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DECISION AND ORDER OF REMAND

This caseisbefore the Board on the petition of COBRO Corporation (COBRO) seeking
review of the May 2, 1997 final ruling issued by the Administrator, Wage and Hour Division
(Administrator), pursuant to the McNamara-O’ Hara Service Contract Act of 1965, asamended,
41 U.S.C. 8351, et seq. (SCA or the Act). See 29 C.F.R. §88.1(b)(6), 8.7(b) (1998). COBRO
challenges the Administrator’s decision that employees performing work in the conformed
classification of Data Collector/Coordinator under Contract No. DAADO05-96-D-7010 at the
Aberdeen Proving Ground (APG), Harford County, Maryland should be paid $13.34 per hour.

In thisdecision, wefirst review briefly the process for determining wage rates under the
Service Contract Act and itsimplementing regulations, followed by a statement of the facts of
the case. We conclude with our analysis of the legal issues presented by the parties. For the
reasons set forth below, COBRO' s petitionisdenied in pat and granted in part, andthe case is
remanded to the Administrator.
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WAGE DETERMINATION AND CONFORM ANCE PROCEDURES

Under the Service Contract Act, the Secretary of L abor isresponsiblefor determining the
minimum wage rates to be paid to various classifications of service workers who may be
employed on service procurement contracts subject to the Act. 41 U.S.C. 8351 (1994). The
minimum wage and fringe benefit rates are based either onthelocally prevailing ratesfor service
workers, or the rates in any collective bargaining agreements that already may be in effect
governing the pay of theworkforce at the facility. 1d. Prior to entering into a service contract,
acontracting agency is required to notify the Department of Labor’s Wage and Hour Division
of the various classifications of workers that will be employed on the procurement, typically
submitting a Standard Form (SF-)98 (Notice of Intention to Make a Service Contract) and SF-
98A. 29 C.F.R. 84.4 (1998); see also 48 C.F.R. Part 22, Subpart 22.10 (Federal Acquisition
Regulations) (1997). In response to the contracting agency’s request, the Wage and Hour
Division issues awage determinationidentifying the minimum hourly wage and fringe benefits
that must be provided to the classifications of workersemployed onthecontract. 29 C.F.R. 84.3
(1998).

There are occasions when the performance of a procurement contract may require a
contractor to hire a classification of worker that is not listed in the wage determination. When
ajob classification necessary for the contract has been omitted from the wage determination,
“the contracting of ficer shall require that any class of service employee which isnot listed . .
. be classified by the contractor so as to provide a reasonable relationship . . . between such
unlisted classification and the classifications listed in the wage determination.” 29 CF.R.
84.6(2)(b)(2) (1998). This procedurefor addinga“missing” job classification andwage rate to
awage determination is known as a “conformance action.” When seeking a conformed wage
rate, the contractor isrequired to submitto the contracting officer areport of the proposed wage
and fringe benefit rates for the job title, and indicate whether the affected employees agree or
disagreewith the proposed rates? The contracting officer reviewsthecontractor’ sproposal, and
then transmits it to the Wage and Hour Division for issuance of a wage determination. The
contractor’ sapplicationisaccompanied by the contracting officer’ srecommendation. TheWage
and Hour Administrator then approves, modifies or disapprovesthe contractor’ s proposed raes,
and transmitsthe final conformance decision to the contracting officer for implementation. 1d.;
see, e.g., Kord’'s Metro Services, Inc., BSCA Case No. 94-06, Aug. 24, 1994. Parties who
disagree with afinal decision of the Administrator may appeal the decision to this Board. 29
C.F.R. 888.1(b)(6), 8.7(b) (1998).

v This information is provided on the SF-1444, Request for Authorization of Additional
Classification and Rate. The form includes a provision for the signature of the employee, indicating
whether the employee agrees or disagrees with the employer-proposed wage rate. See, e.g., Tab D of
the Administrative Record.
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FACTUAL BACKGROUND

In December 1995 the Department of the Army (Army) awarded a contract to COBRO
under which COBRO would provide data collection services at the Aberdeen Testing Center,
located at the Aberdeen Proving Ground. The contract provided for a one-year base period
beginning January 1, 1996, with four one-year renewal options AR Tab HZ The data
collection servicesrequired under the contract awarded to COBRO at Aberdeen previously had
been performed by DynTel Corporation (DynTel) between October 1, 1988, and December 31,
1995. AR Tab D/1.¥

Z The abbreviation “AR” refers to documents found in the Administrative Record. Those
documents are identified by AR tab, and page number where paossible; when necessary, a brief
description of the document has been provided for clarity. Citations to the parties' pleadings are
abbreviated as follows:

Pet. for Rev. COBRO Corporation’s Petition for Review

Am. Pet. for Rev. COBRO Caorporation’s Amendment to Petition for Review
Brief in Supp. of Pet.  COBRO Corporation’s Brief in Support of ItsPetition for
for Rev. Review and COBRO’s Amendment to Petition for Review
Reply Brief COBRO Corporation’s Brief in Reply to Acting

Administrator’ s Statement in Opposition to Petition

[First] Suppl. Reply COBRO Corporation’s Supplement to Reply Brief,

Brief filed Mar. 27, 1998

Second Suppl. COBRO Corporation’s Second Supplement to Reply Brief,
Reply Brief filed July 22,1998

Resp. Brief Statement of the Acting Administrator in Opposition to

Petition for Review

COBROfiled aMotion for Leave to Submit a Reply Brief Exceeding the Page Limitation; that
motion is hereby granted. This decision reflects consideration of the Reply Brief in itsentirety, aswell
as the Supplement to Reply Brief that was filed by COBRO on March 27, 1998, and the Second
Supplement to Reply Brief that was filed by COBRO on July 22, 1998.

¥ Tab D iscomprised, in part, of several exhibitsthat wereinitially submitted to theAdministrator
as attachments to a letter from COBRO dated March 14, 1997, and which are identified as “COBRO
exhibits’ in the Administrative Record. The numbered exhibits found at Tab D are referred to in this
decision by tab and exhibit number, for example, “Tab D/1.”
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The 21-month long solicitation process that culminated in the December 1995 contract
award to COBRO began when the Army issued a request for proposal (RFP) in April 19944
AR TabD/1. Unlikethe prior DynTel procurement, in which data collection activities had been
performed by workersclassified as* Data Coordinator,” “ Senior Data Collector,” “Intermediate
Data Collector” and “ Junior Data Collector,” the Army stated as part of theRFP that therewould
be only two job classifications involved in data collection under the new contract: *“Project
Coordinator” and “Data Collector/Coordinator.” AR Tab H, Job Description at C-25.

The Army’s RFP included wage determination (WD) 87-0357 (Rev. 10), dated
September 13, 1993. AR Tab D/1. That wage determination did not include adassificationand
wage rate for the required Data Collector/Coordinator, but listed the classification of Data
Collector at $7.22 per hour, and provided aposition description for that classification.? The RFP
did include a job description for the Data Collector/Coor dinator positi on, however. |d.

The reclassification of the data collection workers in the April 1994 RFP provoked
several exchangesbetween the Army and prospective bidders concemned with thewageratesthat
would be paid to employees on the new procurement contract, and the duties they would
perform. The Army clearly and repeatedly advised bidders that the Data Collector/Coordinator
position was different from and more complex than the data collector positions that existed
under the prior DynTel procurement:

. In an amendment to the RFP issued May 12, 1994, the Army advised the
contractorsthat the Data Coordinator/Collector position must be conformed (i.e.,
added later) “using WD 87-0357 (Rev. 10)” as the basis for the new job
classification. AR Tab D/2 (5/12/94 amend.) at 2.

. In responding to contractor inquiriesin the course of the solicitation process, the
Army stated that the Data Collector/Coordinator “job description was written as
such because personnel may not always be collecting data.” 1d. at 5-6.

. In response to one contractor’s inquiry regarding why the position of Data
Coordinator/Collector had been specified in the RFP, whereas wage
determinationWD 87-0357 (Rev. 10) listed only the Data Coll ector classification,
the Army stated, “CSTA [Combat Support Test Activity] has added
responsibilitiesto the requirements of a ‘Data Collector.['] Therefore, the new
title of Data Collector/Coordinator is appropriate for the new job description.”

Id. at 2, 11.
y Solicitation No. DAAD05-93-R-0285.
y Position descriptions for typical clasdfications that are listed on the wage determination are

found in the Wage and Hour Dividon’s SCA Directory of Occupations (SCA Directory). WD 87-0357
(Rev. 10) contained a position description for each job classification not listed in the SCA Directory,
including the Data Collector job title. AR Tab D/1.

USDOL/OALJREPORTER PAGE 4



. In an amendment to the RFP, the contracting officer clarified that “Data
Coordinators/Collectors are not subject to the Wage Determination sinceitis a
new labor category and contains more duties than the current Data Collector job
description on the Wage Determination [87-0357 (Rev. 10)].” AR Tab D/3
(5/13/94 amend.) at 3.

. Inrespondingto contractors’ inquirieson October 19, 1994, the Army contracting
officer stated that “ CSTA only wantsone level of data coordinators/collectors as
specified in the SOW [Statement of Work,]” in contrast to the multiple
classifications of data collector and the data coordinator under the prior
procurement. AR Tab D/5 (10/19/94 amend.) at 3.

On September 23, 1994, the contracting officer advised the prospective bidders that the
wage determination included in the original solicitation (WD 87-0357 (Rev. 10)) had been
superseded by a new wage schedule, WD 94-2247 (Rev. 2). AR Tab D/4 (9/23/94 amend.) at
5. Likethe first wage determination, however, wage determination WD 94-2247 (Rev. 2) did
not list the new position of Data Collector/Coordinator, nor did it provide awage ratefor thejob
classification. AR Tab D/11.

During the period leading up to the bid, the Army advised COBRO (by telephone
conversation on September 26, 1995, and by letter dated October 1, 1995) that the Data
Collector/Coordinator positionwascurrently being paid $11.70 per hour and that conformed pay
rates were subject to approval by the Department of Labor.f AR TabH, S. Kelly Itr. of 10/1/95
at 1. On October 12, 1995, the Army requested that COBRO submit its best and final offer
(BAFO), again advising COBRO that the D ata Collector/Coordinator position was currently
being paid an hourly wage of $11.70, and noting that “the Data Collector (GS-07) and Data
Coordinator (GS-09) were two separate labor categories . . . [which] were combined into one
labor category” in the new contract solicitation. AR Tab H, S. Kelly Itr. of 10/12/95.
Nevertheless, in its cost proposal submitted to the Army on November 21, 1994, COBRO
indicated that it would pay the Data Cdlector/Coordinator position a the wage rate for the
General Clerk 11 category listed on wagedetermination WD 94-2247 (Rev. 2), whichwas $7.30
per hour. AR Tab D, J. Marsh Itr. of 11/21/94, Cost Proposal Notes at 9.

The record before us does not indicate any further action regarding conformance of the
Data Collector/Coordinator position until after the December 13, 1995 award of the contract to
COBRO. After winning the contract, COBRO sent a letter to the DynTel workforce offering

& Although the record contains statements by the contracting officer expressing uncertainty
whether the duties of the Data Collector and the Data Coordinator had been merged before the DynTel
contract was completed, the later report of the Wage and Hour investigator indicates that employees
were working in a combined Senior Data Collector and Data Coordinator position under the DynTel
contractduring 1995. AR Tab H, Narrative Rept. at2; Tab H, S. Kelly ltrs. of 10/1/95, 3/13/96, 5/14/96.
The report statesthat the employees performing in the combined data collector/coordinator position
were Senior Data Collectors, who continued to receive the Senior Data Collector wage. 1d. at 4.
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employment in the position of Data Collector/Coordinator at an hourly wage of $7.60 plus $.90
in health and welfare benefits, based on the General Clerk |l classification. AR Tab M, COBRO
form letter dated 12/20/95. The COBRO contract commenced on January 1, 1996; later that
month, seventeen employees who had been hired by COBRO as Data Collector/Coordinators
at the Aberdeen Proving Ground submitted complaints to the Wage and Hour Division
regarding, inter alia, the basic hourly wagerate they were receiving from COBRO. AR Tab H,
Wage and Hour Investigator’s Narrative Rept. of 7/31/96 at 2.

On February 23, 1996, the Army advised COBRO that its failure to submit the
conformance papers necessary to establish wage ratesfor the positions that were not listed in
wage determination WD 94-2247 (Rev. 2) could result in “serious penalties.” The Army
directed COBRO to submit such documentation no later than March 27, 1996. AR Tab D, S.
Kelly Itr. of 2/23/96. InitsMarch 7, 1996 response, COBRO noted that itsOctober 1995 “ best
and final offer” had expressed COBRO’s view that the Data Collector/Coordinator position
functionally matchedthe General Clerk |1 classification ($7.30/hr.) listed on wage determination
WD 94-2247 (Rev. 2). AR Tab D, M. Fischer Itr. of 3/7/96. COBRO also submitted copies of
the Standard Form 1444, Request for Authorization of Additional Classification and Rate, signed
by the employees who had been employed by COBRO in the Data Collector/Coordinator
position. Id. On those forms, all thirty-one employees indicated that they disagreed with the
proposed classification and wage rate, which was $7.60 per hour for most of those employees,
$7.30 for others. AR Tab L ; seen.8infra.

On March 13, 1996, the Army contracting officer referred the conformance question for
the Data Collector/Coordinator classification to the Wage and Hour Division. AR Tab H, S.
Kelly Itr. of 3/13/96. To aid in the Wage and Hour Division’s review of the conformance
guestion, the contracting officer subsequently submitted alist of pertinent hourly wageratespaid
over the more-than-seven-year span of the DynTel contract, summarized as follows:

October, December,
DynTel job title 1988 hourly 1995 hourly
rate rate
Data Coordinator $8.93 $11.70
Senior Data Collector 7.38 9.66
Intermediate Data Collector 6.11 8.00
Junior Data Collector 5.71 7.47
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ARTabK, S. Kellyltr. of 5/14/96 at 1-2. The contracting officer also stated that of the four job
classifications that had been utilized under the prior DynTel contract, only the Junior Data
Collector had been included on wage determination WD 87-0357. Id. at 2.7

The Army contracting officer recommended that the Wage and Hour Division rejectthe
$7.30 hourly wagerate proposed by COBRO, explaining that although theData Coordinator and
Data Collector positions had been combined in the new procurement contract, COBRO was
paying the Data Collector/Coordinators arate lower than had been paid by DynTel to the Junior
Data Collector under the prior procurement.? Id. The contracting officer recommended awage
rate of $10.68 per hour, based on the average of the respective rates most recently paid for the
Data Coordi nator ($11.70) and Senior D ata Collector ($9.66) positions. |d.

The Wage and Hour Division referred the matter to the Division’s regional office for
investigation. AR Tab L. The Wage and Hour investigator visited the Aberdeen Proving
Ground site and interviewed employees working as Data Collector/Coordinators for COBRO.
Healsoreceived input from COBRO management regarding the skillsand dutiesrequired of the
Data Collector/Coordinator position. AR Tab H.

u The Army and the predecessor contractor, DynTel, had agreed that workers under the prior

contract would be employed under these four classifications, but only one, Data Collector, wasincluded
in the wage determinations that were in effect over the course of the DynTel contract. AR Tab D/15,
S. Kelly Itr. of 5/14/96 at 2. The wage rate for Data Collector in the 1993-%4 wagedetermination, WD
87-0347 (Rev. 9), corresponded to thelowest-paid Junior DataCollector classification. 1d. Thedecision
to subdivide the “Data Collector” job title into three levels (Junior, Intermediate and Senior), with
premium pay for the higher-classified data collectors, wasan ad hoc arrangement negotiated between
the Army and DynTel. AR Tab H, Narrative Rept. at 3-4; see AR Tab D/15.

Although not anissueinour review of COBRO’ s conformance request inthis case, we note that

the Secretary’s regulations implementing the SCA require contracting agencies to list all classes of
employees that will be employed on the service contract. 29 C.F.R. 84.4(b) (1998). Thelisting of all
job classifications by the contracting agency permits the Secretary to determine appropriate minimum
wage levelsin atimely fashion. The job classification and rating issues that are central to the matter
now before the Board might have been framed differently if the Army earlier had asked the Labor
Department to issue wage determination rates for all three of the Data Collector classfications, as
required by the SCA regulations If the Army, during the prior procurement contract, had indicated to
the Wage and Hour Division that there were threelevel s of Data Collector and a Data Coordinator with
differentiable job duties, the Division would have had an opportunity to perform an appropriate
assessment of thejob titlesand issue appropriate SCA minimum wage rates, thereby devel oping abetter
record with regard to these site-specific job classifications.
g The Wage and Hour investigator’ sreport indi catesthat COBRO classified the employeesin the
Data Collector/Coordinator position as General Clerk 11 and paid them $7.30 per hour, but that “[m]ost
[of those employees] were raised to $7.60 an hour after the contract commenced.” AR Tab H, Narrative
Rept. at 2; see AR Tab L.
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With regard to the history of thefour positionsemployed under the prior DynTel contract
(Data Coordinator, and Senior, Intermediate and Junior Data Collector), the Wage and Hour
investigator found that the number of employeesworking in those positions had decreased over
the courseof theDynTel contract from atotal of approximately 150 to only 31 at thetime of the
investigation. AR Tab H, Narrative Rept. of 7/31/96 at 5. The investigator also found that
duringthelatter yearsof the DynTel contract, theless senior empl oyeeswho occupied the Junior
and Intermediate Data Collector positions had been terminated by DynTel, thus leaving a
workforce composed of the more experienced senior employees in the Data Coordinator and
Senior Collector positions. Id. at 2, 4-5. In addition, the investigator found that the Data
Coordinator position had been abolished by DynTel under the prior contract and the duties of
that position had been merged with those of the Senior Data Collector position, without achange
in the rate of pay for the Seni or Data Collectors. 1d.

In response to COBRO'’s claim that the data collecting staff appropriately could be
classified under the General Clerk |1 classification in the wage determination, the Wage and
Hour investigator concluded that the Data Collector/Coordinator position differed from the
General Clerk Il classification, and that the SCA Directory of Occupations did not contain any
other classification that was sufficiently similar to theData Collector/Coordinator positiontotie
an existingwageratetothenew jobtitle. 1d. Subsequently, the Wage and Hour Division agreed
with the Army that the Data Collector/Coordinaor position would be equivalent to the GS-8
Federal grade for employees hired directly by thegovernment. AR Tab G, Position Description
for Data Collector/Coordinator and accompanying materials.

On December 3, 1996, the Wage and Hour Division issued a letter advising the Army
that, based on the Federal grade equivalency of GS-8, the Data Collector/Coordinator wage
should be $13.34 per hour. AR Tab D/1. On December 23, 1996, the Army contracting officer
transmitted the Wage and Hour letter of December 3 to COBRO and advised the contractor that
the higher wage rate was effective retroactive to thefirg day of perfor mance of the contract, i.e.,
January 1, 1996. Id.

On March 14, 1997, COBRO submitted a request for reconsideration of the Wage and
Hour Division’ sconformancedecisiontothe Administrator. AR Tab D, COBRO Itr. of 3/14/97.
In support of its request, COBRO urged that the conformed rate did not “equate with the actual
job duties of the position based upon historical data,” asserting that the determination was
inconsistent with prior wage determination rates for positions that performed the job duties for
the Data Collector classification, and also asserting that the duties of the Data
Collector/Coordinator positionmost closely mirrored those of the General Clerk |1 classification.
Id. at 2. Inthealternative, COBRO argued that no separate conformed classification was needed
becausethe General Clerk 11 classification in the wage determination covered the duties of the
Data Collector/Coordinator position. 1d.

On March 25, 1997, the Administrator forwarded to the Army aresponse to COBRO’s
request for review and reconsideration. AR Tab C. The Administrator reaffirmed the
conclusion that the Data Collector/Coordinator position could not be classified as the General
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Clerk 11, GS-2, classification. 1d. at 1. The Administrator also reiterated that the Data
Collector/Coordinator position was equivalent to the GS-8 grade for employees hired directly
by the Federal government and explained that the GS-8 wage rate ($13.34/hr.) was adopted
“directly from the Federal White Collar Pay Schedule (FWCPS) since some of the wage rates
contained in Wage Determination (WD) 94-2247 (Rev. 2) were adopted directly from the
FWCPS.” Id. The Administrator also explained that if the traditional “slotting” method were
used to develop the conformed wage rate (see 29 C.F.R. 84.51(c) (1998)), the higher wage of
$14.97 per hour for the Secretary V classification (the only GS-8 equivalent listed under the
“Administrative Support and Clerical” personnel section of WD 94-2247 (Rev. 2)), would be
adopted. Id. In addition, the Administrator stated that the duties described by the employees
working for COBRO inthe Data Collector/Coordinator position at the APG were“moredetailed
in nature, but in essence” were the same as the duties included in the job description that was
provided inthe Army’s contract solicitation. AR Tab C, 3/25/97 Itr. at 1-2. The Administrator
also noted the distinction between setting a wage rate for a conformed classification and the
issuance of prevailing wage rates. Id. at 2. Fnally, the Administrator stated that the $13.34
hourly wage was to be paid retroactively and in addition to the fringe benefits required by the
WD. Id.

On April 2, 1997, the Army contracting officer transmitted the Administrator’s March
25, 1997 decision letter to COBRO. On May 2, 1997, the Administrator addressed a letter
directly to COBRO, also referring the contractor to the March 25, 1997 letter. AR Tab A. On
May 22, 1997, COBRO petitioned this Board for review of the Administrator’s final ruling.

DISCUSSI ON

It isimportant to note at the outset of this discussion the narrow scope of the Board's
review in a conformance challenge. A conformance proceeding under 29 C.F.R. 84.6 has the
limited purpose of adding an employee classification that was not listed in the applicable wage
determination. The processtakes placeafter the competing contractorshave submitted their bids
and a winning contractor has been identified. The conformance process begins with the
presumption that the wage determination that was included in the bid specifications essentially
is correct, and that the limited deficiency is that a needed job classification and wage rate are
missing. The question presented to the Administrator isreally quite simple: Which jobtitle (or
titles) already listed within the wage determination is most comparable to the skill level
classificationthat was omitted? Once the Administrator determineswhich classificationin the
wage determination is most similar in skill level to the classification to be conformed, the
Administrator derives a wage rate for the conformed classification, ordinarily from the rates
published in the wage determination.

Significantly, our review of a conformance determination by the Administratoris not a
proceeding in which the Board retroactively reviewsthe origind wage determination rates. The
Secretary’ sSCA regulationsspecifically requirethat any challengeto awage determination must
be made prior to the date that bids are submitted on aprocurement. 29 C.F.R. 84.56 (1998) (“In
no event shall the Administrator review a wage determination or its applicability after the
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opening of bids[.]”).2 Therequirement that wage determination chdlengesbe madeprior tothe
award of a contract is essential to a fair procurement process, ensuring that “competing
contractors know in advance of bidding what rates must be paid so that they bid on an equal
basis.” Pizzagalli Construction, Inc., ARB Case No. 98-090, May 28, 1999, slip op. at 5
(quoting Kapetan, Inc., WAB Case No. 87-33, Sept. 2, 1988 (under anal ogous provisionsof the
Davis-Bacon Act regulations)).

In the case before us, all the bidders were on notice for fully 21 months of the
procurement process for the APG contract that the wage determination found inthe Army’ sbid
specifications lacked a job classficaion (Data Collector/Coordinator) needed to perform the
project. COBRO had ample opportunity prior to the bid date to seek clarification of the wage
rates directly from the Labor Department through the “review and reconsideration” process of
29 C.F.R. 84.56. A timely request from COBRO would have allowed COBRO and the other
bidders to be certain of the wage rate that would be mandated for workers in the Data
Collector/Coordinator position; no such request was filed.

The process for determining a wage rate through a conformance action is significantly
different from the process used in developing the origind full wage determination. The
procedures utilized by the Wage and Hour Division for issuing an initial wage determination
typically involve extensive analysis of statistical data (see 29 C.F.R. 84.51), but an expedited
processis used to determine the appropriate hourly wage for classifications conformed under
the Service Contract Act. Sound policy underlies this distinction: “The conformance process
should not replicate the initial wage determination procedure, since that could create an unfair
advantagefor some contractors, and al so create more lengthy post-contract-award conformance
procedures.” Biospherics, Inc., ARB Case Nos. 98-141 and 97-086, May 28, 1998, slip op. at
18 (quoting CACI, Inc., Case No. 86-SCA-OM-5, Dep. Sec. Dec., Mar. 27, 1990, slip op. at 17).
After bid opening, the Administrator’s sole task in a conformance action is to evaluate the
relative ranking of thejob classification that hasbeen omitted from awage determination, and
to assign a wage rate for the omitted classification that is comparable to thewage rates for job
classificationsinvolving similar levels of skill in thewage determination using the “slotting”
procedure. See 29 C.F.R. 84.6(b)(2) (1998). Itisdesigned to be alimited process, with limited
review by the Board. Aswe have observed previously, “[i]n establishing a conformed rate, the
Administrator is given broad discretion and his or her decisions will be reversed only if
inconsistent with the regulations, or if they are ‘ unreasonable in some sense, or . . . exhibit[] an
unexplained departure from past determinations. . . .”” Environmental Chemical Corp., ARB
CaseNo. 96-113, Feb. 6,1998, slip op. at 3 (quoting Titan IV Mobile Service Tower, WAB Case
No. 98-14, May 10, 1991).

g We cite regulatory provisions as currently codified in Title 29 of the Code of Federal

Regulations. We note, however, that former Sections 4.52 through 4.55 were redesignated as Sections
4.53through 4.56 in December 1996, without substantive change. 61 Fed. Reg.68647, 68664 (Dec. 30,
1996).
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Inits multiplefilings beforethe Board, COBRO raises numerous challengesto different
aspects of the Administrator’s conformancedecison, with some arguments raised by COBRO
in the alternative. COBRO’s challengescan be organized into four broad arguments:

1. The Administrator’s conformance decision should be reversed because of
irregularitiesor errorsin the SF-98 process, i.e., the process through which the
Army obtained SCA wage determinations from the L abor Department.

2. The Administrator’ s conformance decision should bereversed becausethere was
no need to issue a conformed wage rate or, alternatively, because the
Administrator’s comparison of the duties of the Data Collector/Coordinator
position with the duties performed by other job classifications was flawed.

3. If the Administrator was correct in concluding that aconformed job classification
and wage rate needed to be recognized, the conformed $13.34/hr. wage rate is
erroneous and should be reversed.

4, The Administrator erred in finding that the conformed wage rates should be
applied retroactively to the beginning of COBRO’ s contract with the Army.

We examine each of these arguments in turn. In this process, we review the Administrator’s
decision in light of the challenges rased by the Petitioner, consistent with the regulatory
mandate that the Board “pass upon the points raised in the petition upon the basis of the entire
record beforeit.” 29 C.F.R. 88.9(b) (1998) & We conclude that none of the challenges rased
by COBRO conclusively demonstratesthat the Administrator’ sconformance determination was
incorrect or unreasonable; however, we dso find that the Administrator’s determination is

0 COBRO attached avari ety of documentsto its pleadingsas exhibits, including many documents

that were not before the Administrator as part of the Administrator’ sconformance deliberations. The
Board’s review of the Administrator’s ruling is in the nature of an appellate proceeding, and we
generally focusour attention ontheformal administrativerecordinthiscase, i.e., the materialsthat were
beforethe Administrator. 29 C.F.R. 88.1(d)(1998); Harbert International, Inc., Case No. 91-SCA-OM-

5, Sec. Dec., May 5, 1992, slip op. at 6. In its submisdons before thisBoard, COBRO has provided
support for itsargument that its submission of the exhibits at thisstage, rather than when the matter was
before the Administrator, isjustified. Id. Intheinterest of administrative efficiency, we have reviewed
theexhibitsto determinewhether any of the evidence should have been considered by the Administrator;

if so, it ispossiblethat the disclosure of additional evidence mightinterfere with our review of the May
2,1997 ruling. Cf. Mercury Consolidated, Inc., Case No. 88-SCA-OM-2, Dep. Sec. Dec., Mar. 23,1988
(remanding to Administrator for review of evidence not previously available that was submitted on
appeal). Asdiscussed inthe body of our decidon, we conclude that none of the exhibitssubmitted by
COBRO directly to theBoard required consideration by the Administrator. On remand, however, the
Administrator isfreeto consder any of the COBRO exhibits that he deemsrelevantto the conformance
request.
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flawed, because the Administrator does not provide a clear justification for the crux of his
conformance decision: the determination that the Data Collector/Coordinator position has a
Federal grade equivalence of a GS-8.

1. Whether the Administrator’s conformance decision should be reversed
because of irregularities or errors in the SF-98 process, i.e., the process
through which the Army obtained SCA wagedeter minationsfrom theL abor
Department.

COBRO asserts that the Administrator’s conformance decision should be reversed
becauseof alleged errorsby the Army’ scontracting officer when requesting wage determination
from the Labor Department and incorporating them into the procurement contract. In support
of this argument, COBRO makes several specific charges of procedural error:

» Because the contracting officer failed to submit a Standard Form SF-98 (“ Notice of
Intention to Make a Service Contract” ) form, wage deter mination WD 94-2247 (Rev. 2)
was not properly issued for application to the APG contract, and therefore the
conformancerulingisinvalid. Additionally, the contracting officer failed to identify the
various classes of data collection employees utilized under the predecessor contract
when submitting the SF-98, whichisrequired as part of the SF-98 submission. Briefin
Supp. of Pet. for Rev. at 25-28.

. The contracting officer incorporated wage deter mination WD 94-2247 (Rev. 2)
into the contract solicitation prematurely, prior to receiving the wage
determination from the Wage and Hour Division in response to the SF-98
request. This premature adoption of the wage deter mination was a violation of
29 C.F.R. 84.4. Reply Brief at 1-4.

. In submitting the blanket SF-98 that covered the procurement, the Army’s
contracting officer did not followthe procedures provided by a Memorandum of
Understanding (MOU) between the Army and the Wage and Hour Division.
[First] Suppl. Reply Brief at 1-7. The contracting officer followed a similarly
faulty SF-98 processin connection with the follow-on contract for data collection
services at the Aberdeen Testing Center. Brief in Supp. of Pet. for Rev. at 27
n.16.

Wefirst address COBRO’ sargument that wagedetermination WD 94-2247 (Rev. 2) was
not properly designated as applicable to the contract at issue because the contracting officer
failedto follow regulatory procedures and internal guidelineswhen submitting the SF-98 to the
Wage and Hour Division. The Administrative Recordindicatesthatthe Army contracting office
filed an SF-98 on December 21, 1994. In responseto the SF-98, the Wage and Hour Division
designated wage determination W D 94-2247 (Rev. 2) as being applicable to the data collection
contract on March 7, 1995. COBRO was awarded the contract in December 1995. AR Tab H,

USDOL/OALJREPORTER PAaGe 12



exh. C. Contrary to COBRO’sclaim, it isclear tha the Wage and Hour Division affirmatively
designated WD 94-2247 (Rev. 2) as the wage determination applicable to the contract at i ssue,
and the designation was made prior to the award of the contract, as provided for by 29 C.F.R.
84.3(b) (1998).

Similarly unavailingisCOBRO’ sargument that any SF-98filed by the Army contracting
officer wasfatally defective because “upon information and belief, it [the Army’ s SF-98] failed
toidentify the relevant classes and rates from the incumbent’ s[i.e., DynTel’s| contract.” Brief
in Supp. of Pet. for Rev. at 27. Thisargument has several infirmities. Firg, the SCA regulations
(and theinstructions accompanying the SF-98 form) require contracting agenciesto identify the
classes of employees that will be required on the new contract, not the prior contract. Second,
theregulations and form require contracting agencies to advise the Wage and Hour Division of
thewage ratesthat these classifications of workerswould be paid if theworkerswere being paid
as Federal employees — not the wage rates paid by the predecessor contractor. 29 C.F.R.
84.4(b)(1) and (2). Thus, contrary to COBRO’ s assertion, there was no requirement that the
Army advisethe Division of DynTel’ sjob classifications and pay rates when requesting awage
determination as part of the bid process. Inasmuch as the Army had reconfigured the duties of
the data collectorsand data coordinators, and had assigned anew unified job titleto theposition,
disclosureof theclassificationsandwagerates of employeeson the predecessor DynTel contract
would have been of limited value in any event.

Wealso arenot persuaded by COBRO'’ s claim tha the conformance determination must
be overturned because the Army did not provide the Wage and Hour Division with full and
accurate information concerning the classes of employees that were to be employed on the
Aberdeen procurement when it submitted the SF-98 form. Evenif the Army’s submission was
incomplete, it does not follow that the Board would be required to reject any resulting wage
determination or conformance determination issued by the Administrator. Indeed, the existence
of the conformance procedure (i.e., a mechanism for adding needed wage rates and job
classifications that are not found in the wage determination initially issued by the Division)
plainly anticipates that contracting agencies may not always provide full information to the
Division when requesting a wage determination, and that the Division will be required to “fill
in the gaps” after contract award. 29 C.F.R. 84.6(b)(2). We note particularly that in this
instance, COBRO and the other bidders on the procurement repeatedly were advised by the
Army prior to bid that the wage determination in the bid documents did not include awage rate
for the Data Collector/Coordinator, and that arate would be determined post-award through the
conformance procedure. See discussion at pp. 4-5, supra.

Initsreply brief, COBRO argues that the Administrator’ s conformance determination
is incorrect because wage determination WD 94-2247 (Rev. 2) — the underpinning of the
conformed wage rate — never was properly issued for use on the Aberdeen Proving Ground
procurement. Reply Brief at 1-4. The contracting officer advised thebidders on September 23,
1994, that the original wage determination included in the RFP (WD 87-0357 (Rev. 10)) had
been superseded by anew wage determination, WD 94-2247 (Rev. 2), and that the |ater wage
determination would apply to the procurement contract. Apparently the contracting officer was
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aware of the new wage determination because of the Army’ s participation in the Wage and Hour
Division’s “blanket wage determination” program. However, the contracting officer did not
specifically submit an SF-98 form requesting awage determinaion for the APG contract until
December 21, 1994 (almost two months after advising the bidders that WD 94-2247 (Rev. 2)
applied), and the Division did not formally issue a notice to the Army applying the wage
determination until March, 1995.

Although COBRO arguably has a point that the contracting officer’s decision to
incorporate wage determination WD 94-2247 (Rev. 2) into the RFP may have been premature,
it is clear that this is not the kind of error that would call into question the Administrator’s
relianceon WD-94-2247 (Rev. 2) when determining the conformed w agerates. To demonstrate
reversible error, aparty challenging agency action based on non-compliance with agency rules
must establish consequential prejudiceto its interests associated with the non-compliance. See
generally Wirth v. United States, 36 Fed.Cl. 517, 524-25 (1996), and cases cited therein. The
SCA regulations provide that if acontracting agency awards a contract that does not include an
SCA wage determination, or which includes an incorrect wage determination (as COBRO
alleges in this instance), then the Wage and Hour Division is authorized later to issue awage
determination upon learning of the mistake—evenif the Division |earns of the problem after the
contract has been awarded. In all situations, the contracting agency is required to incorporate
the correct wage determination into the procurement contract. 29 C.F.R. 84.5(c)(1), (2). Itis
clear, then, that the contracting officer’ spossibly premaureincorporation of WD 94-2247 (Rev.
2) into the Aberdeen Proving Ground contract has not resulted in prejudice to COBRO, because
the Administrator would have directed the Army to incorporate the same wage determination
into the contract in any event.

Thissameanalysisappliesto COBRO’ sargument that alleged defectsinthe processused
by the Army in requesting “ blanket wage determinations,” both in the initial procurement and
in the follow-on procurement, should prompt this Board to oveturn the conformance
determination. Suppl. Reply Brief at 1-7; Brief in Supp. of Pet. for Rev. at 27 n.16. The Service
Contract Act requires that “every contract . . . entered into by the United States. . . the principal
purpose of which is to furnish services in the United States through the use of service
employees” must include a wage determination specified by the Secretary of Labor. 29 U.S.C.
8351. Thestatuteitself thereforemandatesthat awage determination issued by the Department
at some point must be incorporated into the procurement. COBRO has not demonstrated that
the Army’ s alleged non-compliance with MOU guidelines regarding the filing of requests for
blanket wage determinations interfered materially with the conclusions drawn by the
Administrator when issuing conformed wage ratesfor the Data Collector/ Coordinator position
under the January 1996 COBRO contract.

Ultimately, COBRO’s claims of irregularities in the Army’s handling of the SF-98
process simply do not raise a serious challenge to the labor standards dispute at issue in this
proceeding, i.e., thereasonablenessof the Administrator’ sconformancedecision. Theallegation
of errors on the part of the contracting agency may raise a question of which party ultimately
must bear any increased contract costs resulting from the underpayment of misclassified

USDOL/OALJREPORTER PaGce 14



workers, but that issue i s beyond our jurisdiction. See, e.g., Burnside-Ott Aviation Training
Center v. United States, 985 F.2d 1574 (Fed. Cir. 1993); Biospherics, Inc., slipop. at 29. Itis
well-settled, however, that contractual disputes between the contracting agency and the
contractor do not negate the need for compliance with wage determinations and related rulings
properly issued under the SCA by the Administrator. See Reddick & Sons of Gouverneur, Inc.
v. United States, 31 Fed.Cl. 558, 562-63 (1994) (construing Burnside-Ott Aviation Training
Center, 985 F.2d at 1579-80); see generally 48 Fed. Reg. 49736, 49739-40 (Oct. 27, 1983)
(comments to publication of final rules under 29 C.F.R. Part 4, stating that Contract Disputes
Actof 1978,41U.S.C. 88601-613, did not affect Secretary’ sauthority to resol vedisputesarising
under the SCA). Wethereforereject COBRO’ sargument that wage determination WD 94-2247
(Rev. 2) was not designated by the Wage and Hour Division as applicable to the COBRO
contract in accordance with regulatory guidelines, aswell as COBRO’ s corollary argument that
the resulting conformance determination was erroneous.

2. Whether the Administrator’s conformance decision should bereversed
becausetherewasno need to issue a conformed wage rate or, alternatively,
because the Administrator’s comparison of the duties of the Data
Collector/Coordinator position with the duties performed by other job
classifications was flawed.

COBROraisesaseriesof specific challengesto the Administrator’ sdecision to establish
aconformed wagerate of $13.34 per hour for the Data Collectors/Coordinators, and assertserror
on the part of the Administrator and the contracting agency. COBRO argues that the
conformance determination should be reversed because:

. The Administrator erred in issuing a conformed rate for the Data
Collector/Coordinator, because the duties of that job are encompassed within the
duties of the General Clerk Il classification. The General Clerk 1 classification
already is included in wage determination WD 94-2247 (Rev. 2) at an hourly
wage rate of $7.30. Pet. for Rev. at 5; Brief in Supp. of Pet. for Rev. at 21-24.

Additional support for the argument that no confor mancewas needed comesfrom
a 1998 wage determination ruling applicable to testing work at the National
Training Center in San Bernardino County, California. In February, 1998 (i.e.,
after the conformance dedasion in this matter), the Wage and Hour Division
concluded that the duties of a “ Data Monitor” working on a data collection
contract in California were encompassed within the General Clerk Il job
classification, and that no conformance was needed to add a “ Data Monitor”
classification. COBRO contendsthat the tasks performed by the“ Data Monitor”
at the California site are “substantially the same” as the Data
Collector/Coordinator position at the Aberdeen Proving Ground, and that the
Administrator’s equating the Data Monitor with the General Clerk 11
classificationat the California site supports COBRO’ sclaimthat no conformance
was needed at the Aberdeen site. Second Suppl. Reply Brief at 1-3.
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. The physical conditions in which the Data Collectors/Coordinators must work
arenot relevant to the questionwhether the Data Collector/Coor dinator position
is encompassed by the General Clerk 11 classification, and therefore should not
have been considered by the Administrator when deciding that the classification
merited conformance. Reply Brief at 11 n.14.

. When concluding that the Data Collector/Coordinator position had to be
conformed as a separ ate classification, the Administrator erred by not examining
the actual duties of the Data Collector/Coordinator, the history of the classes of
data collection employees under the predecessor DynTel contract, or whether the
Data Collector/Coordinator position wasno morethan a merechangeinjobtitle
by the contracting officer. Pet. for Review at 4-5; Amended Pet. for Rev. at 3-4;
Brief in Supp. of Pet. for Rev. at 6-13; Reply Brief at 5-9; see Brief in Supp. of
Pet. for Rev. at 25-28.

The contracting agency acted in violation of the SCA when it established three
levels of Data Collectors under the DynTel contract based on the employees’
respective years of experience. Reply Brief at 8-9.

In any conformance case, the threshold consideration that must be addressed is whether
a conformed wage rate is needed at all, based on the job classifications in the existing wage
determination. A position will warrant conformance as a classification separate from job titles
listed on the wage determination only if the duties of the job classification being conformed do
not fall within the scope of the duties of any of the classifications already listed in the wage
determination. 29 C.F.R. 84.6(b)(2)(i) (1998); see Environmental Chemical Corp., slip op. at
4-5; CACI, Inc., slip op. at 20-26.

COBRO contends that no conformance action is needed in this instance because the
duties of the Data Collector/Coordinator position already are encompassed within the General
Clerk Il classification listed on WD 94-2247 (Rev. 2)2 |n support of its position, COBRO

= General Clerk 11 is astandard classification (number 01116) found under the Administrative
Support and Clerical category of the Wage andHour Division’ sSCA Directory of Occupations. AR Tab
H, Conformance of Data Collector/Coordinator at unnumbered p.2. The Directory provides the
following description of the General Clerk 11’s duties:

Performs a combination of clerical tasks to support office, budness, or
administrative operations, such as: maintaining records, receiving, preparing, or
verifying documents; searching for and compiling information and data; responding to
routine requests with gandard answers (by phone, in person, or by correspondence).

The work requires a basic knowledge of proper office procedures. Workers at levelsl,

I1,and 111 follow prescribed procedures or stepstoprocess paperwork;they may perform

other routineoffice supportwork, (e.g. typing, filing, or operating akeyboard controlled
(continued...)
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asserts that the Acting Administrator failed to examine the duties that were actually beng
performed by the Data Collector/Coordinator employees under the COBRO contract and the
history of the division of daa collection responsibilities under the DynTd contract. We
disagree.

COBRO's suggestion that the Administrator did not analyze the duties of the Data
Collector/Coordinatorisincorrect. Therecord evidenceclearly demonstratesthat, in accordance
with Section 4.6(b)(2)(i), the Administrator examined the duties being performed by the
employees working in the Data Collector/Coordinator position, and also considered the data
collection positions under the predecessor contracd. AR Tab H, Narrative Rept. at 2-522
Furthermore, none of the exhibits proffered by COBRO as relevant to the duties actually
performed by the Data Collector/Coordinator employees under the COBRO contract raise a
material question regarding the accuracy of the position description relied on by the
Administrator. The two affidavits from COBRO managers either address job duties that were
not relied on by the Administrator or actually support the Administrator’ sreliance on other job
duties¥ Assuming, arguendo, that the 1997 Data Collection Handbook tha COBRO has

(...continued)

data entry device to transcribe data into a form suitable for data processing). Workers
at level 1V are also required to make decisions about the adequacy and content of
transactions handled in addition to following proper procedures. Clerical work is
controlled (e.g. through spot checks, complete review, or subsequent processing) for
both quality and quantity. Supervisors(or other employees) are available to assist and
advise clerks on difficult problems and to approve their suggestions for significant
deviations from existing instructions.

AR Tab H, Conformance of Data Collector/Coordinator at unnumbered p.2.
1 As COBRO notes and as previously discussed at n.7 supra, therecord indicatesthat the Army
had not sought approval of the three additional data collection positions (Intermediate and Senior Data
Collector and Data Coordinator) from the Wage and Hour Division, asrequired by theregulations at 29
C.F.R.84.6(b)(2). AR TabH, Narrative Rept. a 3-4. Althoughthisomissionisunfortunate, the history
of the data collection classificationsunder the DynTel contract ultimately isirrelevant to the question
of the actual skillsand dutiesof the Data Collector/Coordinator position under the COBRO contractand
whether those skillsand duties require the position to be conformed as a classification separate from the
General Clerk Il position.

13 For example, COBRO'’s affidavits state that the Data Collectors/Coordinators do not (a)
supervise other data collection employees, (b) test the equipment, (¢) undergo a “technical course of
study” regarding the operation and maintenance of the equipment being tested, or (d) interpret test
results. Reply Brief exh. 3 at 2-4, exh. 4 at 2-5. However, the March 25, 1997 ruling does not indicate
that the Administrator relied on any of these duties when makingthe conformance determination. AR
Tab C at 1-2; Tab H, Narrative Rept. at 2-5, attachment. Furthermore, neither the detailed Data
Collector/Coordinator position description that was related by the data collection employees to the
investigator nor the more general postion description issued by the Army as part of the contract

(continued...)
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submittedissimilar to onein use during the1996 contract, areview of itscontents indicatesthat,
similarly, it raises no material issue regarding the duties that were relied on when the
Administrator determined that the Data Collector/Coordinator position did not fall within the
scope of the General Clerk Il classification Thus, the record demonstrates that the
Administrator examined the duties of the Data Collector/C oordinator, and did not makeincorrect
assumptions about these duties.

Furthermore, and as urged by the Administrator, two factors beyond the type of duties
being performed by the Data Collector/Coordinator employees provide crucial support for the
Administrator’ sconformability ruling. Thefirst factor istheskill level needed to qualify for the
job. The Data Collector/Coordinator position requires ahigher level of qualifications than the
General Clerk |1 classification® Thehigher level of qualificationsthat is required of candidates

13(_..continued)

solicitationindicates that the Data Collectors/Coordinators supervised other employees, actually tested
equipment, interpreted ted results or participated in technical trai ning courses regarding the equipment.
AR Tab H, Narrative Rept. attachment; Tab H, Tech. Exh. 6, Job Descriptions. Although the affidavits
indicate that the Data Collector/Coordinator employees had not been attending scoring conferences, the
Administrator’ sruling does not indicate that attendance at such conferences wasa determinative factor
inthe conformance decisionbelow. AR Tab C; TabH, Narrative Rept. at 3-4; cf. Harbert International,
slipop. at 15-16 (contractor’ s contention that mason classification was erroneous because mason did no
welding rejected because “welding requirement did not play a major role” in Administrator’s
conformance ruling).

In addition, the affidavits' statements that the continuous testing of some items for weeksor
months allows the Data Collector/Coordinators to become familiar with the item being teted and
thereforeto “fill out their forms with minimal effort,” Reply Brief exh. 3 at 4, exh. 4 at 5, is cond stent
with the contracting agency’s requirement that the Data Collector/Coordinator candidates have a
specified level of experience in data collection, AR Tab H, Job Description at p. C-25, 1C.54.2.2.
Typically, the more experience an employee hasin performing aparticul ar task, the more proficientthe
employee becomes.

=l If anything, the Handbook supports the Adminidrator’'s conclusion that the Data
Collector/Coordinator’ s work goes beyond that of the General Clerk 1l. The Handbook is prefaced by
statements regarding the necessity for the “ complete and detailed reporting of information” to assist the
Army initsresearch and development efforts. Brief in Supp. of Pet. for Rev. exh. 6 at 2. The Handbook
statesthat forms “must be accurately and thoroughly completed” and that narrative accounts “must be
clear, simple, concise, and completely describethe action that has occurred (i.e. incident, maintenance,
servicing, missions, SSP remarks, BIT, failure, etc[.]).” Id. (emphasisin original). The complexity of
the instructions, the required alphabetic forms and the number of codesand technical terms provided
in the Handbook clearly do not support COBRO’s podtion on this issue.

= According to the contract solicitation Job Description, Data Collectors/Coordinators are
expected to have“four years experiencein data collection or automotive mechanics. A two year degree
in atechnical area can substitute for three years experience.” AR Tab H, Job Description at p. C-25,

(continued...)
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for the Data Collector/Coordinator position supports the conclusion that, under Section
4.6(b)(2)(i), the General Clerk 11 classificaion does not provide an “appropriate level of skill
comparison.” See29 C.F.R.84.6(b)(2)(iv)(A) (1998) (“apay relationship should be maintained
between job classifications based on the skill required and the duties performed”); cf. BDM
Management Services, slip op. at 5-7 (rejecting contractor’s proposal to combine position
requiring technical qualifications with lower paid position not having such requirement).

A second factor that distinguishesthe Data Collector/Coordinator fromthe General Clerk
Il is the physical environment in which the Data Collector/Coordinaor works and the
concomitant physical effort required. The investigator reported that “ degpending on where the
piece of equipment was being tested, their work would be performed in the field in any type of
weather conditions.” AR Tab H, Narrative Rept. at 3; see id. at attachment, unnumbered p.2.
(position description provided by employeesstatesthat thework is done both inside and outside
and in environments that may be hot, damp, cold, drafty or poorly lit; that bending, stooping,
climbing, and sometimes riding in the test items is required; that it is necessary to wear safety
equipment, there is a routine risk of minor accidents, and work is performed in the vicinity of
hazardous materialsand unexpl oded ordnance) 2% In contrast, the General Clerk Il classification
clearly contemplateswork in aless-demanding officeenvironment. Seen.11, supra. Inaddition
tothehigher qualificationsand the additional physical effort required, therisk of physical injury
that is integral to performance of the Data Collector/Coordinator’s duties removes that work
from the scope of the General Clerk Il classification. Contrary to COBRO’ s assertion, Reply
Brief at 11 n.14, working conditions such as these are clearly pertinent to the proper
classification of the Data Collector/Coordinator position.t’ See Rural/Metro Corp., slip op. at

1(...continued)
1C.5.4.2.2. In contrast, the General Clerk Il classification from the SCA Directory is desribed as
requiring only “a basic knowledge of proper office procedures.” AR Tab H at unnumbered p.2.

16/ The employees statements regarding the work environment are consistent with contract

solicitationdocumentsissued by the contracting officer. For example, the Statement of Work indicates
that the contractor shall be responsible for “data collection support on a wide variety of automotive,
combat, electronic, general equipment, and ordnance materiel undergoing extensive tesing.” AR Tab
L, Job Description, p. C-21 at 1C.5. The Job Description for the contract also requires the contractor
toprovide* protecti ve equi pment, such as saf ety shoes, hearing protection, saf ety glasses, hard hats, etc.”
Id. at C.4.9.

=L Not only is COBRO’s assertion unsupported, it is also contradicted by one of the exhibits
proffered by COBRO in thisappeal. The excerpt from the Office of Personnel Management guidelines
for classification of employees working under the Tax Examining Series addresses the Physcal
Demands and Work Environment factorsthat are routinely considered under the point system used for
classifying Federal employee jobs. Brief in Supp. of Pet. for Rev. exh. 4 at 81; see 29 C.F.R.
84.6(b)(2)(iv) (1998) (providing that “[s]tandard wage and salary administration practices which rank
variousjob classifications by pay grade pursuant to point schemesor other job factors. . .” and “theway
differentjobsareratedunder the Federal pay systems (Federal Wage Board Pay System and the General

(continued...)
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5,10 (relying onwagedatafor “ other comparable protective service occupations’ in determining
whether |aborer wage rate was reasonable for firefighter position); Harbert International, slip
op. at 11 (addressing rel ativerisksatendant to low voltage and high voltage el ectrician positions
in determining proper wage rate).

In sum, although both the General Clerk Il classification and the Data Collector/
Coordinator position require the recording of daa, we find that the Administrator reasonably
concluded that “the level of education, training, experience and skill required” of the Data
Collector/Coordinator goes well beyond the level required for the Generd Clerk classification,
and thus properly concluded that the “appropriate level of skill comparison” requirement of
Section 4.6(b)(2)(i) could be met only by conforming the Data Collector/Coordinator position
as a separate cl assification.

In further support of its claim that the duties of the Data Collector/Coordinator are
encompassed within the General Clerk Il position, COBRO cites a recent determination by the
Wage and Hour Division made in connection with an Army contract at a Californiafacility. In
that instance, the Division found that the data collection position of “Data Monitor” was
encompassed within the General Clerk 11 classification. COBRO urges that the Data Monitor
and Data Collector/Coordinator positionsare substantially the same. Second Suppl. Reply Brief
at 4.

We agree that the Wage and Hour Division must be consistent when it determines
whether the duties of a particular position already are encompassed within an existing job
classificationin awage determination, or must beconformed as aseparate classification. Based
on the record in this case, however, we do not agree with COBRO’ s contention that the Data
Monitor position issubstantially thesame asthat of the Data Collector/Coordinator. First, itis
essential to note that the merits of the Wage and Hour Division’s determination regarding the
DataMonitor position are not beforeus, and thereisnothing in the record providing background
on the Administrator’ sdecision. Second, COBRO’ s comparison of the Data Monitor and Data
Collector/Coordinator positions fails to address factors that distinguish the Data
Collector/Coordinator position from the General Clerk Il classification, such as the higher
qualificationsrequired by the DataCollector/Coordinator position and the physically demanding
work environment. Compare AR Tab H, Job Description at p. C-25, C.5.4.2.2 with AR Tab
H at unnumbered p.2; see discussion supra.

Finally, we reject as both irrelevant and inaccurate COBRO’ s argument that the Army
erred when it established three levels of Data Collectors under the predecessor DynTel contract
based on the employees' differing levels of experience. The claim isirrelevant, because the
Army’ s actions on the predecessor contract are at best tangential to the question that confronted
the Administrator in this case: what is an appropriate wage rate to be paid the Data

17(...continued)
Schedule) . . .” may be utilized in conformance determinations).
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Collectors/Coordinators, based on acomparison of the skills needed to perform their job with
the skills of other job classifications listed in wage determination WD 94-2247 (Rev. 2)?
Additionally, COBRO'’s reliance on Joseph C. Kir chdorfer, Case No. 83-SCA-111, Dep. Sec.
Dec., Sept. 28, 1988, to support its argument that the Army erred when establishing three levels
of Data Collectors is misplaced. The Kirchdorfer case involved a contractor’s attempt to
establish classes of a service occupation at rates of pay lower than the rates in the designated
wage determination based onthehiring of “new and supposedly lesser experienced employees.”

Kirchdorfer, dlip op. at 8-10, 11, 14-15; see also 29 C.F.R. 84.152(c)(1) (1998) (prohibiting
conformance of trainee clasdficaions). In the ingant mater, however, the Army and DynTel
created additional job titles at wage levels higher than the Data Collector classification in the
prior contract’s wage determination. Itiswell established that the SCA does not prohibit the
payment of higher wage rates to employees. See, e.g., 29 C.F.R. 84.165(c) (1998); cf. United
States v. Binghamton Const. Co., 347 U.S. 171, 177-78 (1954) (Davis-Bacon wage
determination did not ensure contractor that it would not have to pay more than “the specified
minima’ stated in the wage determination).

The Administrator’s ruling that the Data Collector/Coordinator position is not
encompassed within the General Clerk |1 classification, and therefore must be added to thewage
determination through the conformance procedure, is well supported. We therefore affirm the
Administrator’ sdetermination that the Data Collector/Coordinator position must be conformed
as a separate cl assification.

3. If the Administrator was correct in concluding that a conformed job
classification and wager ateneeded tober ecognized, whether theconfor med
$13.34/hr. wage rate is erroneous and should bereversed.

In addition to challenging the underlying need for a conformed wage rate, COBRO
contends in the alternative that the wage rate determined by the Administrator ($13.34/hr.) is
erroneous. In support of this claim, COBRO argues that:

. Specificationsfor alater follow-on contract at the Aberdeen site indicate that a
similar data collection position is ranked by the Army as equivalent to the GS7,
step 3 Federal gradelevel, thusunder mining the Administrator’ sreliance on the
GS-8 grade level as support for the $13.34 hourly wage rate for the Data
Collector/Coordinator position. Pet. for Rev. at 6.

. The Administrator failed to comparethe $13.34/hr. wage rate withthe $7.22/hr.
wage rate provided for Data Collectors under the predecessor wage
determination. Brief in Supp. of Pet. for Rev. at 13-14.

. The Administrator failed to consider the small amount of time spent by the Data
Collector/Coordinators under the COBRO contract in performing the duties of
theformer Data Coordinators. Pet. for Rev. at 3-4; Brief in Supp. of Pet. for Rev.
at 11.
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. Inarriving at the $13.34 hourly rate, the Administrator relied on the contracting
officer’ srecommendation that the Data Collector/Coordinator wasequivalent to
the Federal grade GS-8 without independently evaluating the Federal grade
equivalency of thesepositions. Pet. for Rev. at 2-3; Brief in Supp. of Pet. for Rev.
at 2-5, 15-16; Reply Brief at 15-19.

When making a conformance determination, the Administrator must assign awage rate
for the job classification that is missing from the wage determination “so as to provide a
reasonable relationship (i.e., appropriate level of skill comparison) between such unlisted
classificationsand the classificationslisted in the wage determination.” 29 C.F.R. 84.6(b)(2)(i)
(1998). This comparison of jobs and skill levelsis not a mechanical process, but instead calls
upon the Administrator to exercise discretion in a rational manner, applying appropriate
expertise and judgment to the facts before him. See Dyncorp, Case No. 87-SCA-OM-5, Dep.
Sec. Dec., Jan. 22, 1991, slip op. at 3 (noting tha the Administrator’ s“ determination may beless
reasonabl e than another without being altogether unreasonable’).

Our review of the Administrator’ s determination in aconformance action must focus on
the Administrator’s choice, and the rationalethat he advances to support it. In challenging the
Administrator’ sconformance action, the burden on apetitioner isnot merely to provethat other
choiceswere available — or perhaps even preferable — but to demonstrate affirmatively that the
Administrator’ s choice was unreasonable. Evidence regarding wage determination actionsin
different locations, or actions involving other job titles in the same location, often have little
relevance to our evaluation of the reasonableness of the A dministrator’s determination.

In this case, the Administrator concluded that the Data Collector/Coordinator position
was equivalent in skill to a Federal Grade Equivalent (FGE) 8 position. Based on this
assessment, the Administrator assigned a conformed wage rate of $13.34 per hour based on the
wage schedule for Federal white collar employees, reasoning that a number of the wage rates
for wage determination WD 94-2247 (Rev. 2) had been taken directly from the Federal
employees General Schedule. AR Tab C. Inour review of the Administrator’s action, we must
determinewhether the Administrator has established areasonabl e rel ationshipbetweenthe skills
and duties of the job classification being conformed when compared with the other job titles
found in the wage determination. 29 C.F.R. 84.6(b)(2)(iv)(A) (1998).

Weaddressfirst COBRO’ s argumentsrelating to other job titlesandwagerates. 1n each
instance, we find that COBRO’s evidence does not convince us that the Administraor’s
conformance decision isin error.

COBRO asserts that the Administrator’s conformance ruling with regard to the Data
Collector/Coordinator position in this case (based on a GS-8 equivalence) must be in error
becausethe Army’ ssolicitationfor afollow-on contract indicatesthata“ similar” datacollection
position is the equivalent of a Federal grade of GS-7, step 3, position. Like the issue of the
“DataMonitor” job classificationin California, discussed above, thewageratefor adifferently-
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configured job title on a separate procurement contract can be of little relevance in our review
of the Administrator’ s conformance action in this case, especially where we do not have afull
record detailing the facts of the later action. Theissues of conf ormability and proper wage rate
turn on the actual skills and duties of the specific position at issue, (i.e., the Data
Collector/Coordinator position under the January 1996 contract between the Army and
COBRO), and not alater reconfiguration of the job. See 29 C.F.R. 84.6(b)(2) (1998). We see
nothing in COBRO’s submissions regarding the data collection position in the follow-on
contract at the Aberdeen site that would lead usto question the Administrator’ s conformance
action for the D ata Collector/Coordinator under the 1996 procurement.

COBRO also asserts that the $13.34/hr. wage rate for the Data Collector/Coordinator
position under the 1996 procurement is excessive by pointing to the discrepancy between the
$13.34 hourly wage set by the Administrator and the $7.22/hr. wage rate for the Data Col l ector
found in the first wage determination that had been attached to the Army’ s RFP in A pril, 1994
(i.e., WD 87-0357 (Rev. 10)). We do not find this argument compédling. Aswe noted earlier
in this decision, the Data Collector wage rate in the wage determination represented the lowest
of the several levels of Data Collectors that were employed under the DynTel contract, and did
not reflect at all the work performed by Data Coordinators under the predecessor procurement.
Moreover, by the time COBRO and its competitors bid on the contract, virtually all the data
collection work at the Aberdeen site was being performed by the highest-paid data collection
classificagions. Most important, the Data Collector/Coordinator position was a new
amalgamation of the duties performed by multiple job classifications under the prior contract,
unlike the Data Collector classification in the old wage determination; it was fully appropriate
for the Administrator to determine awage rate for this classification through the conformance
process by assessing the relative skill level of the position and adopting an appropriate wage
rateX

& COBRO raises other tangential arguments with regard to classifications found in wage

determination WD 94-2247 (Rev. 2), and particularly in reference to the Administrator’ s declared view
that the Data Collector/Coordinator position could have been assigned an hourly wage rate of $14.97,
equivalenttothewagerate of the GS-8 equivalent Secretary V position. Forexample, COBRO contends
that the position of Medical Laboratory Technician (a GS-4 equivalent), included in the wage
determination with a $7.88 hourly wage, is more comparable to the skills required of the Data
Collector/Coordinator than isthe Secretary V position. Brief in Supp. of Pet. for Rev. at 24-25. Itisnot
the Board' s role, however, to assess competing job classifications from the wage determination and
decide whether the Administraor made the optimum choice. If the Administrator found that the Data
Collector/Coordinator position isa GS-8 equivalent inits skill level, and can justify this finding, then
it plainly would have been inappropriate to issue a conformed wage rate based on the lower-skilled
Medical Laboratory Technicianjob.

Similarly, COBRO takesissuewiththe Administrator’ sMarch 25, 1997 statement that “the more
traditional method of slotting the Data Collector/Coordinator to the Secretary V, the only GS-8
equivalent within the broad occupational category of Administrative Support and Clerical in Wage

(continued...)

USDOL/OALJREPORTER PAGe 23



In our view, COBRO'’ s strongest argument rel ates to the core determination underlying
the Administrator’s action: the finding that the Data Collector/Coordinator position is
comparableto aFederal grade equivdent (FGE) of aGS-8. The Army’ s contracting officer had
suggested that the new Data Collector/Coordinator position should be viewed as a GS-8
equivalent becauseit was produced by merging the Senior Data Collector (GS-7 equivalent) and
Data Coordinator (GS-9 equivalent) positionsunder the prior DynTel contract. AR Tab D/15,
S. Kelly Itr. of 5/14/96 at 3. COBRO asserts tha the Administrator uncritically accepted the
Army’srecommendation that the new jobtitle was equivalent to an FGE 8. COBRO al so asserts
that the GS-7 and GS-9 ratings for the prior Senior Data Collector and Data Coordinator were
themselves incorrect, thus raising doubts aout any subsequent conformance action that relied
on these rankings. Moreover, COBRO argues that the amount of time that the Data
Collector/Coordinator spends performing thework of the former Data Collector isminimal, and
that the Administrator erred by failing to take thisinto account.

The record shows that the Administrator made an independent finding that the Data
Collector/Coordinator position was equivalent to the Federal GS-8 level. AR Tabs C, G.
Consequently, COBRO'’ s argument that the Administrator blindly accepted the FGE 8 ranking
recommended by the Army contracting officer is incorrect, and it serves no purpose to explore
the basis for the contracting officer’ s recommendation. In addition, the conformance process
requiresthat the Administrator analyzethe duties of the job title being conformed (i.e., the Data
Collector/Coordinator position onthe COBRO contract) and determineitslevel of skill, and then
choose ajob classification from the current wage determination that matches the level of skill;
it isunnecessary for the Administrator or this Board to explore the Federal grade equival ents of
job classifications as they were configured under the prior DynTel contract.

Although it is clear that the Administrator did not rely exclusively on the Army’s
recommendation, but independently made adetermination that the Data Collector/Coordinator
position is equivalent to the Federal GS-8 classification in its level of skill, the record
conspicuously is silent regarding the Administrator’s justificaion for reaching thisresult. A
basic tenet of administrative law is that even in connection with an informal adjudication, an
agency must take the necessary steps “to provide an explanation that will enable the court to
evaluate the agency’ srationale at the time of the decision.” Kenneth C. Davis, Administrative
Law Treatise 88.5 (3d ed. 1994) (citing Pension Benefit Guaranty Corp. v. LTR Corp., 110 S.
Ct. 2668, 2679-81 (1990)). Although we do not stand as a court reviewing the Administrator,
both the Board and the Secretary similarly have insisted that the Administrator provide an

18(,..continued)

Determination (WD) 94-2247 (Rev. 2), . . . would have yielded an hourly wagerate of $14.97.” AR Tab
C. COBRO arguesthat the Secretary V classification clearly requiresahigher level of analytical skills,
judgment, and discretion than the Data Coll ector/Coordinator position. Pet. for Rev. at 2; Brief in Supp.
of Pet. for Rev. at 18-21. Here again, the central quegion is whether the Administrator has made a
reasonable determination that the Data Collector/Coordinator is comparablein skill level to GS-8
classification positions, and articulated the basis for that determination. It is not the Board’s role to
substitute our judgment in such matters for the Administrator’s.
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appropriate explanation in support of his determination. United States Dept. of Ener gy, Case
No. 88-SCA-WD-1, Dep. Sec. Dec., May 28, 1992, slip op. at 2 (remanding case based on
inadequate support for Administrator’ sconclusionthat work at issue was similar to demolition);
see Biospherics, Inc., slip op. at 8, n.12; see also Aleutian Constructors, WAB Case No. 90-11
(Apr. 1, 1991) (under the Davis-Bacon Act, remanding case to Administrator because “final
rulings of the Acting Administrator failed completely to set out any legal reasoning or the
pertinent facts’ supporting agency position).

Although COBRO haspresented neither evidence nor argument that convincesthisBoard
that the Administrator’s determination is incorrect -- i.e., the determination that the Data
Collector/ Coordinator position is an FGE 8 equivalent, and the associated decision to issue a
conformed wage rate of $13.34/hr. -- we also conclude that the Administrator has failed to
provide an adequate justification in support of this determination. Surprisingly, the only
explanation offered for the Wage and Hour Division's conclusion that the Data
Collector/Coordinator position is equivalent to the Federal GS-8 level is a hand-written note
indicating that the “job description was submitted to Carolyn Alston to be eval uated for FGE”
and another hand-written note stating “Carolyn Alston ESA Personnel agrees’ with the
recommendation that the Data Collector/Coordinator positionisequivalentto aGS-8. AR Tab
G.

The Administrator may have ample support for the finding that the Data
Collector/Coordinator position equates to the GS-8 pay level, but we cannot gauge the
reasonableness of that ruling without a clear explanation by the Administrator. Other than the
assurance that “Carolyn Alston ESA Personnel agrees,” there is none. Based on the record
beforeus, therefore, we cannot affirm theAdministrator’ sdetermination that $13.34 (plusfringe
benefits) wasan appropriate conformed hourly wagerate for Data Collector/Coordinators under
the 1996 COBRO contract for data collection services at the Aberdeen Testing Center. We
thereforewill remand thisissuetothe Administrator. See United States Dept. of Energy, supra;
see also Florida Power & Light Co. v. Lorian, 470 U.S. 729, 744 (1985) (“[I1]f the reviewing
court simply cannot evaluate the challenged agency action on the basis of the record beforeit,
the proper course. . . isto remand to theagency for additional investigation or explanation.”).

On remand, the Administrator shall provide a reasoned analysis comparing the work
performed by the Data Collector/Coordinator with other job classifications found in wage
determination WD 94-2247 (Rev. 2). SeeKord's Metro, slip op. at 5; Burnside-Ott, Case No.
87-SCA-OM-2, Dep. Sec. Dec., Jan. 10, 1989, slip op. at 6-7, 10-11. As provided by the
Secretary’ sregulations, Federal grade equivalency is a pertinent factor that may be used in this
analysis. 29 C.F.R. 84.6(b)(2)(iv)(A) (1998).

4. Whether the Administrator erred in finding that the confor med wage rates
should be applied retroactively to the beginning of COBRO’s contract with the
Army.
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Finally, COBRO contests the Administrator’s order to apply the conformed $13.34 per
hour wage rate retroactively to the beginning of the procurement contract, asserting that
retroactiveapplicationisimproper becausethe contracting officer failed to follow the guidelines
for the submission of the SF-98. Pet. for Rev. at 5-6; Brief in Supp. of Pet. for Rev. at 25-28.
However, theretroactive effect of the“wagerate and fringebenefitsfinally determined” through
the conformance processis mandatory. 29 C.F.R. 84.6(b)(2)(v) (1998); Burnside-Ott, slip op.
at 11. Section 4.6(b)(2)(v) requires that the wage rate for Data Collector/Coordinators that is
finally established will be effective “thefirst day on which contract work” was performed under
the COBRO contract at issue in this proceeding.

ORDER

COBRO'’ s petition for review is granted in part, and denied in part. The Administrator’s
conclusions that the Data Collector/Coordinator position must be conformed as a separate
classification, with the conformed wage rate applied retroactively, are affirmed. The
Administrator’ s determination of a conformed wage rate is remanded for further explanation.
Onremand, the Administrator isdirected to issue asupplemental determination providing aclear
rationale in support of whatever conformed wage rate is determined appropriate for the Data
Collector/Coordinator classification. The Administrator’s supplemental determination in this
matter shall be issued within 45 days of the dae of this decision and order.

SO ORDERED.

PAUL GREENBERG
Chair

CYNTHIA L.ATTWOOD
M ember

USDOL/OALJREPORTER PAGE 26



