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FINAL DECISION AND ORDER

These captioned matters — having previously been consolidated for consideration — are
before the Administrative Review Board pursuant to the McNamara-O’ Hara Service Contract
Act of 1965, as amended, 41 U.S.C. 8351 et seg. (1994) (SCA or the Act) and the regulations
at 29 C.F.R. Part 8 (1998). Petitioner Biospherics, Inc. (Biospherics) seeksreview of two final
rulings, dated February 14, 1997, and June 22, 1998, issued by the Acting Administrator, Wage
and Hour Division (Administrator). Inthefirst ruling, the Administrator approved three service
employee classifications proposed by Biospherics to be conformed for utilization under two
servicecontracts. However, the Administrator rejected the hourly wage and fringe benefitsrates

Y Thefirst of the two Petitionsfor Review now befor e the Board was filed by Petitioner on April
14, 1997, and was docketed as ARB Case No. 97-086. Petitioner filed a second Petition for Review
on July 13, 1998, and that matter was docketed as ARB Case No. 98-141. ARB Case Nos. 97-086
and 98-141 were consolidated by the Board’'s Order of September 2, 1998.
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which Biospherics proposed for the three classifications and established other, higher, rates. In
the June 22, 1998 final determination, the Administrator decided the applicability of certain
wage determinations to various contract periods, option periods, and extensions under the two
Biosphericscontracts. Moreover, the Administrator ruled that to the extent any of thecontracts,
option periods and extensions were not modified by the contracting agency to include the
specified wage determinations, those wage determinations were to be retroactively applied.

We have examined the pleadings and administrativerecord in the proceedings closely,
and conclude that the Administrator’s determinations are in accordance with the statute and
regulations. We deny the Petitions for Review.

BACKGROUND

In Part | of this section, we review the procedural history of thesecases. In Part I, we
review the specific factsunderlying the Administrator’ sconformancedecision, particularly with
regard to the methodology devised by the Administrator for calculating the conformed wage
rates to be pad to employees working on Biospherics' government procurement contracts.

. Procedural History

The two cases in this consolidated matter have a protracted procedural history. The
following overview of this history is useful in understanding the issues before us as well as
explaining the extended period of time that these disputes have been awaiting final resolution.

In 1989 and 1994 Biospherics was awarded federal service contracts by the General
Services Administration (GSA) to operate the Federal Information Center, Contract Numbers
GSO0KOAFC2893 (Contract No. 2893) and GSO0K94AFD2465 (Contract No. 2465),
respectively. Contract No. 2893 commenced January 1, 1990, and —with optionsand extensions
—continued until June 30, 1994; Contract No. 2465 commenced on July 1, 1994, and with option
years continued until September 30, 1998. Administrative Record (AR) 12, Tab J. The place
of performance for the contracts was Cumberland, Allegany County, Maryland.

Although the contracts required Biospherics to “furnish services in the United States
through the use of service employees,” 41 U.S.C. 8351(a), the wage determinations required
under the SCA were not timely incorporated into the procurement contract. Contract No. 2893
first had awage determinationincorporated on January 5, 1993. A wage determination wasfirst
incorporated into Contract No. 2465 on October 6, 1994. AR |, Tab J.

On June 28, 1996, the Wage and Hour Division’s Chief, Branch of Service Contract
Wage Determinations, notified arepresentative of GSA that an investigator with theWage and

Z Administrative Record | (AR I) concerns the proceeding docketed as ARB Case No. 97-086.
A second Administrative Record (AR Il) was submitted in connection with ARB Case No. 98-141.
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Hour Division had requested that SCA wage and fringe benefit rates be established for
employees of Biosphericsproviding information serviceson the contracts. Thewageand fringe
benefit rates would be determined under the so-called “conformance” regulations found at 29
C.F.R. 84.6(b). In that communication, the Wage and Hour Division established conformed
classificationsand wageratesfor service classifications of Information Specialig (1S) -1, -11,and
-111 with corresponding hour ly wagerates and fringe benefits. TheWageand Hour Division also
advised GSA that those conformed rateswere minimum required hourly wagesand that payment
of fringe benefits as provided other classes of service employees contained in the referenced
wage determinations (Wage Determination (WD) 92-0418 (Rev. 1) and (Rev. 2) and WD 94-
2249 (Rev. 2)) also was required. The Wage and Hour Division further notified GSA in this
communication that the wage and fringe benefit rates for the Information Specialists were to be
effective retroactive “to the commencement dates of the contract[s].” AR, Tab R.

The Wage and Hour Division again contacted GSA by letter dated July 31, 1996,
supplementing the June 28, 1996 letter. In that |etter, the Wage and Hour Division specifically
rejected the wage rates which Biospherics had earlier proposed to pay itsInformation Specialist
serviceemployeesunder both Contract Nos. 2893 and 2465 and reaffirmed the hourly wagesand
fringe benefits as stated in its June 28 letter 2 The Wage and Hour Division also explained the
basis for rejecting the rates proposed by Biospherics. AR I, Tab P.

On September 24, 1996, Biosphericsfiled aPetition with this Board seeking “review of
the decision of the U.S. Department of Labor, Wage and Hour Division, not to grant Petitioner
its requested conformance for certain wage categories for GSA [Genera Services
Administration] Contract No. GSOOK 94AFD2465 (Contract No. 2465).” % The Board docketed
this Petition for Review as ARB Case No. 97-001 and issued a Notice of Appeal and Order
Establishing Briefing Schedule on October 1, 1996. The Administrator was directed to file the
administrativerecord of the case and a brief in response to the Petition for Review.

On October 22, 1996, the Administrator filed a Motion to Dismiss Case No. 97-001,
arguing that there had been no final agency action and that the matter was therefore not ripe for
review by theBoard. The Administrator explained that the two Wage and Hour Division letters
issued on June 28, 1996, and July 31, 1996, were not final agency rulings and were therefore not
appealableto the Board. The Administrator also noted tha the Wage and Hour Division would
consider the Petition for Review filed in CaseNo. 97-001 to be arequest for reconsideration of
the July 31 letter and that the Division would issue a final ruling on the conformance dispute.

¥ A discussion of the various proposals and counter proposals for the conformed wage rates
follows at pages 9 to 16, infra.

£l In its Petition, Biospherics notes that the Administrator issued conformed rates for both of its
contractswith GSA (i.e. Contract Nos. 2893 and 2465), even though Biospherics requested conformed
ratesonly for the second GSA contract, No. 2465. Biosphericsarguesthat becausethe company did not
request conformed Information Specialist wage rates for the first procurement, it was improper for the
Administrator to issue them. This challengeis discussed at pages 23-24, infra.
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October 22, 1996 Motion to Dismiss, p. 5. The Administrator further requested that the Board
dismiss the petition for review in Case No. 97-001 without prejudice.

On October 25, 1996, Biospherics advised the Boad that it did not oppose the
Administrator’ sMotionto Dismissand joined intherequest to dismiss Case No.97-001 without
prejudice. Petitioner’ sResponseto the Administrator sMotion to Dismiss. Biosphericsfurther
requested that the matter be remanded to the Administrator for final determination. Id. By
Order of October 28, 1996, the Board dismissed Case No. 97-001 without prejudice and
remanded the matter to the Administrator for reconsideration and issuance of a final
determination.

On February 14, 1997, the Administrator issued a ruling letter on reconsideration of
Biospherics' request, noting that it was a final determination and therefore appeal able to the
Administrative Review Board. AR I, Tab F. Biospherics filed a Petition for Review of the
February 14 ruling on April 14, 1997. The matter was docketed by theBoard as ARB Case No.
97-086 and the Board issued a Notice of Appeal and Order Establishing Brigfing Schedule on
April 15, 1997.

Prior to filing its opening statement as directed under the briefing schedul e, Biospherics
requested that the Board stay consideration of ARB Case 97-086 for 60 days in order for
Petitioner to pursue settlement negotiations of the underlying disputes with the Wage and Hour
Divisionand GSA. On May 16, 1997, the Board granted therequest. Subsequently, the Board
twice more stayed consideration of Case No. 97-086 for 60 days at Biospherics' request, again
for the stated purpose of allowing the parties to pursue settlement. No settlement was ever
reached and on November 7, 1997, Biospherics requested issuance of a revised briefing
schedule.

On November 10, 1997, Biospherics filed a document entitled Amended Petition for
Review seeking the Board’'s determination concerning the applicability of SCA wage
determinations to its contracts, contract option years and contract extension periods. The
Petitioner alleged that the initial contracts, option contracts and extensionsfailed to include or
timely incorporate wage determinations. These questions had not been raised in Biospherics’
original Petition for Review, which dealt only with the appropriateness of the Administrator’s
conformed wage rates for the various dasses of Information Specialists¥ On November 21,
1997, the Board issued aNotice of Appeal and Order Establishing Briefing Schedule, docketing
the Amended Petition for Review as Case No. 98-027 and directing Petitioner to file a brief in
support of both the original Petition filed in Case No. 97-086 and the Amended Petition.
Further, the Administrator was directed to file astatement in responseto thePetition for Review
and the Amended Petition for Review, as well as theadministrative record.

¥ The “Amended Petition for Review” did not actually amend the original petition, but instead
offered completely new arguments. As such, it was misnamed. It would be more accurate to
characterize the “Amended Petition” as a second or supplemental petition for review.
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In response to the original Petition for Review, the Administrator filed a statement in
oppositionto the petition and theadministrativerecord in Case No. 97-086 on January 21,1998.
Biosphericsfiled its statement in support of the petition on May 12, 1998. The Administrator
filed areply brief on May 28, 1998, and Biospherics filed a surreply brief on June 30, 1998.

With regard to the Amended Petition for Review, on December 10, 1997, the
Administrator filed a Motion to Dismiss on the ground that no final agency ruling had been
issued concerning the issues raised by Biospherics in the Amended Petition. Biospherics
opposed dismissal of the Amended Petition.

OnApril 21, 1998, the Board granted the A dministrator’ smotion to dismissthe Amended
Petition for Review on the ground that the Administrator had not issued an appealable ruling
with respect to the new matters raised by Biospherics. The April 21 Order dismissed the
Amended Petition without prejudiceand remanded theissues raised in the Amended Petition to
the Wage and Hour Division for reconsideration and issuance of a final determination.

On June 22, 1998, the Administrator issued a ruling which addressed the issues raised
inBiospherics' Amended Petitionfor Review. On July 13, 1998, Biosphericsappeal ed that final
determinationto the Board. Biospherics' second Petition for Review was docketed as Case No.
98-141. The Administrator filed a statement in opposition to the petition for review in Case No.
98-141 and the administrative record on October 7, 1998.

Biosphericsfiled several preliminary motions for the Board’ s consideration: Motion to
Consolidate, Motion for Protective Order, Motion to StrikeBrief, and Motion for Hearing. By
Order of September 2, 1998, the Board addressed Petitiona’ s four preliminary motions. The
Motion to Consolidate was granted “[i]nview of the common facts and rel ated i ssues presented
in [the] two cases, and in the interest of administrative efficiency.”

With respect to the Motion for Protective Order, Biospherics had alleged that its Petition
for Review contained confidential, proprietary wagerateinformation. Petitioner further asserted
that an interested party in these matters — Darlene Summerfield, a sdf-described employee of
Biospherics’ — was, upon information and belief, disseminating this allegedly sensitive
information to other parties and employees of Biospherics, who in turn may have been
distributing the information to competitors. The Board examined the wage information
referenced in the Second Petition for Review, found tha it was not proprietary or confidential
business information, and denied Biospherics' motion for a protective order.

E Throughout the course of these proceedings, Summerfield has filed case status inquiries with
the Board and also hasfiled commentsregarding the issues before theBoard. Asan “interested person”
within the meaning of the Board'sregulations(see29 C.F.R. §8.11), shefiled astatement with the Board
on May 28, 1998 “from the employees of Biospherics.” However, Summerfield did not formally
intervene in the proceedings.
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The Board also denied Biospherics’ motion to strike Summerfield’sMay 28, 1998 brief
and accepted the brief as a part of the record, with the proviso that the Board would consider
Biospherics' argumentsconcerning purportedinaccuraciesand irrelevanciesintheMay 28 brief.
Finally, the Board declined to rule on Biospherics’ motion for oral argument of theissues raised
in the petitions for review, deferring consideration of that motion until after conclusion of
briefingX?

. Facts
A. General factual background concerning this SCA labor standards matter

Petitioner, a federal service contractor, is party to two contracts with GSA to provide
federal government information services. Specifically, under the contracts, Biospherics
employees staff a federal government information center that serves as a central location to
receive, processand answer tel ephoneinquiriesabout the functionsand operations of thefederal
government.

The place of performance for the contractsis Cumberland, Allegany County, Maryland.
GSA awarded Contract No. 2893 to Biospherics on December 6, 1989; the term of this first
contract was from October 1, 1989, through September 30, 1990, with 2 one-year option
performance periods of October 1, 1991, through September 30, 1991, and October 1, 1991,
through September 30, 1992. Thereafter, Contract No. 2893 was extended by the parties for
periods varying from one to four months until it expired on June 30, 1994. AR, TabJ. While
no wage determination was made applicable to Contract No. 2893 at its outset, the following
wage determinationswere subsequently incorporated into this contract: WD No. 92-0418 (Rev.
1) wasincorporated on January 5, 1993, by Modification PA 13, and WD No. 92-4018 (Rev. 2)
was incorporated on September 13, 1993, by Modification PA 19. Id.

During the courseof aWage and Hour Division investigation conducted in or around the
early months of 1996, thefact that SCA hourly wage rates and fringe benefits had not been paid
(and were not being paid) under either of Biospherics' information service contracts was
reported. See AR I, Tabs X, Y, Z, AA. On March 16, 1996 the Wage and Hour Division’s
investigator informed GSA’ s contracting officer of the need to request additional classifications

o The regulation at 29 C.F.R. 88.16(b) provides that "[i]n its discretion, the Board or a single
presiding member may permit oral argument in any proceeding.” Based on our consideration of the
petitionsfor review, the statements of the parties and the intervenor, and the administrative records of
these consolidated matters, we deny Petitioner’ smotion for oral argument. We concludethat the issues
raisedfor review in theinstant petitions, although somewhat detailed, are not novel; theprincipal issues
before the Board — conformed classifications and wage rates and retroactive application of wage
determinations— have previously been before both theBoard of Service Contract Appeals (BSCA) and
the Deputy Secretary of Labor, who issued final decisions under the SCA prior to the creation of the
Administrative Review Boardin 1996. In ourview, oral argument would further delay disposition of
these SCA labor standards disputes and would add little of value to our consideration of the issues.
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and wage rates through the SCA conformance procedures. AR I, Tab X, p.2; see 29 C.F.R.
84.6(b)(2).

GSA submitted a Standard Form 1444 (Request for Authorization of Additional
Classification and Wage Rate) to the Wage and Hour Division on June 27, 1996, for the second
procurement contract, Contract No. 2465; Biospherics' request to GSA for the additional
classifications was noted to be May 7, 1996. GSA also specified that Contract No. 2465 had
been awarded and tha work was to commence on July 1, 1994. AR I, Tab S. Wage
Determination WD 94-2249 (Rev. 2) was listed as the applicable wage determination.
Biospherics proposed wage rates of $5.00, $6.00 and $7.00 hourly for the classifications of
Information Specialist (IS) -1, -1, and -I11, respectively 2 Hourly fringe benefits of $.92 were
proposed for each of the three requested conformed classifications. GSA’s contracting officer
recommended approval of the proposed classifications and wage rates. In the Standard Form
1444, a Biospherics employee classified as an Information Specialist I11 purported to approve
the proposed wage rates on behalf of Petitioner’ semployees. AR, Tab S. Job descriptionsfor
theinformation specialist classifications, Biospherics' rationalefor the proposed classifications
and wage rates, and an explanation supporting the proposed fringe benefits payment were
attached to the request for conformed classifications. Id.

Althoughaccepting Biospherics' proposed classfications, the Administrator established
wage and fringe benefit rates higher than the rates proposed by Biospherics. In adition, the
Administrator did not merely issue conformed wage and fringe benefit ratesfor the then-current
contract (GSA Contract No. 2465), but also issued conformed wage rates retroactive to the
beginning of the first GSA procurement. AR I, TabR.

In order to understand the conformancedispute in thismatter, it isnecessary to elaborate
the methodology employed by the Administrator in making the Wage and Hour Division’s
principal ruling, i.e., the conformance determination rendered February 14, 1997, establishing
the conformed wage rates for Biospherics' contracts. The following information provides the
factual background explicating the Administrator’s ruling?

w These classifications were actually denominated as “ Telephone Information Specialists” I, |1,
and 1. However, the parties generally refer to the classification as Information Specialists and we will
follow this practice.

1 The Administrator’s final ruling letter of February 14, 1997, like the earlier non-final
conformance letter of June 28, 1996 (AR I, Tabs F, R) presents the conformed wage rates without
providing any explanation of the methodology utilized by the Wage and Hour Division to reach the
results. Asaconsequence, it fallstothe Administrator’scounsel in this case to articulate the first clear
explanation of the methodology used by the Administrator for determining the conformed wage rates.
See Statement of the Acting Administratorin Oppositionto Petition for Review, dated January 21, 1998
(Adm. Stmt. I) at pp. 10-15.

(continued...)
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B. TheAdministrator’ smethodology in conforming wageratesunder Biospherics
contracts

In conforming the wage rates at issue in this matter, the Administrator began with and
adhered to the premise that the conformed rates should bear a“reasonable relationship” to the
wage rates for jobs of comparable skill level tha were listed in the applicable wage
determinations. 29 C.F.R. 84.6(b)(2)(i); AR I, Tab O (Wage and Hour Division letter of July
31, 1996). Under the SCA regulations, the Administrator isnot limited to asingle methodol ogy
for establishing conformed wage rates, but instead has broad discretion to adapt a methodol ogy
to the available data. 29 C.F.R. 84.6(b)(2)(iv).

In this case, aprincipal consideration for the Administrator wasto select “benchmark”
service employee classifications from among the various job classifications already contained
in the applicable wage determinations, i.e., classificationsinvolving skill levels comparable to
Biospherics' Information Specialist job classifications. Once these benchmark classifications
were selected from among the classificationsin the wage determination, it would be possible to
construct aset of conformed wage and fringe benefit ratesto apply to the Information Spedalist
positions bearing a reasonable relationship to the other job classifications already listed in the
wage determindions.

In order to select these benchmark classificaions, the Administrator looked to the job
descriptions for Biospherics' IS, -II, and -111 employees. Biospherics had provided the
following job descriptions for the employees working under the GSA contrads:

. Information Specialist | (IS1)—*providesinformation and referral viatelephone
to the general public about the programs, agendes, and services availablefrom
the federal government”

. Information Specialist |1, Research Specialist (1S-11) — performs the duties of an
IS-I, and “ also performsresearch using an array of resourcesto resolvetelephone
or written inquiries’

. Information Specialist 11, Data Entry Specialist (1S-11) —" demonstrates proficient
keyboard skills including speed and accuracy”

12/(...continued)

In the future, itwould be preferable for the Wage and Hour Division to issue final rulings that
include more specificity and explanatory detail than seen in this matter. The Administrator’sfailureto
provide an adequate contemporaneous explanation of the rationaleunderlying his determination holds
thepotential for causing delay intheBoard’ sdecision making. See Aleutian Constructorsand Univer sal
Services, Inc., Wage Appeals Board (WAB) Case No. 90-11 (Apr. 1, 1991), slip op. at 3-4.
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. Information Specialist 11, Topic Writer (IS-11)—*assiststheManager in reviewing
information and preparing it in written form as database topic text, factsheets,
topic procedurals, or other products and assists in maintenance of [Federal
Information Center] Library and document files’

. Information Specialist Il (ISI11) —“performs the duties of 1S-1 and IS-11” and
alsois*“responsible for providing comprehensive public service by the accurae,
appropriate, and compl ete dissemination of government related information and
referral.”

ARI, Tab T

Next, the Wage and Hour Division examined the job classifications already found in the
wage determinations to find positions and wage rates that would reasonably relate to
Biospherics' Information Specialist job descriptions. As a first step in this comparison, the
Wage and Hour Division determined the “federal grade equivalent” (FGE) of the classifications
to be conformed (Information Specialistsl, -11, and -111), and then analyzed the applicable wage
determinations to identify wage rates for listed SCA positions with the same FGE levels
involving comparable skill level among the Administrative Support and Clerical job titles; the
classification selected in this analysis became the benchmark classification.

Initially, the Wage and Hour Division concluded that theIS-1,-11 and -111 positionswere
comparable to GS-5, GS-6 and GS-7 FGE positions, and these rankings were reflected in the
initial set of conformed wage rates issued on June 28, 1996. AR |, TabsF, R. Howeve, these
FGE rankings subsequently were revised downward by the Division. The Division ultimately
concluded that the | S-I positionwas equivalentto afederal GS-3, the I S-11 Research Specialist
and 1S-11 Data Entry Specialist positions were equivalent to a GS-4, the IS-11 Topic Writer was
equivalenttoaGS-5, andthel S-111 wasequivalenttoaGS-6. AR, TabsF. Significantly, these
lower rankings (GS-3, -4, -5 and -6) that were used by the Administrator in the final
determination now before us coincided with the FGE rankings that had been proposed by GSA
and Biospherics when transmitting the conformance request. AR |, Tab S.

1. Conformed wage rates for the 1/5/93 - 3/8/94 contract performance
period.

The wage determinations applicableto Contract No. 2893 were WD Nos. 92-0418 (Rev.
1) and (Rev. 2). The Wage and Hour Division selected the service employee classification
“Computer Operator |” as the benchmark position and wage rate for computing the conformed
Information Specialist rates for the contract. Adm. Stmt. | at p. 11, n6.

== When transmitting the conformance request to the Wage and Hour Division, GSA and
Biospherics indicated that the different categories of Information Specialists (-1, -Il and -I1l) were
comparable in skill level to federal GS-3, GS-4, GS-5 and GS-6 positions. AR |, Tab S.
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The FGE for Computer Operator | is GS-4. The wage rate for Computer Operator | —
$6.00/hr. — was the lowest potentially applicable wage rate among the job classifications listed
in these two wage determinations.¥ Computer Operator | was selected as the benchmark
classificationto which Biospherics' Information Specialist positions could beconsidered to be
reasonably comparable in the level of skills and training required.

Because the Computer Operator | position hasafederal grade equivalent of a GS-4, the
Administrator assigned the same $6.00/hr. wagerate to theconformed | S-11 Research Specidist
and 1S-11 Data Entry Specialist positions, thetwo Biospherics job classifications that had been
found to be equivalent to a GS-4 in federal grade equivalency. Having established this
benchmark for conforming the wage rates for Contract No. 2893, the next step in the
Administrator’s methodology was to establish an appropriate pay rdationship between the
benchmark Computer Operator | classification (GS-4) and the remaining Biospherics
classifications: 1S (FGE GS-3), IS-11 Topic Writer (FGE GS-5) and IS-I11 (FGE GS-6).

To establish this pay relationship, the Wage and Hour Division looked to the federal
government’s General Service (GS) wage schedule for guidance. See Table 1, infra. The
Division had determined that the | S-11 Data Entry and Research Specialist positions (both GS-4
equivalents) would be paid the same $6.00/hr. rate as the Computer Operator | rate in the wage
determination; in order to derive awage rate for the Information Specialist | position (FGE GS-
3), the Division mathematically derived a differential between the GS-3 and GS-4 pay levels
from the federal general wage schedule for 1992 (the year in which WD No. 92-0418 (Rev. 1)
was issued), and then derived similar ratios between the GS-4 and GS-5 and -6 wage rates:

TABLE 1. Federal White-Collar Pay Schedule, 1/92%

Federal Pay rate | Comparison

Wage Grade | (per hour) (ratio) to
GS-4rate

GS-3 $6.77 0.8907
GS4 7.60 1.0000
(benchmark)
GS-5 8.50 1.1184
GS-6 9.48 1.2470

4 There was, in fact, a single wage rate contained in these two wage determinationswhich was

lower than that for Computer Operator |. However, that rate—for Key Entry Operator | —wasapplicable
to workers employed on federal service contracts in Washington County, Maryland, only. AR |, Tab
T.

& See AR, Tab U.
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AR, Tab U.

Asnoted above, the Administrator had sel ected the Computer Operator | classificationfrom
the wage determination (GS-4) to use as the benchmark occupation. The hourly wage rate for
the Computer Operator | in WD 92-0418 (Rev. 1) was $6.00. Using this $6.00/hr. benchmark
figure, the Administrator created a series of conformed wage rates for all the Information
Specialistpositionsby applying theratiosderived from thefederal wage schedule, i.e., theratios
found in the third column of Table 1. Table 2 illustrates this process.

TABLE 2. Conformed ratesfor contract period 1/5/93 - 3/8/94

Conformed FGE | “Benchmark” Ratioto GS4 Conformed
Classification GS-4 wagerate wage rate Wage Rate
(from wage (from GS
determination) schedule)
IS GS-3 $6.00 x 8907 = $5.34
IS-I1, Research _ 16/
Specialist (benchmark) GS4 6.00 x 1.00= $6.00%
IS, Data Entry _
Specialist (benchmark) GS4 6.00 x 1.00= $6.00
IS-I1, Topic Writer GS-5 6.00 x 1.1184= $6.71
[S-111 GS-6 6.00 x 1.2470= $7.48

ARI1, TabsC, F. Incather words, the Administrator (a) noted the wage differential s between the
federal pay levels of GS -3, -4, -5 and -6; (b) applied those differentials to the benchmark
classification; and (c) arrived at the respective conformed wage rates. In selecting the
appropriate wage level for the FGESs, the Wage and Hour Division utilized the federal GS pay
schedules for the year during which each respective wage determination and/or revision was
issued. See AR, Tab U.

2. Conformed wage rates for the 3/9/94 - 6/30/94 contract performance
period.

el The wage rate originally established in the Administrator’s final ruling of February 14, 1997,
for 1S-11 Research Specialist and Data Entry Specialist had been determined to be $6.15 hourly. This
amount was in error due to a mathematical mistake and was corrected to $6.00 by the Wage and Hour
Division’s letter of August4, 1997. AR, Tab C.
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The conformed wage rates for Biospherics' Contract No. 2893 during the period January
5, 1993, to March 8, 1994, are found at Table 4, infra. A new revision of WD 92-0418 —
Revision 1 — had been issued in September, 1993, with a slightly higher wage rate for the
benchmark Computer Operator | (GS-4) job classification. Likethe processdescribed abovein
connectionwith the 1992-93 procurement cycle, when devel opingthe conformed wage ratesfor
the 1993-94 period the Administrator first |ooked to the 1993 General Schedule wage rates, and
again derived aseries of ratios comparing the GS-3, -5 and -6 rates with the “ benchmark” GS-4

rate:

TABLE 3. Federal White-Collar Pay Schedule, 1/93%

Federal Pay rate | Comparison

Wage Grade | (per hour) (ratio) to
GS-4rate

GS-3 $7.02 0.8908
GS4 7.88 1.0000
(benchmark)
GS-5 8.82 1.1192
GS-6 9.83 1.2475

ARI, TabU. Asbefore the Administrator againapplied these ratios to the Computer Operator
| job classification —now having a$6.17/hr. wage rate under WD 92-0418 (Rev. 2) —to deve op
a proportionae series of conformed rates for the Information Specialist classifications:

TABLE 4. Conformed ratesfor contract period 3/9/94 - 6/30/94

Conformed FGE | “Benchmark” Ratioto GS-4 Conformed
Classification GS-4 wagerate wage rate Wage Rate
(from wage (from GS
determination) schedule)
IS GS-3 $6.17 x .8908 = $5.49
IS-11, Research _
Specialist (benchmark) G4 6.17x 1.00= $6.17
IS-11, Data Entry _
Specialist (benchmark) GS4 6.17 X 1.00= $6.17

w See AR, Tab U.
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|S-I1, Topic Writer GS5 6.17 x 1.1192 = $6.91%¥

[S-111 GS-6 6.17 x 1.2475= $7.70

AR, Tab F; Adm. Reply Stmt., p. 1 n.1; attachment.

3. Conformed wage rates for the 7/1/94 - 9/30/96 contract performance
period.

The same general methodology was used for devel oping conformed wage ratesto be paid
under Contract No. 2465 for the performance period July 1, 1994, to September 30, 1996. The
applicable wage determination during this period was WD 94-2249 (Rev. 2). Unlike the prior
two contract periods, when the Administraor had used the Computer Operator | as the
“benchmark” job classification, the Administrator now chose the SCA classification
“ Switchboard Operator-Receptionist” astheappropriate benchmark. The Switchboard Operator-
Receptionig had been cited favorably for comparison by GSA and Biospherics in the initial
conformance request (see AR I, Tab S), and was among the lowest wage rates in the wage
determination at $6.55/hr. It has a federal grade equivalency of GS-3. The position performs
the following duties:

At a single-position telephone switchboard or console, acts both as an
operator — see Switchboard Operator — and as a Receptionist. Receptionist' s work
involvessuch dutiesasgreeting visitors; determining natureof visitor’ sbusinessand
providing appropriate information; referring visitor to appropriate person in the
organization or contacting that person by telephone and arranging an appointment;
keeping alog of visitors.

AR, Tab T; emphasis added.

The wage determination that would form the basis for the wage rates for this new contract
period — WD 94-2249 (Rev. 2) — had been issued in August, 1994, and the Administrator
therefore looked to the federal 1994 General Schedule to determine an appropriate differential
between jobs at different pay grades. Unlikethe earlier calculations, however, which relied on
a GS4 grade job classification as the benchmark, this third effort used the Switchboard
Operator-Receptionist’sGS-3 pay level as the starting point:

e In the Administrator’s final ruling letter of February 14, 1997, the wage rate for IS-Il, Topic
Writer was originally stated to be $7.45 hourly. This figure was revised by the Wage and Hour
Division’s letter of May 22, 1998, which explained that the “error occurred due to a miscalculation.”
ARII, Tab F; see also Adm. Reply Stmt., p. 1 n.1; attachment.

USDOL/OALJREPORTER PaGce 13



TABLE 5. Federal White-Collar Pay Schedule, 1/94%

Federal Pay rate | Comparison

Wage Grade | (per hour) (ratio) to
GS-3rate

GS-3 $7.32 1.0000
(benchmark)
GS4 8.21 1.1215
GS-5 9.19 1.2555
GS-6 10.24 1.3989

AR 1, Tab U. Asbefore, the Administrator again applied these ratios to the benchmark GS-3
equivalent Switchboard Operator-Receptionist job classification under WD 94-2249 (Rev. 2) to
develop a proportionate series of conformed rates for the Information Specialig classifications.
However, the starting point for this last computation — the $6.55/hr. rate for the GS-3 position,
per the wage determination — was substantially higher than the rate that had been calculated
during the prior contract period (see Table 4, supra):

TABLE 6. Conformed ratesfor contract period 7/1/94 - 9/30/96

Conformed FGE | “Benchmark” Ratioto GS-3 Conformed
Classification GS-3wagerate wagerate Wage Rate
(from wage (from GS
determination) schedule)
|S-1 (benchmark) GS3 $6.55 x 1.0000 = $6.55
IS-11, Research Specialist | GS-4 6.55 x 1.1215= $7.35
IS-Il, Data Entry GS-4 6.55 x 11215= $7.35
Specialist
IS-11, Topic Writer GS-5 6.55 x 1.2555 = $8.22
[S-111 GS-6 6.55 x 1.3989 = $9.16
AR, Tab F.
DISCUSSION
e See AR 1, Tab U.
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. First Petition for Review

In the first of the two petitions for review before us (Pet. I) — filed April 14, 1997 —
Biospherics sought the Board’'s review of the Administrator’'s February 14, 1997 ruling
establishing conformed wage rates for the Information Specialist positions. This final
determination, addressed to GSA asthe contracting agency and recae ved by Petitioner onMarch
20, 1997, reconsidered and revised the earlier, nonfinal Wage and Hour Division conformance
letter of June 28, 1996, issued with respect to both Contract Nos. 2893 and 2465. AR |, Tab F.

In the February 14, 1997 ruling the Administrator informed Petitioner that the Wage and
Hour Division had reexamined the position descriptions for the conformed Information
Specialist classifications and the Federal Grade Equivalencies (FGE) which the Wage and Hour
Division had used to establish the conformed rates for the service employee classifications in
the June 28, 1996 preliminary (and unappealable) conformance letter. 1d. at 1. The
Administrator determined that for conformance purposes, the job classifications requested by
Biosphericswould be viewed ascomparableto the following federal grade classfications: aGS
pay level of FGE GS-3 for IS-1 employees; GS-4 for |S-11 Research Specialist and Data Entry
Specialist employees; GS-5 for 1S-II Topic Writer employees, and GS-6 for 1S-I11. These
conformed wage rates reduced the FGE levels — and thus, the conformed wage rates were
substantially lowered — compared with the Wage and Hour Division’s preliminary conclusions
stated in the June 28 communication.Z2 These lower federal grade equivalencies also had been
recommended by GSA and Biospherics in the conformance request. AR I, Tab S.

In addition to the February 14, 1997 reduction in the FGE levels assigned to the
I nformation Specialist classifications (and thereductionintheconformed wagerates),on August
4,1997, the Wage and Hour Division again modified the wage rates downward by amending the
February 14, 1997 ruling letter, correcting the conformed hourly rate for an IS-11 (Research
Specialist and Data Entry Specialist) from $6.15 hourly to $6.00 hourly. The conformed rate
was revised downward to correct a mathematical error. AR I, Tab C. Thisrevision affected
Contract No. 2893 during the contract period of January 5, 1993 through March 8, 1994.

A. Relevant legal principles governing conformance determinations

The principal purpose of the SCA isto insure that employeeson federal service contracts
are paid no less than prevailing wages in the locality. Accordingly, the SCA requires that

« FGE levelsof GS-5,-6, and -7 wereoriginally required inthe June 28, 1996 letter for the service
employee classifications of 1S-1, -11, and -111, respectively. The hourly wage rates required under that
superseded FGE structure for IS, -1l and -111 were: $6.81, $7.48 and $8.31 under WD No. 92-0418
(Rev.1); $6.91, $7.70 and $8.55 under WD 92-0418 (Rev. 2); and $7.53, $8.39, and $9.33 under WD
94-2249 (Rev. 2). Additionally, the Wage and Hour Division indicated that the appropriate SCA fringe
benefit rates were $.83, $.89 and $.90 hourly under the respective wage determinations. AR |, Tab O.
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every contract . . . entered into by the United States or the District of Columbia in
excessof $2,500. . .theprincipal purposeof whichisto furnish servicesinthe United
States through the use of service employees. . . shall contain aprovision specifying
the minimum monetary wage to be paid the various classes of service employeesin
the performance of the contract . . . as determined by the Secretary|.]

41 U.S.C. 8351(a) (1994). Pursuant to this mandate, the Secretary has adopted regulations
governing the issuance of wage determinations applicable to federal service contracts. See 29
C.F.R. Part 4 (1998).

Ordinarily, a wage determination establishing the wage rates and fringe benefits for all
classes of service employees is incorporated into a contract prior to its award; however,
sometimesit is necessary to add — after award of a contract — service employee classifications
and wage rates which were not contained in a particula wage determination, using the
procedureknown as conformance. The object of aconformance actionisto establish wagerates
for the omitted job classifications which conformto the classifications and wages which already
are contained in the particular wage determination. The regulations governing SCA wage and
fringe benefits standards for classifications of employees not listed in a contract wage
determination are found at 29 C.F.R. 84.6. In part, these regulations require that:

the contracting officer shall requirethat any class of service employee which is not
listed [ in the wage deter mination incorporated in the service contract] . . . and which
isto be employed under the contract (i.e., the work to be performed is not performed
by any classification listed in the wage determination), be classified by the contractor
so asto provideareasonablerelationship (i.e., appropriatelevel of skill comparison)
between such unlisted classifications and the classifications listed in the wage
determination. Such conformed class of employees shall be paid the monetary wages
and furnished the fringe benefits as are determined pursuant to the proceduresin this
section.

29 C.F.R. 84.6(b)(2)(i); emphasis added.

Although the procedures utilized by the Wage and Hour Division for issuing an initial
wage determination typically involve extensive analysis of statistical data (see 29 C.F.R.
84.51), the process of determining the appropriate hourly wage for classifications conformed
under the Act and the regulations is not the same. Sound policy underlies this distinction:
“T he conformance process should not replicate theinitial wagedetermination procedure, since
that could create an unfair advantage for some contractors, and also create more lengthy post-
contract-award conformance procedures.” CACI, Inc., Case No. 86-SCA-OM-5, Dep. Sec.
Dec., Mar. 27, 1990, slip op. at 17.

General guidance for the Administrator’s conformance procedure is spelled out in the
regulation at 29 C.F.R. 84.6(b)(2)(iv)(A):
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The process of establishing wage and fringe benefit rates that bear a reasonable
relationship to thoselisted in a wage determination cannot be reduced to any single
formula. The approach used may vary from wage determination to wage
determination depending on the circumstances. Standard wage and salary
administration practiceswhichrank variousjob classifications by pay grade pursuant
to point schemes or other job factors may, for example, be relied upon. Guidance
may al so be obtained fromtheway different jobs arerated under Federal pay systems
(Federal Wage Board Pay System and the General Schedule) or from other wage
determinationsissued in the same locality. . . .

Emphasis added.
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B. The Board's conclusions as to the Division’s conformance
methodology, given its inherent difference from
predetermination of prevailing wage rates

With respect to the merits of the conformance action of February 14, 1997, wefind that the
Administrator’s methodology in establishing the conformed wage rates in this case was a
reasonable — albeit complex —exercise of the discretion inherent in the conformance procedures
under the SCA regulations. Accordingly, the Administrator’ s February 14,1997 determination
of conformed wage rates (as subsequently modified in the Wage and Hour Division’s August
4, 1997 and May 22, 1998 letters) is affirmed.

The Administrator’s selection of the lowest-paid benchmark dassfication liged in WD
Nos. 92-0418 (Rev. 1) and (Rev. 2) was reasonable and, if anything, use of Computer Operator
| for establishing the conformed rates under Contract No. 2893 served to benefit Petitioner. This
isnot to imply that selection of alowest-paid benchmark establishes the conformance action as
reasonable, per se; rather the selected benchmark classificationsar e reasonabl e becausethey are
comparable in Kill level to the Information Specialist classifications.

The conformance ruling with respect to performance under Contract No. 2465 presents
dlightly different questions, however, the Administrator’s action there is equally reasonable.
There, the Administrator selected from WD No. 94-2249 (Rev. 2) the classification of
Switchboard Operator-Receptionist (which had an FGE of GS-3) as the benchmark to use for
conforming the rate for an 1S-1 employee. If anything, the Switchboard Operator-Receptionist
is even more directly comparable than Computer Operator | to the position of an Information
Specialist, given their respectivejob descriptions2

Biospherics has presented no convincing argument or factual support which would
demonstrate that thelevel sof skill, experience, education, and training required of the entry level
IS positions are so dissimilar from those of Computer Operator | and Switchboard Operator-
Receptionid that the Administrator’s choice of benchmark classifications was unreasonable.
Indeed, we concludethat thejob descriptionsdemonstratethat the benchmark classificationsand
thel Spositionswereclearly comparablein skill levd, and Biospherics' endorsement of the FGE
structure ultimately used by the Administrator (i.e., reliance on FGE GS-3, -4, -5, and -6 levels)
indicates some measure of agreement by the company.

The Administrator’s use of the benchmark classifications in conjunction with the federd
General Service pay relationships produced conformance results which bore a reasonable
relationship to the rates listed in the applicable wage determinations. This result iswhat the
conformance regulations require. See 29 C.F.R. 884.6(b)(2)(i); 4.6(b)(2)(iv)(A); 451(c).

& The Switchboard Operator-Receptionig positionwas not a listed classification in WD No. 92-
0418 (Rev. 1) or (Rev. 2).
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Although the methodology adopted by the Administrator may not be the simplest approach
available, it nonetheless produced a result that falls squarely within the requirements of the
conformance regulations: conformed wage rates reasonably related to the rates in the wage
determinations, and appropriately ranked by skill level.

Once more, we must emphasize that the conformance process is not a de novo wage
determination process. As the BSCA stated in an analogous conformance matter likewise
involving similar, but not exactly congruent job dassifications:

[t]he Petitioner had the opportunity and obligation to seek review of the wage
determination prior to the award of the contract. . . . Having not availed itself of the
opportunity to challenge the wage determination, Petitioner should not be heard to
complain that the conformance process did not provide a precise a comparison
between job classifications as it would desire.

Kord’'s Metro Services, Inc., BSCA Case No. 94-06, Aug. 24, 1994, slip op. at 5. With regard
to the comparison of classificationsin Kord's, the BSCA commented:

The Board finds there to be a reasonable relaionship between skills and duties
required of a stretcher van attendant and those of a“Housekeeping Aidell.” Given
the duties of each, it is reasonable to conclude that the level of education, training,
experience and skill required of these positions is very similar. The nature of the
actual work is not so dissimilar as to foreclose comparison.

Id.; emphasis added.

In another conformance proceeding, the BSCA opined that the operative goal where
equation of two classifications may not be attanable isto find and utilize benchmarks where it
ispossibleto view “the skills and duties of thetwo classifications as clearly being comparable.”
Rural/Metro Corporation, BSCA Case No. 92-27, Mar. 26, 1993, slip op. at 8-9; emphasisin
original. Thus, the conformance process does not require the exactitude that might be achieved
in ade novo determination of prevailing wage rates

Use of FGEs by the Administrator was al so reasonable under the facts and circumstances
of this case. It must be remembered that Biospherics' employees are performing thedelivery
of information services concerning the operation of the federal government. Moreover,
Biospherics itself suggested the FGE levels of GS-3, -4, -5 and -6 which the Administrator
selected as the appropriate pay levels for the conformed classifications. AR 1, Tab S. It was
therefore not unreasonable to rely upon FGE pay levels when establishing the conformed wage
rates. The fact that the Wage and Hour Division reconsidered the levels of FGEs to employ in
the conformance procedure here — significantly reducing the level of the ultimate conformed
rates—further demonstratesthe reasonabl eness of thismethodol ogy, whichinuredto Petitioner’s
benefit.

USDOL/OALJREPORTER PaGce 19



C. The geographic scope of the wage determinations

Inraisingitschallengeto thelevels of wages conformed by the Administrator, Biospherics
presents the Board with arelated question: whether the wage determinations to whichthe wage
rates for the IS classifications were conformed cover an improperly broad geographical area.
In addition to the specific county of performance for the information services contracts —
Allegany County, Maryland — the wage determinations in this case also were applicable to
several other counties in the generalized area®? In short, Petitioner argues that the wage
determinations encompass too broad a “locality” and therefore do not accurately reflect the
actual prevailing wages and fringe benefits in the Cumberland, Allegany County area, the place
of performance for the disputed contracts. We disagree.

First, weconcur with the Administrator’ scontention that Biospherics' argument concerning
the allegedly impermissible geographic scope of the wage determinations is, in effect, a
challenge to the substantive correctness of the wage determinations themselves. As such, the
challenge must fail as untimely. The SCA’s implementing regulations prohibit the
Administrator from reviewing wage determinati ons upon presentation of an untimely challenge.
The SCA regulations provide, in pertinent part, that:

In no event shall the Administrator review a wage determination or its applicability
after the opening of bids in the case of a competitively advertised procurement, or,
later than 10 days before commencement of a contract in the case of a negotiated
procurement, exercise of a contract option or extension. Thislimitation is necessary
in order to ensure competitive equality and an orderly procurement process.

29 C.F.R. 84.55(a)(1); emphasis added. Thus, the prohibition against untimely review of wage
determinations is a mandatory restriction under the regulation. As explained by the Deputy
Secretary of Labor with regard to the regulatory text quoted above:

The underscored portion [of the regulation] precludesreview of wage determinations
after the opening of bids in the case of a competitively advertised procurement, or
later than ten days before commencement of a contract in the case of a negotiated
procurement. Here, neither [the contractor] nor any other party filed a request for
review and reconsideration of the . . . wage determination at any time. Accordingly,
[the contractor] cannot challenge in this post-bid proceeding the Administrator's
conformancewage action . . . by attacking collaterally the. . . wage determination on
which it was based. Rather, since the contract has been awarded and extended, the
issues are whether the disputed classifications are conformable and properly
conformed, not whether the preexisting prevailing wage determination was correct or

22 The additional counties were Garrett and Washington Counties, Maryland; Franklin County,
Pennsylvania; and Clarke, Cul pepper, Frederick, Greene, M adi son, Page, Rappahannock, Rockingham,
Shenandoah, and Warren Counties, Virginia.
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whether the conformed positions, standing alone, without reference to the wage
determinationfrom which they flow, should reflect the true prevailing wage for those
new positions. Conformed wages are not new prevailing wage determinations; they
must be derived from a preexisting wage determination, not a new and separate
prevailing wage determination for the previously unlisted classifications.

CACI, Inc., supra, slipop. at 18-19. Seealso United Food and Commer cial Workers Local No.
1105, BSCA Case No. 94-08, Oct. 28, 1994; Rural/Metro Corporation, supra. The wage
determinations relied upon by the Administrator covered a multi-county locality; we are
precluded from revisiting the appropriateness of this determination after the award of acontract.

Second, even if we were to accept Biospherics' challenge to the geographic scope of the
wage determinationsas timely, wewould neverthel ess conclude on the merits that the scope of
thewage determinations’ coverageisnot impermissibly large. Theregulations governing SCA
prevailing wage determinations explicitly grant the Administrator wide latitude in establishing
appropriatelocalities:

Under section 2(a) of the Act, the Secretary or his authorized representativeis given
the authority to determine the minimum monetary wages and fringe benefits
prevailing for various classes of service employees “in thelocality”. Although the
termlocality hasreferenceto ageographic area, it hasan elastic and variable meaning
and contempl ates consideration of the existing wage structureswhichare pertinent to
the employment of particular classes of service employees on the varied kinds of
service contracts. Because wage structures are extremely varied, there can be no
precise single formula which would define the geographic limits of a “ locality” that
would berelevant or appropriate for the determination of prevailing wage rates and
prevailing fringe benefitsin all situations under the Act. The locality within which
awage or fringe benefit determinationisapplicableis, therefore, defined in each such
determination upon the basis of all the facts and circumstances pertaining to that
determination. Locality isordinarily limited geographically to aparticular county or
cluster of counties comprising a metropolitan area For example, a survey by the
Bureau of Labor Statistics of the Baltimore, Maryland Standard Metropolitan
Statistical Areaincludesthe counties of Baltimore, Harford, Howard, Anne Arundel,
and the City of Baltimore. A wage determination based on such information would
define locality as the same geographic areaincluded within the scope of the survey.
Locality may also be defined as, for example, a city, a State, or, under rare
circumstances, a region, depending on the actual place or places of contract
performance, the geographical scope of the data on which the determination was
based, the nature of the services being contracted for, and the procurement method
used. . ..

29 C.F.R. 84.53(a) (“Locdity basis of wage and fringe benefit determinations.”); emphasis
added. Astheregulation makesclear, theterm “locality” must perforce have an elastic meaning
in order to provide the Administrator with the flexibility to determine prevailing rates under a
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wide variety of circumstances. In affirming the Administrator’s use of an expanded locality
(rather than the Village of Lake Placid, New Y ork) in another SCA case, the Deputy Secretary
of Labor stated:

there is nothing in the regulations which precluded the Administrator from going
beyond the small Village (population approximately 2,500) to encompass the more
standard and routine New Y ork Metropolitan Statistical Area of whichthe Villageis
apart. The regulations do not reference any areaas limited in size asavillage.

Federal Savings and Loan Insurance Corporation and Accounting Associates, Case No. 87-
SCA-WD-4, Dep. Sec., Sep. 28, 1990, slip op. at 7; footnote omitted. Thus, evenif Petitioner’s
challengeto the geographic scope of the wage determinations had been timely, the Board would
not second-guess the Administrator’s use of a geographic area which may exceed what may
considered a “traditional” locality of asingle countyZ in the absence of a showing that serious
error may have been committed.

D. Applicability of conformance ruling to Contract No. 2893

In Petitioner s Brief In Support Of [First] Petition for Review (Pet’'r Brf. 1), Biospherics
contends that its first Petition for Review addresses only the Administrator’s conformance
determination with regpect to its second contract with GSA, Contract No. 2465. Biospherics
arguesthat the Administrator “ unil aterally issued conformancerateswith respect to ContractNo.
2893." Pet'r Brf. I, at p. 2, n.2. Petitioner statesthat it “had sought review only with respect to
Contract 2465, and included 2893 only to protect and preserve its rights and not because it
conceded that Contract 2893 was at issue.” 1d. at n.3.

The Board rejects the argument that the Administrator’ s conformance ruling should not be
applicable to Biospherics' first contract with GSA, Contract No. 2893. In the first place, the
SCA regulations affirmativdy require that a contracting officer “shall” require classifications
of service employees not listed in a wage determination to be conformed to the listed
classificaions. 29 C.F.R. 84.6(b)(2)(i)). The fact that GSA neither included a wage
determination nor sought a conformance ruling for Contract No. 2893 does not detract from the
mandatory requirements that covered SCA contracts contain wage determinations, and that
unlisted classifications be conformed.

< Compare the Davis-Bacon Act, asamended, 40 U.S.C. 8276aet seq. (1994), which requiresthe
payment of prevailing wagesand fringe benefitsto the variousclassifications of laborersand mechanics
employed in the construction of federal or federally-assisted construction projects. The Davis-Bacon
Act specifiesthat construction wage determinations are to be based onthe wagesprevailing “in the city,
town, village, or other civil subdivision of the State in which the work isto be performed, or in the
District of Columbiaif thework isto be performed there...." 40 U.S.C. 8276a. In contrast, the later-
enacted SCA includes no limitations on the Administrator’s discretion to determine the appropriate
geographical areato use asthe “locality” for service contract wage determinations.
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In this case, we recognize tha Biospherics' performance under the first procurement
contract had concluded substantially before the Wage and Hour Division investigation of
Biospherics had even commenced. However, this unfortunate fact does not preclude the
Administrator’s action in applying the conformance action to both of Biospherics' contracts.
The SCA regulations specifically empower the Administrator “[u]pon discovery of failure to
comply [with the conformance requirements]” to “make a final determination of conformed
classification, wage rate, and/or fringe benefits which shall be retroactiveto the date such class
of employees commenced contract work.” 29 C.F.R. 84.6(b)(4)(vi). There is simply no
regulatory restriction which forecloses the Administrator's final ruling with respect to
conformed rates under Contract No. 2893 in this case, and we reject the contention tha the
Administrator’s issuance of conformed wage rates for the first procurement contract is not
properly before us.

E. Challenge to fringe benefit level under WD No. 94-2250 (Rev. 2)

For the option year commencing October 1, 1996, under Contract No. 2465, the Wage and
Hour Division erroneously issued WD No. 94-2250 (Rev. 2) (dated April 18, 1996) for
applicationto thecontractin responseto GSA’sNotice of Intention To Make A Service Contract
And Response To Notice. AR Il, Tab H. Application of this wage determination was
subsequently rescinded by the Wage and Hour Division (in June 1997), which thenissued WD
No. 94-2249 (Rev. 3) for the October 1, 1996 contract period. Counsel for the Administrator
advises that WD No. 94-2250 (Rev. 2) was “the wrong wage determination” and — although
GSA incorporated it into the contract for the option year commencing October 1, 1996 — the
Wage and Hour Division “corrected the mistake on June 26, 1997, and a modification to the
contract wasissued on July 3, 1997, incorporating the correctwage determination 94-2249 (Rev.
3).” Adm. Stmt. I, at p. 10, n.4. The fringe benefits required under WD No. 94-2249 (Rev. 3)
are substantially lower ($.90 per hour) than those under WD No. 94-2250 (Rev. 2) ($2.56 per
hour). Compare AR Tab Jand K.

InitsApril, 1997 Petition for Review, Biospherics challenged the correctness of the $2.56
per hour fringe benefit payment required under WD No. 94-2250 (Rev. 2). Giventhat Wageand
Hour later withdrew WD No. 94-2250 (Rev. 2), this portion of Biospherics' Petition for Review
is apparently no longer at issue. In any event, this question never has been before the
Administrator for final determination. The Administrator noted in his statement that “[the]
conformanceruling doesnot addressany fringe benefit ratesunder Wage Determination No. 94-
2250. Hence, Wage and Hour has not issued any final deter mination wi th regard to thi sissue.”
Adm. Stmt. I, p. 17, n.9.

The Administrator iscorrect. The February 14, 1997 ruling establishing classificaionsand
rates conformed to WD Nos. 92-0418 (Rev. 1) and (Rev. 2) and 94-2249 (Rev. 2) demonstrates
that there has been no final determination concerning fringe benefitsunder WD 94-2250 (Rev.
2). Nor areany wage or fringe benefit rates reviewed in the Administrator’ sfinal ruling of June
22, 1998.
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By regulation, the Board’s jurisdiction under the Act extends only to review of “final
decisionsof the Administrator of the Wage and Hour Division or authorized representative, and
from decisions of Administrative Law Judges[.]” 29 C.F.R. 88.1(b). It is only after the
Administrator hasreviewed materials submitted by interested parties and issuedafinal decision
that a decision may be appealed to this Board. 29 C.F.R. 84.56(b). Where review of an issue
has not been sought and obtained from the Administrator, the Board has no jurisdiction to
consider the matter. Therefore, the Board is without jurisdiction to decide this question.2

[I. Second Petition for Review

OnJune 22, 1998, the Administrator issued a second final determination setting forth with
specificity the wage determinations which applied under the various periods of performance of
Contract Nos. 2893 and 2465. AR Il, Tab E. In addition to ruling on the question of which
wage determination applied during certain periods of Biospherics' contracts, the Administrator
further noted that under Section 10 of the SCA

all covered contractswith more than five service employees are required to contain
an applicable wage determination. Section 4.5(c)(1) of [the] Regulations . . .
specifiesthat “with respect to any contract for which section 10 of the Act requires
an applicable wage determination, the Administrator may request retroactive
applicationof suchwagedetermination.” Therefore, the wageratesconformedto WD
94-2249 (Rev. 2) would be applicable to the 7/1/94 contract commencement date
since the relevant wage rates contained in WD 94-2249 and WD 94-2249 (Rev. 2)
were the same. In addition, to the extent any of the. . . contracts were not modified
to include the specified wage determinations, these wage determinations are
retroactively applied pursuant to the authority cited above.

Id. at p. 2.

Performance under Contract No. 2465 was commenced by Biosphericson July 1, 1994; the
original term of thisperformance period ran through September 30,1994. For thisinitial period,
WD 94-2249 was not received and incorporated by GSA until August 8, 1994. Biospherics
argues that the wage determination only applied prospectively from August 8. Furthermore,
Biospherics contends that applicable wage determinations were either not received or not
received in atimely manner for the October 1, 1995 and October 1, 1996 contract years and that
those contract years were therefore not subject to SCA wage determinations, but instead were
subject only to the wage requirements of the Fair L abor Standards Act of 1938, asamended (29

2 With further respect to WD No. 94-2250 (Rev. 2), the Adminidrator raisesthe argument that
“any challengeto this particular wage determination is untimely.” Adm. Stmt. I, p.17, n.9. Givenour
conclusion that the Board is without jurisdiction to review this question since there is no reviewable
ruling by the Administrator, we do not decide whether any challenge to the $2.56 fringe benefit rate
would be untimely.
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U.S.C. 8201 et seq.), providing for payment of the general federal minimum wage. We reject
these contentions and conclude that the requirements of the SCA gpplied to every period of
performance under Contract No. 2465 and the proper wage determinations for application were
those enumerated in the Administrator’ s June 22, 1998 ruling.

As we noted previously, every federal service contract which requires more than five
service employees is required to have an applicable wage determination. Moreover, the
Department’ s regulations implementing the SCA providethe Administrator latitude to require
retroactive application of a wage determination where one has been omitted. 29 C.F.R.
84.5(c)(1).

The only issue for resolution concerning the appropriate wage determinations under
Contract No. 2465 is whether the Administrator properly required retroactive application of
wage determinations for those periods when no wage determination had yet been received and
incorporated into the contract periods. The Administrator’s authority to require retroactive
application of wage determinationsin hisor her discretionis clearly established in both section
10 of the SCA (41 U.S.C. 8359) and the implementing regulations at 29 C.F.R. 884.3 and
4.5(c)(2).

Moreover, precedent decided both by the Secretary of Labor and the BSCA has affirmed
the Administrator’s retroactive gpplication of wage determinations. In National Center for
Toxicological Research, Food and Drug Administration, Department of Health and Human
Services, Case No. 90-SCA-WD-3, Sec. Dec., Oct. 30, 1991 (NCTR), the Secretary of Labor
upheldthe Administrator’ sretroactive application of SCA fringebenefits. The Secretary refused
to allow the petitioner in that case to avoid retroactive application because:

[d]epriving the workers on this NCTR services contract of the prevailing fringe
benefitsfor the additional months. . . would be contrary to the purposesof the [SCA]
and in derogation of the specific mandate of Section 10 of the Act ..... The record
supports the Administrator’s action in requiring that higher [health and welfare]
payments be paid retroactively. . . .

NCTR, supra, slip op. at 6-7.

Pointing to the language in NCTR which implies that “the record” is an important
consideration in whether the Administrator may retroactively apply wage determinations,
Biospherics argues without elaboration that the record in this case does not support retroactive
application. We do not agree that Biospherics' contention tha retroactive applicaion is a
guestion of fact to be determined on the record; retroactivity of wage determination application
isaquestion of law. The pertinent regulation, 29 C.F.R. 84.5(c)(2), merely providesthat for any
contract not containing a wage determination but otherwise required to have one pursuant to
Section 10 of the Act, “the Administrator may require retroactive goplication of such wage
determination . . . .” Thisissue is solely within the discretion of the Administrator, whose
decision is not bound by any evidentiary requirement.
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Even if there were a requirement that the administrative record must support retroactive
application, we would conclude that the record here supports retroactive application of wage
determinations for all of Biospherics’ contracts, extensions and option years as determined by
the Administrator. As noted by counsel for the Administrator, wage determinations “were
continually provided” during Biospherics' performance under all periods of Contract No. 2893
and “the language in the modification dated August 8, 1994, make[s] it clear that the wage
determination applies to all work performed under the contract.” Adm. Stmt. 11, pp. 17-18.
Biospherics has indicated nothing in either its pleadings or the contracts referencing any
understanding of the partiesthat wage determinationswould be applied only prospectively. The
record therefore supports retroactive application of WD 94-2249 to the period of Contract No.
2465 between July 1, 1994, and August 8, 1994, the date on which the wage determination was
actually incorporated in the contract.

Further, even though weview the issue of retroactivity as a question of law, we note that
the record in this case also lends support to the Administrator’s retroactive application of
applicable wage determinations to the contract extension periods commencing on October 1,
1995, and October 1, 1996, regardless of delay in their receipt or their actual incorporation into
thecontract. The contract modificationsfor these extension periodsspecifically state tha wage
determinationswould beincorporated into the procurement contracts by GSA uponreceipt. AR
II, Tab B. Thus, Biospherics had actual notice tha wage determinations would be applied
retroactively. Therefore, there is no merit to Biospherics contention that no wage
determinations should be applied and that its empl oyees are only due thefederal minimum wage
under the FL SA for these periods of contract performance.

The SCA was enacted to protect “rightful wages of the service workers.” James Bishop
d/b/a Safeway Moving and Storage, BSCA CaseNo. 92-12, Nov. 30, 1992, dlip op. at 11. Given
the discretionary authority of the Administrator to require retroactive application of wage
determinations, such action is appropriate here where to do otherwise would be to undermine
the protections of the SCA and the requirement of Section 10 of the Act that all covered
contracts must contain an applicable wage determination.

[Il. Miscellaneousissues

Biospherics raises additional miscellaneous arguments against the Administrator’s final
rulingsin this dispute. We addressthese issues below.

A. The correct level of prevailing wages in Cumberland, Allegany County,
Maryland

Biosphericsclaimsthat thewage determinations utilized by the Administrator do not reflect
the prevailing wages in Allegany County, Maryland (the site of contract performance). To the
extent that Biosphericshas presented certain “ studies’ purporting to show alower “prevailing”
wage in Allegany County, Maryland, than those referenced in the wage determinaions, we
conclude that claim is barred by untimeliness. The proper time to raise a challenge to the
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substantive correctness of a wage determination is prior to the opening of bids (in the case of
competitively advertised procurements) or 10 or more days prior to commencement of acontract
in the case of anegotiated procurement, exercise of a contract option period, or extension. 29
C.F.R. 84.55(a); Summitt I nvestigative Service, Inc., ARB CaseNo. 96-111, Nov. 15, 1996, slip
op. at p. 9 (“The conformance procedureis not intended to be asubstitute for timely chdlenging
awage determination.”); Rural/Metro Corporation, supra, slip op. at pp. 5-6. The fact that no
particular wage determination had been received and actually incorporated by the contracting
agency is, in our view, unavailing. The contract documents clearly specified that wage
determinationswould be incorporated and made applicable upon receipt. Biosphericschoseto
enter the contracts even though no particular wage determinations had been specified for some
of the periods of performance. This was arisk that Biospherics accepted, and the company
should have investigated the possible application of SCA wage determinations. Having failed
to investigate the question of which wage determinations would be applicable to its contracts,
Biospherics cannot now be heard belatedly to complain that the wages and fringe benefits are
too high.

B. Contract priceadjustment

Wedo not address Biospherics' claim that the SCA “requiresthe Government to reimburse
a contractor for increased wages based on increases in applicable rates. . . .” Pet. For Rev. 11,
at p.2. Petitioner has cited no provision of the SCA to support this contention and, indeed, the
Act and theregulations are silent in thisregard. Simply put, neither the Administrator nor this
Board hasany authority to addressthisargument raised by Petitioner. If Biosphericshasaclaim
to reimbursement from GSA for increased |abor costs, the SCA isnot the vehicle and thisBoard
is not the forum for making such aclam. E & M Sales, Inc., WAB Case No. 91-17, Apr. 28,
1992, slip op. at p. 3; seealso Harbert International, Inc., Case No. 91-SCA-OM-5, Sec’'y, May
5, 1992, dlip op. at 4.

C. Associate Solicitor’s lettear of October 15, 1997

The Associate Solicitor of Labor issued a letter on October 15, 1997, replying to
Biospheric’s counsel’s letter of September 29, 1997. AR |, Tabs A, B. The Associate
Solicitor’s letter responds to an inquiry from Biospherics as to the applicability of wage
determinations to the various periods of performance under Biospherics' contracts.

Initssecond Petition, Biospherics assertsthat the Associate Solicitor “indicated that, a& the
very least, the wages and benefits for performance periods before wage determinations were
issued and received by petitioner should not be included as additional wages andfringe benefits
due.” Pet. For Rev. Il, p. 3. Weregject Biospherics' interpretation of the Associate Solicitor of
Labor’ s= | etter of October 15, 1997. Thereisnosupport in that letter for Petitioner’ s claim that

& The Associate Solicitor is counsel for the Administrator. Although that official representsthe
(continued...)
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the Associate Solicitor indicated that “the wages and benefits for performance periods before
wage determinationswereissued and received by petitioner should not beincluded as additional
wages and fringe benefitsdue. .. .” Id. at p. 3. The Associate Solicitor — whoiscounsd for the
Administrator and not the offidal charged with issuing final determinations under the SCA —
?actually stated that an appropriate wage determination must be applied to all such contract
periods and cover all contract work performed.” AR, Tab A, p. 1; emphasis added. Wefind
no support in the Associate Solicitor’s letter for Biospherics' excul paory interpretation.

D. Retroactive application of SCA wage rates to closed contracts

Finally, we reject Biospherics' contention that the Administrator is without authority to
requireretroactiveapplication of wage determinationsin situationsin which SCA contractsmay
beclosed. Petr.’sReply to Adm. Stmt. |1, p.5. Thereisno languagein either Section 10 of the
Act or the implementing regulations limiting the Administrator s authority inthisregard. Of
course, it may be impossibleto request withholding of contract fundswhere a contract is closed
and no contract funds have been sequestered for payment of wages. See 29 C.F.R. 84.6(h)(i).
However, thisdoesnot limit the Administrator’ sauthority to demand payment from acontractor
whose payment practices have been in violation of the wage and fringe benefit payment
provisions of the Act. Nor isthe Administrator foreclosed from pursuing collection or other
sanctions® in the appropriate forum.

#/(,..continued)
Wage and Hour Divisioninlitigation,itisthe Administrator, and not the AssociateSolicitor whoissues
final determinations under the SCA.

el We note that Section 5 of the SCA provides that the sanction of debarment from federal
contracting for aperiod of three years may beimposed for any violation of the Act including, of course,
failure to pay required wages and fringe benefits.
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CONCLUSION
For the foregoing reasons, the Petitionsfor Review consolidated in this matter are denied
and the Administrator’ sruling letters of February 14, 1997 (asmodified by the Wage and Hour
Division’s letters of August 4, 1997, and May 22, 1998) and June 22,1998, are affirmed.
SO ORDERED.

PAUL GREENBERG
Chair

E. COOPER BROWN
Member

CYNTHIAL.ATTWOOD
Member
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