U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, N.W.
Washington, D.C. 20210

In the Matter of:

UNITED GOVERNMENT SECURITY ARB Case No. 00-030
OFFICERS OF AMERICA, LOCAL 80 (formerly ARB Case No. 00-007)
In re: Application of Wage Deter mination DATE: August 31, 2000

No. 94-2103, Rev. 17, 7/9/98, to work performed
by Court Security Officersin the Washington,
D.C., Metropolitan Area.

BEFORE: THE ADMINISTRATIVE REVIEW BOARD?Y

Appearances.

For the Complainant:
Bruce C. Cohen, Esg., Clayton, Missouri

For the Respondent:
Ford F. Newman, Esg., Douglas J. Davidson, Esqg., Steven J. Mandel, Esg.
U.S. Department of Labor, Washington, D.C.

FINAL DECISION AND ORDER

This case is before the Administrative Review Board on a petition for review filed by the
United Government Security Officersof America(Union). TheUnion (through its affiliated L ocal
80) represents court security officerswho work on aservice contract with the U.S. Marshals Service
in the Washington, D.C., area. The employer that holds the contract with the Marshals Serviceis
AKAL Security (AKAL). The contract is subject to the Service Contract Act, as amended, 41
U.S.C. 8351 et seq. (1994) (SCA or Act).

The dispute presented in this case involves the correct prevailing wage rate for the court
security officers on AKAL’s contract for the FY 99 contract option year, which began October 1,
1998. In afinal decision letter issued by the Administrator’ s designee on November 30, 1999, the
Administrator determined that the correct SCA prevailing wage rate for the court security officers
was $16.65/hr., based on wage rates found in a coll ective bargai ning agreement between the Union
and AKAL. TheUnion aguesthat ahigher wagerate of $17.57/hr., asfound in the Administrator’s

Y This appeal has been assigned to a panel of two Board members, as authorized by Secretary’s
Order 2-96. 61 Fed. Reg. 19,978 85 (May 3, 1996).
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“areawage determingion” for the Washington, D.C., area, should have been applied to the FY99
procurement contract pursuant to 29 C.F.R. 84.165(c) (1999). We havejurisdiction pursuant to 29
C.F.R. §8.1 (1999).

For the reasons discussed below, we affirm the Administrator’s decision and deny the
petition for review.

BACKGROUND

AKAL entered into a contract with the U.S. Marshals Service to provide court security
servicesin the Washington, D.C., areabeginning October 1, 1997. Sometime during AKAL’ sfirst
year onthecontract, it enteredinto acollective bargaining agreement with Local 80. The negotiated
wage rate for court security officers under the collective bargaining agreement was $16.65/hr.
Administrative Record (AR) Tab CZ

Sometime prior to October 1, 1998, it appears that the Marshals Service requested that the
Wage and Hour Division issue awage determination establishing SCA minimum wageratesfor the
FY 99 procurement year. Apparently believing that no collective bargaining agreement existed
between Local 80 and AKAL, the Division initially issued an area wage determination for the
procurement, Wage Determination (WD) 94-2103 (Rev. 17) (7/9/98). The wage rate for court
security officersin this wage determination was $17.57/hr. This wage rate was paid to AKAL’s
workersfor the first pay period during the FY 99 procurement year. AR TabsC, E.

At some point roughly coincident with the beginning of the FY 99 option year, the Division's
staff realized that therewasacoll ective bargaining agreement between Local 80and AKAL, and that
the Division had erred inissuing WD 94-2103 (Rev. 17) asthe wage determination applicableto the
procurement. Apparently the Division contacted AKAL and advised them that the $17.57/hr. wage
ratewasincorrect, and that the correct SCA wagerate for the procurement was the rate foundin the

4 The facts in this case do not appear to be in dispute, and we therefore rely liberally on the
representationsfound inthe Union’ s correspondence with the Wage and Hour Division’ sstaff. Wenote
with concern, however, that the Administrative Record in this case is missing key materials that
apparently were considered by the Administrator whenissuing the wage determinations, suchasthe SF
(Standard Form)-98, “ Notice of Intention to Make a Service Contract,” that presumably was submitted
to the Division by the M arshals Service. See 29 C.F.R. 84.4. Moreover, although it is clear that the
Wage and Hour Division was aware of the collectiv ely-bargained wagerate, thereisnothing in the case
record indicating when the labor agreement was negotiated, or when or how it came to the attention of
the Division’s staff. Similarly, the wage determination based on the collective bargaining agreement
that ultimately was issued by the Division is missing from the record.

Because the undisputed key factsin this case can be gleaned from the sparse material s provided
by the Administrator, in thisinstance we are abl e to decide this case without ordering the Administrator
to supplement therecord. We note, however, that it isdifficult forthe Board to performitsreview when
the record forwarded by the Administrator is deficient.
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collective bargaining agreement, $16.65/hr. AKAL immediately lowered the wages paid the court
security officersto the $16.65/hr. rate. AR Tab C.

In September, 1999 — almost a year later — the Union wroteto Timothy Helm of the Labor
Department’ s Office of Enforcament Policy, Govemment Contracts Team, complaining about the
change in wage determinations and the reduction in wage rates. Citing the regulation at 29 C.F.R.
84.165(c),# the Union argued that the $17.57/hr. rate in the area wage determination (WD 94-2103
(Rev. 17)) should be applied to the AKAL procurement contract because “if a new Wage Deter-
mination isissued by the Department of Labor that isgreater than the CBA, the higher rate must be
incorporated . . . . When the CBA was put back in place the current wage of $17.57 should have
[superseded] the CBA.” AR Tab C.

Helm responded to the Union’s letter, reaffirming the application of the collectively-
bargained $16.65hr. wage rate tothe AKAL contrad:

Pursuant to 29 CFR 4.165(c) “if an applicable wage determination
contains a wage or fringe benefit provision for a class of service
employees which is higher than that specified in an existing union
agreement, the determination’s provision must be observed for any
work performed on acontract subject to that determination”. . .. The
“applicable wage determination” in this section refers to the wage
determination properly incorporated in a contract. Based on the
information provided with your letter, it appears that the wage
determination applicable to AKAL was issued in accordance with
section 4(c) of the SCA to reflect the wage rates and fringe benefits
set forthin AKAL’ scollective bargaining agreement (CBA) withthe
United Government Security Officersof America. Thus, the section
4(c) wage determination would be the “applicable wage deter-
mination” in thisinstance.

¥ This regulation provides:

(c) The prevailing rate established by a wage determination under the
Actisaminimum rate. A contractor isnotprecluded from payingwage
rates in excess of those determined to be prevailing in the particular
locality. Nor does the Act affect or require the changing of any
provisions of union contracts specifying higher monetary wages or
fringe benefits than those contained in an applicable determination.
However, if an applicable wage determination containsawage or fringe
benefit provision for a class of service employees which is higher than
that specified in an existing union agreement, the determination’s
provision must be observed for any work performed on a contract
subject to that determination.

29 C.F.R. §4.165(c).
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AR Tab B (emphasisin original).

The Union appealed the Helm letter ina petition for review dated Octobe 24, 1999. This
appeal, which was docketed as ARB Case No. 00-007, was dismissed as premature in response to
a motion filed by the Administrator, who noted that the Helm letter did not represent a “fina
decision[ ] of the Administrator.” See29 C.F.R. §8.1(a).

The Administrator’ s designee subsequertly issued a“final decision” letter on November 30,
1999, repesting ver batimthe explanation offered inthe earlier Helm letter and commenting that he
had “nothing further to add on this matter.” This second appeal followed.

DISCUSSION

The Administrative Review Board' s consideration of the Administrator’ s decisions under
the Service Contract Act isin the nature of an appellate proceeding. 29 C.F.R. 88.1(d). Wereview
the Administrator’ srulingsto determinewhether they are consistent with the statuteand regul ations,
and are a reasonable exercise of the discretion delegated to the Administrator. Dep’t of the Army,
ARB Case Nos. 98-120 through 98-122 (Dec. 22, 1999), dlip op. at 16 (citing ITT Federal Services
Corp. (1), ARB Case No. 95-042A (July 25, 1996) and Service Employees Int’| Union (1), BSCA
Case No. 92-01 (Aug. 28, 1992).

The issue presented in this case is whether the Administraor has correctly interpreted the
regulation at 29 C.F.R. 84.165(c) as it applies to the wage rates issued for the FY 99 procurement
contract between the Marshals Service and AKAL Security.

Asoriginally enacted in 1965, the Service Contract Act required only that the Secretary of
Labor (or hisauthorized representative, i.e., the Administrator) establish minimum SCA wage and
fringebenefit ratesconsistent with locally-prevailingrates. Pub. L. 89-286, 82, 79 Stat. 1034 (1965).
However, thisrequirement wasmodified significantly in 1972, with Congress adding a second and
different wage determination mechanism for situationsinwhich serviceworkerswere unionized and
employed under the terms of collective bargaining agreements. Pub. L. 92-473, 81, 86 Stat. 789
(2972).

Under the amended Service Contract Act, the Secretary is charged with establishing the
minimum wage and fringe benefit rates to be paid “the various classes of service employees’ who
work on federal service procurements. 41 U.S.C. 8351 (a)(1), (2). The amended statute provides
two different mechanisms for setting SCA wage and fringe benefit rates. At worksites “where a
collective-bargaining agreement covers any such service employees,” the SCA rates for the
succeeding contract period are determined “in accordance with the rates . . . provided in such
[collective bargaining] agreement.” Atworksiteswherethereisno collective bargaining agreement
covering the service workers, the SCA rates reflect the “ prevailing rates for such employeesinthe
locality.” 1d.; see also 41 U.S.C. 8353(c). The “prevailing in the locality” wage determinations
commonly areknown as* areawagedeterminations.” Proceduresfor issuing thetwo different types
of wage determinations are found at 29 C.F.R. §84.51-4.53.
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As noted above, during the FY 98 contract period AKAL and the Union had negotiated a
collective bargaining agreement covering the security officers on the Marshals Service contract. It
thereforeisclear, under both the statute and the regul ations, that the correct wage determination rate
for the FY 99 contract period wasthe collectivel y-bargai ned wagerate of $16.65/hr. Inthisparticul ar
instance, the collectively-bargained wage rate waslower than the Administrator’'s $17.57/hr. area
wage determindion rate for court security officers.

The Union argues that the area wage determination (WD 94-2103 (Rev. 17)) is an
“applicable” wage determination withinthelanguage of 29 C.FR. 84.165(c) (“if an applicablewage
determination contains awage or fringe benefit provision for aclass of service employeeswhichis
higher than that specified in an existing unionagreement, the [wage] determinaion’ sprovision must
beobserved”), andthat thelower hourly ratein the coll ective bargai ning agreement therefore cannot
be applied to the Marshals Service contract. The Administrator rejects this argument in his final
decision letter. We affirm the Administrator’ s decision, becausethe Administrator’ sinterpretation
of 29 C.F.R. 84.165(c) is consistent with the plain language of the regulation.

Section 4.165 provides gereral guidelines for complying with the wage and fringe benefit
requirementsof the Act and itsimplementing regul ations. Thethrust of Subsection 4.165(c) ismade
clear from its opening sentences:

Theprevailing rateestablished by awage determination under the Act
isaminimum rate. A contractor is not precluded from paying wage
rates in excess of those determined to be prevailing in the particul ar
locality.

29 C.F.R. 84.165(c). Thislanguage essantially restatesthe overall purposeof the Act —to establish
minimum wage rates for employees on federal service procurements, and not to establish afixed or
mandatory wage rate.

The balance of the subsection addressesthe interplay between the Labor Department’s SCA
wage determination rates and collective bargaining agreements that may have different wage or
fringe benefit requirements (either higher or lower):

Nor does the Act affect or require the changing of any provisions of
union contracts specifying higher monetary wages or fringe benefits
than those contained in an applicable determination. However, if an
applicable wage determination contains a wage or fringe benefit
provision for a class of service employees which is higher than that
specified in an existing union agreement, the determination’s
provision must be observed for any work performed on a contract
subject to that determination.

Id. Thislanguage merely reinforcesthe message of the opening sentences, i.e., that (1) if acollective

bargai ning agreement hashigher wage rates than the applicable SCA wage determination, the Act
does not require a reduction of those higher rates, and (2) that a collective bargaining agreement
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containing lower rates does not trump the minimum wage and fringe benefit requirementsof aduly-
issued SCA wage determination.

The Union’ sassertion that the areawage determination’ s $17.57/hr. wage rate must bepaid
to the employees on AKAL’s FY 99 contract with the Marshals Service contract assumes that the
Washington, D.C., areawagedeterminaionis* applicabl€’ to the procurement, apparently under the
theory that the areawage determination hassomegeneral applicability toall federal service contracts
inthelocality. However, in order to reach thisresult we would need to ignore entirely thelanguage
of both the statute and the SCA regulations. The Service Contract Act directsthe Secretary to issue
“the minimum monetary wages [and fringe benefits] to be paid the various classes of service
employees’ who will work on a service procurement. 41 U.S.C. 8351(a)(1). Ordinarily, for any
particular class of service employeeson agiven contract there is a single minimum wage rate, not
multipleminima. Although the amended statute has two different mechanismsfor determining the
minimum monetary wages, it is clear that these mechanisms are provided as mutually exdusive
aternatives. either the “prevailing in the locality” wage rate applies to a procurement, or the
collectively-bargained wage rate applies, depending on the facts applicabl e to the procurement. 1d.;
seealso 29 C.F.R. 884.3,4.4,4.50. Inthecasebeforeus, it isundisputed that acollective bargaining
agreement existed between the Union and AKAL during the FY 98 contract period; thus, we concur
with the Administrator’s finding that the only wage determination “applicable’” to AKAL’s FY 99
follow-on contract would be awage determination based on the collectively-bargained wage rates.

This view of the 29 C.F.R. 84.165(c) regulation (i.e., that there is only one wage
determination rate “applicable” to a procurement contract for any given job classification) is
supported by its legidlative history. The regulation was first promulgated in 1967, in aform only
slightly different from that which exists today. See 32 Fed. Reg. 10132, 10143 (July 8, 1967).
Because the 1967 regulation pre-dates the 1972 amendments that added the special wage
determination mechanism applicable to unionized work sites, it was devel oped at atime when only
one type of wage deteemination was being issued by the Administrator: the “prevailing in the
locality” wage determinations. Becausetherewasonly onetype of wagedeterminationin existence,
the last sentence of the 1967 regulation warned generally of situations in which collectively-
bargained rates might be lower than the rates found in “a [wage] determination” issued by the
Administrator, using this language:

However, if a[wage] determination for aclass of service employees
contains awage or fringe benefit provisionwhich ishigher than that
specified in an existing union agreement, the determinations's
provision will prevail for any work performed on a contract subject
to the determination.

Id.; 29 C.F.R. 84.165(c) (1968) (emphasis added).
When the text of the 84.165 regulation was updated in 1981, several years after the
successorshipprovisions had been added to the Act, the 1967 reference to “a[wage] determination”

was modified in amanner that specifically addresses the problem raised in this case: that multiple
wage rates for a given job classification would be issued by the Wage and Hour Division within a
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locality on different procurement contracts, depending upon whether the* prevailing inthelocality”
approach or the collectively-bargained approach was used. The 1981 modifications produced the
regulation in its curent form:

However, if an applicable wage determination contains a wage or
fringe benefit provision for a class of savice employees which is
higher than that specified in an existing union agreement, the
determination’ s provision must be observed for any work performed
on a contract subject to that determination.

46 Fed. Reg. 4320, 4334, 4363 (Jan. 16, 1981); 29 C.F.R. 84.165(c) (1999) (emphasisadded). Thus
thekey question under themodified 84.165 isnot whether a wage determination existsthat haswage
rates higher than are found in a collectively bargaining agreement, but specificaly whether the
applicable wage determination has higher wage rates.

In light the plain language of the regulation and its legisative history, the Administrator’s
interpretation of the regulation is clearly correct: the only wage determination “applicable” to the
Marshal s Service procurement wasthe wage determination based on the coll ectivel y-bargained rate
of $16.65/hr. Accordingly, the Administrator’s decision isAFFIRMED and the Union’s petition
for review isDENIED.

SO ORDERED.

PAUL GREENBERG
Chair

CYNTHIA L. ATTWOOD
Member
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