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DECISION AND ORDER OF REMAND

Thiscasearisesunder the Job Training Partnership Act of 1982, asamended, (hereinafter
referred to as JTPA or the Act), 29 U.S.C. 881501 et seg. (1994), and involves action by the
United States Department of Labor Grant Officer (the Grant Officer) to establish the
misexpenditure of JTPA grant funds by the Commonwealth of Massachusetts (M assachusetts
or the recipient) and its subrecipient, the City of Lynn (Lynn), and to recover such funds? The
Decision and Order (D& O) of the Administrative Law Judge (ALJ) was issued on October 29,
2001.

v Pursuant to Section 164(e) of the JTPA, the recipient State may be held fully accountable for
funds*“misspent” by asubrecipient, i.e., spent to cover costsfor which JTPA funding requirementshave
not been met. 29 U.S.C. 81574(e) (1994).
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The $9,107,986 in grant funds that are at issue in this case were disbursed pursuant to
Titles!l and 111 of the JTPA, during the years 1994 - 1996.¢ D&O at 1-3. The ALJupheld the
Grant Officer’ sfinding that $4,064,203 must be disallowed as misexpenditures under the Act,
but reversed the Grant Officer’ sconclusion regarding disallowance of theremaining $5,043,783.
D&O at 16-19. The ALJfurther found that Massachusetts had failed to establish eligibility for
waiver of liability for the disallowed costs pursuant to Section 164(e)(2) of the Act, 29 U.S.C.
81574(e)(2). D& O at 20-21.

Initsappeal, Massachusetts urges that the amount of disallowed costs should be reduced
from $4,064,203 to $1,829,646. Massachusetts also challengesthe ALJ s conclusion regarding
itseligibility for waiver of liability. The Grant Officer filed across-appeal of the ALJ sdecision,
in which the Grant Officer challenges the ALJ s conclusion that $4,861,178 in costs are
allowable as proper JTPA expenditures. Key to our disposition of thisappeal is Massachusetts
argument that the ALJ expressly relied on a JTPA provision that was repealed when the statute
was amended in 1992. As we explain, that argument has merit and, along with the need for
clarification of the time periods addressed in the ALJs decision, the Grant Officers

Z When the JTPA was enacted in 1982, the “program year” wasinstituted asthetime period to be used
for grant funding and program planning, and it continued to be an essential component of the JTPA up
through the yearsthat are at issuein thiscase. Pub. L. No. 97-300, 8161 (Oct. 13, 1982), 96 Stat. 1347
(codifiedat 29 U.S.C. §1571(a) (1982-1994)); see 59 Fed. Reg. 45760, 45785 (Final rule, 20 C.F.R. Pts.
626-31, 637) (Sept. 2, 1994) (discussing revision of 8627.455 to reflect 1992 amendments’ addition of
Section 164(f) requirement for quarterly financial reportsby programyear). The predecessor |legislation,
the Comprehensive Employment and Training Act, followed the Federal fiscal year for grant awardsand
program planning, which in 1982 ran October 1 through September 30. Pub. L. No. 93-203, 84 (Dec.
28,1973), 87 Stat. 839; seealso Pub. L. No. 97-300, §181 (Oct. 13, 1982), 96 Stat. 1347, 1354 (codified
at 29 U.S.C. 81591 (providing for transition from CETA fiscal year to JTPA programyear)); Pub. L. No.
94-272, 88101, 117 (Apr. 21, 1976), 90 Stat. 383, 389 (Fiscal Y ear Transition Act). The JTPA program
year runs from July 1 through June 30, and is identified by reference to the year in which the twelve-
month period begins. 20 C.F.R. 8626.5, Definitions (1994-97). Typicaly, a Grant Officer's audit
determinations are rendered in terms of costsincurred by the recipient during particular program years,
which determinesthe substantive regulatory and statutory provisionsthat areapplicable. See, e.g., Sate
of Louisiana v. U.S Dept. of Labor, 108 F.3d 615 (5th Cir. 1997), cert. denied, 522 U.S. 823; Central
Valley Opportunity Center v. U.S. Dept. of Labor, ARB Case No. 98-046, AL JCase No. 95-JTP-9, Fin.
Dec., June 22, 1998. As we discuss in our analysis below, neither the ALJ s decision nor the Grant
Officers' Determinations clearly identify thetime periodsthat are at issuein this case, but use theterms
program years, fiscal years and calendar years in identifying the periods during which the funds were
disbursed. Thiscreatesambiguity that isespecially problematicin view of the evidenceindicating that,
although the Massachusetts fiscal year runs from July through June, like the JTPA program year, the
Massachusetts fiscal year isidentified by reference to the ending year rather than the year in which the
twelve-month period begins. HT 344 (Durkin), 451 (Sweeney). Consequently, MassachusettsFY 1995
isthe same period asiscovered by the JTPA program year 1994, thus precluding the use of “fiscal year”
and “program year” interchangeably in this case. For purposes of this decision of remand and to avoid
adding further confusion to the record, we will simply refer to the calendar yearsidentified by the ALJ
and/or the Grant Officer, or quotereferencesto particular “fiscal years’ directly fromthe ALJ sdecision
and the Grant Officers' Determinations.
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Determinations and much of the evidence submitted by M assachusetts, requiresthat the case be
remanded to the ALJ for further consideration.

Standard of Review

TheBoard actsasthe designee of the Secretary in rendering final agency decisionsunder
the JTPA and other statutesincluded in Secretary’ s Order 2-96, published at 61 Fed. Reg. 19978
(May 3, 1996). On December 19, 2001, pursuant to Section 166(b) of the JTPA, the Board
asserted jurisdiction of the appeal filed by Massachusetts. See 29 U.S.C. §1576(b)(1994). We
render our decision in this case pursuant to Section 166(c) of the Act, 29 U.S.C. 81576(c), and,
as the Secretary’ s designee, we review both the ALJ s findings of fact and conclusions of law
denovo. Seegenerally Masek v. Cadle Co., ARB Case No. 97-069, ALJ Case No. 95-WPC-1,
Dec. and Ord., Apr. 28, 2000, dslip op. a 7 and authorities there cited (in case arising under
whistleblower statute covered by 29 C.F.R. Part 24, discussing Secretary’ s plenary authority in
reviewing ALJ decisions).

Background

OnMay 13, 1998, the Grant Officer issued aFinal Determination disallowing $9,107,986
in expenditures claimed as JTPA costs under Titles |l and 11 by Massachusetts. GX 1, pp. 8-
18;¥ see 20 C.F.R. §627.606 (1998).# On May 29, 1998, Massachusetts requested a hearing
before an ALJ on the Grant Officer’s Determination. 1d. at pp. 5-6; see 20 C.F.R. §8627.800,
627.801(a) (1998). Massachusetts had previously determined that the subrecipient Lynn had
engaged in financial mismanagement of JTPA funds spent by its Service Delivery Area (SDA)
facility Northshore Employment & Training and levied adebt against Lynn of $9,160,208. GX
1 at pp. 114-15. Beforetheinstant case could be heard by an AL J, Massachusettsfiled amotion
requesting that the AL J proceeding be stayed pending the outcome of astate actionfiled by Lynn
to contest Massachusetts debt decision. ALJX 11. On January 12, 1999, the ALJ initially
assigned to the case -- Judge David W. DiNardi -- issued an order denying Massachusetts
motion, based on his conclusion that the outcome in state court was not material to the issues

¥ The following abbreviations are used in this decision to refer to the evidentiary record and the

parties’ briefs: Hearing Transcript, HT; Complainant’ sExhibit, CX; Grant Officer’ sExhibit, GX; ALJ s
Exhibit, ALJX; Massachusetts' Exceptions to the Decision and Order of the ALJ, Mass. Pet. for Rev.;
Massachusetts' Brief, Mass. Brief; Grant Officer’ sRequest for Review of ALJ sDecision, Gr. Ofcr. Pet.
for Rev.; Brief of the Grant Officer, Gr. Ofcr. Brief.

¥ We apply theregulatory provisions concerning proceduresfor JTPA audit resolution hearings--
which are found at Subpart H of Part 627, Title 20 of the Code of Federal Regulations -- that were in
effect at the time Massachusetts requested a hearing in this case. As mentioned in footnote 2, the
applicable requirements for program operations, like those contained in Subpart D of Part 627,
Administrative Standards, are thosein effect during the program years at issue. See Sate of Louisiana,
108 F.3d at 615-17; Central Valley Opportunity Center, dlip op. at 2, n.2. To correspond with the
general 1994-97 timeframe that is addressed by the ALJs decision and the Grant Officers
Determinations, we cite the regulations from Part 627 that were in effect during those years.
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beforehim. ALJX 14. The case was then reassigned to Judge Sutton, who ultimately conducted
aformal hearing on the merits of the case and issued the decision that isbeforethe Board. ALJX
17.

First, however, Judge Sutton entertained oral argument and briefing by the partieson the
Grant Officer’ smotion for summary judgment. ALJX 15, 21, 23. On April 14, 1999, heissued
an order denying summary judgment; the order also concluded that Massachusetts had not had
an opportunity to submit evidence to justify allowance of any of the disallowed costs, see 20
C.F.R. 8627.606(c)(1998), and that there had been “confusion” regarding Massachusetts’ right
to request a waiver of liability, see 29 U.S.C. 81574(¢e)(2); 20 C.F.R. 8627.704 (1998). The
ALJ sorder therefore remanded the case to the Grant Officer to provide such opportunities. The
ALJaso ordered the Grant Officer to issue arevised Final Determination pursuant to Section
627.606(d), following consideration of any evidence and argument offered by Massachusettson
remand, if the matter was not resolved on remand. ALJX 1A.

On remand, the Grant Officer issued a Revised Final Determination again disallowing
$9,107,986 in costs and concluding that Massachusetts had failed to demonstrate compliance
with statutory and regulatory criteria as necessary to support a decision to waiveitsliability as
a JTPA recipient.? GX 2 at pp. 5-18. The Grant Officer subsequently filed an Updated
Administrative File and then a Second Updated Administrative File. GX 2, 3. The case was
returned to the ALJ, who held a hearing on September 19-21, 2000, and thereafter issued the
decision that is before us.

The Parties Arguments
Regarding the allowability of costs under the JTPA

In determining whether to sustain the Grant Officers' findings that certain expenditures
were not alowable under the JTPA, the ALJ applied the burden-shifting framework provided
by Section 627.802(¢). D&O at 16-19. Under that regulatory provision, the burden of
production ison a Grant Officer to offer prima facie evidence that funds have been misspent by
arecipient or subrecipient, i.e., that requirements for Federal funding had not been met. 20
C.F.R. 8627.802(e) (1998). If the Grant Officer meetsthat burden, the burden then shiftsto the
recipient or subrecipient, who is challenging the Grant Officer's determination, to offer
persuasive evidence to the contrary. Seeid.; see also Sate of Florida v. U.S. Dept. of Labor,
CaseNo. 92-JTP-17, Sec’'y Fin. Dec., Dec. 5, 1994, dip op. at 4-7, aff’d onrecon., Jan. 20, 1995
(addressing the burdens of production and persuasion under predecessor JTPA regulation, 29
C.F.R.8629.57(i) (1988)), aff'd, 83 F.3d 435 (11th Cir. 1996) (table).

¥ We use “ Grant Officer” to refer to the two officials who were respectively responsible for the
three Determinationsin this case, which were rendered pursuant to 20 C.F.R. 8627.606(b), (d). See GX
1, pp.8-18, 22-27; GX 2, pp. 5-18. The Grant Officer who wasresponsiblefor thenitial Determination
of January 20, 1998, and the Final Determination of May 13, 1998, retired and the Revised Final
Determination was issued on November 8, 1999, by a second Grant Officer for the case. HT 212
(Salgado).

USDOL/OALJREPORTER PAGE 4



The ALJ agreed with the Grant Officer that Massachusetts had failed to ensure that an
audit of the Lynn SDA fiscal operation was conducted during the periods at issue asrequired by
the JTPA, and that evidence of such an omission was adequate to carry the Grant Officer's
burden of production. D& O at 16-18. Specifically, the ALJconcluded that proof of the lack of
an audit provided “ evidence sufficient for areasonable person to concludethat JTPA fundswere
spent unlawfully.” D&O at 16 -18. The ALJ cited Section 164(a) of the JTPA and the
regulation at 20 C.F.R. 8627.480(a) as authority for the audit requirement. Id. at 17. With
regard to the documentation and testimony offered by Massachusetts to carry its burden of
persuasion -- to establish that disallowed funds had been properly expended under the JTPA --
the ALJfound in favor of Massachusetts regarding $4,861,178 in Title |1 costs for “FY 1995"
and $182,605 in Title Il costsfor “FY 1995 and 1996." D&O at 18-19. The ALJ concluded,
however, that Massachusetts had failed to establish that questioned Title 11 expenditures
amounting to $2,080,188 for “FY 1996 and most of the questioned Title |11 expenditures for
“FY 1995 and 1996" were properly spent. Id. In determining that the evidence offered by
Massachusetts was not adequateto carry itsburdeninregardtothe Title Il and |11 coststotaling
$4,064,203, the AL J relied on the testimony of the Grant Officer’ s accounting expert. D& O at
19. That witness testified that M assachusetts had failed to provide “ source documentation” to
demonstrate that the expenditures complied with JTPA requirements. HT 122-28 (Lonergan).

M assachusetts urges the Board to reduce the $4,064,203 in costs disallowed by the ALJ
to $1,829,646. Mass. Brief at 10. Massachusetts begins by challenging the ALJ s conclusion
that the lack of financial audits for the Lynn SDA supports an inference that funds were
misspent, pursuant to Section 627.802(e). Massachusetts cites the ALJ s reliance on an audits
provision of the JTPA that wasrepealed in 1993, prior to the time periods covered by the grants
atissueinthiscase. Inaddition, Massachusetts contendsthat the Grant Officer did not establish
that Massachusetts had failed to comply with the JTPA regulation regarding audits, found at 20
C.F.R. 8627.480(a). Mass. Brief at 4. Massachusetts also challengesthe AL J s conclusion that
the documentation submitted by Massachusetts for “certain costsin FY 96" was inadequate to
overcome the Grant Officer’s prima facie case. Massachusetts urges that there is no authority
under the statute or regulations for the source documentation requirement imposed by the ALJ
and the Grant Officer. Id. at 4-5. Massachusetts contends that the documentation it did submit,
along with the testimony of Massachusetts oversight officials who monitored the Lynn SDA
funds disbursement and expenditures, provides adequate proof that the funds at issue were not
misspent. Id. at 5-6.

The Grant Officer challenges the ALJ s reversal of the disallowance of $4,861,178 in
Title 1l costs for “FY 95." Gr. Ofcr. Brief at 1-2, 4¢ The Grant Officer urges that
Massachusettsfailed not only to meet the JTPA auditing requirement, but also failed to provide
adequate evidence regarding the fiscal accountability of the Lynn SDA to overcome that
deficiency. Gr. Ofcr. Brief at 1-7. The Grant Officer specifically contends that M assachusetts
failed to demonstrate that the financial management system in place at the Lynn SDA complied

g The Grant Officer does not challenge the ALJ sfinding that $182,605 in Title 11 costs should
be allowed because supported by adequate documentation. Gr. Ofcr. Pet. for Rev. at 2 n.1.
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with two other JTPA requirements. First, the Grant Officer argues that Massachusettsfailed to
provide source documentation to substantiate expenditures, and second, that M assachusettsfailed
to demonstrate that the Lynn SDA financial management system complied with generaly
accepted accounting procedures (GAAP). Gr. Ofcr. Brief at 1-7. The Grant Officer thus
contends that the documentation and testimony offered by Massachusetts is inadequate, as a
matter of law, to justify the questioned costs. Id. at 2-5, 8. In addition, the Grant Officer argues
that the ALJ s allowance of $4,861,178 in Title Il costsis undermined by factual errorsin the
ALJs characterization of the Reconstructed Trial Balance that Massachusetts submitted,
Massachusetts’ rejection of thereconstruction anditsdisall owance of those costsinthedecisions
it issued to the City of Lynn, and the Grant Officer’ s evidence offered in opposition. 1d. at 4-7.
Finally, the Grant Officer citesthe decision of the United States Court of Appealsfor the Fourth
Circuit in Montgomery County, Maryland v. U.S. Dept. of Labor, 757 F.2d 1510 (4th Cir. 1985),
concerning recordkeeping requirements under JTPA'’ s predecessor statute, the Comprehensive
Employment and Training Act (CETA), asfurther support for the conclusion that the AL Jerred
inalowing the $4,861,178 in Title Il costs. Id. at 8.

Regarding Massachusetts' eligibility for waiver of liability

The ALJ addressed the waiver of liability provisions at Section 164(e)(2), (3) of the
JTPA, which allow the Secretary to waive a recipient’s liability for funds misspent by a
subrecipient if the recipient can establish that it substantially complied with the four
requirements delineated at subsection (€)(2)(A) - (D). D&O at 20-21; see 15 U.S.C.
81574(e)(2), (3). The ALJ agreed with the Grant Officer that Massachusetts had failed to
establish that it met the requirements for compliance with its own monitoring policy under
Section 164(e)(2)(A), and was thus in€eligible for a repayment waiver. The ALJ based this
conclusion on Massachusetts’ failureto act promptly to designatethe Lynn SDA administrative
system as*“out of compliance” after it discovered that the Lynn SDA had not taken the necessary
corrective action, under the guidelines provided by Massachusetts Policy Directive 93-12.
D&O at 20-21.

In challenging the ALJ s conclusion, Massachusetts advances three basic arguments.
First, Massachusetts urges that the AL J erroneously interpreted Policy Directive 93-12. Mass.
Brief at 7-9. Second, Massachusetts contends that the ALJ erred by failing to consider that
officials at the regional office of the Department of Labor's Employment and Training
Administration concurred in Massachusetts handling of the financial management system
problems evident in the Lynn SDA operation. Id. at 9; Mass. Pet. for Rev. at 4. Finaly,
Massachusetts cites evidence that it contends shows that M assachusetts was “lauded at both the
national and regional level for its handling of the Lynn matter.” Id.

Analysis
Relevant statutory and regulatory provisions

The central issuesin this case, the allowability of costs and arecipient’s eligibility for
waiver of repayment, turn on the requirementsfor the recipient’ sand subrecipient’ scompliance
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with administrative and financia requirementsfor funding under the JTPA. Asreflected inthe
summary of the ALJ sfindings above, the question of whether M assachusetts has established a
basisfor allowing the costs questioned by the Grant Officer isdirectly linked to theissue of what
accounting practicesand financial recordsarerequired of aJTPA subrecipient. Itisonly against
the standards for fiscal control, accountability and recordkeeping provided by the statute and
implementing regul ationsthat adetermination can be made regarding whether the Grant Officer
has established aprima facie case, and whether M assachusetts has carried its burden to establish
that the fundswere properly spent. Cf. Sateof Florida, slip op. at 4-12, aff’ d on recon., Jan. 20,
1995 (applying JTPA regulatory provisions and OMB circular guidelines to issue of whether
fixed unit price, performance-based contracts between recipient and subrecipients resulted in
excess profitsfor recipient), aff’' d, 83 F.3d 435 (11th Cir. 1996) (table). Theissueof digibility
for waiver of repayment isal so linked to the statutory standardsfor fiscal control, accountability
and monitoring, in addition to the state policy directive addressed by the ALJ. See 15 U.S.C.
81574(e)(3)(A) -(D); GX 2 at pp.12-17 (Gr. Ofcr’'s 11/8/99 Rev. Fina Determ.). Determining
the standards for fiscal control and accountability contained within the JTPA, as well as the
state’ s obligationsin the establishment and monitoring of financial management systems under
itsown policies, is necessary for afair evaluation of Massachusetts' actionsthat arerelevant to
the four criteria of Section 164(e)(3)(A) - (D).

Analysis of the two primary issues presented in this case must thus begin with
examination of the applicable statutory and regulatory provisions. As Massachusetts contends,
the ALJ relied on Section 164(a)(2) of the JTPA as it was written prior to the 1992 JTPA
amendmentsin determining that the Grant Officer had madeaprimafaciecase. D& O at 17; see
15 U.S.C. 81574(a)(2) (1988). Section 142 of the Job Training Reform Amendments of 1992,
Pub.L. No. 102-367 (Sept. 7, 1992), 106 Stat. 1021, 1046, superseded the Section 164(a) audits
provision relied on by the ALJ with provisions that require, inter alia, each State to establish
fiscal control proceduresto properly disburse and account for JTPA fundsunder Titles!l and 111
of the Act in accordance with generally accepted accounting principles applicable in the State,
the Secretary to promul gate regul ations establishing uniform cost principles, and each Governor
to establish procurement standardsto ensurefiscal accountability and to prevent fraud and abuse
under the program. 15 U.S.C. 81574(a) (1994). The 1992 amendments to the JTPA became
effective July 1, 1993. §701(a), 106 Stat. at 1049. Interim final regulations implementing the
1992 JTPA amendments were in effect from July 1,1993, until the final regulationstook effect
on June 30, 1995. 59 Fed. Reg. 45760, 45815 (Sept. 2, 1994); 58 Fed. Reg. 31471 (June 3,
1993). Asaconsequence, the applicable statutory requirements are different from those cited
by the ALJ.

The ALJdid properly concludethat the recordkeeping requirementsimposed by Section
165 of the JTPA must be applied along with Section 164, which addresses fiscal controls, in
determining thefinancial management standards set by the JTPA. D& O at 17-18. Most relevant
to the records at issue in this case is the Section 165(a)(1) requirement that recipients “keep
records that are sufficient to permit . . . the tracing of fundsto alevel of expenditure adequate
toinsurethat thefunds have not been spent unlawfully.” 15U.S.C. 81575(a)(1) (1994). Section
627.425(b) of the regulations was revised to implement the 1992 amendment of Section
164(a)(1) to require that “fiscal control and fund accounting procedures’ established by the
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States regarding the disbursal and accounting for JTPA Title 11 and 111 funds “ensure that all
financia transactions are conducted and records maintained in accordance with generaly
accepted accounting principles [GAAP] applicable in each State.” 15 U.S.C. 81574(a)(1)
(1994); 20 C.F.R. 627.425(b)(1) (1994-97); see 57 Fed. Reg. 62004, 62012 (Pts. 626-631, 637,
Interimfinal rule) (Dec. 29, 1992); see also 59 Fed. Reg. 54760, 45781 (Pts. 626-31, 637, Final
rule) (Sept. 2, 1994). Similarly, Section 627.435(a) was revised to reflect the incorporation of
the GAAP requirement in both Section 164(a)(1) and Section 165(f)(1), which concerns
quarterly financial reportsto be filed by the subrecipient with the State, and then summarized
by the Governor for submissiontothe Secretary. 15U.S.C. 881574(a)(1), 1575(f)(1),(2) (1994);
20 C.F.R. 627.435(a) (1994-97); see 57 Fed. Reg. at 62012; see also 20 C.F.R. 8627.455(a),
(d)(1) (Reportsrequired.) (1994-97).

The legidative history of the 1992 JTPA amendments indicates Congressional interest
in enhancing the fiscal accountability of the program. See H.R. Rep. No. 102-240, pt. IV at 50,
pt. V at 64 (1991), reprinted in 1992 U.S.C.C.A.N. 912, 919, 934. The specific anendments
and revised regulatory provisionsthat we have just discussed are among the various changesto
standardsfor fiscal accountability under the JTPA that resulted from the 1992 amendments. See
59 Fed. Reg. 45760 (Final rule, 20 C.F.R. Pts. 626-31, 637) (Sept. 2, 1994); 57 Fed. Reg. 62004
(Interim final rule, 20 C.F.R. Pts. 626-31, 637) (Dec. 29, 1992). In addition to these changesin
the JTPA and implementing regulations, the statute that had provided auditing guidelines for
JTPA recipients and subrecipients since 1985, the Single Audit Act, was aso amended during
theyearsatissue. TheSingle Audit Actisreferencedin 29 C.F.R. Part 96, whichisincorporated
by reference into the JTPA auditsregulation at 20 C.F.R. 8627.480 (1994-97). Asnoted by the
ALJ, D& O at 17 n.14, the Single Audit Act Amendments of 1996 resulted in achange from the
use of OMB Circular No. A-128 for audits of state and local government recipientsto Circular
No. A-133. Pub. L. No. 104-156 (July 5, 1996), 110 Stat. 1396; 64 Fed. Reg. 14538 (Interim
fina rules, 20 C.F.R. Pts. 96, 99) (Mar. 25, 1999). This change became effective for audits of
fiscal years beginning after June 30, 1996, and thus would be applicable to program year 1996
operations. Pub. L. No. 104-156, 83, 110 Stat. at 1404; see 64 Fed. Reg. at 14538; 62 Fed. Reg.
35278, 35279 (OMB, final revision of Circ. No. A-133) (June 30, 1997). Theseaudit provisions
are discussed in greater detail below in the section regarding the question of what time periods
are at issuein this case.

Thiscaseinvolvessubstantial sumsand posesseveral issuesof firstimpressionregarding
the post-amendments JTPA statutory and regulatory scheme that we have briefly discussed. In
reaching his conclusions regarding the allowability of costs in this case, the ALJ repeatedly
looked for guidance to decisions of the United States Courts of Appealsapplying CETA and the
JTPA prior to its 1992 amendment. D& O at 16-19. Although we agree with the AL Jthat such
opinions may well provide valuable guidance in applying JTPA authorities to this case, the
starting point for analysis of the issues here is the statutory and regulatory provisionsin effect
at thetime the fundswere disbursed by the Department. See Sate of Louisiana, 108 F.3d at 615-
17. The determination regarding whether each party in this case has carried its burden pursuant
to Section 627.802(e) must be based on the JTPA statute and the specific fiscal control and
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accountability requirements set forth in Subpart D of Part 627.Z On remand, the ALJ should
render hisfindings under the amended JTPA interms of specific requirementsthat are imposed
by the relevant regulations. The Grant Officer has argued that M assachusetts’ own rejection of
the Reconstructed Trial Balance and disallowance of those costs in its disallowance decisions
issued to the City of Lynn establishes that those costs should be disallowed here. The ALJ
should also address thisargument. In addition to ruling on the allowability of the coststhat are
at issue, the ALJ should render findings regarding Massachusetts eligibility for waiver of
liability under Section 164(€)(2),(3) of the Act. In addressing the waiver issue, the ALJ should
consider the question of “substantial compliance” asit pertainsto all four criteria provided by
Section 164(e)(2)(A) - (D). See 15 U.S.C. 81574(e)(3) (1994); Commissioner, Employment
Security of the Sate of Wash. v. U.S. Dept. of Labor, Case Nos. 90-JTP-29, 91-JTP-11, 92-JTP-
34, Sec’'y Fin. Dec., Sept. 13, 1995, dlip op. at 4-6.

The time periods covered by the Grant Officers Determinations and the ALJ’s decision
and ambiguities resulting from the shifting use of “fiscal year” in therecord

As we noted at the beginning of this decision, the “program year” is an essential
component of the JTPA program for funding and program planning, aswell as determining the
applicablelaw, and Grant Officers determinationsaretypically rendered according to program
years. Seen.2, supra. Inthiscase, the Grant Officers Determinations and the ALJ sdecision
refer to program years, fiscal years, and caendar years as though those terms were
interchangeable. See, e.g.,, D& O at 1-4; GX 1at pp. 8-18, 22-27, GX 2 at pp. 5-18; see also Gr.
Ofcr. Pet. for Rev. at 1; Gr. Ofcr. Brief at 1 (both, initialy referring to “Program Years. . .” but
thereafter also referring to fiscal years between 1994 and 1996). The determinations rendered
by the Grant Officer do not identify the periods during which the grant fundsin this case were
disbursed, athough those determinations do refer to an audit conducted for the twelve-month
period July 1, 1995 - June 30, 1996, and contain references to “fiscal year” periods. See GX 1
at pp. 8-18 and 22-27; GX 2 at pp. 5-18; seealso GX 1 at pp. 7, 55-111 (regarding the three
grantsinvolvedinthiscase). Useof theterm “fiscal year” instead of “programyear” by the AL J,
or the Grant Officer, would ordinarily beinsignificant. Inthiscase, however, thetwo termsare
not interchangeable: it is necessary to distinguish between the use of “fiscal year” to refer to a
program year under the JTPA and the use of “fiscal year” to refer to the Massachusetts state
fiscal year, which spans a different timeframe. As also previously noted, the Massachusetts
fiscal year runsfrom July - June, like the JTPA program year, but the Massachusetts fiscal year

u As we have aready mentioned, the Grant Officer bears the burden of production and the

recipient the burden of persuasion under 20 C.F.R. 8627.802(e). In presenting a prima facie case, a
Grant Officer should demonstrate an understanding of the statutory and regulatory requirementsthat are
imposed on the recipient and subrecipient. Overcoming a prima facie case of “misspent” fundsrequires
the grantee to present cogent evidence and argument regarding how it has either met the specific
reguirements imposed by the JTPA or has compensated for any deficiencies through other means. Cf.
Sateof Louisiana, 108 F.3d at 617-18 (rejecting state’ sargument that it should be exempted from JTPA
accounting requirement asa “ creative interpretation” of statute not supported by plain language of the
Act). We note that on remand the ALJmay exercise hisauthority to order briefing by the parties on any
issue before him. See 29 C.F.R. §18.29(a) (Authority of ALJ) (2001).
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isidentified by reference to the year in which the period ends, as opposed to the year in which
the period begins. HT 344 (Durkin), 451 (Sweeney). Consequently, thetime period referred to
as“FY 95" for Massachusetts' state purposes would be the same as the period referred to as
“programyear 94" under the JTPA. Inother words, if the Grant Officers' Determinationsinthis
case cover JTPA program years 1994, 1995 and 1996, the three-year period at issueis July 1994
through June 1997. If the three-year period addressed by the Grant Officers covers
Massachusettsfiscal yearsfor 1994, 1995 and 1996, the period runsfrom July 1993 through June
1996.

We have aready discussed the ALJ s reliance on the documentation and testimony
offered by Massachusetts as justification for $4,861,178 in questioned costs under Title |1 for
“FY 1995." See D&O at 18-19. Many of those documents, particularly those that provide
summaries of costs for a particular period of time, contain references to financial transactions
that occurred during certain “fiscal years,” without the clarification that additional referencesto
specific dates would provide. See, e.g., GX 3 at pp. 1-6. The meaning attached to the term
“fiscal year” in the documentation submitted by Massachusettsis unclear.

In addition, review of the ALJ s decision indicates that he uses the term “fiscal year” to
refer in some instances to the period covered by the Massachusetts fiscal year and in other
instances to the JTPA program year. For example, comparison of the ALJ's discussion of
Massachusetts' evidence on pages9 - 11 of the decision with the specific dates carried by some
of the documents that are discussed on those pages indicates that the ALJ uses “fiscal year” in
that discussion as defined by Massachusetts, and not to refer to aJTPA program year. SeeD& O
at 9-11.¢ In contrast, the ALJ apparently uses“FY 1996" to refer to the JTPA program year
in his discussion of evidence related to Massachusetts' costs for closing the Lynn SDA office.

g On page 9, under the section entitled “The Commonwealth’ s Reconstructed Trial Balance for

FY 1995, the ALJ discusses Massachusetts accounting documents at pages 7-28 of Grant Officer’s
Exhibit 3. A review of thedocumentscited by the ALJrevealsthat, in addition to referencesto “FY 94”
and“FY 95,” thosedocumentscarry specific dates of eventsor accounting transactionsoccurring during
the Massachusetts 1995 fiscal year, July 1994 - June 1995. See, e.g., GX 3 at pp. 10,11. The ALJs
discussion of these documents under the heading “ Reconstructed Trial Balance for FY 1995” indicates
that heisusing “FY 1995” to refer to the Massachusetts fiscal year rather than the 1995 JTPA program
year, which covered July 1995 - June 1996. Similarly, under the next section of the decision, whichis
entitled “Weekly Invoice Documentation for FY 1996 JTPA Title Il Costs,” the ALJ discusses the
testimony of Massachusetts official Manning, in relation to documentsin evidence at GX 3 at pages 29-
723. D& O at 10. Review of documentscited by the ALJin that discussion aso revealsthat, in addition
to referencesto “FY 95" and “FY 96,” those documents contain specific dates of events or accounting
transactions occurring during the Massachusetts 1996 fiscal year, July 1995 - June 1996. See, e.g., GX
3 at pp. 84, 98, 216, 283, 536, 671. The ALJ s discussion of these documents under the heading
“Weekly Invoice Documentation for FY 1996 . . .” indicates that the ALJisusing “FY 1996" to refer
to the Massachusettsfiscal year, July 1995 - June 1996, rather than the 1996 JTPA program year, which
covered July 1996 - June 1997. We notethat the ALJappearsto havefollowed the Grant Officer’slead
in categorizing the evidence under the “fiscal years’ as he did in these discussions. See D& O at 9-11
and references therein to Grant Officers' Determinations.
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D&O at 15. Review of the record indicates that some of those documents carry specific dates
of events and accounting transactions occurring in July - December 1996. GX 2 at pp. 368-70.
Those dates do not fall within the Massachusetts “FY 1996,” which ran from July 1995 - June
1996; rather, those dates fall within the 1996 JTPA program year, which covered July 1996 -
June 1997. Similarly, in analyzing the effective dates of OMB Circulars No. A-128 and No. A-
133, in footnote 14 on page 17, the ALJ apparently uses “FY 1995" to refer to the 1995 JTPA
program year, covering July 1995 - June 1996, rather than the M assachusetts 1995 fiscal year,
which covers July 1994 - June 1995.2 In addition, the ALJ sfirst reference in the decision is
to “costs under the JTPA for 1994, 1995 and 1996.” D& O at 1. Had the ALJintended to refer
to the periods covered by the Massachusetts fiscal years designated 1994, 1995 and 1996, the
years covered should have begun in 1993, since Massachusetts FY 1994 ran from July 1993 -
June 1994.

In sum, the term “fiscal year” is used inconsistently in the ALJ s decision, and the
decision does not provide us abasis upon which to reconcile theinconsistency. Inaddition, the
ALJhas not indicated how heinterpreted references to particular fiscal yearsin the documents
generated by Massachusetts that do not otherwise specify the dates of events or accounting
transactions recorded on those documents.

Finally, there is the question of the audit requirements applicable to the recipient and
subrecipient pursuant to the Single Audit Act, which was amended for audits of fiscal years
beginning after June 30, 1996. Pub. L. No. 104-156, 83, 110 Stat. at 1404; see 64 Fed. Reg.
14538 (Interimfinal rules, 20 C.F.R. Pts. 96, 99) (Mar. 25, 1999); 64 Fed. Reg. at 14538; 62 Fed.
Reg. 35278, 35279 (OMB, fina revision of Circ. No. A-133) (June 30, 1997) . The ALJ
concluded that it was unnecessary to resolve the parties arguments regarding whether the
requirements of OMB Circular No. A-128 or the revised No. A-133 apply, since no audit was
conducted for the Lynn SDA under the Single Audit Act for theyearsat issue. D& O at 17 n.14.
We disagree. In determining what documentation or other evidence a JTPA recipient must
provideto overcomethelack of arequired audit -- asthe AL J has attempted to do in this case --
the decison maker should consider all of the relevant requirements, including what
documentation an auditor isrequired to examine under the applicable OMB circular. The Single
Audit Act Amendments of 1996 emphasizethe need for “effectiveinternal controls’ to enhance
“sound financial management” among recipients of Federal funds. Pub. L. No. 104-156,
81(b)(1), 110 Stat. at 1396 (codified at 31 U.S.C. 87501 (2000)). These and other changes to
the SAA arereflected in therevised OMB Circular No. A-133. See 62 Fed. Reg. 35278 (OMB,
final revisionof Circ. No. A-133) (June 30, 1997); 61 Fed. Reg. 57232 (OMB, proposed revision

= In his analysis of the respective dates during which OMB Circular No. A-128 and revised
Circular No. A-133 were in effect, the ALJ properly states that the Single Audit Act “was amended in
1996 for fiscal years beginning after June 30, 1996.” D&O at 17 n.14. He goes on to state that “the
requisite audit for FY 1995 should have been conducted pursuant to OMB Circular A-128, while the
audits for subsequent fiscal years would be subject to OMB Circular A-133.” 1d. The ALJobviously
isusing “FY 1995" inthisinstanceto apply to aperiod ending on June 30, 1996, immediately beforethe
effectivedate of revised OMB Circular A-133. That period would correspond to the JTPA program year
running July 1995 - June 1996, rather than Massachusetts FY 1995, which ran July 1994 - June 1995.
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of OMB Circ. No. A-133 and proposed rescission of OMB Circ. No. A-128) (Nov. 5, 1996).
Particularly relevant to an eval uation of theadequacy of the documentation and argument offered
by Massachusetts are the changes in the definitions of “internal control” and “internal control
pertaining to the compliance requirements for Federal programs’ that are contained in OMB’s
revision of A-133. See29 C.F.R. 899.105 (Definitions) (1999); 61 Fed. Reg. at 57235; seealso
62 Fed. Reg. at 35283 (discussing Federal agencies’ concernsthat auditorswere not conducting
adequatetesting of internal controls). Itisalso necessary to determinethe applicability of an A-
133 audit to any of the time periods involved in order to evaluate the merits of the Grant
Officer’s argument that either an A-133 audit or a “specia procedures’ audit is required to
justify the questioned costsinthiscase. See D& O at 10, 11 (noting Grant Officer’s November
1999 finding that an A-133 or special procedures audit was necessary to support allowability of
costsfor 1995 and 1996, GX 2 at pp. 9-12); HT at 82-85, 117-18 (Lonergan, testifying that A-
133 or specia procedures audit was required); cf. Sate of Louisiana, 108 F.3d at 617 n.12
(noting ALJ sreversal of Grant Officer’ s application of JTPA provisions that were not enacted
until after the program years involved in the case).

In rendering his decision on remand, the ALJ should clarify the time periods that are
covered by the Grant Officers Determinations.’? He should also explain his use of terms to
identify particular periods of time in the decision, such as “program year” and “fiscal year.”2
If necessary to resolve questions of fact regarding the time periods addressed by specific items
of evidence, the ALJ may exercise hisoption to invite the parties to enter stipulations regarding
such evidence. See 29 C.F.R. 81851 (2001). He should also consider the particular
requirements of the A-128 and A-133 Circulars, as pertinent to the relevant years.

CONCLUSION and ORDER

On remand, the ALJ should identify the time periods during which the JTPA operations
giving rise to the questioned costs occurred, and apply the relevant statutory and regulatory
provisions in effect during the respective time periods. The ALJ should also render findings
concerning the question of waiver of liability, taking into account his findings concerning the
JTPA requirements for recipients and subrecipients for the pertinent time periods, and the
statutory language concerning substantial compliance. Inanalyzingtheevidence onremand, the
ALJ should resolve any ambiguities in the hearing testimony or documentary evidence arising
from the use of “fiscal year” in that evidence. In rendering his findings on remand, the ALJ
should also explain hisuse of “fiscal year” or related terms. Finally, the ALJshould specifically

=t We aso note that the D& O before us contains severa clerical errors in critical numerical

references--to Titles1l or 111 of the JTPA, in citationsto statutory and regulatory sectionsand their year
of enactment or publication, and Grant Officer’s exhibits -- that give rise to questions concerning the
intended meaning of various passages. |nacase such asthis, which addressesthe accounting for of sums
that are categorized according to year and program title, accuracy in those details is of utmost
importance to the reviewability of the decision.

w Audits of governmental units conducted under the Single Audit Act cover the state or local
government’ sfiscal year. See, e.g., 29 C.F.R. 896.500 (Scope of audit) (1999).
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address the issue raised by the Grant Officer concerning Massachusetts' adoption of aposition
in this proceeding that is contrary to that taken in its own decisions disallowing costs claimed
by Lynn.

The decision and order of the ALJ is accordingly VACATED and the case is
REMANDED for further consideration in accordance with this opinion.

SO ORDERED.

JUDITH S. BOGGS
Administrative Appeals Judge

WAYNE C. BEYER
Administrative Appeals Judge

OLIVER M. TRANSUE
Administrative Appeals Judge
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