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FINAL DECISION AND ORDER

This case arises under the employee protection provision of the Energy Reorganization Act
of 1974, as amended (ERA), 42 U.S.C. 8§ 5851 (1994). The six complainantsin this case, John R.
Williams (Williams), Joe McQuay (McQuay), Norman Olguin (Olguin), Gilbert Rodriguez
(Rodriguez), Tom Byrd (Byrd), and Steven Sottile (Sottile) (collectively referred to as "the
Complainants") alege that the Respondent Mason & Hanger Corporation (the Respondent) subjected
them to a hostile work environment (HWE) in retaliation for engaging in activities protected under
the ERA. In addition, Williams, McQuay, Rodriguez and Sottile allege that the Respondent took
thefollowing actionsagainst them, respectively, inviolation of the ERA: Williams, temporary work
reassignment and constructive discharge; McQuay and Rodriguez, temporary work reassignment;
Sottile, temporary work reassignment and non-selection for promotion. During the relevant
timeframe, the Complainants worked as Production Technicians on the disassembly of nuclear
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weapons at the Pantex Plant in Amarillo, Texas, which the Respondent operated pursuant to a
contract with the United States Department of Energy (DOE). The plant employed aworkforce of
approximately 3000 at the time of the hearing, al involved in weapons programs.

Williamsfiled two complaints, in July and December 1996. At Williams' request, thesecond
complaint was incorporated into the first, which was then pending before the Administrative Law
Judge (ALJ). Complaintswerefiled by McQuay, Olguin, Rodriguez, Byrd and Sottile in November
1996 and amended in December. Pursuant to the Regpondent’s unopposed motion, the ALJ
consolidated for hearing the six complaints now before the Board. The ALJheld aformal hearing
on June 23-30, 1997. On November 20, 1997, the AL Jissued a Recommended Decision and Order
(RD&O) concluding that the six complaints should be dismissed. He specifically found that the
Complainants had failed to establish that the workplace hostility they experienced was caused by
activities protected by the ERA. RD&O at 60-61. He also found that the Respondent had taken
prompt remedial action when put on notice of the Complainants' concerns about hostility in their
workplace. Id. at 61-64. With regard to Williams' constructive discharge complaint, the ALJ
concluded that Williams had not established that intolerable working conditions had forced him to
resign. Id. at 64-66. The ALJ further determined that the retaliatory reassignment contentions
advanced by Williams, McQuay, Rodriguez and Sottile lacked merit because they had failed to
establish that the reassignments constituted adverse actions prohibited by the ERA. Id. at 66-67.
Concerning Sottile’ sargument that the Respondent had violated the ERA by failingto select himfor
ahigher salaried position asasupervisor, the AL Jdetermined that Sottile had failed to establish that
the Respondent’ s decision not to select him was linked to retaliation for activities protected under
the ERA. Id. at 68. In addition to challenging the ALJ s findings of fact and conclusions of law
regarding the foregoing claims, the Complainants also contend that the ALJ erred in excluding
evidence relevant to a pattern or practice of retaliation against whistleblowers at the Pantex Plant.!

Inresponseto the Complainants' hostilework environment arguments, the Respondent urges
the Administrative Review Board (ARB or the Board) to adopt the ALJ s finding that protected
activity did not play a role in the workplace hostility, as well as the ALJs finding that the
Respondent took prompt remedial actionswhen put on notice of the hostility. The Respondent also
opposesthe constructivedischarge, temporary reassignment and non-promotion argumentsadvanced
by the Complainants.

Based on acareful review of therecord, theparties' argumentsand therelevant law, we agree
withthe ALJthat all of the allegations advanced in the six complaints should be dismissed. Aswe
explain, however, we cannot concur in various aspects of the ALJ sreasoning. Most sgnificantly,
the Board disagrees with the ALJs analysis of the hostile work environment allegations.
Specificaly, we do not agree that the Compla nantsfailed to establish an actionablelevel of hodility

! Thefollowing abbreviationsare used inthisdecisiontorefer totheevidentiary record
and the parties' briefs before the Board: Hearing Transcript, HT; Complainants’ Exhibit,
CX; Respondent’s Exhibit, RX; ALJ Exhibit, ALJX; Complainants Initial Brief, CIB;
Complainants' Rebuttal Brief, CRB; Respondent’s Reply Brief, RRB; Complanants
Supplemental Brief, Comp. Supp. Brief; Respondent’s Response to Complainants
Supplemental Brief, Resp. Supp. Brief; Complanants Reply to Respondent’ s Response to
Complainants Supplemental Brief, Comp. Supp. Reply.
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related to activity protected by the ERA. Although we concur with the ALJ s conclusion that the
Respondent’ sliability for the hostile work environment has not been established, the Board reaches
that conclusion on different grounds.

JURISDICTION AND STANDARD OF REVIEW

The Board has jurisdiction to review the ALJ s recommended decision pursuant to the
automaticreview provision that wasin effect at the time the ALJissued the recommended decision.
See 29 C.F.R. 824.6(a) (1997); see also Secretary’ sOrder No. 1-2002, 67 Fed. Reg. 64272 (Oct. 17,
2002) (delegating to the ARB the Secretary’ s authority to review cases arising under, inter alia, the
statutes listed at 29 C.F.R. §24.1(a)).> Asthe designee of the Secretary of Labor, the Board is not
boundinthisPart 24 case by either the ALJ sfindingsof fact or conclusionsof law, but reviewsboth
de novo. See5U.S.C. 8557(b); Masek v. Cadle Co., ARB No. 97-069, ALJNo. 95-WPC-1, dlip op.
(ARB Apr. 28, 2000) and authorities there cited.

FACTUAL BACKGROUND

This case representsthe first ERA complaint in which either the Secretary or the Board has
been required to examine a work environment where the complainants are involved daily in the
manipul ation of nudear weapons.® These complaints arose while the Complainants were training
for and working on aparticul ar weapons program during an approximate thirteen-month period that
beganin October, 1995. A comprehensive description of the workplace where these six complants
arose and the hazardous work done there provides crucial background for the analysis of the issues
in this case, particularly the issues relating to the hostile work environment claims.

The Complainants were all Production Technicians (PTs) on the W55 program, which
involved the dismantling of nuclear weapons. The wegpons were nuclear anti-submarine depth
bombs, which had been produced in the 1960s. The bombs contained both high explosives and
radioactive materials, which the PTs separated, with the attendant risks of explosion and radiation
exposure. Although the Pantex Plant wasinvolved in more thanforty weaponsprogramsat thetime
of the hearing, the plant was engaged in only one weapon dismantlement program. Weapon
dismantlement is more difficult than weapon assembly, particularly when —aswasthe case with the
W55 — the weapons have reached an age at which the internal components may have deteriorated

2 Pursuant to 29 C.F.R. Part 24 as amended in 1998, the Board has jurisdiction to
review currently issued recommended decisions in cases arising under the statutes listed at
29 C.F.R. 824.1(a) only if an appeal isfiled with the ARB by an aggrieved paty. 29 C.F.R.
§24.7(d) (2001); see 63 Fed. Reg. 6614 (Feb. 9, 1998).

3 The employee protection provision, which was originally enacted as Section 210 of
the ERA asamended in 1978, Pub. L. No. 95-601, 8§10, 92 Stat. 2949, 2951 (Nov. 6, 1978),
was renumbered as Section 211 and amended by Section 2902(h)(3) of the Comprehensive
National Energy Policy Act of 1992, Pub. L. No. 102-486, 106 Stat. 2776, 3124 (Oct. 24,
1992). Section 2902(a) amended Section 211 to, inter alia, extend coverage to employees
workingfor DOE contractorslikethe Respondent here. 106 Stat. 3123, codified at 42 U.S.C.
85851(a)(2)(D) (1994).
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to aleve that increasesthe attendant risks. Problems with dismantling these weapons had caused
an earlier W55 program to be abandoned in the 1980s. Extreme careis required to minimize the
public and workplace hazards posed by the work of separating the high explosive and radioactive
components from a nuclear weapon. The meticulously detailed work procedures, the specialy
designed work area, the protective gear and equipment used, and the security measures employed
all reflect the critical nature of thiswork.

The development of procedures for weapon dismantlement

In order to determine the safest, most efficient means of disassembly, a dismantlement
program beginswith preliminary plans devel oped by experts from the national nuclear laboratories
who work with engineering staff from the plant. A carefully coordinated processfollows, in which
scientists, engineersand other plant expertswork, initialy on adummy weapon, to devel op detailed
procedures for disassembly of the weapon. Because the W55 was being used to begin the plant’s
transition to a " seamless safety" approach to weapons programs, these experts also worked with a
small team of PTs in developing the procedures. Previous programs had not involved PTsin the
devel opment of the proceduresfor dismantling theweapons. However, the W55 incorporated only
some aspects of the seamless safety approach, which created considerable confusion among
management and the W55 staff.

Development of the W55 dismantling procedures, known as Nuclear Explosives Operating
Procedures (NEOPs), continued for more than a year. After a formal safety evaluation was
conducted, theinitial PT team proceeded to dismantle a number of weapons, called the "pilot lot."
During that time, improvements to the process continued. Work on the pilot lot was completed
approximately eighteen months after theinitial PT team, known asthe "A Group," began work on
the W55 program. Whilethe A Group wasworking on the pilot lot, asecond team of PTsreceived
training in the W55 NEOPs using a dummy weapon. Near the completion of the pilot lot by the A
Group, the second team of PTs, the "B Group," was brought "online," i.e., to the W55 work areato
join the A Group in dismantling weapons.

The B Group included the six Complainants. Five of them — Williams, Sottile, M cQuay,
Olguinand Rodriguez —arrived on line on February 6, 1996, but Byrd was delayed until late March
while awaiting his security clearance. Soon after the B Group began work on dismantling the W55
weapons, DOE gave approval for the program to proceed to full production. Until that point, the
development of the W55 was under the direction of the Pantex Engineering and Design Division.
When the program was ready to proceed to full production, responsibility was shifted to the
Manufacturing Division and its slate of supervisory personnd.

Further refinements to the dismantlement process

Although the NEOPs had been devel oped to a point at which full production could begin, it
was expected that these exceptionally detailed instructions for dismantling the weagpons would
continue to improve asthe PTs actually began to "work the process.” Theinitia team, the A Group,
had been randomly sel ected because they were PTs who were available to work on the W55; they
had not been selected to participate in development of the W55 NEOPs based on any particular
experienceor qualifications. The plant manager and other supervisorstestified that, although a"safe
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process' was set up before the mass dismantlement was begun, continuous improvements to the
safety and efficiency of the operation wereexpected asnew participantsand observers, with differing
levelsof relevant experience, eval uated thedismantling procedures. Because of their hands-onrole,
W55 PTswere uniquely situated to suggest improvements to the arduous disassembly process. A
central focus of this case is the conflict that arose when the B Group PTs, some of whom had
extensive experience with nuclear weaponry and high explosives at Pantex or in the military, began
to evaluate the risks posed by the W55 process. The B Group’ s concernsplaced them in opposition
to the A Group, who were largely wedded to the process they had helped to develop.

DOE guidelinesand plant policy not only encouraged PTsto provideinput regarding NEOPs
devel opment but al so encouraged PTsto be alert to ad hoc safety concerns, which could arise at any
time as a result of anomalies in the weapons, equipment malfunctions, or human omissions or
mistakes. If, in the judgment of one or more PTs, a safety issue made it unnecessarily risky to
proceed PTs could exercise their "stop-work authority” to halt disassembly on a unit. The PTs
apparently took this authority very seriously and it was not exercised capricioudy.* Plant policy
condemned forcing PTsto continuewith an operationif they were uncomfortable.> Nonetheless, the
production schedule for the program was also a consideration in how safety issues were addressed.

NEOPs are devel oped to assure a safe disassembly process, and Mason & Hanger expected
the processto befollowed to theletter. To ensure that the detailed NEOPs were properly followed,
areader-worker procedure was required in which athird PT read the NEOPSs steps to the other PTs
who were actually manipulating the weapon. In addition, a Pantex engineer had to examine any
structural anomaly discovered in dismantling aparticular weapon so that the engineer could provide
awritten engineering instruction to the PTs regarding how to proceed on that unit. Certain NEOPs
steps had to be executed by two PTs who both had ther hands on the weapon at the same time.

The W55 work space and equipment

The W55 work was performed in aself-contained space that was generally referred to asthe
W55 bay. The bay actually comprised both a large work area, called the mechanical bay, and a
smaller area, called the cell. Thepreliminary stepsin thedismantling of each weapon took placein
the mechanicd bay, and thefinal stepsof separating the radioactive el ementsin the physics package
occurredinthecell. Thesetwo primary work spaces, along with adjacent smaller rooms, werefitted
with fixtures to aid in the proper positioning of the weapon and its components during the various
stages of disassembly. The high explosive in the weapon was very sensitive to force and could be
detonated if dropped a matter of inches. Floor padding was used as a safeguard against such
detonation during certain of the NEOPs steps. The work area was also equipped with several
systems and features to enhance security and to limit the damage that could result from fire or

4 For example, McQuay testified that the exercise of his stop-work authority inaW55
safety meeting on February 28 wasthefirst time he had invoked that authority snce he came
towork at Pantex in 1966. HT 789-91 (McQuay).

3 An assembly engineering manager, Ernest McNabb, testified that William Weinreich,
the plant manager, considered it "acardina sin” for PTsto beforced to continue working on
aweapon when they were uncomfortable. HT 1592 (McNabb).
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explosion.

Severa preliminary stepswererequired before the PTs entered the bay to begin work. They
first gathered at the gateto the bay, where supervisory personnel held a"stand-up meeting.” These
daily stand-up meetings provided an opportunity for the supervisors to address any concernsraised
by the PTs, to apprise the PTs of any devel opments regarding safety issues, and to announce each
PT’ s assignment to either the preliminary mechanical work on the weapon or to the final work on
the physics packageinthecell. Before entering the bay, thePTswererequired to test all the systems
pursuant to a pre-operations checklist. As a safeguard, completion of some of the pre-ops checks
required the participation of four employees. The PTswere also required to check a status board
located at the gate in order to ensure that regularly scheduled maintenance on the critical systems
serving the bay had been completed. Unlocking the bay required two PTs because the gate to the
bay was secured by two locks, with no one person having accessto the keysto both. One PT held
keys to one of the locks, and the keys to the other lock had to be retrieved from a security station
located some distance from the work area

After the PTs entered the bay, they donned various items of protective gear, including face
shields and lead aprons, depending on the task being performed. In additionto thefixturesinstalled
in the work area, the PTs used a number of tools to dismantle the weapons, severa of which were
specially designed for the work. Occasionally there were delays in obtaining replacements for
malfunctioning tools, and re-tooled equipment typically took weeks to design and obtain.

W55 supervisory and technical support staff

The PTs working on the W55 were subject to direction by an extensive organization of
supervisory personnel and a wide range of Pantex technical experts. As previousy noted, the
Engineering and Design Division was responsible for devel opment of the W55 until it proceeded to
full production in March, when the Manufacturing Division took charge. Whileintraining, the PTs
were supervised by atrainer from the Training and Design Technologies Division.

In addition to these changesin the PTs' chain of command, the supervisory scheme was
further complicated by the involvement of four lower level managers — a Program Manager, an
Operations Coordinator, and two Operations Managerswho served asfirst-line supervisors. During
the development of the disassembly process by the Engineering and Design Division, those
supervisory positions were held by Mitch Carry as the Program Manager, Danny Brito as the
Operations Coordinator, and Rustin Long and John Pontius, as the two Operations Managers. In
addition, Kathleen Herring served as Director of Program Management during devel opment of the
W55 process. Herring' sresponsibility ended inlate March, when the W55 program wastransferred
to the Manufacturing Division. At that time, Carry’s responshbility also ended, when he was
replaced by David Cole as Program Manager. Brito’s supervisory responsibility as Operations
Coordinator for the W55 continued, however, asdid Pontius' responsibility asfirst-line supervisor.
Longwasreassignedto adifferent program and Paul Harter filled hishisslot asfirst-line supervisor.

The first-line supervisors typically had individual responsibility for the two different work

areas, the mechanical bay and the cell. Brito and Colewere frequently called when aproblem arose
on the W55 line In addition, James Angelo, head of the Manufacturing Division, would
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occasionally meet directly with the W55 PTs, or al the PTsin the plant, to provide directions on
important issues. The PTs also depended on assistance from personnel from other plant divisons,
including the engineering, facilities management, radiation safety, high explosives, and nuclear
explosives departments.

Open conflict on the W55 and management’s response

The antagonism between the A Group PTs and the B Group, which included the
Complainants, apparently began even before the B Group arived on line. An investigative report
and afollow-up root cause analysis, drafted respectively by Pantex managers John Meyer and John
Rayford, were ordered by the Respondent in March and April 1996 asameans of examining various
problems in W55 staff relationships. CX 2, 3. Those reports concluded that one problem was
attributable to a communications and coordination failure by W55 managerial staff. That problem
arose when the B Group requested changes to the W55 process while they were in training and then
those changes were approved by management. When the A Group applied the new proceduresin
the W55 work bay, however, they werefound to be problematic. Another problem reflectedinthose
two reports and reinforced by management testimony concerned inadequacies in the training
provided to the B Group for work on the W55. Management took steps to remedy both of these
problems, particularly by changing the training provided to PTswho would later join the W55.

After the B Group arrived on line, they began to raise various concerns about the process
itself, aswell as questioning whether some of the A Group PTs and first-line supervisors failed to
comply with safety guidelines. Over the course of the W55 program, management validated and
acted upon many of thenuclear safety concernsthe Complainantsraised. Inorder to discussvarious
concernsthat the Compl ai nantshad raised in February, W55 management held safety meetingswith
program staff on February 27 — 29, 1996. At the last of those meetings, which plant manager
William Weinreich attended, management scheduled a re-tooling session for the following day to
attempt to minimize radioactive dust that posed an inhalation and ingestion risk or both, concerns
which had been raised by the B Group. Afterwards, two of the A Group PTs, Randy Heuton and
John Barton, spokewith Herring, the W55 program director, who took them to meet with Weinreich.
They complained that they thought the W55 process did not need further improvements. The A
Group PTsaso expressed concern that are-tooling shut-down would eliminate the overtime hours
that they had been working. Bartontestified that the B Group PTswere making notes about the W55
process, and he believed the B Group was trying to show that the A Group was "unsafe.”

Within a few days, hostilities between the PTs culminated in a confrontation between
Complainant Williams and Renee Stone, one of the A Group. The A Group PTs met with
management and asked that Williams be removed from the program. Management decided to do
so, but only on atemporary basis while an internal investigative team looked into the problem of
hostilitieson the W55. It was at this point that the Meyer investigative team interviewed W55 staff
and prepared areport regarding the conflict between thetwo groups. After theinternal investigation
was compl eted, management directed Rayford to analyze the root cause of the antagonism between
the A and B Groups and to recommend how it could be avoided in the future. The fact that
management ordered these reports to be prepared reflects the close connection between personnel
tensions and lessened productivity, aswell as heightened safety concerns, on the W55 line. Under
the guidelines rel evant to operations with nuclear weaponry, one PT’ semotional upset may require
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that operations be halted. Consequently, friction among employees could translate into serious
operational problems from the standpoints of both safety and productivity.

In April, management acted on this report. Specifically, management closed down W55
operations in order to schedule training in effective human interaction and teamwork for the entire
program staff, followed by a line-by-line review of the NEOPs. Dozens of changes were made to
the W55 process as aresult of the NEOPsreview. Williams had returned to the W55 and, after the
NEOPsreview, the hostility anong co-workers was apparently less pronounced. Management also
decided to separate the A and B Groups, with the A Group generally working in the cell and the B
Group working in the mechanical bay. This helped to reduce the friction.

During the remainder of the time that the Complainants were on the W55 program, May to
December 1996, the focus of workplace conflicts changed from incidents among the two PT groups
to incidents between the B Group and lower level management. These exchanges usually involved
disputes between the Complanants and the first- or second-level supervisor regarding compliance
with nuclear safety guidelines. In July, Williams filed an ERA complaint with the Occupational
Safety and Health Administration (OSHA) and raised various concerns to higher management,
including a contention that some W55 PTsviewed him asatroublemaker. In September, Mason &
Hanger -- with Williams' concurrence—engaged Vincent Noonan, an outside consultant, to conduct
an investigation of several issues Williams had raised concerning his history on the W55. That
report was released in late September.

Williamstestified that hostility toward him increased during the Noonan investigation, and
that it worsened in November after OSHA issued a decision in his favor on his ERA complaint.
With the W55 program nearing completion, Olguin and Byrd were transferred into training for
another program in early November. Williams quit work following a heated exchange with Harter
in late November. In early December McQuay, Sottile and Rodriguez were assigned to work with
the Facilities Division, on an interim basis.

ISSUES PRESENTED

1. Whether the Compla nants established the existence of a hostile work environment
during their tenure on the W55 program.

2. Whether the Complanants established that the Respondent is liable for the hogtile
work environment.

3. Whether Complainants Williams, McQuay, Sottile and Rodriquez sustained their
retaliatory temporary reassgnment claims;, whether Williams sustained his
constructivedischarge claim; and whether Sottilesustai ned hisnon-promotioncaim.

DISCUSSION
I. THE PATTERN AND PRACTICE EVIDENCE

Asathreshold matter, we address the parties’ arguments concerning the ALJ s exclusion of
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documentary evidence that purported to demonstrate that a work environment hostile to
whistleblowers existed at Pantex prior to the 1995-96 timeframe covered by these complaints. The
Complainants argue that the ALJ' s determination to exclude documents that they offered to
demonstrate apattern and practice of unlawful retaliation against whistleblowers at the Pantex Plant
interfered with what they charactize as their due process right to present thiscase fairly. CIB at 6,
52-54; CRB at 19-20. The Respondent urges that the Complainants have faled to demonstrate
reversible error. RRB at 53-54.

Formal rules of evidence do not govern this ERA case. In proceedings under the Act,
“Formal rules of evidence shall not apply, but rules or principles designed to assure production of
the most probative evidence available shall be applied. The administrative law judge may exclude
evidence which isimmaterial, irrelevant, or unduly repetitious.” 29 C.F.R. 824.6(e). In addition,
an ALJ s action that does not substantially prejudice the presentation of a party’s case does not
violate the party’s due process rights. Under 29 C.F.R. 818.103(a)(2), “A substantial right of the
party is affected unless it is more probably true than not true that the error did not materially
contribute to the decision or order of the judge.” See also Calderon-Ontiveros v. INS, 809 F.2d
1050, 1052 (5th Cir. 1986) and casesthere cited; Smith v. Esicorp, Inc., No. 93-ERA-00016, slip op.
at 11 (Sec'y Mar. 13, 1996).

Evidence of pre-existing hostility toward whistleblowers may be relevant to the cause of
workplace hostility but may also, in certain circumstances, be relevant to the hostility level. See
Warren v. City of Carlsbad, 58 F.3d 439, 443 (9th Cir. 1995). However, under the applicable
authorities, the exclusion of evidence purporting to demonstrate a pre-existing work environment
hostileto whistleblowerswaswithin the discretion of the ALJ. Inview of our conclusion, discussed
infra, that each Complainant established that he was subjected to an actionable level of hostility
related to ERA-protected activity, the exclusion of evidence of prior hostility would not affect the
outcome of the HWE claimsinthiscase.® Additionaly, becausefailing to admit documentsthat do
not affect the outcome of the caseisharmlesserror, if error at all, we agree with the Respondent and
reject the Complainants' contention regarding the ALJ s exclusion of evidence of prior hostility
toward whistleblowers. ’

6 We note that the record contains other evidence that suggests that Pantex Plant
personnel were generally antagonistic to whigleblower activities. We have considered this
evidencein our evaluation of these HWE complaints. HT 1430-31 (Pontius, testifying that
it is "a point of contention through[out] Pantex" when someone threatens to shut down a
program); HT 326-29 (Williams); CX 4 at 20 (regarding W70 PT Perry’ sthreat to "take care
of" Williams "without a trace' if the W70 was shut down because of Williams
whistleblowing).

7 The Complainantssubmitted the documentsat issue asan appendix totheir brief that
was filed with the Board on February 10, 1998. CIB, App. A. On May 8, 1998, the
Respondent moved that the documents filed as Appendix A, in addition to Appendix B to
the Complainants' brief, which concernsthe damagesissue, be stricken fromtherecord. On
June 12, 1998, the Complainants filed a response to the May 8 motion, in which they
opposed the motion and, in the alternative, requested that references to Respondent’s
(continued...)
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II. THE HOSTILE WORK ENVIRONMENT ALLEGATIONS
A. The standard for establishing a hostile work environment under the ERA

The employee protection provision of the ERA provides, in relevant part:

No employer may discharge any

employeeor otherwise discriminateagainst any
employee with respect to his compensation,
terms, conditions or privileges of employment
because the employee (or person acting
pursuant to a request of the employee) —

(A)

(B)

(©

(D)

notified his employer of an dleged
violation of this Act or the Atomic
Energy Act of 1954 (42 U.S.C. 2011 et
seq.);

refused to engage in any practice made
unlawful by this Act or the Atomic
Energy Act of 1954, if the employee has
identified the alleged illegality to the
employer;

testified before Congress or at any
Federal or State proceeding regarding
any provision (or proposed provision) of
this Act or the Atomic Energy Act of
1954,

commenced, caused to be commenced,
or is about to commence or causeto be
commenced aproceeding under thisAct
or the Atomic Energy Act of 1954, as
amended, or a proceeding for the
administration or enforcement of any
requirement imposed under this Act or
the Atomic Energy Act of 1954, as

(...continued)

Proposed Findings of Fact contained in the Respondent’s brief filed on May 11, 1998, be
stricken. By Order issued May 23, 2001, the Board reserved ruling on the merits of the

Respondent’ smotion to strike and the rel ated pleadingsfiled by both parties. 5/23/01 Order

at 2. Our regjection of the Complainants’ argument regarding the ALJ s exclusion of the
documents at Appendix A renders moot the Respondent’ s motion to strike Appendix A, as

well astheresponsive motion filed by the Complainantson June 12. Similarly, our dismissal

of the complaints in this case renders moot the Respondent’s motion to strike the
Complainants’ Appendix B, concerning damages.
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amended;

(E) tedtified or is about to testify in any
such proceeding or;

(F) assisted or participated or is about to
assist or participate in any manner in
such a proceeding or in any other
manner in such a proceeding or in any
other action to carry out the purposes of
this Act or the Atomic Energy Act of
1954, as amended.

42 U.S.C. §5851(a)(1) (1994). The ERA thus protects employees who raise nuclear safety-related
concerns from retaliation in the form of discharge or other actions that rise to the level of
discrimination with respect to the “terms, conditions or privileges of employment.” This ERA
protection has been construed to prohibit retaliatory harassment that creates a HWE. English v.
General Electric Co., 858 F.2d 957, 963-64 (4th Cir. 1988); Smith v. Esicorp, Inc. No. 93-ERA-
00016, slipop. at 23 (Sec’'y Mar. 13, 1996); Marien v. Northeast Nuclear Energy Co., NO. 93-ERA -
00049, slip op. at 7 (Sec’y Sept. 18, 1995). The body of HWE case law developed under the ERA
and its sister statutes draws heavily from court opinions applying Title VIl of the Civil Rights Act
of 1964. See English, 858 F.2d a 963-64; Berkman v. U.S. Coast Guard Academy, ARB No. 98-
056, ALJ Nos. 97-CAA-2, -9, dlip op. a 16-17 (ARB Feb. 29, 2000) (arising under various
environmental protection statutes); Varnadore v. Oak Ridge Nat’l Lab., Case Nos. 92-CAA-2, -5;
93-CAA-1 (Varnadore 1996), dip op. at 90-101 (Sec'y Jan. 26 1996) (arising under various
environmental protection statutes); Smith, slip op. at 23-27, (under ERA); Marien, Slip op. at 7
(under ERA); 29 C.F.R. 824.1. The six Complainants allege that both supervisory and co-worker
harassment contri buted toworkplace hogtility.? Beforedemonstrating that the Respondent isliable
for such harassment, each of the Complainants must establish that prohibited harassment created a
HWE, through proof, by a preponderance of the evidence, of the following elements

1) that he engaged in protected activity;

2) that he suffered intentional harassment related to that activity;

8 The United States Supreme Court established a new standard for establishing
employer liability for supervisory sexual harassment under Title VIl in Faragher v. City of
Boca Raton, 524 U.S. 775 (1998), and Burlington Industries v. Ellerth, 524 U.S. 742 (1998).
See discussion infra 811G1. By order dated May 23, 2001, the Board granted the
Complainants’ July 9, 1998 motion for leave to file a supplemental brief regarding the
Ellerth and Faragher decisions and accepted the Complainants’ supplemental brief that had
been filed with the motion. The Board order granted the Respondent’s motion to file a
responseto the supplemental brief. The Respondent’ s supplemental brief responding to the
Complainants’ arguments was filed July 6, 2001. The Complainants’ reply brief wasfiled
July 23, 2001. Our consideration of the parties argumentsis reflected in our discussion of
the employer liability issue, infia at 8lIG.
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3) that the harassment was sufficiently severe or pervasive so as to alter the conditions of
employment and to create an abusive working environment;

4) that the harassment would have detrimentally affected a reasonable person and did
detrimentally affect the complainant.

See Berkman, dlipop. at 16-17, 21-22; Freels v. Lockheed Martin Energy Systems, ARB No. 95-110,
ALJNos. 94-ERA-6, 95-CAA-2, dip op. at 13 (Sec’'y Dec. 4, 1996) (quoting West v. Philadelphia
Elec. Co., 45 F.3d 744 (3d Cir. 1996)).

The ALJ sanalysis of the HWE clams did not evaluate the allegations of each of the six
Complainants on their individual merits. RD& O at 59-60. For example, in examining the issue of
acausal link between protected activity and harassment, the ALJ did not distinguish between the
differing approachesof thesix individual Complainantsto theraising of nuclear safety concerns, but
focused only on the conduct of one complainant, Williams. 7d.

The Complainants assert that the ALJ erred by faulting them for bypassing the W55 chain
of command. RD& O at 60. Uncontradicted evidence in the record indicatesthat at |east one of the
Complainants never bypassed the chain of command. HT 1953-54 (McQuay). Furthermore, the
record indicates that the extensive supervisory hierarchy along with the transitions between
supervision by the Training, Engineering Design and Manufacturing divisionsresulted in confusion
about precisely who wasin the Complainants’ chain of command, particularly in the early months
after they joined the W55 program. CX 2 at 3; HT 714-16, 725-26 (Meyer). The record aso
demonstrates that middle and higher level managersinvited the PTsto bring concernsto them. HT
1484-85 (Carry), 1934 (Weinreich).

More importantly, it is along-standing principle of whistleblower case law, established by
the Secretary and further developed by this Board and the United States Courts of Appeals, that it
isaprohibited practice for an employer to retaliate against an employee for not following the chain
of command in raising protected safety issues. See Pogue v. United States Dep 't of Labor, 940 F.2d
1287, 1290 (9th Cir. 1991); Ellis Fischel State Cancer Hosp. v. Marshall, 629 F.2d 563, 565-66 (8th
Cir. 1980), cert. denied, 450 U.S. 1040 (1981); Saporito v. Florida Power & Light Co., Nos. 89-
ERA-7/17,dlipop. at 5-7 (Sec'y Feb. 16, 1995); Pillow v. Bechtel Const. Co., No. 87-ERA-35, dlip
op. at 22-23 (Sec’y July 19, 1993), aff’d sub nom. Bechtel Const. Co. v. Sec’y of Labor, 98 F.3d 1351
(11th Cir. 1996) (table). Thischan of command principleisas aopplicable to communicationswith
a regulating agency like the DOE as it is to the raising of nuclear safety concerns within the
employer’ sorganization. See Kansas Gas & Elec. Co. v. Brock, 780 F.2d 1505, 1511-13 (10th Cir.
1985), cert. denied, 478 U.S. 1011 (1986); Mackowiak v. Univ. Nuclear Systems, 735F.2d 1159 (9th
Cir. 1984); DeFord v. Sec’y of Labor, 700 F.2d 281, 286 (6th Cir. 1983).

The ALJs HWE analysis aso does not address the question of whether any of the
Complainantshad established thelevel of hostility necessaryto prevail, see point 3) above. The ALJ
does examine whether a causal connection between protected activity and the hostility had been
demonstrated, see point 1) above. RD& O at 59-60. Concerning thelevel of hostility demonstrated
by the Complainants, the ALJ states only, "That hostility was present in the W55 program is
undisputed.” /d. at 60.
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Complainants urge that the AL J erred by failing to identify evidentiary support for the vast
magjority of hisfactual findings, to acknowledge evidence that could support contrary findings, or
to provide an explanation for the rejection of such evidence. See, e.g., CIB 7, CRB 1-3. The ERA
requires that Secretarial decisions "be made on the record after notice and opportunity for public
hearing." 42 U.S.C. 85851(b)(2)(A). Pursuant to the Administrative Procedure Act, decisionson
the record must provide the "findings and condusions, and the reasons or basis therefor, on all the
material issues of fact, law or discretion presented on therecord . . . ." 5 U.S.C. 8557(c)(3)(A)
(1994); see Lockert v. U.S. Dep’t of Labor, 867 F.2d 513, 517 (9th Cir. 1989) (holding that
Secretary’ s ERA decision was adequate under 8557(c)(3)(A), because the evidentiary basis for the
decisionwasclearly specified and thus did not require specul ation by the court); 29 C.F.R. 818.57(b)
(summarizing contents required in ALJ decisions). Consistent with the mandate of Section
557(c)(3)(A), the ALJ sfindings of fact must provide an explanation for theresolution of conflicts
in the evidence and must reflect proper consideration of evidence that could support contrary
findings. See Nat’l Labor Relations Boardv. Moore Bus. Forms, 574 F.2d 835, 843 (5th Cir. 1978);
Office of Federal Contract Compliance Programs v. Goodyear Tire & Rubber Co., ARB No. 97-
039, ALJNo. 94-OFC-11, dip op. a 16 n.13 (ARB Aug. 30, 1999) (citing NLRB v. Cutting, Inc.,
701 F.2d 659, 667 (7th Cir. 1983)); Bartlik v. Tennessee Valley Auth., No. 88-ERA-15 (Sec'y Dec.
6, 1991) (remanding caseto AL Jfor specific credibility determinations and specific citationsto the
record).

Because the Board, as the designee of the Secretary, has plenary power in reviewing the
ALJ srecommended decisioninthiscase, see 5U.S.C. 8557(b); Trimmer v. U.S. Dep 't of Labor,
174 F.3d 1098, 1102 n.6 (10th Cir. 1999) (under the ERA), we have engaged in ade novo review
of the record and have rendered the factual findings necessary to decide these hostile work
environment claims. The ALJ is in the best position to render demeanor-based credibility
determinationsbecause he has observed thewitnesses at hearing. Accordingly, the ALJ scredibility
determinationsthat "rest explicitly on an evduation of the demeanor of the witnesses' areaccorded
significant weight. Pogue, 940 F.2d at 1289. Other than a determination regarding the credibility
of Williams' testimony concerning the constructive discharge issue, RD& O a 65-66, the ALJ did
not provide any credibility determinations However, we have relied on various other indicia of
witnessreliability inreviewingtherecord. Witnessself-interest, whether or not awitness’ testimony
is internally consistent, inherently improbable, or either corroborated or contradicted by other
evidence, areall factorsthat we have applied to resolve any relevant conflictsin the testimony. See
Bartlik v. Tennessee Valley Auth., No. 88-ERA-15, dlipop. at 5n.2 (Sec’y Apr. 7, 1993) and cases
therecited. We now discussthelegal standardsfor establishing an actionable level of hostility and
other elements of the hostile work environment cause of action under the ERA.

B. Gauging the level of hostility under the ERA

We begin by examining the level of hostility that a complainant must establish to sustaina
HWE complaint under the ERA. The Board and the Secretary have followed the lead of the Court
of Appeasfor the Fourth Circuit in English and adopted the Title V11 requirement that in order to
support a HWE allegation a complainant must establish harassment that is "sufficiently severe or
pervasive as to ater the conditions of employment and create an abusive or hostile work
environment." Varnadore (1996), dlip op. at 93-95 (noting that the English court relied on the
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Meritor Savings Bankv. Vinson, 477 U.S. 57, 67 (1986) decisionunder Title VIl indeciding an ERA
complaint, and adopting the Meritor approach for environmental protection statutes); see Berkman,
dlip op. at 16 (quoting from Smith, slip op. a 23-24, which cites Meritor). In Berkman, the Board
looked to the Supreme Court’s Title VII decision in Harris v. Forklift Systems, Inc., 510 U.S. 17
(1993) for guidance regarding the particular factors to be considered in evaluating the overall
severity of the harassment. The Board noted that the Court in Harris directed that "al the
circumstances' be considered in determining whether an actionable level of hostility has been
establishedin Title V1l cases. Harris identified the following asfactorsthat may berelevant to this
determination:

[T]he frequency of the discriminatory conduct, its severity;
whether it is physically threatening or humiliating, or amere
offensive utterance; and whether it unreasonably interferes
with an employee’s work performance.

Berkman, dip op. at 16 (quoting Harris, 510 U.S. at 23). The Board in Berkman also recognized the
fact that workplace interaction rarely conformsto an ideal level of harmony. In reality, workplace
interaction involves missteps by both rank and file employees and managerial personnel, and our
evaluation of thelevel of workplace harassment must provideleeway, a"normal range of workplace
giveandtake," for such misstepson both sides. See Berkman, dip op. at 19. Actionsor remarksthat
fall within the "norma range' of conduct in one workplace may be unacceptable in another. See
Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81-82 (1998) (arising under Title VII).
Just asthe "social impact” of sexually harassing incidents alleged under Title VI is best evaluated
by referenceto "aconstellation of surrounding circumstances, expectations, and relationships' inthe
workplace, Oncale, 523 U.S. at 81-82, thelevel of hostility created by the harassing incidentsin this
case are best gauged by reference to the characteristics of the workplace where they arose.

However, our determination regarding whether the harassing incidents here rise to an
actionable level ultimately turns on the question of how best to serve the whistleblower protection
purpose of the ERA. As the Complainants argue and the Board has observed, the purpose of the
ERA differsfrom that of federa anti-discrimination legidation such as Title VI, in that the ERA
whistleblower provisionisintended to "promote the public health and safety enforcement god™ of
the ERA. Hobby v. Georgia Power Co., ARB Nos. 98-166, -169, ALJNo. 90-ERA-30, slip op. at
26 (ARB Feb. 9, 2001). Asthe Supreme Court stated in English v. Whitfield, 496 U.S. 72 (1990),
the ERA’s employee protection provision "encourages employees to report safety violations and
provides a mechanism for protecting them against retaliation for doing so." 496 U.S. at 82.° Title
VIl and other federal anti-discrimination case law provide guiddines for measuring the impact of
harassment on a complainant’s work environment, but the focal point of our analysis must be
whether such harassment undermines the raisng of safety concerns protected by the ERA. See

’ The question before the Supreme Court in English concerned whether the ERA pre-
empted the claim for intentional infliction of emotiond distress that the complainant had
filed against her employer under state law. The case before the Court in English thus did not
includethe ERA complaint that was beforethe Court of Appealsfor the Fourth Circuitinits
1988 decisionin English, whichiscited supra. 1nits1990 decision, the Supreme Court held
that the ERA did not preclude the complanant from filing the state claim.
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Smith, dip op. a 26 (holding that sarcastic, derogatory cartoons of whistleblower were "tantamount
to intimidation, having a chilling effect on open communication between Ebasco [Esicorp]
employees and the NRC, and counteract[ing] the purpose of the ERA"); cf. Weller v. Citation Oil
and Gas Corp., 84 F.3d 191, 194 (5th Cir. 1996) (emphasizing need to focus on Title VII goal in
determining whether harassing acts riseto an actionable level); Dedngelis v. El Paso Mun. Police
Officers’ Ass’n, 51 F.3d 591, 593 (5th Cir. 1995) (same)(cited in Smith).

Employees who work in nuclear power plants or weapons facilities play a crucid role in
calling attention to hazardous conditions where risks to workers and public health and safety must
be managed with considerable care. See Stone & Webster Eng’g Corp. v. Herman, 115 F.3d 1568,
1569 (11th Cir. 1997); Rose v. Sec’y of Labor, 800 F.2d 563, 565 (6th Cir. 1986) (Edwards, J.,
concurring: discussing need for vigilance over nuclear operations and the role of ERA
whistleblowersin promoting nuclear safety). Thiscase demonstrates how, in addition to providing
necessary input to regul ators, empl oyeesinvolved in thehandlingof nuclear materialsplay adecisive
roleinaerting plant management to practicesor conditionsthat woul d otherwise remain unchecked,
possibly with dire consequences. DOE policy statementsregarding enforcement of Nuclear Safety
Reguirements at facilities like the Pantex Plant emphasi ze the importance of identifying practices
or conditionsthat do not comply with DOE Nuclear Safety Requirements and therole of employees
in calling attention to such potential safety problems before serious consequencesresult. 10 C.F.R.
Part 820, App. A (1995); see Final rule, procedural rules for DOE nuclear activities, 58 Fed. Reg.
43680, 43681, 43704-05 (1993); see also Interim rule, amendment of enforcement policy statement,
62 Fed. Reg. 52479, 52481, 52484 (1997) (codified at 10 C.F.R. Part 820 (2000))(regarding new
provisions concerning the importance of "fostering a questioning attitude by [the contractor’s]
workers and supervisors')."” Congress amended the ERA in 1992 to explicitly cover complaints
raised to an employer, in addition to complaints voiced publicly or to a regulatory agency. See
§2902(a) of the Comprehensive National Energy Policy Act, Pub. L. No. 102-486, 106 Stat. 2776,
3123, Oct. 24, 1992 (codified at 42 U.S.C. §85851(a)(1)(A), (B) (1994)). By expressly extending
coverageto internad complaints, Congress effectively ratified the decisions of several United States
Courtsof Apped sthat agreed with the Secretary that the empl oyee protection provision asorigindly
enacted should be interpreted to protect informal complaints raised to an employer. See Bechtel
Const. Co. v. Sec’y of Labor, 50 F.3d 926, 931-33 (11th Cir. 1995) and casestherecited (construing
§210(a) of the Energy Reorganization Act of 1974, asamended, Pub. L. No. 95-601, 8§10, 92 Stat.

10 The enforcement policy statement that accompanies the DOE procedural rulesfor
nuclear activities was revised in 1993. 58 Fed. Reg. 43680 (1993)(Final rule, Procedural
Rules for DOE nuclear activities, 10 C.F.R. Part 820). Under the revised enforcement
policy statement, “ chilling effect reprisals against contractor employees’ in violation of the
employeeprotectionregulationsat 10 C.F.R. Part 708 constituteviol ationsof Nuclear Safety
Requirements for which a civil penalty can be imposed pursuant to the Price-Anderson
Amendmentsto the Atomic Energy Act, 42 U.S.C. 82210(n)(2). 58 Fed. Reg. 43680, 43681
(1993)(Final rule, Procedural Rulesfor DOE nuclear activities, 10 C.F.R. Part 820). In 2000,
DOE similarly added information collected in whistleblower complaints adjudicated under
the ERA by the Department of Labor that demonstrates retaliation against employees for
raising nuclear safety-related issues as a basis for determining whether to impose such
penalty. 65 Fed. Reg. 15218-19, 15220-21 (2000) (Fina rule, procedural rules for DOE
nuclear activities, general statement of enforcement policy, 10 C.F.R. Part 820).

USDOL/OALJREPORTER PAaGe 15



2949, 2951 (Nov. 6, 1978), codified at 42 U.S.C. 85851(a)(3) (1988)). As the court in Bechtel
Const. explained, coverage of internal complaints “encourages safety concerns to be raised and
resolved promptly at the lowest possible level . . . facilitating voluntary compliance with the ERA
and avoiding the unnecessary expense and delay of formal investigations and litigation.” 50 F.3d
at 933. Stated differently, ERA protection is most effective when it encourages employeesto aid
their employersin complying with nuclear safety guidelines by raising concernsinitially withinthe
workplace. Of particular significance to this case, Congress also amended the ERA in 1992 to
extend coverage to the employees of contractors who operate DOE nuclear weapons facilities like
the Pantex Plant."" See n.3, supra.

Thus, the question before us in these HWE claims is whether the harassing actions that are
at issuereached alevel, asanalyzed under the Harris and Berkman guidelines — sufficiently severe
or pervasive as to dter the conditions of employment and create an abusive or hostile work
environment” — that interfered with the raising of nuclear safety-related concerns in the course of
W55 operations. Although we will consider the norms of conduct in the W55 workplace in our
analysis, the determinative factor remains the impact of the harassment on the raising of safety
concerns protected by the ERA.

C. The W55 work environment

The highly specialized work done by the Complainants, their co-workers, and supervisors
required extraordinary attention to detail and involved ahigh degree of physical risk. Review of the
extensive testimony and documentary evidence also suggests that the Complainants wereworking
in a "rough-and-tumble" plant culture, where the PTs and their first-line supervisors were plain
spoken and quitedirect in speaking to one another, regardless of thetopic. Not unexpectedly, these
two elements a rough-and-tumble culture combined with the need for intense concentration and
mutual cooperation in the hazardous work at hand contributed to an environment in which staff
tension and frustration were vented through outbursts that occurred with some regularity. See, e.g.,
HT 596-98, 601 (Stone, testifying re her use of foul language to express concern about loss of
overtime at February 28, 1996 safety meeting); HT 866-69 (Olguin, testifying re exchange with a
group PT James Moore, who had failed to properly survey acontaminated music stand); see also HT
1810 (Angdo, testifying re "body-slamming’ incident involving W70 PTs that occurred in a
breakroom); HT 477 (Williams, testifying that co-workersreferred to the W55 Covey/team-building
training as"love" or "Barney" classes, thelatter inreferenceto amediacharacter developed for pre-
school children); RX 6 (Angelo memo re handling workplace friction, which anticipates i sol ated

" Specifically, the definition of "employer" under Section 211 of the ERA as amended
includes "acontractor or asubcontractor of the Department of Energy that isindemnified by
the Department under Section 170 d. of the Atomic Energy Act of 1954 (42 U.S.C.
§2210(d))" except for facilities covered by Executive Order N0.12344, nuclear propulsion
facilities, which are exempted from coverage. 42 U.S.C. 85851(a)(2)(D) (1994). Thereport
of the House Committee on Interior and Insular Affairsindicates Congressional concern that
"whistleblower harassment and retaliation remain all too common in parts of the nuclear
industry,” and an intention that the amended whistleblower provisions would aid in
addressing "those remaining pockets of resistance.” H.R. Rep. No. 102-474, pt. 8, at 78
(1992), reprinted in 1992 U.S.C.C.A.N. 2282, 2296.
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“stress relieving encounter[s]” among employees); RX 12, 68, 145 (Pantexan, plant newsletter).
This impression is strongly reinforced by the numerous incidents in which PTs exchanged rather
offensive remarks, and the lack of any indication in the record that these exchanges resulted in
reprimands or other disciplinary actions. See, e.g., HT 629-30 (Heuton, testifying that he called
Williamsvarious epithets because Williams' lack of trust inthe A Group made him "mad"); but see
HT 675-76, 1332, 1527 (testimony of Cole, Brito and A Group PT testifying re EEO counseling
provided the PT because he dlegedly made a racially disparaging remark). In sum, the record
indicates that the normal range of give and take in the W55 workplace provided leeway for
intemperate remarks by both PTs and first-line supervisors.

With these aspects of the W55 workplace in mind, we examine the incidents of alleged
harassment to determine whether they created ahogtile or abusivework environment. In analyzing
theincidentsthe Complainantsallege, we consider whether the eventswerehumiliating, threatening
or merely offensive. We also address other factors adopted by the Board and the Secretary from
Harris — how frequently the incidents occurred, to what extent the harassment pervaded the
workplace and whether the harassment unreasonably interfered with the respective Complainant’s
work performance. See Berkman, slip op. at 16-17. Aspreviously discussed, we consider all these
factorsin determining whether the harassment reached alevel that impermissibly interferedwith the
raising of nuclear safety concerns. See Smith, dlip op. at 26. Although the rough-and-tumble culture
of the W55 workplace complicates our task, we must nonetheless determine whether such
harassment created awork environment that was hostile to raising ERA-protected concerns.

D. The Complainants’ protected activities

The ALJ determined that the Complainants’ protected activities and the subsequent
harassment werenot related. Wedisagree. Wefindthat apreponderance of the evidence establishes
that the Complainants engaged in protected activities that gave rise to harassment from supervisory
personnel and co-workers. Furthermore, wefind and concludethat a preponderance of the evidence
establishesthat theresulting hostility was sufficiently severe and pervasive asto be actionable under
the ERA, that the hostility would have detrimentally affected a reasonable person and did
detrimentally affect each Complainant. See Berkman, slip op. at 16-17, 21-22. Beforewe analyze
the level of harassment under Berkman, we discuss the legal standard for activities that qualify for
ERA protection and the evidence relevant to such activities. Finally, we address the relaionship
between the protected activities and the incidents of harassment.

1. The legal standard for determining which activities qualify for ERA protection

We note that the ALJ rendered only a summary finding regarding activity protected by the
ERA. Specifically, the ALJ observed that the ERA amended in 1992 expressly covers complaints
raised internally to an employer. Hethen concluded:

As to whether or not Complainants’ concerns were about
safety violations under the Act, | see no reason to spend time
onthisissue. Certainly, some concerns of the Complanants,
whether voiced asagroup or individually, were sefety rel ated
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and condtitute protected behavior under the Act.

RD& O at58. WeagreewiththeALJthat therecord dearly supportsafinding that the Complainants
engaged in activities protected by the ERA. It is, however, essential that we further identify those
activities, in order to determine whether the complained of incidents of harassment were related to
a protected activity and thus prohibited.

The ERA protects a number of activities that further the purposes of the statute. Those
activities include communications with one’' s employer, or communications and cooperation with
regulators or other government officials regarding nuclear safety requirements imposed under the
AtomicEnergy Act or theERA. 42U.S.C. 85851(a)(1)(A)-(F). Withinthe context of nuclear power
plant operation and repair, the Secretary, the Board and a number of the United States Courts of
Appeals have repeatedly addressed the issue of which activities qualify for ERA protection. That
body of caselaw provides the following guidelines.

First, safety concerns may be expressed orally or in writing. See, e.g., Stone & Webster
Eng’gv. Herman, 115 F.3d 1568, 1573 (11th Cir. 1997) (holding that when "an employeetal ksabout
safety to aplant fire official, an employer and an industry regulator, he or she acts squarely within
the zone of conduct that Congressmarked out under 42 U.S.C. 85851(a)(1)"), aff g Harrison v. Stone
& Webster Eng’g, No. 93-ERA-44 (Sec'y Aug. 22, 1995); Bechtel Const. Co. v. Sec’y of Labor, 50
F.3d 926, 931 (11th Cir. 1995) (agreeing with Secretary’s characterization of "questioning one’s
supervisor’s instructions on safety procedures as ' tantamount to a complaint.”"), aff’g Nichols v.
Bechtel Const. Co., No. 87-ERA-0044 (Sec’y Oct. 26, 1992). Second, the concern expressed must
be specific to the extent that it relatesto a practice, condition, directive or occurrence. See Sprague
v. Amer. Nuclear Resources, Inc., 134 F.3d 1292, 1296 (6th Cir. 1998) (stating that covered ERA
whistleblower "typically allege[ s| asafety concern that [is] both concrete and continuing); Bechtel
Const. Co.,50F.3d a 931 (whigtleblower "did not merely make general inquiries regarding safety
but . . . raised particular, repeated concerns about safety procedures for handling contaminated
tools"); Consolidated Edison Co. v. Donovan, 673 F.2d 61, 63 (2d Cir. 1982) (whistleblower raised
concerns about inadequate radiation work permit, possible production of radioactive dust by
sandblasting, and lower level management’s lack of action on safety complaints), aff’g Cotter v.
Consolidated Edison Co., No. 81-ERA-6 (Sec’y Nov. 25, 1981).

Third, awhistleblower’ sobjection to practices, policies, directivesor occurrencesiscovered
if the whistleblower reasonably believes that compliance with applicable nuclear safety standards
isin question; it is not necessary for the whistleblower to cite a particular statutory or regulatory
provision or to establish aviolation of such standards. See Kansas Gas & Elec. Co. v. Brock, 780
F.2d 1505, 1507 (10th Cir. 1985) (quality assurance inspector’'s documentation of "potential
construction deficiencies' and "potential quality assurance problems’ constituted protected ERA
activity), aff’'g Wells v. Kansas Gas & Elec. Co., N0O. 83-ERA-12 (Sec’y June 14, 1984); Miller v.
Tennessee Valley Auth., ARB No. 98-006, ALINo. 97-ERA-2, slip op. at 5 (ARB Sept. 29, 1998)
and cases there cited (unnecessary for employees whose work requires them to make
recommendations regarding how best to serve the interest of nuclear safety to allege violation of
specific statutory or regulatory standard to qualify for ERA protection); Seater v. Southern California
Edison, ARB No. 96-013, ALJNo. 95-ERA-13, dlip op. at 5 (ARB Sept. 26, 1996) and authorities
there cited; Hobby v. Georgia Power Co., No. 90-ERA-30, slip op. at 17-18 (Sec’'y Aug. 4, 1995)
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and authoritiestherecited, aff ’d sub nom. Georgia Power Co. v. U.S. Dep 't of Labor, No. 01-10916,
dlip op. at 12-15 (11th Cir. Sept. 30, 2002). Thisthird principle is especially relevant to this case
where, for the mog part, the Complainants raised safety concerns while performing work with
nuclear weapons that posed arisk of imminent danger to the workers and the public. Conditioning
protection for such concerns on a reference to supporting legal authority or proof that a nuclear
incident would otherwise occur would contravene the ERA interest of minimizing the risk of a
nuclear accident.

Neither the Secretary nor the Board has previously addressed the question of ERA protection
for specific concerns raised by employees who routinely work with the assembly or disassembly of
nuclear weapons. The foregoing body of ERA case law developed from complaints arising within
nuclear power plants, which are subject to Nuclear Regulatory Commission regulation.'? In this
case, however, we are dealing not with anuclear power plant but with anuclear weaponsplant. In
addition to the body of case law already discussed, we therefore also ook to DOE regulations and
orders regarding nuclear safety in determining what activities qualify for ERA protection.

2. The evidence and argument concerning protected activities

We find that the record establishes that each Complainant raised concerns about specific
practices, conditions, directivesor occurrencesrelaed to nuclear safety. Wefurther find that, when
the Complai nants rai sed those concerns, each reasonably believed that compliance with applicable
nuclear safety standards was in question. The Board thus concludes that each Complainant raised
concernsthat qualify for ERA protection. The Complanants safety concerns can bearranged into
several categories. We begin by explaining how those categories of concerns qualify for ERA
protection pursuant to the guidelinesjust discussed. We also indicate the evidentiary basisfor each
finding.

a. Training

The Complainants' concerns regarding training for the W55 were raised with various
supervisors in the latter part of 1995 and the early part of 1996. Those concerns touched on the
inadequacy of the training space, the problem of being trained to use an improper tool for one of the
NEOPs steps, a lack of briefing on the radiological risks attendant to working on the W55,
inadequate training for cutting the weapons case on the W55, and the lack of adequate time for the

12 42 U.S.C. 85851(a) (1988); 42 U.S.C. 85851(a)(2)(A) - (C) (1994); see also Wensil
v. U.S. Dep’t of Energy, No. 86-ERA-15 (Sec’y June 22, 1995) (discussing history of Atomic
Energy Act of 1954, Pub. L. No. 83-703, 68 Stat. 919 (codified at 42 U.S.C. 882011-2296
(1982)), which established the Atomic Energy Commission (AEC); the ERA, Pub. L. No.
93-438, 88 Stat 1233 (codified asamended at 42 U.S.C. §85801-5891 (1982)), whichin 1974
established the Energy Research and Devel opment Administration (ERDA) and the Nucl ear
Regulatory Commission, and transferred the AEC’s respongbility for nuclear weapons
facilities to the ERDA; and the statute that established the Department of Energy in 1977,
Pub. L. No. 95-91, 91 Stat. 565, 577 (codified as amended at 42 U.S.C. §7151 (1982)), and
transferred ERDA responsibility for nuclear weapon weaponsfacilities to that Department;
10 C.F.R. Chap. | (NRC regulations).
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trainees to absorb the training material. HT 62, 67-70, 78-80, 84-87, 104-07, (Sottile), 232
(Williams), 778 (McQuay), 904-05 (Olguin), 1108-15 (Byrd), 1223-25 (Herring), 1382-83 (Long),
1446-47 (Carry); see CX 2, 3, 4. Although the Respondent offered little evidence to contradict the
Complainants’ allegations and evidence about their safety concerns generally, the Respondent does
contend that concerns raised while the Complainants were in training do not qudify for ERA
protection. RRB 28-30. However, contrary to the Respondent’s argument, the fact that the
Complainants advanced these concerns before they were on the W55 line and actually began
handling radioactive materials and high explosives does not place them beyond ERA protection.

The Respondent specifically relies on a passage from Kesterson v. Y-12 Nuclear Weapons
Plant, ARB No. 96-173, ALINo. 95-CAA-0012, slip op. at 4 (ARB Apr. 8, 1997), in support of its
argument that the Complainants' concerns raised during W55 training were only remotely related
to nuclear saf ety and therefore not protected. The passage quoted by the Respondent condudeswith
the statement that "internal complaints about a technical issue which could only threaten the
environment if many speculaive events all occurred was not protected.” Kesterson, slip op. @ 4
(citing Crosby v. Hughes Aircraft Co., No. 85-TSC-2, slip op. at 28-29 (Sec’'y Aug. 17, 1993)). The
Respondent’ s reliance on the Crosby holding that is referred to in Kesterson is wholly misplaced.
The Crosby case arose under the Clean Air Act, 42 U.S.C. 87622 (CAA), the Toxic Substances
Control Act, 15 U.S.C. 82622 (TSCA), and the Comprehensive Environmental Response,
Compensation and Liability Act, 42 U.S.C. 89610 (CERCLA). Crosby, dipop. at 1. InCrosby, the
Secretary concluded that the complainant’ s concern that a computer "bug” could occur in software
that wasyet to be devel oped, that the bug would not be discovered when the software wastested, that
the software could be used in a program for the detection of a hazardous gas cloud, and that the
detection system would therefore fail, was too tenuously connected to the purpose of the
environmental statutesto be "grounded in conditions constituting reasonably perceived violations'
of the environmental acts. Crosby, slip op. a 24-30. Obviously, the Complanants concerns about
whether they were being adequately prepared to actually separate the various components from a
nuclear weapon were not s0 tenuously connected to nuclear safety as to preclude ERA protection.

Furthermore, the DOE mandates "Training and Qualifying of DOE and DOE Contractor
Employeesfor Assignment to Nuclear Explosive Duties' under its Nuclear Explosive and Weapon
Safety Program. US DOE O 5610.11, Ch. Il (Oct. 10, 1990) (avail. at 1990 WL 656936 (D.O.E.)).
We also find instructive the DOE commentary accompanying its promulgation of regulations to
implement the Price-Anderson Amendments Act of 1988 (the P-AAA), which subjects DOE
contractorsto civil and criminal penaltiesfor violationsof DOE rules, regulationsand ordersrelating
to nuclear safety.”* 58 Fed. Reg. 43680 (1993) (Fina rule, procedural rules for DOE nuclear
activities, 10 CFR Pt. 820). In rgecting one commenter’ s suggestion that DOE narrowly construe
"nuclear safety" within the context of its enforcement of the P-AAA, DOE stated:

A violation of an information or quality assurance
requirement may not result in adirect or potential immediate

B ThePrice-Anderson Act, enacted in 1957, and its 1966, 1975 and 1988 amendments,
form part of the Atomic Energy Act of 1954, ascurrently codified at 42 U.S.C. 82011, et seq.
See McCafferty v. Centerior Energy, ARB No. 96-144, ALJNo. 96-ERA-6, dlip op. at 5-9
(ARB Sept. 24, 1997) and authorities there cited; n.10 supra.
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threat to health or safety, but it could be an important link in
asequence of activities or events that could lead to anuclear
incident or aradiological exposure. Thus, these requirements
are properly DOE Nuclear Safety Requirements.

58 Fed. Reg. at 43681-82. Clearly, inadequate training prior to handling a nuclear weapon
like the W55 nuclear depth bomb " could be an important link in a sequence of activities or
events" that may compromise nuclear safety.

Turning to the Kesterson decision cited by the Respondent, we initially note that it arose
under various environmental statutes, including the CAA, the TSCA, the Solid Waste Disposal Act,
42 U.S.C. 86971, the CERCLA, in additionto the ERA. Kesterson, slip op. & 1; see 29 C.F.R. Part
24. Kesterson discusses activities that do not qualify for whistleblower protection and focuses
largely onthe standards established under the environmental protection statutescovered by 29 C.F.R.
Part 24 and not on the standards established for nuclear safety under the ERA. Kesterson, dlip op.
at 4. Indeed, oneof the principlesof whistleblower protection under theenvironmental statutesthat
is cited in Kesterson is not relevant to this ERA complaint. That principle concerns the limited
circumstances in which complaints about occupational exposure are protected under the
environmental protection statutes, in contrast to the unqualified protection for concernsrelated to
employees’ radiation exposure under the ERA. For al the foregoing reasons, we reject the
Respondent’ s reliance on the Kesterson decision.

The Secretary and the Board have explained in several casesthat a concern relating only to
an employee’s workplace health and safety, and not to an adverse impact on the public or the
environment, isnot protected by the environmental protection statutes. See, e.g., Tuckerv. Morrison
& Knudson, ARB No. 96-043, ALJ No. 94-CER-1, dlip op. a 4-5 (ARB Feb. 28, 1997) (arising
under the Resource Conservation and Recovery Act, 42 U.S.C. §6971 (RCRA), andthe CERCLA);
Scerbo v. Consolidated Edison Co., No. 89-CAA-2, slip op. a 3-5 (Sec’'y Nov. 13, 1992) (arising
under the CAA); Aurich v. Consolidated Edison Co., No. 86-CAA-2, dipop. at 3-4 (Sec’y Apr. 23,
1987) (arising under the CAA). Although an employee’s concern about workplace exposure to a
hazardous substance occasionally coincideswith arisk of public or environmentd harm, those cases
are atypical. See Jones v. EG&G Defense Materials, Inc., ARB No. 97-129, ALJ No. 95-CAA-3,
dip op. at 10-14 (ARB Sept. 29, 1998) (arising under the TSCA, the CAA, and the RCRA)).

In contrast, radiological protection for workers, as well as the public, is covered by the
whistleblower provisions of the ERA. See 42 U.S.C. §2201; 64 Fed. Reg. 54543, 54544
(1999)(Final rule, 10 C.F.R. Part 20, Respiratory Protection and Controls to Restrict Internal

" Although the Kesterson complaint aroseinanuclear weapons plant, the complai nant
was a security analyst and did not allege that he had raised concerns regarding the handling
of nuclear weaponry or radioactive maerials, or other concerns directly related to nuclear
safety. Rather, the Kesterson alegations of protected activity were confined to the
complainant’s participation in the whistleblower complaint process on behalf of other
employees and his refusal to aid his employer in various actions in opposition to such
complaints. Kesterson, Slip op. at 3.
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Exposures, citing 1988 M emorandum of Understanding between NRC and the Occupational Safety
and Health Administration published at 53 Fed. Reg. 43950 (1988)); cf. Bechtel Const. Co. v. Sec’y
of Labor, 50 F.3d 926, 931 (11th Cir. 1995) (agreeing with Secretary’s conclusion that employee’s
questioning of supervisor regarding compliancewith procedurefor handling contaminated toolswas
protected under the ERA), aff’g Nichols v. Bechtel Const. Co., No. 87-ERA-0044 (Sec’'y Oct. 26,
1992). Accordingly, employee concerns about exposure to radioactive sources are covered by the
ERA, regardless of whether exposureto the public at largeisimplicated See 29 U.S.C. 8653(b)(1);
Stockdill v. Catalytic Industrial Maint. Co., N0O. 90-ERA-43, slip op. at 2-5 (Sec’y Jan. 24, 1996) and
cases there cited.

Sgnificantly, one of the training deficiencies the Complainants raised addresses the lack of
a radiological briefing during their W55 training. The report produced for the Respondent by
Noonan, the independent consultant who was chosen to investigate Williams' hostile work
environment allegations in September 1996, documented this deficiency. CX 4 at 6. It isaso
significant that the Rayford root cause andyssof Meyer' sMarch 1996 report found alink between
conditionsin the W55 training and increased " PT fearsfor their [sic] adequacy of training and their
safety,” which in turn contributed to the hostile work environment on the W55. CX 3 at
M&H000102.

We therefore conclude that the concerns the Compla nants raised regarding deficienciesin
the W55 training bear a substantial relationship to nuclear safety and thus qualify as protected
activities under the ERA.

b. W55 dismantlement

Radiological exposure is also relevant to the next category of concerns the Complainants
raised, which involves the W55 dismantlement process itsdf. Beginning while they were still in
training and continuing until early March, the Complainants voiced the following concerns about
the W55 process to various managers. whether the radioactive dust in the cell could be captured,
and if not, whether the PTs could wear respirators during that step; whether the pressure exerted on
the high explosive during rotation dangerously increased the risk of detonation; whether the
pressurized stream of water used in one step was radioactively contaminated and whether the PTs
should wear face shields to avoid aforceful stream of water to the face; whether some NEOPS in
whichthe PTsworked within a specific proximity to exposed detonator cables should be designated
for two-person coverage; and whether the bonding procedure adequately ensured that an electrical
test ontheweapon did not causeel ectrostati c damage to componentsinsidetheweapon. HT 96-110,
157-59, 206 (Sottile), 267-70 (Williams), 739-41, 1415, 1422-24 (Pontius), 753-57, 1460-63, 1472,
1475-76 (Carry), 780-87, 1782-85 (McQuay), 863-64 (Olguin), 1037-38, 1048-49, 1224-29, 1232-
42, 1257-58 (Herring), 1117-19 (Byrd), 1405 (Long), 1495-98, 1545-46 (Cole), 1583-87, 1595
(McNabb); RX 13-20, 43, 45, 79.

Mason & Hanger opposesthe Complainants' assertion that these activities are protected. It
guotes from the Secretary’s decision in Abu-Hejli v. Potomac Elec. Power Co., No. 89-WPC-1
(Sec’'y Sept. 24, 1993), that empl oyees"haveno protection. . . for refusing work simply becausethey
believe that another method, technique, or procedure or equipment would be better or more
effective.” RRB 28-29 (quoting Abu-Hejli, slip op. at 14, holding that the complainant was not
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protected by thework refusal standard established by Pensylv. Catalytic, Inc., No. 83-ERA-2 (Sec'y
Jan. 13, 1984) when he refused to perform hisassigned analytical tasks in an office setting). Abu-
Hejli arose under the Water Pollution Control Act, 33 U.S.C. §1367, involved an anayst who
refused to perform analytical work in an office setting, and is otherwise wholly inapposite to these
ERA complaintsarising in anuclear weapons plant. 4bu-Hejli, slip op. at 13-18). Furthermore, the
"stop-work™ procedure availableto Pantex PTsiswell-established in the record, and Weinreich, the
plant manager, was said to be particularly concerned that PTs not be pressed to continue to work on
aweapon when they were uncomfortable because of health or safety fears. HT 1592 (McNabb). We
therefore reject the Respondent’ s reliance on Abu-Hejli.

Wefind that apreponderance of the evidence in this case establishes that the Complanants
raised concerns about the W55 dismantlement processthat are directly related to nuclear safety, and
that those concerns were founded on a reasonable belief that compliance with applicable nudear
safety standards had been called into question by the actions of co-workers or supervisors. The
evidence supportsafinding that many of the Complanants' concernsabout the dangers surrounding
the W55 dismantlement process were clearly well-founded. HT 689-90 (Brito, acknowledging on
cross-exam that significant improvements were made in April 1996 NEOPs review, which was
prompted by Complainants’ concerns); HT 584-86 (A Group PT Stone, testifying to improvements
in removal of high explosive and in risk of radioactive dust inhalation/ingestion resulting from
Complainants’ efforts); HT 618 (A Group PT Teddy Dubose, d so testifying regarding decreased risk
of radioactive dust inhalation/ingestion); HT 1583-85, 1595 (M cNabb, testifying about increasingly
effective modifications to address dust problem, culminating in tooling suggested by one or more
of the Complainants); see also RX 56 (Roby Enge sMay 2, 1996 e-mail re W55 ingestion incident
in early February, to which Complainants' concerns regarding dust bagging issue wasrelated); RX
18-20 (minutesof February 27-29, 1996 saf ety meetings, at which radioactivedust issuewas pursued
primarily by Williams and McQuay); RX 62 (Angelo’s memo regarding changes to the W55 in
1996). The Noonan report, in particular, indicates that changes to the W55 dismantlement process
that the Complainantsinitiated resulted in substantial improvementsin program safety. CX 4. ERA
protection isnot dependent on proof of an actual violation of nuclear safety standards. Nonethel ess,
the foregoing and other evidence leaves no doubt that the Complainants made significant
contributionsto nuclear safety onthe W55. Furthermore, at | east two of theissuesthe Complanants
pursued — the two-person rule and the proper procedure for electrical testing of weapons — are
significant enough to be specificaly identified by the DOE 1990 Nuclear Explosive and Weapon
Safety Program order. US DOE O 5610.11, supra, Chs. 1l and VII.

c. Departures from safety guidelines

The third category of activities that qualify for protection involves incidents where the
Complainantsbelieved co-workersor supervisorsweredeparting fromestablished saf ety guidelines.
See Bechtel Construction Co. v. Sec’y of Labor, 50 F.3d 926, 931 (11th Cir. 1995); Consolidated
Edison Co.v. Donovan, 673 F.2d 61, 63 (2d Cir. 1982).

We conclude that the following responsive actions the Complainants took are protected by
the ERA: questioning supervisory direction to deviate from NEOPs without awritten Engineering
Instruction; questioning the lack of documentation regarding electrical testing for some weapons,
questioning the refusal of other W55 PTs to wear face shields during the use of pressurized water
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on weapon components; questioning supervisors' use of —or directing PTsto use—malfunctioning
tools, which had been tagged "do not use” ; questioning why high explosive flakes on the W55 work
areafloor were not routinely cleaned; questioning another PT’ s carrying of high explosives across
an unpadded floor; questioning why there was no documentation to ensure tha a weapon with
cracked high explosive had been x-rayed; objecting to an i naccurate photograph of the fire deluge
system gauges that was incorporated into the pre-operations checklist; objecting to the number of
weaponsbeing stored inthework areaasinconsistent with ALARA principles;'® objecting to another
PT’ sfailureto properly survey equipment for radiation contamination before removing it from the
restricted area. See HT 130-32, 140-42, 167-69, 1973-74 (Sottile), 253-54, 260, 273-74, 333-38
(Williams), 551 (William Ross, DOE Representative), 785-86, 799-816, 1954-58 (M cQuay), 860-63,
866-69, 872-76, 930-32, 950-51 (Olguin), 958-59, 966-67, 973-75, 979-80 (Rodriguez), 1127-30,
1134-35,1178-82, 1193-96 (Byrd), 1331, 1333 (Moore), 1493-95, 1514-15 (Harter), 1557-60 (Cole).
Some of these concernsrelatedirectly to prevention of an accidental explosives detonation and are
obviously linked to nuclear safety. See USDOE O 5610.11, supra, Ch. 1V 3d., Gen. Nuc. Explosive
Safety Rules. Other concerns address compliancewith proper proceduresfor controlling radiation
exposure. See Bechtel Const. Co., 50 F.3d & 931; Consolidated Edison, 673 F.2d at 63. Still others
addresstheintegrity of what Angelo described asthe "safety envelope” in which the hazardouswork
onthe W55 took place. CX 69 (Angelo’s December 6, 1996 memo); ¢f. Diaz-Robainas v. Florida
Power & Light Co., No. 93-ERA-10, dlipop. at 11-12 (Sec’y Jan. 19, 1996) (complanant’s pursuit
of repair and implementation, respectively, of two alarm systemsthat monitored critical nuclear plant
conditions were protected by the ERA).

d. Internal complaints about harassment

Complaintsto managerial personnel regarding hostility toward the Complainantsfor their protected
activitiescomprisethe fourth category of activitiesthat qualify for ERA protection. Aswedescribe
intheindividual summariesthat follow, the Complainants reported incidents of harassing behavior
by A Group PTs, other co-workers or first-line supervisors that they believed resulted from anti-
whistleblower sentiment. As previously discussed, the ERA as amended expressly protectsinterna
complaints. 42 U.S.C. 85851(a)(1)(A) (protecting employee against discrimination because he had
“notified his employer of an alleged violation of this Act or the Atomic Energy Act of 1954 (42
U.S.C. 2011, et seq.)”); see Summary supra 8811B, D1. Thiscoverageextendstointernal complaints
of retaliation. Cf. Diaz-Robainas v. Florida Power & Light Co., dlip op. at 10-11 (Sec’y Jan. 19,
1996) (construing pre-1992 amendments ERA as covering internal complaints of retdiation). As
the Secretary discussed in Diaz-Robainas, an internal complaint of retaliation is subject to the
“reasonable belief” requirement that appliesto all internal complaints. Diaz-Robainas, Sip op. at
10-11. Particularly inview of our conclusion that the hostility in the W55 workplacewas linked to

15 ALARA isthe abbreviation for "as low asis reasonably achievable" and represents
aconcept that is defined by the DOE as "the approach to radiation protection to manage and
control exposures (both individual and collective) tothework force and to the general public
to as low as is reasonable, taking into account social, technical, economic, practical, and
publicpolicy considerations. Asusedin[Part 835], ALARA isnot adoselimit but aprocess
which hasthe objective of attaining doses as far below the applicable limitsof [Part 835] as
is reasonably achievable." 10 C.F.R. §835.2(a) (1995).
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the Complainants protected activities, we have no difficulty finding that the Complainants
reasonably believed that the harassing incidents that they reported represented conduct prohibited
by the ERA. See 29 C.F.R. 824.2(b), (c). Wetherefore conclude that the Complainants’ reporting
of such incidents qualifies for ERA protection.

e. External complaints

External complaints comprisethefinal group of activitiesthat qualifiesfor ERA protection.
Complaintsto government agencies, whether written or oral, are covered by the statute. 42 U.S.C.
§5851(a)(1)(D), (F) (prohibiting discrimination against an employee who has* commenced, caused
to be commenced, or is about to commence or causeto be commenced a proceeding under this Act
or the Atomic Energy Act of 1954, as amended, or a proceeding for the administration or
enforcement of any requirement imposed under this Act or the Atomic Energy Act of 1954, as
amended” or who “assisted or participated or is about to assist or participate in any manner in such
a proceeding or in any other manner in such a proceeding or in any other action to carry out the
purposes of thisAct or the Atomic Energy Act of 1954, asamended.”). Sottile and Williamsvoiced
concernsto DOE representatives, and all six Complainantsfiled formal complantsunder the ERA
with the OSHA regiona office, which handles the preliminary investigation of whistleblower
complaints. ALJX 1-6; HT 115-19, 133-37, 210 (Sottile), 312-13 (Williams), 553-58, 567-69
(Ross), 1918-21, 1938, 1939 (Weinreich); see 29 C.F.R. 8824.3-24.5. We therefore conclude that
these external complaints qualify for ERA protection.

3. The relationship between the protected activities and the incidents of harassment
a. The ALJ’s reasoning

According to the ALJ, the Complainants’ safety concerns did not provoke the A Group’s
hogtility. Rather, the ALJfound that the A Group’s“sense of ownership” of the W55 disassembly
process, combined with the way the Complainants conducted themsel ves after arriving online, and
the “attitude” of Williams, especially, were the causes of the hostility between the two groups.
RD& O at 60-61. We do not concur in these findings. _

We disagree withthe ALJ sreliance on the A Group’s “sense of ownership.” To conclude
that such personal, subjective sentiments justify harassment of employees who are attempting to
reduce radiation exposure or the risk of a nucear accident would be antithetical to the purpose of
ERA whistleblower protection. Wea so notethat therecord establishesthat Pantex Plant guidelines
contemplated that the W55 dismantlement processthat the A Group had helped to develop would
berefined further, as various PTs Aworked the process.” HT 678-79 (Brito), 1074-75 (Weinreich),
1218-19 (Herring), 1458-59 (Carry), 1411-13 (Long). Those guidelines reflect the importance of
efforts to improve nuclear safety and are at odds with the "sense of ownership" justification.

Likewise, we cannot concur in the ALJ s determination that the Complai nants had engaged
ininappropriate conduct, includingimproperly bypassing the chain of command. That findingisnot
supported by therecord and, if it were, it would not provide aproper basis, in and of itself, on which
to fault the Complainants and deprive them of ERA protection. See discussion supra 8lIA.
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In addition to finding that the Compla nantshad contributed to hostility on the W55 program
by failing to properly follow the chain of command, the ALJ also found that the Complainants
“attitudes” provoked hostility among others working on the W55. RD& O a 60-61. The ALJ
specifically found, “ From themoment of their arrival, the Complai nants, most particularly Williams,
made threats of lawsuits and shut downs, ignored advice from the experienced A team members.
..." RD&Oat 60. Infaulting the Complainantsfor such conduct, the AL Jfailed to apply the proper
legal standard. Statutorily protected conduct which is, nevertheless, “indefensible under the
circumstances,” may remove thestatutory protection. Martin v. Dep 't of the Army, No. 93-SDW-1,
dlipop. a5 (Sec'y uly 13, 1995); see also Mobil Exploration and Producing U.S. v. Nat’l Labor
Relations Board, 200 F.3d 230, 242-43 (5th Cir. 1999) (addressing need to balance employee’ sright
to engage in protected activity against employer’s right to maintain order and respect); Carter v.
Elec. Dist. No. 2 of Pinal Co., No. 92-TSC-11, dlip op. at 19-21 (Sec’y July 26, 1995) (same, but
as applied in Part 24 whistleblower cases by Secretary). Therefore we will review the record and
analyze the chain of command and Martin conduct issues under the appropriate standards. Weturn
now to that analysis

b. [Establishing a causal nexus between protected activity and harassment

To properly evaluate whether the hostility was reated to protected activity, the Board must
first examine the various incidents of harassment to determine whether they are linked to protected
activity, or whether some acts of harassment were motivated by other factors, including conduct on
the part of one or more of the Complainants that was wholly unrelated to protected activity. See
Berkman, dlipop. at 17-21; Acord v. Alyeska Pipeline Serv. Co., ARB No.97-011, ALINo0. 95-TSC-
4, dlip op. at 2-6 (ARB June 30, 1997). If the harassment was linked to protected activity, wethen
examinetheincident to determine whether one or more of the Complai nants engaged in misconduct
that wasindefensiblein those circumstances, and thusforfeited ther protection under the ERA. See
Martin, dipop. at 5. The Martin standard al so appliesto acomplainant’ s conduct in circumstances
in which he or she has been provoked by the actions of others that violate the ERA. See Dunham
v. Brock, 794 F.2d 1037, 1041 (5th Cir. 1986); Carter, slip op. a 19-21. Of course, only the
Complainants’ protected activitiesthat were known to their supervisors and co-workers could have
contributed to retaliatory harassment. See Berkman, dlip op. at 16-17, 21-22.

The March incident in which a PT from the W70, another weapons program, threatened to
"take care of" Williams if his whistleblowing resulted in a shut-down of the W70 program is, of
course, an obvious example of harassment directly related to protected activity. HT 326-29
(Williams); see CX 4 a 20. Therecord also indicatesinstancesof hostility arising asan immediate
reactionto therasing of safetyissues. That hostility was manifested invarying degrees, particularly
during the February 6 - March 6 period. See CX 4 at 8. Both W55 managers and A Group PTs
resisted the Complainants’ safety concerns. Some A Group PTs made hostile comments during
meetings in which the Complainants’ concerns were being discussed. HT 596-98 (Stone), 788-89,
832-33 (McQuay), 1126-27 (Byrd); RX 19. Managerial resistance, although subtle, is also evident
in the pressure brought to bear on the Complainants at the February saf ety meetings. HT 917-20
(Olguin), 1350-51 (Dolores Delos Santos, union safety officer); CX 106; RX 19, 20; see discussions
infra 88l1E1-3. We must agree with the Complainants' contention that Herring, the W55 program
manager who had primary responsibility for devdopment of the W55 process, demonstrated
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resistance to changesto the W55 process when she took A Group PTs Heuton and Barton to plant
manager Weinreichto expresstheir view that the W55 process did not need improvement. HT 1054-
59, 1258-60 (Herring). In contrast, the A Group PT whose ingestion of radioactive dust, spurred
Williams and other Complainants on in their efforts to have the W55 equipment re-tool ed to better
contain the dust supported the Complainants' efforts at the safety meetings. RX 19, 20.

The A Group’s hostility culminated when they met with Herring on March 6 to complain
about Williamsandto request that he bereassigned. See HT 579-81 (Stone), 633 (Heuton), 1291-93
(Barton); RX 27. The evidence establishes that Herring and the A Group were interested in
squelching Williams' concernsabout the W55 process. A Group PTstestified that they werehostile
because the Complainants rai sed saf ety i ssues about the W55 disassembly process. For instance, A
Group PT Heuton testified that the A Group was aready “mad” at the Complainants before they
arrived on the W55 line in February because of the changes in the W55 process that the
Complainantshad initiated whileintraining. HT 626-28 (Heuton). A Group PT Stonetestified that
she resented the Compla nants making suggestions for improvements. HT 584-86 (Stone). Stone
had also objected to the loss of over-time hours that resulted from the March 1 shut-down for re-
tooling. RX 20; HT 596-98, 601 (Stone). The Meyer report contained similar findings linking the
A Group’ shostility to safety issues. CX 2 at 2-3, 4, 5; CX 3; see also CX 4 at 8 (Noonan’ sreport).
Pontius testified that he was surprised that the Stone/Williams confrontation of March 4 had been
raised to higher management. HT 736-39 (Pontius). Regardless of whether higher management
shared the interest of the A Group PTs and Herring in sque ching Williams safety concerns, it
reassigned Williamsto the W70 and took no action against Stone. HT 1862-65 (Weinreich); CX 2,
4,

Higher management’ sintent is difficult to discern here. The Respondent’ s contention that
the reassignment action was consistent with plant policy is refuted by evidence demonstrating that
it did not haveastandard practice or astated policy for transferring PTsfrom programswhen serious
interpersonal conflictsarose. HT 940-43, 951-53 (Olguin), 1749 (Noonan); CX 4 at 18, 26-29; RX
66. However, Weinreich immediately appointed an investigatory team to evaluate hostility among
W55 employees and he returned Williamsto the W55 after theinvestigatory report was provided in
lateMarch. HT 310-13 (Williams), 1094, 1868-69 (Weinreich); RX 42; CX4. Theseactionssuggest
that Weinreich was attempting to defuse a tense situation in a workplace where employee
confrontations could have dire consequences. The preponderance of the evidence nonethel ess does
establish that the hostility of the A Group and Herring toward Williams for raising safety concerns
provided theimpetusthat led to Weinreich’ sreassignment decision. See Ellis Fischel State Cancer
Hosp. v. Marshall, 629 F.2d 563, 566 (8th Cir. 1980), cert denied, 450 U.S. 1040 (1981) (ERA case
in which court noted, “The presence or dsence of retaliatory motive is alegal conclusion and is
provable by circumstantial evidence even if there is testimony to the contrary by witnesses who
perceived lack of such improper motive”); see also Reeves v. Sanderson Plumbing Products, Inc.,
530 U.S. 133, 141 (2000) (quoting U.S. Postal Service Bd. of Governors v. Aikens, 460 U.S. 711,
716 (1983), regarding the "sensitive and difficult” question posed by employment discrimination
cases, in which "[t]here will seldom be ’eyewitness testimony as to the employer’s mental
processes."). Following Williams reassgnment, the A Group PTs made intimidating remarks to
other Complainants to express their satisfaction regarding the reassignment, and the evidence
supportsthe inference that these remarks were intended to further discourage the raising of safety
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concerns in the W55 work environment.'* HT 798-99 (McQuay), 859-60 (Olguin).

Other situations arose during the remaining months of the W55 program where the
Complainants’ safety concerns provoked hostilereactions from supervisors or co-workers. Among
the most notable are the incidentsin which the lower level supervisors and Operations Coordinator
Brito, or both, directed the PTs to deviate from the NEOPs requirement that a written Engineering
I nstruction be obtained when an anomaly in the construction or condition of components was found
in aparticular weapon. HT 140-42 (Sottile), 332-37 (Williams), 546-48, 551, 565 (Ross), 803-08,
1957-58 (McQuay), 966-67, 973-74, 979-80 (Rodriguez), 1495-98, 1513-15 (Harter), 1560-61
(Cole), 1589-93 (McNabb). We have considered the various accounts of Harter, Pontius, Brito, and
the Complainants regarding these incidents. Despite differences in the details concerning whether
the supervisors reacted angrily or not, the witnesses, including McNabb and Ross, agree that the
supervisors pressed the PTs to proceed without a written Engineering Instruction. See id. In
addition, Pontius, Harter, Brito and Cole testified that Harter and Pontius, asfirst-line supervisors,
wereangry becauseboth the Complai nantsand hi gher management were bypassingtheminthechain
of command. HT 670-71 (Brito), 744-46, 1429-30, 1432-35 (Pontius), 1508-10, 1517-18 (Harter),
1559-60, 1570-72 (Cole). Althoughthese supervisorstestified that Harter and Pontiuswereannoyed
because they wanted the Complanants to come to them initialy in order to provide those
supervisors an opportunity to address the safety issues in the first instance, the record as a whole
indicates that Harter and Pontius were actually annoyed because the Complainants were pursuing
safety concerns, regardless of what avenue they used. Thisfinding is supported by the evidence of
incidents where Pontius and Harter responded angrily when the Complainants, or other W55 PTs,
raised safety issuesdirectly to them. See, e.g., HT 806-08 (M cQuay), 864-65 (Olguin), 966-67, 973-
74, 979-80 (Rodriguez); 8IIE summaries, infra; cf. Bechtel Const. Co. v. Sec’y of Labor, 50 F.3d
926, 929-31, 935 (11th Cir. 1995) (affirming Secretary’s finding in favor of ERA whistleblower;
noting that whistleblower had raised issue of proper proceduresto second-level supervisor, that co-
workerstestified that first-line supervisor directed them to violate established procedures, and that
first-line supervisor was angry because whistleblower had gone to second-level supervisor). This

16 We agree with the Complainants that Williams' reassignment represented a
retaliatory act that contributed to a hostile work environment under the ERA, but we do not
agree tha the temporary reassignment to the W70 represented a transfer of the type that
constitutes an independent basis for an ERA complaint. See, e.g., Stone & Webster Eng’g
Group v. Herman, 115 F.3d 1568, 1574, 1576 (11th Cir. 1997), aff’g Harrison v. Stone &
Webster Eng’g Group, NO. 93-ERA-44 (Sec’'y Aug. 22, 1995); DeFord v. Sec’y of Labor,
700 F.2d 281, 283, 287 (6th Cir. 1983); Thomas v. Ariz. Public Serv., No. 89-ERA-19, dip
op. a 2, 7-8, 15-16. (Sec'y Sept. 17, 1993). We base our conclusion on these factors:
Williams suffered no loss in pay; he continued to work as a PT, although on a different
weapons program; and the reassignment was temporary, lasting approximately one month.
Furthermore, we are mindful of the extremely hazardous nature of thework being performed
on the W55 and the importance of leaving options available for management to separate
employeesin order to defuse asituation wheretensionscould escalateto acritical level. One
option would be for management to aso reassign other employees involved in the
confrontation — like Stone here — during an investigation.
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evidence further supports the Complainants testimony concerning supervisory hostility to their
safety concerns. See Ellis Fischel State Cancer Hosp., 629 F.2d at 566.

Furthermore, commentsby W55 supervisory personnel Jackie Peak and Brito, and Facilities
Management supervisor Dennis Doty during the February-March 1996 period indicate antagonism
toward the Complainants. CX 4 at 26-27; RX 118, 119; see HT 1783-88, 1831 (Angelo), 1351-53
(Delos Santos); CX 106 at 000292."" Asnoted by the Respondent, Brito’ sand Doty’ sremarkswere
apparently not known to the Complainants during the course of the W55. RRB at 21 n.21, 35 n.26.
Therecord isnot so clear regarding the remarks by Peak. See CX 4 at 26-27. Remarks of whichthe
Complainants were not aware could not contribute to the level of hostility they experienced. Cf.
Torres v. Pisano, 116 F.3d 625, 633 (2d Cir. 1997) (complainant could rely on hostile remarks that
sheknew her boss madeabout her asevidence of hostilework environment). Nonethe ess, evidence
of theseremarksisrelevant and supportsaconclusion that W55 supervisors Peak and Brito harbored
hostility toward the Complainants for raising safety issues.

The evidence a so establishes that the A Group PTs continued to harbor anti-whistleblower
animus over the course of the W55. See, e.g., HT 167-69, 1971 (Sottile). We infer that, even in
those few situations where the hostile remarks or actions of co-workers did not refer to
whistleblower activities and did not occur as an immediate response to such activities, the
harassment was linked to the Complainants' raising safety issues. See, e.g., HT 138-40, 177-79
(Sottile, testifying re Barton’ s harassing remark about hitting someone, with impunity); c¢f. Carter
v. Chrysler Corp., 173 F.3d 693, 693, 701 (8th Cir. 1999) and cases there cited (“ All instances of
harassment need not be stamped with signs of overt discrimination to berelevant under Title VII if
they are part of a course of conduct which istied to evidence of discriminatory animus.”).

We now consider the Complainants' conduct under the Dunham and Martin standards. The
record contains evidencethat, on more than one occasion while pursuing asafety concern, Williams
conducted himself inaquestionable manner. We must examinethat evidence to determine whether
such conduct was "indefensible under the circumstances,” thus depriving Williams of ERA
protection. See Dunham, 794 F.2d at 1041; Martin, dlip op. at 5. Ample, largely uncontradicted

v Meyer's investigation notes indicate that the trainer Peak had "aerted" W55
supervisorsthat the Complainantswere " upcoming problems." CX 2at 2and M&HO000171,
HT 716 (Meyer). In a meeting with W55 supervisory personnel on February 23, De los
Santoswitnessed and documented Brito’ scomplaint that Williams could not besatisfied and
should betransferred to another program. CX 7; HT 1346-47, 1355 (Delos Santos); see HT
1783-88, 1831 (Angelo). On March 7, Doty, who was an Assistant Facility Manager,
responded to Delos Santos' request for information regarding where Williamswasworking
by derisively remarking that Williams had “died . . . of radiation” exposure. CX 7 at
M& H000298-299; CX 106 at M& H000286-287 and 000292; HT 1352-53 (Delos Santos).
Angelotestified that he counseled Doty regarding thisincident and directed Dismantlement
Director David Rhoten to counsel Brito. HT 1783-88, 1831 (Angelo). Delos Santos dso
testified that Carry responded to Brito in the February 23 meeting by telling him that
reassigning Williamswas out of the question. HT 1355 (Angelo); see HT 1339-41, 1346-47
(Delos Santos).
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evidence supports findings that Williams: told co-workers and at | east one managerial staffer "you
don’t know what you' re talking about"; repeatedly referred to consultations with an attorney and
orally threatened to file suit against co-workers; unnecessarily assumed authority beyond that of a
PT in interacting with his co-workers; and threatened to shut-down the W55 operation when less
drasticmeasureswereavailable. HT 150-51 (Sottile), 1291-93 (Barton),1419-20, 1430-31 (Pontius),
1608-10 (Tim Pederson, health physicist), 1466-68, 1473-77, 1486-88 (Carry); RX 27,29; CX 4 at
27; CX 28."* We note that most of these incidents occurred in February, soon after Williams came
to the W55 dismantling operation. Nevertheless, we do not conclude that his actions and remarks
were indefensible. We are mindful of the inadequacies in Williams' W55 training, which are
especidly significant because Williams, unlike the other Complainants, had worked only afew years
at Pantex and had no experience working with nuclear weapons or other radioactive materials. See
CX 3; CX 4 at 7; HT 220-22, 224, 363 (Williams), 1776-78 (Angel o). Considering the workplace
culture, the lack of a congructive working relationship with the A Group PTs, and the extremdy
hazardous nature of the work activity, we do not find it altogether surprisng that a relatively
inexperienced PT like Williams behaved intemperately in hisfirs few weeks of work on the W55.

The other Complainants generally took a more diplomatic approach to raising and pursuing
their ERA concerns. For example, McQuay had known Peak, the trainer, for anumber of years at
Pantex, and he expressed his concerns privately to Peak about the need to slow down the W55
instruction, rather than voicing them in front of the other PTsin class. HT 778 (McQuay). The
record does indicate rare instances in which the other Complainants became agitated in discussing
W55 safety issues, but none of these occasionsriseto alevel of misconduct under the Dunham and
Martin standards. See HT 96-107, 1971 (Sottile), 753-55, 1449-52 (Carry), 866-69, 932 (Olguin),
1328-32 (Moore). We also conclude that note-taking by the Complainants was not disruptive or
indefensible. Other PTs stated that the note-taking made them uncomfortable, that it gave them a
feeling of being under helghtened scrutiny inperforming their jobs. They testified that they felt like
they were"being audited,” that "there was going to beacourt case,” and that "everybody waswriting
down everything," which worried them. HT 1292, 1297 (Barton), 1319-20 (B Group PT Anne
Jackovich), 1363-64 (A Group PT F. Rodriguez). Thistestimony, however, does not suggest that
the Complainants were acting in a manner intended to disrupt the workplace. Cf. Talbertv. Wash.
Public Power Supply Sys., ARB No. 96-023, ALJ No. 93-ERA-35, dlip op. at 8-9 (ARB Sept. 27,
1996) (holding that complainant’s comment in meeting was not objectively disruptive athough
supervisor characterized it assuch). Infact, Program Manager Coletestified that the Complainants
used breaks from work in which to make these notes. HT 1572-73 (Cole). The record does not
indicate that the Complainants neglected or interrupted their W55 work to make these records.

We find that a preponderance of the rdevant evidence establishes that W55 supervisors
harbored retaliatory animus toward the Complainants for raising concerns protected by the ERA.
We also find that the A Group PTs were antagonistic toward the Compla nants when they voiced

' Also, some W55 supervisors were concerned about Williams' use of the official
logbooks, kept in the W55 bay and cell, to record what he viewed as safety issues, but the
record does not establish what guidelines Williams had arguably violated by making such
entries. See HT 223-24 (Williams), 1571-74 (Cole); CX 106 at M&H000284-285 ( Delos
Santos' records); RX 43 at M&H000061-63.
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safety concerns regarding the W55 dismantlement process. The Board further finds that, while
engaged in protected activity, the Complainants did not conduct themselvesin amanner that would
result in aloss of protection under the Martin standard. Finally, we find that the record contains
evidence of only minor and insignificant incidents inwhich Williams or the other Complainants
provoked hostility while not engaged in protected activity.” We therefore conclude that the
Complainants suffered harassment that was related to activities protected by the ERA. To provide
abasisfor evduating the leve of hogility, we examine the specific incidents of harassment in the
following summaries.

E. Summaries of harassing incidents experienced by each Complainant

Aswedetail intheindividual summariesof theHWE incidentsthat follow, the Complainants
engaged in differing levels of activity protected by the ERA. The Complai nantswho independently
raised more safety concerns, or who initially raised more concerns and were then joined by other
Complainantsin pursuing those concerns, were more often the direct target of disparaging remarks
or actions by co-workers or supervisory personnel. The Complainants shared close working
relationships on the W55, with all the Complainants having the same supervisors and co-workers,
even if sometimes on different shifts and work days. See, e.g., HT 1970-71 (Sottile). It isthus
appropriate for us to follow the Federal courts approach under Title VII and other anti-
discrimination statutes, and take into account incidents of both direct and second-hand harassment
that were experienced by each Complainant. Inthis ERA case, second-hand harassment includes
commentsor actionsthat are directed at another whistleblower but are witnessed by or recounted to
aComplainant. See Gleason v. Mesirow Financial, Inc., 118 F.3d 1134. 1144-45 (7th Cir. 1997)
(arisingunder TitleVIl); Schwapp v. Town of Avon, 118 F.3d 106, 111-12 (2d Cir. 1997) (TitleV 1)
and cases there cited.”

We have examined the evidence de novo and rendered the findings of fact necessary to
resolve the issues before us in this appeal. 1n the following summaries, we identify the relevant
evidence, discuss material conflictsin that evidence, and explain our resolution of such conflicts.

1. Complainant Williams

Williamsplayed aleading rolein raising concerns about the W55 program, especially during
the first month after February 6 when the B Group arrived on the W55 line?' The record clearly

19 One example is when Williams moved Jackovich aside and took her place in a

training exercise. This made her angry because she felt that he had treated her in a
condescending manner. HT 1313-15 (Jackovich).

2 Although we have considered the effectsof second-hand harassment in assessing the
level of hostility established by the Complainants, we do not attempt to include all the
incidents of second-hand harassment in the summaries that follow.

2 The Complainantsall allegethat they weresubjectedto aHWE beginning while they
werein W55 training — October 1995 through January 1996 — and continuing until they each
(continued...)
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establishes severd incidentsin which lower and middle-level supervisorsand A Group PTsresisted
Williams' safety concerns. See, e.g., CX 2,3, 4; HT 595-96 (Stone), 1596-98 (McNabb); HT 243-46
(Williams, regarding A Group PTS' general disagreement with his concern about the dust bagging
issue). Williams and other Complainants testified that, although the W55 program was ill in its
developmental phase, supervisors and A Group PTs repeatedly discouraged them from suggesting
safety-related improvementsto the disassembly processwhile they werein training and during their
first few weeksonthe W55 line. HT 100-02, 164-67, 212-13 (Sottile), 231-32, 243-46 (Williams),
1123 (Byrd). Williams and other Complainants also said that supervisors frequently deflected
suggestions for safety-related improvements by saying tha the W55 disassembly procedurewas a
"safeand repeatable” process. HT 60, 111-12, 144 (Sottile), 788, 790-91 (M cQuay), 231-32, 267-68
(Williams); see RX 14 at M&HO002881 (Carry’'s memo regarding February 22, 1996 safety
meeting).?

In February, middle and lower level W55 supervisors were hostile to Williams at meetings
heldto discuss safety-rd ated issueshewas pursuing. On February 20, Herring, Carry, and Long met
with Williams. See CX 24. Williamstestified that Herring, then Director of Program Management
for the W55, wasreluctant to entertain his concerns at that meeting, that sheinsisted that there were
no safety " problems" with the di sassembly processand that only safety " enhancements” were needed.
HT 248-49, 284-85 (Williams). The testimony of Long, the Complainants’ immediate supervisor
at that time, supports Williams' account. Hetestified that Herring’ s frequent reference to the W55
disassembly procedureasa" safeand repeatabl e process" suggested to the Complai nantsthat Herring
was not amenable to changes in the process. HT 1394-1400, 1407 (Long).?® Like the A Group,
Herring had been involved in the development of the W55 process, and the support that she
subsequently demonstrated for the A Group PTssuggeststhat she shared their " sense of ownership”
in the disassembly process as it stood on February 20. See HT 1054-59, 1258-61 (Herring). As
already discussed, Herring played a primary rolein the decision to act on the A Group’ s complaints
about Williams by temporarily reassigning him to the W70 program in early March. See discussion
supra 8I1D3.

(...continued)
departedthe W55 latein 1996. ALJX 1-6. All datescited in thefollowing summariesoccur
in 1996, unless otherwise indicated.

2 RX 14 isamemorandum dated February 21, 1996, although it addresses the remarks
made at the February 22 safety meeting. RX 14 at M&H002881. Carry testified that he
inadvertently erroneously dated this and other memoranda that he authored which are in
evidence. HT 1450-51 (Carry).

2 Long testified that "safe and repeatable process' was a phrase taken from the
"seamless safety” approach to NEOPs development. HT 1394-1400 (Long). He also
acknowledged, however, that Pantex had only begun the transtion to the "seaml ess saf ety
approach at the time the W55 NEOPs were developed and that the W55 program only
partially incorporated the" seamless safety” approach. HT 1407 (Long); see HT 1902, 1904-
05 (Weinreich). Longtestified that he did not believe that Herring intended her use of the
“safe and repeatable process” phrase to di scourage the voicing of concerns about the safety
of the process. HT 1398-1400 (Long).
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The record aso indicates that Carry, the Manufacturing Division Program Manager, relied
on the "safe and repeatable process’ concept to downplay significant safety-related concerns, like
the radioactive dust bagging issue that was discussed at the February 28 W55 safety meeting. The
minutes of that meeting indicate that when PT Moore asked, "[B]ut how long have we been asking
for something to be done?' Carry responded that "the process is safe and has been reviewed and .
.. we need to enhance it." RX 19 at 11. Moore's question indicates that W55 supervisors were
reluctant to implement safety improvements to the process and had been for some time prior to the
February 28 meeting. Wethus credit Williams' testimony, and we find that he met with significant
resistance when he expressed concerns in the February 20 meeting with Herring, Carry and Long.

After Williams sent Angelo a copy of afollow-up letter that he had written to Herring, dl
the W55 PTs and many of the supervisors met on February 27—-29 to discuss program safety. RX
16, 18, 19, 20, 43; see CX 24; RX 22; HT 1059-60 (Herring), 1753-55 (Angelo). Record evidence,
including meeting minutes prepared by management, corroboratesWilliams' testimony that A Group
PTswho opposed the saf ety improvements made disparaging remarksat those meetings. CX 7, 106;
RX 16, 18, 19, 20; HT 110-13, 174-75 (Sottile), 289-90 (Williams), 601-02 (Stone), 793, 832-33
(McQuay), 1126-27, 1173-77 (Byrd), 1420-22 (Pontius), 1459 (Carry). The Complainantstestified
that supervisory remarks at those meetings suggested that Williams and others who were pressing
safety-related concerns about the W55 processwere being put "ontrial,” particularly inthe February
28 and 29 meetings. Other evidence supportsthe Complainants' inference. CX 7, 106; RX 19, 20;
HT 289-90, 443-44 (Williams), 787-91, 793, 831-33, 837 (McQuay), 857-58, 915-21 (Olguin),
1283-85 (Herring), 1347-51 (De los Santos); but see RX 20 a 11 (meeting minutes: Weinreich’s
remarks supporting a shut-down for re-tooling to address radioactive dust problem); HT 1076-77
(Weinreich, testifying that he attended the meeting as an observer, joined the meeting while in
progress and made his comments regarding the re-tooling at the close of the meeting), 1460-63
(Carry, testifying regarding Weinreich's re-tooling directive).

We agree with the Respondent that management took corrective action to address most of
the concernsregarding the W55 disassembly process asit stood in February. RX 14-20, 43, 45-47,
62, 79; HT 205-06 (Sottile), 904-05 (Olguin), 1342-45 (De los Santos), 1532-38 (Cole), 1773-78
(Angelo); see RRB 21-27. The record also demonstrates, however, that lower and middle-level
managersusually undertook such correctionsbegrudgingly. Furthermore, W55 supervisory staff and
the A Group PTs continued to manifest resentment towards the Complainants. See HT 169-73, 176
(Sottile), 625, 628-29 (Heuton), 763-65, 1524-25, 1571-72 (Cole), 860-61, 864-65 (Olguin), 960-63,
1992-93 (G. Rodriguez), 1213, 1253-54 (Herring), 1363-64, 1368-70 (F. Rodriguez); see also RX
16 at 4 (minutes of February 27 meeting, PT Moore stating that "ideas go to the foreman and
engineer and nothing gets done"). In addition, corrective action like the W55 NEOPs review and
rewritein April addressed the W55 disassembly process as written in February, but did not address
the Complainants' concerns regarding the failure of some A Group PTs and W55 supervisory staff
to comply with established safety guidelines. See RX 14-20, 45, 62. Those additional concerns
continued to be a source of conflict for the Complainants. See, e.g., November 24 and 26 incidents
discussed infra. Based on the foregoing evidence, we find that Williams was subjected to
antagonistic and intimidating remarks by W55 supervisors and A Group PTs who sought to
discourage him from raising safety-related concerns.
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Wealsofindthat aW70 PT threatened Williams while he was working on the W70 program
during his March reassignment, see n.16 supra. Williamstestified that this W70 PT threatened to
"take care of" him "without a trace" if Williams whistleblowing caused a plant shutdown that
resulted in the loss of the PT’sjob. HT 326-29 (Williams); see CX 4 at 20. Williams' testimony
is uncontradicted, and the testimony of Curtis Broaddus, the Pantex Operations Security and
Counterintelligence Officer, providescorroboration. Broaddusconfirmed that the same W70 PT had
initiated asecurity investigation of Williamsafew monthslater. HT 1623-28 (Broaddus). We dso
creditastrueWilliams' general allegation that Rob Protsman, aPantex training specialist, confronted
him off-site, in March and again in June, for criticizing the Pantex training department. HT 324-26
(Williams). Williams' claim that the training specialist confronted him — at a cocktail loungein a
hotel near the plant — is supported by Noonan’s investigation and findings. CX 4 at 20, 24. In
addition, Weinreich testified that hefollowed up on Williams complaint about these confrontations
by directing that the training specialist be counsded regarding proper professional conduct. HT
1883-84 (Weinreich).

We similarly credit Williams' allegation that he received a hogtile reception from A Group
PTs when he initially returned to the W55 work area sometime after March 26, when the Meyer
team’s internal investigation report was completed. McQuay's testimony and Angelo’s
memorandum regarding his meeting with W55 PTsto discuss Williams' return support Williams’
uncontradicted testimony. HT 310-13 (Williams), 799-800 (McQuay); RX 42. Williamsreturned
to the W55 in April after management agreed that his return could be delayed to coincide with the
teamwork training and table-top review of the W55 NEOPs. HT 310-13, 321 (Williams), 1779-80
(Angelo).

Williamstestified that fewer incidents of harassment occurred over the next severd months.
In June, the W70 PT who had threatened Williams in March initiated an investigation of Williams
by the Pantex Operations Security and Counterintelligence Officer. That investigation automatically
triggered a DOE and Federal Bureau of Investigation inquiry, which was dropped following a
preliminary examination. HT 326-29 (Williams), 1623-28 (Broaddus); CX 4 at 25; CX 5. Inearly
Jduly, Williams met with plant manager Weinreich and other higher level managers twiceto discuss
his concerns regarding W55 operations and whistleblower protections at the plant. RX 71. Inlate
Jduly, Williamsfiled hisfirst ERA complaint with the OSHA regional office, in which he alleged a
HWE.** ALJX 1. Inearly September, Noonan was engaged and began to investigate variousissues
Williamshad raised. HT 1694-95 (Noonan); see CX 4. Although Williamstestified that Noonan's
investigation had rekindled hostilities toward him, he did not identify any specific incidents of
harassment occurring from September through most of November. See HT 2000-04 (Williams).

Williamsleft Pantex on November 27 after several events occurred. On November 21, the
OSHA regional officeissued adecision finding in favor of Williams on the HWE complaint that he
had filed under the ERA in July. ALJX 1. According to Williams' undisputed testimony, higher
management ordered Pantex security to provide Williams with constant protection while he was at
the plant after OSHA issued itsdecision. HT 2004-09 (Williams). At hearing, Williams cited this
management action as evidence of the high level of hostility plant personnel harbored against him

™ Williams was absent on leave connected with knee surgery from July 22 through
August 25. RX 1.
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because of hiswhistleblower activities. HT 2004-05 (Williams).

On November 26 supervisors Harter and Brito became angry when Williamsjoined M cQuay
and others in pursuing a safety issue involving a crushed or pinched detonator cable. HT 332-37
(Williams). Although minor conflictsexist among the versonsof thisincident, McQuay, Williams,
and Rodriguez testified that Harter initially declined to insi st that an engineer cometo the W55 work
areato inspect the detonator cable. HT 332-37 (Williams), 806-08 (M cQuay), 966-67, 973-74, 979-
80 (Rodriguez). Furthermore, Harter does not dispute the Complainants tesimony and it is
corroborated by DOE representative Ross, who was contacted at the time. HT 546-48, 551, 565
(Ross), 1513-15 (Harter). Brito joined Harter, and they insisted that the PTs continue with the
disassembly process with only telephoneapproval from an engineer and thus without the safeguard
that an engineer’ sinspection of the detonator cable would provide. HT 332-37 (Williams), 806-08
(McQuay), 966-67, 973-74, 979-80 (Rodriguez), 1560-61 (Cole), 1589-93 (McNabb). Brito and
Harter relented when McQuay persisted and stated that he would exercise his stop work authority
until an engineer arrived. HT 806-08 (M cQuay); see HT 980 (Rodriguez), 1495-98, 1515 (Harter),
1957-58 (McQuay). Wefind that the November 26 incident did occur asthe Complai nants attested.

Uncontradicted evidence al so establishesthat on thefollowing day DOE representative Ross
stopped Williams, who was accompanied by Sottile, while Williams was on hisway to pick up the
W55 work areakeys. HT 180-81 (Sottile), 549-52 (Ross), 336-38, 497-98 (Williams). Following
abrief exchangewith Ross, primarily about the detonator cableincident of the day before, Williams
and Sottile picked up the keys and returned to the W55, where Harter was waiting for them. HT
336-38, 497-98 (Williams). Both Sottileand Williamstestified that Harter became extremely angry
when he discovered that they had been delayed by Ross. HT 133-35, 181-83 (Sottile), 337-42, 497-
98 (Williams). Angelo acknowledged that Harter had demonstrated anger regarding the brief delay
and had been disciplined, not because he had spoken in an inappropriate tone toward Williams, but
because he had demonstrated anger toward a DOE representative in the presence of Williams and
other PTs. HT 1024-26, 1788-89 (Angelo). Williams|eft the plant following the heated exchange
with Harter. HT 181-83 (Sottile), 497-501 (Williams), 1505-10, 1517-18 (Harter). Based on the
foregoing evidence, we find that on November 27 Harter harassed Williams for engaging in the
protected activity of responding to the DOE representative’ s questions. On December 2, Williams
filed a constructive discharge complaint under the ERA. ALJX 1.

2. Complainant McQuay

McQuay alsotook aleading roleinraising and pursuing safety issues. See, e.g., HT 1596-98
(McNabb, Program EngineeringManager, testifying that Williams, Sottileand M cQuay raised more
issues than other PTs). In the first month after the B Group reported to the W55 line, McQuay
actively sought both to improve the process for removing high explosive components from the
weapons and to decrease the risk of ingestion or inhalation of radioactive dust. HT 740-41, 1415
(Pontius), 780-85 (McQuay), 1475 (Carry). Theevidencedemondratesthat, likeWilliams, McQuay
wasthetarget of supervisors' hostileremarksand A Group jeersand snideremarksinthe W55 saf ety
meetings held in February. Most significant are McQuay’s comments made at the February 28
meeting, at which he exercised his stop work authority based on his concern about the radioactive
dust issue. McQuay stated that supervisorswere putting him and others* ontrial” for pursuing W55
improvements. RX 19 at 11-13; see HT 780-91, 793 (McQuay). Specifically, McQuay stated, “We
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fed intimidated. We are on trial here, that’s what we're here for. In the reactions we get from
certainpeoplein our areas, wefeel thefriction, but wewant to makeit clear weare hereto work and
wewant to dothework.” RX 19 at 13. Thetestimony of union safety officer Delos Santos, along
with notes she made immediately following the meeting, support McQuay’s view. Delos Santos
testified on cross-examination that Carry repeatedly stated that it was important to use stop work
authority when appropriate, but his other remarks and overall conduct of the February 28 meeting
made the PTs feel “extremely uncomfortable and pressured” not to exercise their stop work
authority. HT 1350-51 (Delos Santos); see CX 106. Delos Santostestified that shethenintervened
and called for awork stoppage to implement improvements that would address the PTS concern
about ingestion or inhalation of radioactive dust. HT 1350-51 (Delos Santos); see RX 19 at 11-12.
The February 28 meeting minutes also indicate that Gary Britten, aradiation safety manager, made
antagonistic remarks regarding whether the re-tooling efforts being pursued by McQuay and others
wereworthwhile. Specifically, Britten stated that the only way to addressthe PTs' concern about the
radioactive dust was to use respirators. RX 19 at 17. Britten’sremarks prompted McQuay to ask,
“Isthat athreat?” and De |os Santos to comment, “ It sounds like athreat to me.” Id. Near the end
of the meeting, M cQuay requested two tool “ enhancements.” After explaining the hazards posed by
the tooling then in use, McQuay stated that he had “asked back in November for this to be
addressed.” Before Carry could reply, Herring interjected, “It’ s not relevant, when or where.” Id.
at 19. We find that the foregoing evidence establishes that W55 supervisors intimidated M cQuay
when he voiced safety concernsin February.

Also, at one of the February meetings at which M cQuay was present, A Group PT Stone used
obscene language to express her disappointment that the overtime hours the PTs had been working
would not be available while re-tooling efforts were underway. HT 596-98 (Stone), 788-89, 793,
832-33 (McQuay), 1126-27 (Byrd); see RX 19 at 18-19; see also RX 20 at 5 (February 29 meeting
minutes, quoting one PT’ s statement, “ Some peopl e areworried about the overtime, but I'm worried
about my health.”). McQuay testified that A Group PTsa so made gloating remarks after Williams'
March 6 reassignment to the W70 program, and suggested that he could be the next target of
reassignment. HT 797-800, 839-40 (McQuay). That testimony is uncontradicted and is also
supported by Olguin’ stestimony regarding similar A Group remarks. HT 859-60 (Olguin). Based
on the foregoing evidence, we find that McQuay was subjected to antagonistic and intimidating
remarks by A Group PTs because of the safety concerns that he raised.

With regard to the W55 program asawhol e, McQuay testified that it was"a constant battle"
to advance safety concerns beyond the first- and second-level supervisors and "to someone who
would listen." HT 1959 (McQuay). For example, McQuay was concerned that the number of
weapons and casesin the W55 area at one time should be limited because of theincreased radiation
exposure. HT 811-12, 1954-57 (McQuay); see HT 1178-82 (Byrd, discussing proximity to weapons
and disassembled cases while in the work area), 1793-96 (Angelo, discussing ALARA concerns
related to number of units in the work ared);*® but see HT 1601-03 (Pederson, hedth physicist,
testifying that additional weaponsinwork areadid not “ significantly increase” radiation exposure).
M cQuay testified that herepeatedly met resistancefrom supervisor Harter when herai sed issuessuch
asthis. HT 811-12, 1954-57, 1963-64 (McQuay). Other Complainants also testified regarding

% See ALARA definition at n.15, supra.
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similar conflicts over this issue with Harter, as wdl as Pontius. HT 872-76 (Olguin), 1127-30
(Byrd). Higher management addressed thisALARA issuebecauselower and middlelevel managers
had failed to do so. A memorandum prepared by Clyde VanArsddl, senior manufacturing division
manager, who met with Williams during Angelo’s absence in early July, indicates that higher
management directed the Waste Operations division to promptly remove disassembled cases from
the work area and directed W55 supervisors to alert the Waste Operations division as soon as two
cases had accumulated. RX 71 at M&H000215-216; see also HT 1546-51 (Cole, testifying
regarding the PTS concerns about the number of weapons “staged” in the bay, prior to
disassembly).?¢ We find that McQuay continued to experience resistance from lower and middie
level managers regarding compliance with established safety guidelines over the course of the W55
program.

On November 18, McQuay filed his ERA complaint with the OSHA Regiona Office,
alleging that ahostile work environment existed on the W55. ALJX 2. On November 26, McQuay
was involved in the detonator cable incident that we discussed in the Williams summary, supra.
M cQuay asserted hisstop-work authority on November 26 before Harter and Brito called an engineer
to comeinspect the detonator cable. McQuay testified that he was also the target of similar hostility
on November 24, whenHarter became” extremdy agitated" becauseM cQuay insisted on compliance
with the NEOPs directive that an engineer come to the line to examine astructural anomay and to
provide an engineering instruction before weapon disassembly continued. HT 803-05 (McQuay).
We find McQuay’ s uncontradicted testimony regarding the November 24 incident to be true.

McQuay aso was involved in "a very unpleasant confrontation” with Brito and Facilities
Management supervisor Hoops when McQuay raised a safety-related issue in December. The
incident arose on aday when hewasthe PT responsiblefor certifying the accuracy of the W55 pre-
operations checklist, and it occurred soon after Angelo had met with the PTs and emphatically
instructed them to sign such checklistsonly if they wereabsolutely accurate. HT 812-16 (McQuay).
Harter was absent so McQuay contacted Brito and advised him that an inaccuracy in the W55 pre-
operations checklist prevented him from certifying its accuracy. Id. Brito came to the W55 with
Hoops and both became extremely angry when M cQuay pointed out that the checklist contained an
inaccurate photograph of the fire delugesystem gauges. HT 814-15 (McQuay). McQuay explained
to Brito that Angelo had met with the PTs and put them on notice that anyone who certified
inaccurate checklists would be subject to discipline. HT 814-15 (McQuay). In addition, McQuay
told Brito and Hoops that he wanted to comply with Angel o’ s directive but did not want to prevent
work from commencing in the W55 bay. /d. To that end, McQuay testified, he suggested that
Hoops arrange for a new photograph to be taken and that Brito go ahead and override McQuay’s
objection to the checklist. Id.

Brito did not tegtify regarding this incident, and Hoops was not called as a withess. The
testimony of both Cole and Angelo provides support for McQuay's version of events, however.

26 Cole tentatively recalled that Sottile was the PT who had raised the issue about the
number of units in the work area. HT 1546-51 (Cole). Especialy since the record
demonstrates that this issue was raised by a number of the Complainants at different times
and with different supervisors, we do not consider thistentativeidentification of the PT who
raised the issue to undermine McQuay’ s testimony that he raised the issue.
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Although Cole acknowledged that it was necessary to replace the photograph of the fire deluge
system gaugesfor the checklist to be accurate, he nonethel esstestified that he believed that M cQuay
and the other PTs Awerejust trying to come up with things. . . to harassthe supervisors...." HT
1557-60 (Cole). Angelo did not address Col € sviewpoint or Brito’sconduct, but he did attest tothe
significance that he attached to completion of an accurate pre-ops checklist. Specifically, Angelo
testified that he had met with over four hundred Pantex PTs to impress upon them that some were
"not paying close enough attention to pre-operational form requirements’ and he cited the DOE
shutdown of the Rocky Flats plant as an example of what could happen if safety violations caused
DOE "to lose confidence in our ability to operate the plant." HT 1804-07 (Angelo). Angelo had
emphasi zed theimportance of thesechecklistsafew monthsbefore but, at thismeeting withthePTs,
he also required them to sign "a statement of understanding of responsibilities’ related to the
checklists in order to reinforce his directive. HT 1804-05 (Angelo); see also CX 69 (Angelo’'s
December 6, 1996 memo to managerial staff reminding them that "the qualification of people[is]
no less important to the Process Safety Envelope than preop checks are to the Facility Safety
Envelope,” and alerting them that he will recommend termination for anegligent failure either to
check workers' qualifications or to properly conduct pre-ops checks).

Rodriguez testified that he supported McQuay in his concern about the pre-ops checklist
because he had attended the meeting with Angelo and signed the statement of understanding. HT
972-73 (Rodriguez). Byrd, who attended the meeting with Angel o but who had already | eft the W55
when the pre-ops checklist incident occurred, testified regarding the emphatic tone Angelo used in
that meeting and the strong impression made by his reference to a plant shutdown. HT 1143-45,
1184-86 (Byrd). Providing further support for McQuay's account of the incident is Rodriguez’
testimony that Brito and Hoops became very agitated over the pre-ops checklist issue. HT 960-63
(Rodriguez). Brito angrily berated McQuay when he followed Angelo’s directions regarding the
“safety envelope’ in which the W55 work was done. Later that day McQuay was assigned to
custodial work under the direction of the Facilities Management Division, prior to his assignment
to the W69 program.”’ McQuay amended his ERA complaint on December 17 to include further

7 Thetiming of McQuay’ sassignment towork with the FacilitiesManagement division

suggests a retaliatory motive and that action clearly added to the hostility that McQuay
experienced on the W55 program. Aswith Williams' temporary reassignment to the W70
programin March, however, we do not agreethat McQuay’ sinterim assignment represented
atransfer of the type that constitutes an independent basisfor an ERA complaint. See, e.g.,
Stone & Webster Eng’g Group v. Herman, 115 F.3d 1568, 1574, 1576 (11th Cir. 1997), aff’g
Harrison v. Stone & Webster Eng’g Group, NO. 93-ERA-44, (Sec’y Aug. 22, 1995); DeFord
v. Sec’y of Labor, 700 F.2d 281, 283, 287 (6th Cir. 1983); Thomas v. Ariz. Public Serv., No.
89-ERA-19, dlip op. at 2, 7-8, 15-16 (Sec'y Sept. 17, 1993). Uncontradicted evidence
establishes that PTs — rather than custodia personnel — were routinely assigned to clean
restricted manufacturing areas, owing both to security concerns and the risks posed by
hazardous materialsin those areas. HT 682-84 (Brito), 975 (Rodriguez), 1332-33 (Moore).
Consequently, such assignments fell within the parameters of the PT position. Although
McQuay urged that he was assigned to work in non-manufacturing areas under extremely
cold conditions, he did not establish the duration of such assignments and whether he
objected to the assignment at that time. See Boudrie v. Commonwealth Edison Co., No. 95-
(continued...)
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allegations. ALJX 2.

3. Complainant Sottile

Sottile, like McQuay and Williams, played a prominent role in raising concerns about the
W55 process, particularly during the November 1995 - January 1996 training period and the first
month after the B Group’s February 6 arrival on the W55 disassembly line. See, e.g., HT 1596-98
(McNabb, Program Engineering Manager, testifying that Williams, Sottile and M cQuay raised more
issuesthan other PTs). We have already found that Herring was hostile to suggestionsthat the W55
NEOPs needed improvement, and that this mindset was evident in the conduct of the W55 safety
meetings heldin February. Sottiletestified that he met resistanceto his concerns about training and
the disassembly process. HT 61-64, 79-80, 84-85, 96-107, 111-12, 144, 160, 163-67, 212-13, 1971
(Sottile). One of the more sgnificant incidents involved Sottil€ s request that the PTs be allowed
to wear face shields to avoid being sprayed by a stream of pressurized water that was being used to
separate weapon components. The face shields were ultimately approved for addition to the PTS
protective equi pment, but Sottiletestified that Carry and other supervisory staff did not heed hisand
Williams' concernwhenit wasinitially raised. HT 96-107, 1971 (Sottile). According to Sottilethe
supervisory staff was more interested in rebuking the PTs for their concern than in assisting them
with protection against the water spray, which -- even if uncontaminated -- could disorient aPT who
was handling high explosives. HT 96-107 (Sottile). The record provides support for Sottile's
testimony on this point.

Thedocumentary evidenceisat oddswith the supervisors' testimony about how longit took
for the face shields to be made available to the W55 PTs. In an attempt to refute Sottile’ s account,
Herring, Carry and Pontiustestified that the face shieldswereimplemented as protective equipment
amost immediately. Specifically, Pontiustestified that Williams and Sottileraised theissueto him
after Williams had been sprayed, and that face shieldswereimplemented "within aday or two" after
their request. HT 739-40, 1422-24 (Pontius). Herringtestified that, after Williamsraised the issue
to the supervisorsin the February 20 meeting, they began the process of obtaining gpproval for the
additional protective equipment from the Nuclear Explosives Safety Department. HT 1236-40
(Herring). Carry testified that he first knew about the face shields issue when Williams raised it,
along with therelated issue of whether the water was contaminated by radiation or chemicals, inthe
February 20 meeting with Herring, Carry and Long. HT 753-54 (Carry). Carry also testified that
Sottilereiterated the request in alater meeting, at which time Sottilewas told that "the engineering
staff had already been directed to incorporate thoseface shields. . . ." HT 754-55 (Carry); see HT
1449-52 (Carry). However, other parts of Carry’ stestimony and his February 22 memorandum, RX
14, contradict these statements.

(...continued)

ERA-165, dlip op. at 9-10 (ARB Apr. 22, 1997); cf. Carter v. Elec. Dist. No. 2 of Pinal Co.,
No. 92-TSC-11, dlip op. at 2, 15, 17 (Sec’y July 26, 1995) (complainant established that
transfer from office job of environmental compliance officer to warehouseman, which
required him to dig holes outdoors in excessive heat, lasted anumber of months). We thus
concludethat the evidence does not establish that the custodial assignmentsinthiscasewere
materidly distinguishable from the custodial work ordinarily performed by PTs while
between weapons programs.
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Rather than supporting thetestimony of Pontius, Carry and Herring that theface shieldswere
“immediately implemented” as protective equipment, the relevant evidence supports Sottile’s
testimony that the supervisory staff seemed to be more concerned with thwarting the use of the face
shields than in facilitating their use. At a meeting with the W55 PTs on February 22, Carry told
them that the use of face shieldswould be discussed at ameeting to beheld the followingweek. RX
14 at M&H002883. In a February 22 memorandum to Williams, Carry advised that the engineers
that been “directed to include face shields’ in the water pumping operation, but the minutes of the
safety meetings held on February 27 and 28 indicate that use of the face shieldswas still an unsettled
issue. RX 15, RX 16 at 8, RX 19 at 2. Significantly, the February 28 meeting minutes quote
McNabb, an Engineering Division manager, as stating that he thought that acatchall provisioninthe
NEOPsallowed for theimmediateaddition of thefaceshields. RX 19 at 7-8. Wethereforefind that
Sottile met with substantid resistance when he pressed Carry for permission to wear face shields.

In addition, Sottile testified that A Group PTs greeted safety concerns raised by other W55
PTsat daily stand-up meetingswith derisivecommentslike, "Don’t panic,” or hostile, glaringlooks.
Sottile said that such behavior made the W55 "a very harsh place to work." HT 59-60, 62-64
(Sottile). Sottile identified few remarks or actions that were directed at him personally, but one
notable incident did occur after the W55 staff completed the teamwork training in April. Sottile
testified that A Group PT Barton walked up to him in a plant break room and pulled avelcro strip
on Sottile' soveralls, while commenting that he could "hit somebody" and not be held accountable.
HT 138-40, 177-79 (Sottile). Sottile complained to Cole about Barton’ sthreatening action. HT 179
(Sottile). Neither Barton nor Cole testified regarding the incident, but a timeline of relevant W55
events prepared by Cole refersto it. RX 97 at M&H000249. Although the Respondent’ s counsel
asked Sottile whether he thought Barton’ s action and remark had been made in jest —which Sottile
denied — the Respondent offered no evidence that Barton had been joking or that Sottile had
unreasonably misunderstood Barton’s actions. Accordingly, we find that Sottile was subjected to
antagonistic remarks by co-workers and a physically threatening action. On November 19, Sottile
filed his ERA complaint, dleging a hostile work environment and retaliatory non-selection for
promotion. ALJX 6.

On November 26 Sottile supported McQuay in the detonator cable incident. HT 140-42
(Sottile). Asaready discussed, Brito and Harter became angry when M cQuay and other PTsinsisted
that an engineer examinethecable. Sottile was also present the following day, November 27, when
Harter becameextremely angry upon learning that DOE representative Rosshad stopped Sottile and
Williamswhilethey were on their way to pick up the W55 work areakeys. Sottiletestified that after
Williams took one of the two keys required to open the W55 work area and |eft, Sottile directed
Rodriguez to re-lock the other W55 lock becausehe believed that Harter’ semotional statewas such
that it would violate Personnel Assurance Program guidelinesfor Harter to handle nuclear weapons
at that time. HT 133-35, 179-83 (Sottile); see CX 88 at M&H003311 (PAP guidelines). Sottile’s
testimony on thispoint isuncontradicted and isal so supported by management’ sdiscipline of Harter
for his angry remarks on that occasion. HT 1024-26, 1788-89 (Angelo, testifying that discipline
imposed on Harter was based on Harter’s angry demonstration).

Furthermore, according to McQuay’s uncontradicted testimony, Sottile was present and

supported M cQuay in the confrontation with Brito and Hoops regarding the inaccurate photograph
of the fire deluge system gauges on the pre-ops checklist. HT 814-15 (McQuay). McQuay aso
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testified that Sottile was reassigned to work with the Facilities Management divis on later that day.
HT 816, 838-39 (McQuay); see HT 1561-63, 1576-77 (Cole, testifying that he only recalled that
Sottile was among the last PTsworking in the W55 bay at the end of the program, and that Sattile
was then reassigned to work with the Fadilities division); see also 8IIE2 discussion of McQuay’'s
reassignment and disposition of that issuein n.27 supra; RD& O at 67-68 (rejecting clam regarding
Sottile’ s temporary reassignment). Based on the foregoing evidence concerning the November 26,
27 and pre-opschecklistincidents, wefind that Harter and Brito subjected Sottileto direct or second-
hand harassment, or both.

Finally, Sottile testified that in December he assisted in the DOE’ s on-site investigation of
the use of uncertified workers on the W55, a situation which Sottile had reported. HT 133-37, 210
(Sottile). He also reported to the DOE that a cutting wheel that had been replaced without the
assistance of qualified personnel was producing sparks, thereby creating a serious hazard because
of the proximity to explosive materials. HT 115-19 (Sottile). Sottile’ stestimony regarding these
activities is supported by the testimony of the DOE representative Ross. HT 553-58 (Ross). In
addition, Angelo testified that four supervisors—including Pontiusand Brito—wererdieved of their
supervisory responsibilities as a result of the investigation by DOE into the use of uncertified
workers. HT 1812-15 (Angd0); see CX 69 (Angelo’ s December 6, 1996 memo to managerial staff
regarding removal of supervisory personnd and reminding that “the qualification of people[is] no
lessimportant to the Process Saf ety Envel opethan preop checksaretothe Facility Safety Envel ope,”
and advising that he will recommend termination for negligent falure to check workers
qualifications). Sottile testified that, after he left the W55 program, Harter not only failed to
exchange greetings with him when they crossed paths around the plant, but he was al so openly rude.
HT 210 (Sottile). Thistestimony is supported by that of Byrd, who testified to similar experiences
with Harter, Brito and Pontius, sometimeswhen hewasaccompanied by Sottile. HT 1141-43, 1151-
52 (Byrd). Sottiletestified that he believed the supervisors' behavior was relaed to his protected
activitiesontheW55. HT 119-20, 183-87, 210 (Sottile). Based onthe foregoing evidence, wefind
that Harter, Brito and Pontius were hostile toward Sottile during the monthsimmediately following
Sottile’ s departure from the W55 because he reported the use of uncertified workers.

On December 17, Sottile amended his ERA complaint to add further HWE allegations.
ALJX 6.

4. Complainant Olguin

Over the course of the W55 program Olguin initiated fewer safety-related concerns than
McQuay, SottileandWilliams, but he did support them when they voiced safety concerns. See, e.g.,
HT 227-28 (Williams), 850-51, 895-97, 948-49 (Olguin). Carry initially could not recall Olguin
raising a safety issue, but on cross-examination he remembered that Olguin had raised a question
regarding person-to-person coverage during certain phases of the disassembly process. HT 1472,
1475-76 (Carry). The minutes of the W55 safety meetings held in February also quote Olguin as
voicing concerns about respirable radioactive particles and about friction arising when the B Group
PTs asked safety-related questions. RX 14 at 2; RX 16 at 3, 4; RX 18 at M&HO000301. Like
Williams and McQuay, Olguin testified that he also was intimidated by the hostile remarks and
actions in the safety meetings held in February. HT 857-58, 915-21 (Olguin).
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We dso credit Olguin’s testimony that he was intimidated when the A Group expressed
satisfaction about Williams' reassignment. According to Olguin, A Group PTs Dubose and Barton
told him that they had "voted [Williams] out." HT 859-60 (Olguin). Although four A Group
memberstestified that they had not actually voted, none of them refuted Olguin’ stestimony testified
regarding the remarks made to Olguin. HT 575 (Stone), 612-13 (Dubose), 733-34 (Barton), 1372
(F. Rodriguez). Furthermore, two of the A Group PTs testified that they were seeking Williams'
reassignment when they complained to Herring on March 6. HT 580-81 (Stone), 633 (Heuton). We
fully credit Olguin’s testimony on this point and find that supervisors and A Group members
intimidated Olguin in February and March.

Olguin also testified that W55 supervisors and A Group PTswere overtly hostile when he
raised safety concerns during the remaining months of the W55. HT 864-80, 927-30, 932, 949-50,
1984-85 (Olguin). A Group PT Moore reacted angrily to Olguin’'s suggestion that he follow
prescribed guidelinesfor tool de-contamination. HT 866-69 (Olguin), 1328-33 (Moore). Harter and
Colebecameangry because Olguinand Byrdagain requested that apressurized eye-wash bereplaced
becauseof its“borderline” pressurereading. HT 877-80, 927-30, 949-50 (Olguin), 1130-33, 1182-
83 (Byrd); see HT 1501-03 (Harter), 1555-56 (Col e, testifying that eye-wash was covered by pre-ops
checklist); discussion supra at 8I1E2 regarding Angel o’ semphasi son accurate compl etion of pre-ops
checklists. In fact, the testimony of Harter and Cole supports Olguin’s account and confirms the
adversarial mindset that lower and middle-level supervisors on the W55 repeatedly demonstrated
toward the Complainants. HT 1503 (Harter), 1560 (Cole). We find that Olguin was the target of
hostile remarks by W55 supervisors and A Group PTs after the team-building training and NEOPs
review in April. Olguin was reassigned from the W55 to the W69 in early November. HT 932-34
(Olguin). Hefiled his hostile work environment complaint under the ERA on November 19, and
amended it to include additional HWE allegation on December 17. ALJXS3.

5. Complainant Byrd

Byrd, like Olguin, raised fewer concerns independently than did McQuay, Sottile and
Williams, but joined them in pressing safety issues. See, e.g., HT 227-29 (Williams), 1119-20,
1170-71, 1195-96 (Byrd). Since Byrd did not arrive on the W55 line until late March, he did not
witnessthe conflictsthat arose soon after the othersarrived. Byrd did attend the W55 saf ety meeting
on February 29, however, and testified that he overheard Stone’ s disparaging comment about losing
overtime because of the re-tooling shut-down. HT 1126-27, 1160-62 (Byrd).

Upon hisarrival Byrd was greeted by A Group PT Barton, who abruptly asked him if he had
come to work on the W55 or to shut it down. HT 1124 (Byrd); see HT 1173-77 (Byrd). Although
Barton denied making the remark, HT 1302-03, we find that Byrd’ s account ismorereliable. The
record indicates that Byrd was a candid witness. In contrast, we find that Barton’s recall at the
hearing was faulty. Barton testified that he could not remember attending afollow-up meeting that
Herring held on March 6 to advisesix A Group PTsthat Williamswas being reassigned to the W70.
HT 1303-07 (Barton, being questioned about Herring' stime line, in evidence as RX 43). Wefind
thisparticularly significantin view of thefact that it was Bartonwho had scheduled ameeting earlier
inthe day with Herring, which thenled toWilliams' reassignment. HT 1060-61 (Herring), 1291-93
(Barton); RX 27. A reasonably reliablewitness would haverecalled afollow-up meeting in which
Herring told the A Group PTs that their request for Williams' reassignment had been, in effect,
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granted. It is dso significant that Barton denied that he carried high explosives without proper
safeguardsalthough three Complainantstestified otherwise. Cf. HT 1297-99 (Barton) with HT 273-
74 (Williams), 861-63 (Olguin), 1973-74 (Sottile). Wethereforefind that Barton greeted Byrd with
aremark that was clearly antagonistic to whistleblowing activity when Byrd arrived to begin work
on the W55.

Byrd testified that Harter responded "very angrily" when PTs raised issues of non-
compliancewith safety guidelines or questions about specific unitsthat were being dismantled. HT
1138-39 (Byrd). Byrd, like McQuay and other Complainants, said that his requests that W55
supervisors not store an excessve number of radioactive units in the W55 work area were
unsucessful. HT 1127-30, 1178-82, 1193-96 (Byrd); see 8I1E2 discussion of McQuay’ srequest that
the number of unitsin work area be limited, supra. Aspreviously discussed, Byrd joined Olguinin
pressing for a replacement eye-wash, which required "prolonged bickering" with Cole and Harter.
HT 877-80, 927-30, 949-50 (Olguin), 1130-33, 1182-83 (Byrd); see HT 1501-03 (Harter), 1555-56,
1560 (Cole). Based on the foregoing evidence, we find that Cole and Harter were hostile and
resistant toward Byrd when he expressed safety concerns.

Byrd was reassigned to the W69 program on November 4. HT 1139 (Byrd). Hefiled a
hostilework environment complaint under the ERA on November 19 and amended it on December
17 to include further HWE allegations. ALJX 5. Like Sottile, Byrd testified that, after he left the
W55 and filed thiscomplaint, Harter, Brito and Pontius wereeither ominously silent or openly rude.
HT 1141-43,1151-52 (Byrd); see HT 210 (Sottile). Wethereforefind that Harter, Brito and Pontius
were hostile toward Byrd during the months immediatdy following his departure from the W55
because of protected activity.

6. Complainant Rodriguez

Rodriguez waslessactivein pursuing saf ety concernsthan theother Complai nants, especidly
during the first half of the W55 program. See RX 14-20. Consequently, he was not personally
targeted for the same hostile remarks as the other, more active, Complainants during the W55
training period and the initial months on line. See HT 958-63, 966-67, 971-75 (Rodriguez).
However, when he did join other PTsin voicing safety issues, lower level supervisors demonstrated
anger toward him. Most of these incidents arose when the PTs objected to asupervisor's disregard
of NEOPs, or to the use of defectivetoolsin violation of safety guidelines. HT 799-803 (McQuay),
958-63, 966-67, 971-75 (Rodriguez), 1134-35 (Byrd).

In December Rodriguez supported M cQuay in objecting to signing off onthe pre-operations
checklist because of the inaccurate photograph of the fire dduge system gauges. Like McQuay,
Rodriguez testified that Brito, alongwith Hoops, aFacilities Management supervisor, reacted quite
angrily and, later that day, Rodriguez was assigned to custodial work under the direction of the
Facilities Management Division. HT 960-63, 972-73 (Rodriguez); see SIIE2 discussion of
M cQuay’ sreassignment and n.27 supra. Consequently, wefindthat Rodriguez experienced hostility
and anger from W55 supervisory personnel when hevoiced concern about safety matters. Rodriguez
filed his ERA complaint on November 19. ALJX 4. On December 17, Rodriguez amended the
complaint to include further allegations in support of hisHWE claim. /d.
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F. Conclusion that Complainants have established an actionable level of hostility related to
protected activity

We reiterate the legal standard for establishing an ERA HWE. Before establishing abasis
for employer liability, an ERA complainant must establish by a preponderance of the evidence

1) that he engaged in protected activity;

2) that he suffered intentional harassment rd aed to that activity;

3) that the harassment was sufficiently severe or pervasive so asto
alter the conditions of employment and to create an abusive working
environment;

4) that the harassment would have detrimentally affected a
reasonable person and did detrimentally affect the Compla nant.

See Berkman v. U.S. Coast Guard Academy, ARB No. 98-056, ALINos. 97-CAA-2, -9, dip op. a
16-17, 21-22 (ARB Feb. 29, 2000); discussion supra §11B. We have concluded that the
Complainants engaged in protected activity and suffered intentional harassment related to that
activity. See discussion supra 8811D1, 2, 3. It remainsfor us to determine the level of hostility the
Complainants have demonstrated and whether that hostility would have detrimentally affected a
reasonable person and actually did detrimentally affect each of the Complainants.

To evauate the level of hostility — i.e., whether the Complainants have established the
existence of an abusive working environment —requires consideration of the factorsfrom Harris v.
Forklift Systems, Inc., 510 U.S. 17 (1993), factors, discussed above: the frequency and severity of
the harassment; whether the harassment was physically threatening or humiliating, or merey
offensive; and whether it unreasonably interfered with the complainant’s work performance.
Berkman, dlip op. at 16-17 (quoting Harris, 510 U.S. at 23); In applying these factors we employ
an objective standard and consider the impact that the harassment would have on a reasonable
person, and the actual impact on the Complainants. Berkman, dlip op. at 21; see Harris, 510 U.S.
at 21-22; Green v. Adm’rs of the Tulane Educational Fund, 284 F.3d 642, 655-56 (5th Cir.
2002)(arising under Title VII). The Harris factors are illustrative and not a definitive list of
requirementsthat must bemet in order to establish an actionablelevel of hostility. Harris, 510 U.S.
at 23. Weconsider al the*surrounding circumstances, expectationsand relationships’ inevaluating
the workplace environment. Oncale v. Sundowner Offshore Services, Inc., 523 U.S. 75, 81-82; see
Berkman, dlip op. at 16 (quoting Harris, 510 U.S. at 23); We again emphasize that, above all, our
evaluation of the workplace environment must serve the purpose of ERA whistleblower protection,
which is to promote nuclear-rel ated hedth and safety by encouraging the raising of safety related
concerns. See discussion supra §l1B.

Theharassingincidentsincluded intheforegoing summariesconsist primarily of contentious
remarks made by co-workers and supervisory personnel in response to the Complainants' safety-
related concerns. Also included are four incidents involving express or implied threats of violence
againg Williams and Sottile. Consistent with the guidance provided by Oncale, the Board has
carefully considered the “rough-and-tumble” plant culture where these HWE complaints arose.
Although we recognize that the permissi ble range of give and take in the W55 workplace was broad
enough to permit occasional intemperate remarks by PTs and lower level supervisors, theincidents
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evidencedin thiscase go far beyond that range. Instead, the antagonistic remarkswerefrequent and
could only havehad achilling effect on voicing nuclear safety-related concerns. The mocking tone
of many of the remarks, along with the threats of violence, contributed to an environment in which
the prospect of ridicule and intimidation for engaging in protected activity was constant. Cf. Smith
v. Esicorp, Inc., No. 93-ERA-00016, dlip op. at 24-27 (Sec’'y Mar. 13, 1996) (holding tha sarcastic
and derogatory cartoons, which depicted the complainant as a NRC whistleblower and were
displayed on alunchroom drawing board, contributed to a hostile work environment).

Furthermore, the PTswererequired to constantly consider nuclear saf ety —how best to avoid
an accidental detonation and undue radiation exposure—and they were responsiblefor voicing their
concerns. Inview of the hostile response provoked by the raising of safety concerns on the W55,
actual hostility or the potential for harassment pervaded all aspects of the Complainants work. For
example, when the Complainants encountered an anomaly in the construction of a weapon or the
need to replace mal functioning equipment, they faced the choi ce between provoking aconfrontation
withtheirimmediate or second-level supervisor or both, remaining silent despitetheir well-founded
safety concerns. We therefore find that the hostility on the W55 was pervasive.

The Board aso finds that the hostility had a tangible impact on the performance of the
Complainants’ jobs. Harter testified that Williamsand Sottilewere good technicians, and the record
does not suggest that the other Complainants had not performed their dutiessatisfactorily. HT 1515
(Harter). Nonetheless, the animosity toward the Complai nants clearly affected work relationships
onthe W55, particularly duringthe early monthsof 1996. See CX 2, 4. When conflicts between the
A Group PTsand the Complainants persisted following theteamwork trainingin April, thefirst-line
supervisorssegregated most of the A Group from the Complainants, assgningthe A Group primarily
to the cell and the B Group primarily to the bay. HT 176-77, 211-12 (Sottile), 322-23 (Williams),
800-01 (McQuay), 1441-42, 1443 (Pontius). Although thishel ped to reduceinteraction betweenthe
A Group PTsand the Complainants, it interfered with the maintenance of each PT’ s certification to
perform the respective operationsin the bay and the cell. HT 135, 176-77, 211-12 (Sottile); see also
HT 1522 (Harter, testifying that supervisors “ switched people around to try and keep them current
in both operations”). DOE restrictsthe use of PTsin an operation —like either the W55 cell or the
mechanical bay —where they are not currently certified. See HT 135-37 (Sottile), 553-58 (Ross),
1812-15 (Angelo). Assignment of the Complainants aimost exclusively to the mechanical bay
operation constituted an improper change in their working conditions. Cf. Berkman, slip op. at 17
(curtaling complainant’ senvironmental compliancedutiescontributed to hostilework environment).

Insum, the harassingincidentswere severe, frequent and pervasive, and produced anabusive
work environment in which the Complainants’ conditions of employment were altered. The
harassment would have detrimentally affected a reasonable person and did so affect the
Complainants. We thus conclude that the Complainants have established that they were subjected
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to alevel of harassment related to protected activity that is actionable under the ERA.2® We next
addressthe Respondent’ s liability for this hostile work environment.

G. Liability for the hostile work environment
1. Varnadore (1996) and the negligence standard.

The ARB addressed the issue of employer liability for supervisory harassment that
contributed to a hostile work environment in Varnadore v. Oak Ridge Nat’l Laboratory, ARB/ALJ
Nos. 92-CAA-2, -5, 93-CAA-1, 94-CAA-2, -3, 95-ERA-1 (ARB June 14, 1996) (Varnadore
(1996)). That case, originally brought under five of the Part 24 environmental protection statutes
but not the ERA, involved an employee€ s memorandum to a company atorney, which referred to
Complainant Varnadore and his recent whistleblower complaint against the company. A mid-level
supervisor posted the memorandum on a company bulletin board. Higher management reacted
immediatdy after learning about the posting. The division director called the offending supervisor
into a meeting, informed him that the posting was inappropriate, and followed up with a memo
telling the supervisor to be “extra cautious in the future and avoid episodes like this.” Varnadore
(1996), dlip op. at 69-70, 76-78.

The ALJheld that thememo ridiculed Varnadore and that posting the memo wasretaliation
for bringing thewhistleblower complaint. The Secretary concurred. TheBoard waseventual ly asked
to determine whether this incident created a hostile work environment. 7d. at 70.

Initially, the Board noted the Secretary’ s earlier determination that the concept of a hostile
work environment applied to whistleblower cases. However, it concluded that the incident was

2 Under the ERA as amended in 1992, an employer may avoid liability for an adverse
action related to protected activity by establishing with clear and convincing evidence that
it would have taken the same adverse action in the absence of protected activity on the part
of the complainant. 42 U.S.C. 85851(b)(3)(C), (D). For example, in a caseinvolving a
challenged termination from empl oyment, an employer might avoid liability by showingthat
the termination would have occurred due to a reduction in force, whether the employee
engaged in protected activity or not. Thisdual, or mixed, motive paradigm could also be
applied to a hostile work environment complaint, and would provide a means of avoiding
liability prior to reaching the traditional negligence and vicarious liability theories that we
discussinfra. Instead of proving that the complained of personnel action would have been
taken in the absence of protected activity, the employer would be required to prove that
factors unrelated to protected activity created alevel of hostility equal to that which would
be actionable under the ERA. We have considered whether each of the Compla nantswould
have experienced an actionablelevel of hostility had he not engaged in activity protected by
the ERA, i.e.,whether personality conflicts or other factors unrelated to protected activity
wouldhave provoked alevel of hogtility comparabletotheactionablelevel of hostility inthis
case. Based on our analysis of the rdationship between the Complainants protected
activities and the incidents of harassment that are set forth at 8ID3 supra, we conclude that
the animosity toward the Complainants would not have reached an abusive level in the
absence of their protected activities.
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isolated rather than pervasive and regular. Varnadore had not therefore, established that a hostile
work environment resulted from thisincident. /d. at 70-73. Nevertheless, the Board examined the
company’ s reaction to the memo posting. It began by noting that the Supreme Court, in Meritor
Savings Bank v. Vinson, 477 U.S. 57 (1986), clearly stated that employers are not to be held
absolutely liable “for the acts of their supervisors regardless of the circumstances of a particular
case.” Id. at 73. The Board then adopted the Sixth Circuit’s rule for determining an employer’s
liability for supervisory harassment that createsa HWE:

Inahostileworking environment claim, the determination of whether
an employer is liable for its supervisor’'s actions depends on 1)
whether the supervisor’s harassing actions were foreseeable or fell
withinthe scope of hisemployment and 2) even if they were, whether
the employer responded adequately and effectively to negate liability.

Varnadore (1996), slip op. at 75, citing Pierce v. Commonwealth Life Ins. Co., 40 F.3d 796, 803 (6th
Cir. 1994) (emphasis added). The Board also cited a similar holding in the Second Circuit’s
Karibian v. Columbia Univ., 14 F.3d 773, 780 (1994). Varnadore (1996) slip op. at 74-75. Then,
applying Pierce, the Board concluded that management’ sresponse had beenimmediate and effective
and, therefore, “ sufficient to negate any possibleliability for [thesupervisor’ s| actions.” Id. at 76-78.

The Board applied what istypically referred to asthe negligence, or noticeliability, standard
for evaluating employer liability in supervisory harassment Title V11 cases. See ElizabethM. Brama,
The Changing Burden of Employer Liability for Workplace Discrimination, 83 Minn. L. Rev. 1481,
1493-94 and authorities there cited (1999). The negligence standard is also referred to as a theory
of direct liability because it looks to the employer’s actions, rather than those of the harassing
employee, to determinewhether liability will attach. Burlington Industries, Inc. v. Ellerth, 524 U.S.
742, 758-759 (1998); Williamson v. City of Houston, 148 F.3d 462, 465-66 (5th Cir. 1998) and cases
there cited; see Brian C. Baldrate, Agency Law and the Supreme Court’s Compromise on “Hostile
Environment” Sexual Harassment in Burlington Industries, Inc. v. Ellerth and Faragher v. City of
Boca Raton, 31 Conn. L. Rev. 1149, 1155-61 (1999); David Benjamin Oppenheimer, Exacerbating
the Exasperating: Title VII Liability of Employers for Sexual Harassment Committed by Their
Supervisors, 81 Cornell L. Rev. 66, 97-98 (1995).

The negligencestandard isthe only one Federal courtshave applied for determining liability
in co-worker harassment Title VII HWE cases. Faragher v. City of Boca Raton, 524 U.S. 775, 799
(1998); see Wright-Simmons v. City of Oklahoma City, 155 F.3d 1264, 1270 (10th Cir. 1998) (Title
VIl caseinvolving race-based hostilework environment); see also Varnadore (1996), dlip op. at 77-
78 (discussing standard for employer’ sremedial actionfor co-worker harassment under theTitleV I
case of Baskerville v. Culligan International Co., 50 F.3d 428, 431-32 (7th Cir. 1995)).
Furthermore, inthewakeof Ellerth and Faragher, discussed bel ow, the negligence standard remains
viable. Federal courts continue to apply the negligence test to determine employer liability for
supervisory harassment in Title VI cases. See, e.g., Dees v. Johnson Controls World Services, 168
F.3d 417, 421-22 (11th Cir. 1999); Wilson v. Tulsa Junior College, 164 F.3d 534, 541 n.4 (10th Cir.
1998).
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Under the negligence standard, an employer isliable for an employee’ s harassing conduct
if the employer knew, or in the exercise of reasonable care should have known, of the harassment
and failed to take prompt remedial action. See Miller v. Kenworth of Dothan, Inc., 277 F.3d 1269,
1278 (11th Cir. 2002); Wilson, 164 F.3d at 540-43. To avoid liability an employer must take both
preventive and remedial measures to address workplace harassment. Wilson, a 540-42. An
employer who fails to provide an adequate procedure for raising harassment complaints has not
exercised reasonable care to ensure that it receives notice of the harassment, and cannot thereafter
successfully defend on grounds that it did not receive actual notice. Instead, the employer will be
deemed to have constructive notice of the harassment. See Sharp v. City of Houston, 164 F. 3d 923,
930-31 (5th Cir. 1999); Wilson, 164 F. 3d at 542. Constructive notice may aso be imputed to the
employer if the harassment was so severe and pervasi ve that management should have known about
it. See Miller, 277 F.3d & 1278-79. Once an employer has been put on notice of the harassment,
the question becomes whether the employer has addressed the harassment claim “adequately and
effectively.” Varnadore (1996), slip op. at 74-75, discussed supra.

2. Arguments of the parties.

The ALJfound that co-worker harassment existed on the W55, but he concluded that it was
not related to protected activity. Nevertheless, he addressed management’s efforts to correct the
harassment, and, applying a negligence analysis, determined that the Respondent had acted
“promptly and responsibly to correct” the hostilitiesontheW55. R.D.&O. at 1-2, 63-64; see RD& O
at 61-64. The Complainants assert that the ALJ erred in finding that the Respondent took prompt
remedial action. They urgeusto applythevicariousliability standard for determining anemployer’s
liability whichthe Supreme Court established inthe Ellerth and Faragher decisions, cited aboveand
discussed more fully below. The Complainants aso contend that, even under a pre-Faragher
analysis, the Respondent cannot avoid liability. Comp. Supp. Reply at 6-7, 8-10, 21-25. The
Respondent asserts that the Ellerth and Faragher standard does not apply because thisis an ERA
case and does not involve supervisory harassment. Alternatively, the Respondent argues that, if
necessary, it isentitled to rely upon the Ellerth and Faragher affirmative defense becauseit took no
tangible employment action agai nst the Complai nants, the essential condition precedent for invoking
the defense. Resp. Supp. Brief at 2-12, 19-23, see discussion, infra.

We now explain why we conclude that the Varnadore (1996) negligence analysis is the
proper standard for determining employer liability in this ERA hostile work environment case
involving both co-worker and supervisory harassment.

3. The Ellerth and Faragher affirmative defense and the Board’s conclusion about the
employer liability standard.

After the Supreme Court’s 1986 decision in Meritor, but prior to Ellerth and Faragher in
1998, the Courts of Appeals developed variations on the themes of strict, vicarious, and notice
liability and applied different standards to determine employer liability under Title VII where a
supervisor’s sexual harassment created a hostile work environment. See Oppenhemer, 81 Cornell
L. Rev. at 131-40 and cases there cited; Fredrick J. Lewis and Thomas L. Henderson, Employer
Liability for “Hostile Work Environment” Sexual Harassment Created by Supervisors: The Search
for an Appropriate Standard, 25 U. Mem. L. Rev. 667, 674-76 (1995). These divergent standards
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prompted the Supreme Court togrant certiorari in Ellerth and Faragher. Ellerth, 524U.S. at 749-51,
Faragher, 524 U.S. 785-86.

These two decisions modified the standards that had been developing since Meritor. The
Court essentidly struck a compromise between imposing strict liability on the employer and
requiring an employee to establish that the employer had been negligent. See Badrate, 31 Conn. L.
Rev. at 1176. Where the complainant establishes an actionable hostile work environment created
by supervisory harassment that cul minatesin a*tangibleemployment action,” theemployer isliable.
Faragher, 524 U.S. & 807; Ellerth, 524 U.S. at 764-65. Where, however, the employee suffered no
tangible employment action, the Court shifted the burden of proof and permitted the employer to
raisean affirmative defenseto liability or damagesfor supervisory sexual harassment. Theemployer
must show, by apreponderance of evidence, that it “ exercised reasonablecareto prevent and correct
promptly any sexualy harassing behavior” and that the employee “unreasonably failed to take
advantage of any preventive or corrective opportunities provided by the employer or to avoid harm
otherwise.” Faragher, 524 U.S. a 807; Ellerth, 524 U.S. at 765.

The Board posits three reasons for not applying the Ellerth and Faragher standard to this
case. First, the Court’ s reasoning in those decisions contains numerous points suggesting that the
analysisis specifically tailored to address employer liability in sexual harassment, rather than other
harassment prohibited by TitleVIl. Faragher, 524 U.S. at 787-88, 794-96, 798-99; Ellerth, 524 U.S.
at 754-55. Thisimpressionisreinforced by the di ssenting opinion of Justice Thomas, who expressed
his concern that the majority was improperly establishing a liability standard applicable to sexual
harassment cases only, and his view that employer liability for both racial and sexual harassment
should attach only if the employer wereat fault. Ellerth, 524 U.S. at 767-74 (Thomas, J., joined by
Scalia, J., dissenting); see Faragher, 524 U.S. at 810-11 (Thomas, J., joined by Scalia, J., dissenting)
(incorporating reasoning from Ellerth dissenting opinion).29%

Furthermore, the sexual harassment at issuein Ellerth and Faragher iSan especialy vexing
form of employment discrimination that frequentlyisperpetrated surreptitiously by asupervisor who
wantsto personally exploit the victim’s presence in the workplace. See, e.g., Meritor, 477 U.S. at
59-61; Mota v. Univ. of Texas Houston Health Science Ctr., 261 F.3d 512, 516-17 (5th Cir. 2001);
Karibian, 14F.3d a 775-76; see also Ellerth, 524 U.S. at 760 (the workplace may providea“ captive
pool of potential victims’). Thistypeof sexual harassment contrasts sharply with the openly hostile
or demeaning remarks of a supervisor who wants to drive an employee from the workplace.
Whistleblower harassment, like race-based harassment, is a form of public ridicule and is often
intended to pressure the employee to leave the workplace. See, e.g., Miller, 277 F.3d at 1273-74,

» Nonethedess, as one Court of Appeals observed, “the devel oping consensus” is that
the Ellerth and Faragher Sandard appliesto other typesof harassment under TitleVIl. See
Spriggs v. Diamond Auto Glass, 242 F.3d 179, 186 n. 9 (4th Cir. 2001) and casesthere cited;
see also Walker v. Thompson, 214 F.3d 615, 626-28 (5th Cir. 2000). Wedso note, however,
that the Ellerth and Faragher standard has been subject to varying interpretationsby Federal
courts. See Jeannine Novak, “Let’s Be Reasonable”- Resolving the Ambiguities of the
Faragher-Ellerth Affirmative Defense, 68 Def. Couns. J. 211 (2001); Daniel N. Raytis, Note,
Indestv. Freeman Decorating, Inc.: Dealing with Vicarious Liability for Sexual Harassment
by a Supervisor, 35 U.S.F.L. Rev. 623 (2001).
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Spriggs, 242 F.3d at 181-90. Finally, we notethat the harassment in Ellerth and Faragher included
invasive physical touching, so often common to sexud harassment. Physical touching is usually
covert and differs significantly from the whistleblower scenario, where the harasser isless likely to
be interested in personal exploitation than in driving the employee from the workplace. See
Faragher, 524 U.S. a 782; Ellerth, 524 U.S. at 748; Oncale, 523 U.S. & 77; Meritor, 477 U.S. at
59-61.

We conclude that the Varnadore (1996) negligence analysis is the proper standard for
determining whether the Respondent isliablefor the co-worker and supervisory harassment we have
found the Complainants suffered. As we have explained above, the Board is convinced that the
Ellerth and Faragher employer liability test appliesto sexual harassment hostile work environment
cases, not these ERA whistleblower claims. Furthermore, the Complainants have not provided us
with areasoned basis for abandoning the Board' s Varnadore (1996) standard.

Nevertheless, asthe discussion, infra, of the Respondent’ s preventive and corrective efforts
indicates, under either andys's we conclude that the Respondent is not liable for the hogtile work
environment.

4. The Respondent’s preventive and corrective actions
a. The November 1995 — May 1996 period

We agree with the ALJ s finding that the evidence does not establish that the Respondent
knew or should have known about the hostile work environment on the W55 and failed to take
appropriate action. See RD& O at 61-64. Our analysis regarding the Respondent’ sliability differs
from that of the ALJ, however, largely because we — unlike the ALJ — have concluded that
supervisory and co-worker harassment created a hostile work environment on the W55.

We begin by explaining how the actions taken by the different levels of management are
viewed for purposes of thisliability analysis. The lower and middle level supervisors responsible
for W55 operations contributed to the hostile work environment, and to gauge the Respondent’s
exercise of reasonable care as outlined in Varnadore (1996), we look to higher management’s
discharge of its responsibilities to prevent and correct such harassment. See Waymire v. Harris
County, 86 F.3d, 1424, 428-29 (5th Cir. 1996). Higher management includes Weinreich, the plant
manager, and Angelo, head of the Manufacturing Division. Our inquiry covers two basic issues.
First, the Board considers when higher management was put on notice of the hostile work
environment, through either actual or constructivenotice. In connectionwiththe constructivenotice
inquiry, we examine the complaint procedures that were in place to facilitate receipt of notice by
higher management. Second, we evaluate the remedial actions taken in response to notice of the
harassment. See Varnadore (1996), slip op. at 74-78. Since the co-worker harassment was closely
connected with the supervisory harassment, we will examine higher management’ sexercise of care
asit relatesto harassment from both sources, together. In additiontothe caselaw citedin Varnadore
(1996), we look for guidance to Federal court decisions addressing negligence as a basis for
employer liability in hostile work environment cases.
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Beforediscussing when higher management recel ved actual notice of the harassment agai nst
the Complainants, we address the procedures that were available at the Pantex plant for providing
such notice. The record establishes that the Respondent had a published whistleblower protection
policy and ameans for filing reprisal complaints that had been in place at least snce August 1993.
RX 9, 132, 144; HT 1843-45 (Weinreich). That policy encouraged employees to raise concerns
regarding “unsafe, unlawful, fraudulent, or wasteful practices,” and it forbade reprisal against
whistleblowers who rai sed such concerns, internaly, to DOE, or to Congress. RX 9, 132, 144. In
addition, the policy, which was disseminated as a bulletin to Pantex employees, stated that
employeeswho declined to engagein practicesthat they beieved tobe*illegal or dangerous’ would
not be retaliated against. /d. The bulletin also provided employees with the names and telephone
numbers of management,” personnel they could contact to file complaints of reprisal. Id.

In November 1995, plant manager Weinreich issued abulletin advising employees that an
Employee Concerns Program (ECP) had been established as “a formal system through which
employees may report concerns associ ated with safety, hedth, security, environment, fraud, waste,
abuseor mismanagement,” or reprisal for raising such concerns. RX 133; HT 1845-46 (Weinreich).
Weinreich testified that the ECP was set up pursuant to DOE directive, and that he had transferred
the ECP from the Human Resources division to his direct supervision in order to make it
independent of the usual chain of supervisory command. HT 1845-46, 1910, 1913-14 (Weinreich).
Weinreich aso testified that other avenues, including telephone hotlines, were available for
employees to raise concerns within the plant. HT 1846, 1901-02 (Weinreich); see RX 103; HT
1647-48 (Robin McLaurin, ECP Manager.).

The evidence establishes that Weinreich was not made aware of the anti-whistleblower
harassment until latein March 1996. Although thelower and middle-level supervisorsthenassigned
to the W55 — Herring, Brito, Carry, Long, and Pontius — were aware of hostilities among W55
personnel and were contributing to the hostility toward the Complainants, higher management was
not given an accurate picture of what had transpired on the W55 until Weinreich received Meyer’s
investigative report, CX 2, in late March. Prior to that time, Weinreich’s actual knowledge of
conflicts among W55 personnel was limited. He had attended part of the safety meeting held by
Carry and Herring on February 29, had a brief meeting with Barton and Heuton when Herring
brought them to his office on February 29, and had been advised by Herring of the A Group’s
complaints about Williams on March 6. See HT 1054-59, 1258-60 (Herring); 1017-22, 1753-55
(Angelo); 1921-26 (Weinreich). Around February 23, Weinreich and Angelo had received a copy
of Williams' letter to Herring regarding the safety issues Williams had discussed on February 20
with Herring, Carry and Long. CX 27; RX 43; HT 1019-22, 1753-55 (Angelo), 1242 (Herring).
That letter did not, however, complain of hostilities on the W55 operation. RX 13/CX 24.

Therecord also contains no suggestion that any of the Complainantshad filed a harassment
complaint with ECP or had proceeded through other channels prior to March 6, which is when
Weinreich appointed Meyer, another manager, and union official Frank George to investigate the
W55 hostility issues that were presented to Weinreich by Herring. Weinreich did receive aletter
from Williams on March 8 concerning hostilities on the W55. HT 1865-66 (Weinreich); CX 28.
Weinreich replied with a letter asking Williams to cooperate with ECP head McLaurin in an
investigation of Williams' concerns, which Weinreichwouldthenreview. HT 1866-67 (Weinreich);
RX 30. Williams did not accept this suggestion but instead met with McLaurin on March 27 and
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asked for ameetingwithWeinreich, theLegal Department, and ECPstaff. HT 1866-67 (Weinreich),
1630-33 (McLaurin); RX 110. The meeting was held on April 2. HT 308-11, 471-73 (Williams),
1867-70 (Weinreich); RX 41. By thistime, of course, Weinreich had received Meyer’ sreport. HT
1867-68 (Weinreich); see CX 2. We concludethat, prior to receiving Meyer’ sreport in late March,
neither Weinreich nor other high level managers had actual knowledge that intervention to address
harassment of the Complainants was warranted. Cf. Sharp v. City of Houston, 164 F.3d 923, 929
(5th Cir. 1999) (in Title VII case, employer has actual knowledge of harassment when higher
management or someone who can remedy the problem receives notice).

Wefurther conclude, based onthewhistleblower protection policy that wasin place, that the
Respondent had exercised due careto ensurethat a“ reasonabl e avenuefor complaint” wasavailable.
See Varnadore (1996), slip op. at 74-75; cf. Sharp, 164 F.3d at 931-32 (evidence that city provided
no viable meansfor reporting harassment in apolice unit that wasisolated from higher management
supported a finding of constructive notice). Consequently, the evidence does not establish that
higher management should have known, in the exercise of reasonable care, that intervention to
address the harassment was warranted until it received the Meyer report in late March.

We turn now to the remedial action higher management took to address that harassment,
beginning with the April 2 meeting with Williams and his attorney. At this meeting, Weinreich
agreedthat Williamswould bereassigned tothe W55. HT 1867-68 (Weinreich); RX 41. To prepare
for Williams' reintroduction to the program, Angelo met with W55 PTs on April 2 to explain that
Williams was returning and to caution them that reprisals against whistleblowers would not be
tolerated. HT 1779-80 (Angelo); RX 42, RX 79 at M&HO000018-19, RX 97. Healso attempted to
appeal to a sense of team-work and camaraderie among the A Group PTswho were antagonistic to
Williams. RX 97 at M&H000248 (Cole’s summary of Angdo’s remarks, including, “[Williams]
wasremovedfrom hisposition, howwould youfeel”); see also HT 489-91 (Williams, testifying that
he objected to Angelo's remarks because Williams did not want to be “classified as a
whistleblower.”). Of morefar-reachingeffect, however, wastheA pril shut-down of W55 operations
for training and a NEOPs review, which Weinreich and Angelo initiated. See RX 40, 62. Cole
testified that, upon replacing Carry as the W55 Program Manager in late March, he was directed to
immediatdy complete work on atraining plan to address the hostile work environment covered in
Meyer’sreport. HT 1531-34 (Cole); see HT 1762-66 (Ange0); RX 43,97. In April, theentire W55
staff was schedul ed to complete 40 hours of instruction regarding team-buil ding and other workpl ace
interaction. HT 1533-35, 1541 (Cole), 1680-81 (Robert Rowe, Human Resources Manager), 1763-
64 (Angdo); see HT 475-80 (Williams). Higher management’ s decision to involve the W55 PTs
and other staff in areview and modification of the W55 disassembly process, along with the team-
building and rel ated training, was asignificant step in addressing the hostile work environment. See
RX 40, 62; HT 1535-39 (Cole), 1766-68, 1772-73 (Angelo). Although management had already
initiated a plan to improve W55 — and other — weapons program training in order to address the
training deficiencies that the Compla nants had raised and that the Meyer report had confirmed, the
NEOPs review and re-write provided validation of the Complainants concerns about the W55
disassembly processitself. See CX 41; RX 45, 79, 116; HT 204-06 (Sottile), 1772-78 (Angelo).

In April and May, higher management also initiated other actions to address friction in the

W55 work environment. Management conducted aroot cause analysis of the Meyer report findings.
CX 3; HT 1815-20 (Angelo). Tha analysis concluded that supervisory inadequacies contributed to
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the growth of hostilities on the W55. CX 3. Angelo testified that management hoped to correct
these inadequacies through its “W55 Employee Concern Action Plans.” HT 1772, 1820, 1833-34
(Angelo); see RX 40, 62, 79, 124. In addition to the team-building and related training required of
the entire W55 team, those Action Plans provided for higher management to hold separate
discussions regarding “lessonslearned” and professional conduct with the W55 PTsand asimilar
discussion with W55 supervisors. RX 79 at M&HO000015, 18. Angelo covered that topic in his
April 2 meeting with the W55 PTs, and higher management met with the W55 supervisorson April
8. Id. at M&HO000020; see RX 97 at M&H000248. The Action Plansalso called for enhancements
to supervisory training “to further address employee concerns.” RX 79 at M&HO000015, 18-20.
Angelodistributed amemorandumregarding” Team Building LessonsLearned” tolowerand middle
level managers on June 4, 1996. RX 63. The memorandum notes that “institutional processes or
lack thereof” at the plant had contributed to development of a hostile work environment on “one of
our startup activities’, and it provides in-depth guidance for avoiding future hostility. Id. The
memorandum contai nstwo particularly relevant pointsabout how asupervisor should respond when
PTsraise safety issues. First, the memorandum states, “Line managers allowed technical issuesto
become personal and emotional issues,” and emphasizes that supervisors must “act promptly on
technical concerns and keep them out of the realm of personal issues.” Id. at M&H002531. The
memorandum also states, “[M]anagers have atendency to ‘ spotlight’ individuals when issues are
raised. . . . [T]hetechnicianstend to do the samething,” and cautions that supervisors“must ensure
that no oneis made to feel that they are ‘ontrial’ or placed under amagnifying glass.” Id.

Changes in supervisory training were initiated in April and May 1996. Robert Rowe, the
Human Resources manager, tetified that various “sengtivity” courseswere added to the mandatory
training requirements for managers and supervisors. HT 1656-58 (Rowe); see RX 2. He dso
testified that the plant had already implemented whistleblower training for supervisorsin February,
and that such training was converted to address the overal | handling of employee concernsinMarch
1996, when anuclear industry consultant with experiencein representing whistleblower interestswas
engaged to teach the course. HT 1660-62, 1680 (Rowe). In May, management mandated training
for middle and lower level supervisors and in July began to schedule further courses in workplace
conflict and teamwork, totalling 40 hours of ingtruction. HT 1658-59, 1679 (Rowe); RX 2. In
addition, rank andfile employeeswererequired to take afour-hour course concerning team-building
and effective workplace communication. HT 1658, 1662, 1675, 1677 (Rowe). Rowetestified that,
by thetimethe ALJ heard thiscase in June, 1997, goproximately half of the rank and file employees
had completed the four-hour course, with the remainder expected to finish by September 1997.
Approximately half of the supervisorsand managershad compl eted the 40-hour block of instruction,
and therest were expected to complete that by July or August 1997. HT 1660, 1675 (Rowe); see RX
124 at M&H002597.

Weinreich and Angelo were personally involved in addressing hostility on the W55 after
receiving Meyer'sreport. Weinreich met with Williamson April 2. Angelo met withthe W55 PTs
on the same day to announce Williams' return. Angelo, who was responsible for dl the weapons
manufacturing programs at the plant, also attended the first and last session of the W55 team-
building training in late April, addressed the group, and took questions. RX 51, 59; HT 1768-70
(Angelo); see CX 4 at 21-23. An April 26 memorandum from Cole to Angelo, which begins,
“Randy [Williams] wanted us to pass on to you a status of the Team training,” indicates that
Williamsrecognized Angel o’ sinterest. CX 48; see HT 1768-70 (Angel o). Furthermore, Angelo met
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individudly with McQuay, who had missed most of the team building and NEOPsreview because
of military reserve duty, to discuss the points that Angelo had covered in his remarks to the W55
team earlier inthemonth. RX 59; HT 798 (M cQuay), 1534-35, 1565-66 (Cole), 1770-71 (Angelo).
Weinreichtestified that, inlate April, he and Williams discussed how management was handling the
issues that Williams had raised in the April 2 meeting. HT 1870-72, 1876, 1941-43 (Weinreich).

Management began taking these actions within days after Weinreich and Angelo received
the Meyer report. These actions addressed safety concerns about the W55 disassembly processand
the need to improve co-worker and supervisory response to the raising of those concerns. Wefind,
therefore, that once it received notice of the harassment on the W55, the Respondent took prompt
action to correct the hostile work environment. See Varnadore (1996), Slip op. at 74-75.

Wealso find that the actionsthe Respondent took were effectivein addressingwhistleblower
harassment onthe W55. See Varnadore (1996), dip op. a 74-75. Although the Complainantsurge
that the staff training, procedures review, and related actions in April 1996 failed to reduce the
harassment, the evidence does not support that view. Despite some of the more egregiousinstances
of harassment occurring in the weeks immediately following the April training and NEOPs review
— including A Group PT Barton's confrontation with Sottile and Protsman’s second off-site
confrontation with Williams — the evidence does indicate a reduction in the number of harassing
incidents occurring after the April shut-down. See discussion supra 8lIIE. The Complanants
testimony indicates that workplace relationships with some formerly antagonistic PTs improved
during this period, although Barton was a notable exception. HT 138-40, 175-79 (Sottile), 322
(Williams), 926 (Olguin), 969-70 (Rodriguez). In addition, Angelo and Weinreich gave
uncontradicted testimony that no new hostile work environment issues were brought to their
attention from late April until late June or early July. HT 1782-83, 1837 (Angdo), 1876
(Weinreich).

A good example of the effect of the April shut-down and training is an incident involving
Williams and Pontius. Williams contends that Pontius improperly singled him out for criticism
regarding the manner in which he raised safety concerns. CIB 26; CRB 15-16. Asdiscussedin
Section 11D3, we have found that Pontius demonstrated hostility toward the raising of safety
concerns on specific occasions. However, the record does not support Williams' interpretation of
Pontius' conduct in this instance. Pontius testified that he made the contested remarks while
attempting to provide Williams guidance on how to pursue safety concernsmoretactfully. HT 1430-
31 (Pontius). Pontius' testimony that Williams initiated this discussion and that it took place after
the April training is uncontradicted. That testimony, along with Noonan's findings on this issue,
supportsthefact that Pontiuswas attempting to put i nto practice some of thetraining he had received
concerning team-building. See CX 4 at 24; see also HT 167-69 (Sottile), 847-49 (Olguin).*

30 Primarily becausewe di sagree with the ALJ s conclus on that supervisory harassment
did not play arole inthe hostilework environment, we cannot concur in hisreliance on two
actionsthat W55 supervisorstook after operationsresumedin May. See RD& O at 62. First,
the separation of the Complainants from antagonistic A Group PTs could have constituted
areasonable corrective action if Pontius and Harter had handled it properly, but they did not.
See PTcertification discussion supra 8l1F. The separation was not addressed in any of the
(continued...)
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b. The June — December 1996 period

In late June, Weinreich received an e-mail from George, the chief union official at Pantex,
advising that Williams had recently rai sed issueswith George about safety and hostility on the W55.
HT 1875-76 (Weinreich). In response, Weinreich set up two meetings between Williams and
manageria staff. Weinreich scheduled a July 1 meeting for Williams, George, and, in Angelo’s
absence, other Manufacturing Division managers, including VanArsdall, Rhoten and W55 middie
level supervisor Brito. HT 1877; RX 66; see HT 1837-38 (Angelo). Weinreich also scheduled a
July 2 meeting with Williams, George and himself. HT 1877-78 (Weinreich); RX 66. After
Angelo’s return, a follow-up meeting was scheduled between Williams, George, Van Arsdall,
Angelo, Rhoten and Cole, to discuss the status of management action on the issues Williams had
raised. RX 71.

Williams' concerns ranged from the failure of some PTs to wear personal protective
equipment as required during certain W55 disassembly steps to the question of why he had not been
certified in the disassembly process. RX 66, 71; RX 97 at M& H000250; see HT 325 (Williams).
Inresponse, the Manufacturing Division managersaddressed Williams' concerns. Weinreich drafted
various versions of a plant-wide notice requested by Williams, which related the contributions
whistleblowerslike Williamshad madeto plant safety. RX 65, 67, 74, 76, 77, HT 1877-82, 1887-89
(Weinreich). The Respondent submitted documentary evidencethat supportsWeinreich’ stestimony
that his versions of the notice did not satisfy Williams. See RX 65, 67, 77. No notice was issued.
Id.

In the July 1 and 2 meetings, Williams questioned whether the team-building training had
been effectivebecause” somefriction” remained among the W55 team members, but therecord does
not indicatethat he reported any specificincidents of harassment inthose meetings. RX 66, 71; see
HT 323-29 (Williams). Williams did report two incidents of harassment directly to Weinreich, in
late June or early July, and Weinreich took action on both. First, Williams testified that he talked
to George after Protsman confronted him for the second time, and they both spoke with Weinreich
about the need to address the issue with Protsman. HT 324-25 (Williams); see CX 4 at 20, 24-25.
Weinreich testified that he directed that Protsman be counsel ed regarding professional conduct, on

3(...continued)

Action Plans submitted by the Respondent, and was not cited by Angelo or Weinreich asa
corrective action. See RX 40, 62, 79, 124. Similarly irrelevant to the corrective actions
taken by higher management in April aretheweekly meetingshdd with the PTsby Britoand
Cole. See RD&O at 62-63; Resp. Supp. Brief at 32. Brito testified that he suggested these
meeti ngs to Herring, to provide an opportunity for the PTsto raise concerns about work on
the W55 operation. HT 676-77 (Brito). After Carry and Herring left the W55 inlate March,
Brito held the meetings along with Cole. HT 677-78 (Brito). Our findings that Brito
contributed to the hostility toward the Complainants, that other PTs ridiculed those who
raised safety concernsin stand-up meetings, and that the supervisors present did not control
suchridicule, see discussion supra 8 11E3, detract from consideration of this as aremedial
action.
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and off-site. HT 1883-84 (Weinreich). Although Williams testified that Protsman was not
counseled until “much later,” HT 496-97, Noonan’ s September investigation found that Protsman
had been counseled by that time, CX 4 at 24-25.

Thesecond incident that Williamstook directly to Weinreichin early July concerned the FBI
investigation that wastriggered by a“tip” from the W70 PT who had threatened Williamsin March.
HT 326-29 (Williams); see CX 4 at 25. Specifically, the W70 PT aleged that Williams was
disclosing classified information to unknown persons. CX 5at 000440. Therecord doesnot support
Williams' argument that Broaddus, the Security and Counter-intelligence Officer a the plant, acted
on the “tip” in a manner intended to harass Williams. CIB 28. Rather, the FBI documents in
evidence corroborate Broaddus' testimony that he contacted the local DOE office to discuss the
information that he had received from the W70 PT, and DOE officials — not Broaddus — contacted
the FBI. CX 5 at 000440; HT a 1622-26, 1628 (Broaddus). Furthermore, the FBI documents
indicatethat Weinreich expressed concern that afurther, arguably unwarranted, investigation could
create the appearance of retaliation againg a whistleblower. CX 5 a 000443-444. Findly,
Weinreich' stestimony that he directed that the Respondent’ s own staff not pursue an investigation
of the matter is uncontradicted. HT 1882-83 (Weinreich).

AlsoinJuly, Weinreich received feedback from thelocal DOE officeregarding concernsthat
Williams had raised about the effectiveness of the Pantex Employee Concerns Program. HT 1918-
21,1938, 1939 (Weinreich). Then on July 26, Williams filed his ERA complaint with the OSHA
regional office. ALJX 1. Both Angelo and Weinreich testified that they believed the actions they
had taken in response to the issues that Williams raised in early July had been satisfactory to
Williams. HT 1836-39 (Angdo), 1876, 1884-87, 1891-92 (Weinreich). Weinreich’stestimony is
uncontradicted that he had two exchanges with Williams after management began to address the
issues raised by Williams on July 1 and 2, and that in neither instance did Williams raise any
objection to the way the issues were being handled. HT 1884-85 (Weinreich). Weinreich's
testimony and a corroborating e-mail from George, who had been acting as intermediary between
Weinreich and Williams regarding the various versions of the plant-wide notice that Weinreich had
drafted, establish that George aso believed that Williams was satisfied with the way management
was addressing the issues he had raised. George, too, was surprised when Williams filed the ERA
complaint. HT 1885-87 (Weinreich); RX 73.

In August, Mason & Hanger engaged two consultants from the nuclear industry to address
issuesraised inWilliams' ERA complaint and i ssues about the Employee Concerns Program. First,
it hired anindustry consultant, who had been providing training for supervisory personnel, to review
the Employee Concerns Program and to make recommendations for enhancements. RX 75; HT
1847-50 (Weinreich). The Respondent also set up an employee committee to provide input
regarding the revamping of the ECP. HT 1847-49 (Weinreich). The recommendations for
improvementsto the ECP were submitted in late August, CX 107, and Weinreich testified that two
primary changes had been made by the time the hearing was held. HT 1849-54 (Weinreich). One
of the changeswasto ensure the confidentiality of the complaint process. HT 1849-50 (Weinreich).
The other wasto establish an appeal s council, composed of individuasfrom bothinside and outside
theplant. HT 1850-54 (Weinreich); see HT 1721, 1738-40, 1750 (Noonan). Weinreich alsotestified
that one change yet to be made was the addition of an ECP saff person with technica expertisein
nuclear issues. HT 1910-12 (Weinreich). Perhaps most importantly, the company requested input
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about devel oping the gppeal scouncil from the publicinterest group that provided the Complainants
counsdl inthiscase. HT 1850-51 (Weinreich); see HT 1738-40 (Noonan).

The second consultant was Noonan, who was engaged to investigate theissues contained in
Williams' July 26 ERA complaint. HT 1694-97 (Noonan). Weinreich testified that the public
interest group official who initially served asWilliams' legal representative agreed to have Noonan
conduct the investigation. HT 1906-07 (Weinreich). Noonan interviewed a number of W55
employees and supervisory personnd and provided a draft report to the Respondent in late
September. CX 4 at 1; see HT 1694-97 (Noonan). Noonan’s investigation was confined to the
issuesraised by Williams' complaint, and covered the period from Williams' assignment to the W55
program until the time of the investigation. HT 1742, 1747-49 (Noonan). The report provided
findings regarding each of forty-five issues and offered recommendations for corrective action by
management. CX 4 at 1, 28-29; see HT 1744-45 (Noonan). In summary, Noonan found “hostility
between the PTsthemselves’ on the W55, with “little or no involvement by first-line supervision.”
CX 4 at 1, 26. He nonetheless concluded that “first line management has failed to control the
problem and take necessary disciplinary actions as required,” and that “[f]irst line management is
unable or unwilling to contain or change the hostile environment” on the W55. CX 4 at 1, 29.
Noonan also found that “senior management” had taken action to correct the hostility, but he
guestioned whether lower and middle level supervisors had implemented the corrective actions
directed by senior management. CX 4 at 1, 26-27; HT 1705-06, 1708 (Noonan). Noonan
recommended further training for first-line supervisorsin the handling of personnel issues, and he
noted that such training had begun. CX 4 at 29. Angelo testified that most of the actions Noonan
recommended had already been undertaken by October 1996, when the report was finalized. HT
1834-38 (Angelo); see HT 1945 (Weinreich); CX 124. Angelo also testified that “100 percent
coverage’ by first-line supervisorsin the W55 bay and cell areas was re-instituted, and that weekly
W55 staff meetingswith Cole and thefirst-line supervisorswereresumed. HT 1834-35 (Angelo).*

Inmid-November, Sottile, McQuay, Rodriguez, Olguinand Byrdfiled their ERA complaints.
ALJIX 2-6. A few dayslater, theregional OSHA officeissued DOL’s preliminary decision in favor
of Williams on his ERA hostile work environment complaint. ALJX 1. Williams testified that,
following OSHA'’ sdecision, plant guardsinformed him that they had been instructed to accompany
him while he was on-site, and advised him whereto park so that they could protect hisvehicle. HT
2004-05, 2007-08 (Williams). The following week, Williams left the plant following the
confrontation with Harter. See discussion supra 8IIEL In the weeks before and immediately
thereafter, the other five Complainants were reassigned from the W55. 7d.

The foregoing sequence of events, which began in June, indicates that the Respondent,
usually through the actions of Weinreich and Angelo, moved quickly to address any recurrent or

3 Angelo explained that W55 PTs had previously asked for |ess supervisory presence
whilethey were working and had asked that the weekly meeti ngs with middle management
be suspended. HT 1834-35 (Angelo). Cole aso testified regarding the PTS' request that
first-line supervisors not be “aways looking over their shoulders’; Cole’s records indicate
that management had agreed to that request on October 3. HT 1527-31 (Cole); RX 97 at
M& H000253.
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continuing problems on the W55 that were brought to higher management’s attention. Although
Noonan’ sreport provided someinformation regarding hostilities, in general, on the W55, Williams
was the only Complainant who communicated with higher management that he had been the target
of harassment. Although the others have demonstrated that lower and middle-level supervisors
harassed them during the latter months of the W55 program, the record does not establish that higher
management knew or, intheexercise of reasonabl e care, should have knownthat suchincidentswere
occurring. For example, Sottile had raised his concern about the May atercation with Barton to
Cole. Olguin and Rodriguez had raised their concerns about an incident with Moore to Brito and
Cole. However, the record contains no suggestion that such concerns reached higher management.
See RX 97 at M&H000249; HT 138-40, 177-79 (Sottile), 674-77 (Brito), 866-72, 932, 1984-85
(Olguin), 1526-27 (Cole). Wefind that neither Angelo nor Weinreichwas aware, prior to thefiling
of the other five hostile work environment complaintsin mid-November, that W55 PTs other than
Williams believed they were the targets of either co-worker or supervisory harassment. See HT
1836-39 (Angelo), 1880-81, 1884 (Weinreich).

In September, Noonan found that some PTs believed that the ECP was “a waste of time.”
CX 4 at 21. Evenif theother five Complainants shared thisview, Williams' testimony indicatesthat
Weinreich had an established “open-door” policy. HT 297 (Williams). Particularly in view of
Weinreich's access bility to Williams since April, the other Complainants should have recognized
that Weinreich would beinterested in their concerns. Another important fact isthat Weinreich and
Angelohad showntheir willingnessto entertai n saf ety concernsabout the W55 disassembly process.
At hearing, Sottile contrasted Weinreich's February 29 direction that W55 cell operations be
suspended for re-tooling with the negative reaction of W55 supervisors to safety-related concerns.
HT 111-12 (Sottile). McQuay’s testimony suggests a similar recognition that higher management
was likely to be receptive to safety concerns raised by the PTs. McQuay testified that it was “[a]
constant battleto get issuespast thefirst and second-line supervisorsto someone who wouldlisten.”
HT 1959-60 (McQuay). The Complainants were doubtlessly aware that neither Angelo nor
Weinreich was involved with day-to-day W55 operations. See HT 1784-85 (Angelo). Unlessthe
PTs dealt directly with them, Weinreich and Angelo would not know that lower and middle
supervisors responded negatively to safety concerns or disregarded safety guidelines.

We therefore conclude that, even if the Complainants believed that filing a complaint with
the ECP in the latter months of 1996 was not worthwhile, they could have instead voiced their
concernsdirectly to Weinreich or Angelo. Weinreich’ saction after he received notice that the other
five Complainants had filed ERA complaints in November provides further support for this
conclusion. Within daysafter thefilings, Weinrei ch scheduled meetingswiththem and George, the
union official, to discuss their concerns. HT 1893-94 (Weinreich). However, on November 26,
Sottile telephoned Weinreich’s office and cancelled the meetings, stating that he and the others
preferred not to meet with Weinreich without their attorney present. HT 1894 (Weinreich); RX 91,
see HT 939 (Olguin).

Therecord also contains no indication that Williams, who had been present when the others
were harasssed during the latter months of the program, alerted Angelo or Weinreich about such
incidents. Weinreich's attempt to speak with Williams as soon as he learned that Williams had
resigned on November 27, as well asthe conciliatory letter Weinreich sent to Williams, attest that
he was still available to discuss Williams' concerns as they developed. HT 1891-93 (Weinreich);
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RX 93. The evidence also establishesthat, at the time of the hearing, management was continuing
to address deficiencies of lower and middle supervisors and to further enhance the effectiveness of
its Employee Concerns Program. HT 1820-21 (Angelo), 1910-12 (Weinreich).

Particularly in view of Weinreich’'s accessibility, as well as the emphasis that Angelo and
Weinreich placed on safety, we conclude that the Complainants were not justified in failing to alert
higher management to their concernsin the latter months of the W55 program, either through filing
an ECP complant or by directly communicating with Angelo or Weinreich, or both. Cf. Woods v.
Delta Beverage Group, Inc., 274 F.3d 295, 300-01 (5th Cir. 2001) (holding in Title VIl case that
harassed employeedid not have objective basisto concludethat it would befutileto notify employer
of recurrence of harassment). In the absence of such action on the part of the Complainants, higher
management could properly feel confident that the hostile work environment had been corrected.

c¢. Conclusion regarding employer liability

For the foregoing reasons, we find that the Respondent did not receive actual notice of the
hostilework environment onthe W55 until late March 1996, when it received the M eyer report. We
also find that the Respondent had an adequate complaint procedurein place when the hostile work
environment developed on the W55, and thus the Respondent cannot be held to have received
constructive notice prior to receipt of the Meyer report. We further find that the Respondent took
prompt, appropriate action to correct the hostile work environment, first when it receved the Meyer
report, and then when it was provided notice of recurrent hostility in July and September.*> We
therefore conclude that under the negligence standard set forth in Varnadore (1996), the
Complainants have failed to establish a basis for employer liability.

The evidence mandates the same result assuming, arguendo, that the vicarious liability
standard established for Title VII complaints by Ellerth and Faragher was applicable to the
supervisory harassment. Initialy, we find that the evidence does not establish that any of the
personnel actions taken by lower and middle-level supervisors rise to the leved of “tangible
employment action” asdefinedin Ellerth and Faragher, and that the affirmative defensewould thus
be available to the Respondent. The Supreme Court described a tangible employment action as
encompassing “asignificant change in employment status, such ashiring, firing, failing to promote,
reassignment with significantly different responsibilities, or adecision causing asignificant change
in benefits.” Ellerth, 524 U.S. a 761. The Court also stated that a tangible employment action “in
most casesinflictsdirect economicharm.” 524 U.S. at 762. For thereasonsalready noted regarding
the temporary reassignment actions of Williams, Sottile, McQuay and Rodriguez, we conclude that
those actions do not qualify as adverse actions under the ERA or as tangible employment actions

32

We do not agree with the Respondent that its discipline of Harter for his angry
conduct on November 27, 1996 constitutes a corrective action for purposes of the employer
liability analyss. RRB16 n.16. Angelo testified that Harter was disciplined — at some
unidentified time after November 27 — for his intemperate remarks and conduct on that
occasion but Angelo repeatedly denied that Harter's angry remarks about the DOE
representative stopping Sottile and Williams constituted harassment. HT 1024-26, 1788-89
(Angelo); see HT 1676-77 (Rowe); see also discussion supra 8IIE1. Wetherefore have not
considered that discipline among the corrective actions taken by the Respondent.
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withinthemeaning of Ellerth and Faragher. See nn.16, 27. Wedraw asimilar conclusionregarding
Williams' constructive discharge claim and Sottil€’ s non-promotion claim, which we addressinfra
at 88lll and IV.

Aswehavediscussed, theevidenceestablishesthat the Respondent exercised reasonable care
to prevent and, when put on notice, to promptly correct the harassment on the W55. It therefore
would have met the first prong of the Ellerth and Faragher two-prong affirmative defense. See
Faragher, 524 U.S. & 807; Ellerth, 524 U.S. a 765. We have aso concluded that the evidence
establishesthat the Complainantsfailed, without reasonable justification, to put the Respondent on
notice of recurrent incidents of harassment during the latter months of the W55 program. The
Respondent thus would have met the second prong of the affirmative defense®® See Faragher, 524
U.S. at 807, Ellerth, 524 U.S. at 765.

We thus conclude that, under the negligence standard or the Ellerth and Faragher vicarious
liability standard, the evidence does not establish a basis for employer liability for the hostile work
environment that resulted from co-worker and supervisory harassment on the W55 program.*

ITI. WILLIAMS' CONSTRUCTIVE DISCHARGE CLAIM—

Williamsarguesthat hewas constructively discharged on November 27, because™ harassment
and intimidation were used to achieve production despite unsafe practices,” and that he "could no
longer trust what was happening because of the push for production” on the W55. CIB at 47-48.
To prevail on this constructive discharge complaint under the ERA, Williams must establish that
working conditions were so intolerable that a reasonabl e person would feel compelled to resign.
Dobreuenaski v. Associated Universities, Inc., ARB No. 97-125, ALJNo. 96-ERA-44, dip op. at
12 (ARB June 18, 1998) and casesthere cited; see also Brown v. Kinney Shoe Corp., 237 F.3d 556,
566 (5th Cir. 2001), cert denied, 122 S.Ct. 45 (2001)" (arising under Title VII). Establishing a
constructivedischargerequiresproof of awork environment that ismoreoffensive than that required
for establishing aHWE claim. Berkman, dip op. at 22-23 and cases there cited.

TheALJsummarily concluded that Williams' working conditionswerenot sointol erablethat
areasonable person would havefelt compelled to resign, but he did not provide factual findingsto
support that conclusion. RD& O at 64-66. The ALJdid, however, discredit Williams' testimony that

3 We need not reach the alternative ground for establishing the second prong, i.e., that
the complainants unreasonably failed to avoid harm otherwise. See Faragher, 524 U.S. at
807; Ellerth, 524 U.S. at 765.

34 Our hostilework environment determination essentially endswith the reassignments
of the last of the six Complai nants from the W55 in early to mid-December 1996. We have
credited the testimony of Sottile and Byrd that Harter, Brito and Pontius were ominously
silent or openly rude when they crossed paths with those Complainants shortly after their
reassignments but, like the ALJ, have not considered events reated to the Complainants

work assignmentssincethat time. See 8I1E3, S5supra, see also HT 1141-48 (ALJ, ruling that
the HWE complantsbefore himwerelimited toretaliation for protected activity onthe W55
and that evidence related to the Complainants' later program assignmentswas not rel evant).
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he left employment because of the working conditions. Instead, he found that Williams' departure
was “premeditated,” as Williams had planned to |eave Pantex within a matter of months. /d. at 65-
66. Whether or not Williams had determined in advanceto terminate his employment at Pantex on
November 27, wefind that the uncontradicted evidence of record establishesthat Williams' working
conditions were not intolerable.

We have concluded that a hostile work environment existed on the W55 but, as noted, proof
of intolerable working conditions imposes a higher burden. Harter’s confrontation of Williamson
November 27 because of the delay in returning with the W55 work area keys clearly precipitated
Williams' departure. See discussion supra S8IIEL. Harter was angry because DOE representative
Ross had stopped Williams and Sottile en route to discuss the crushed detonator incident of the
previousday. Harter had also become angry the previous day whenresisting the PTs' concern about
the crushed detonator cable.

On the other hand, the uncontradicted evidence indicates that Williams working conditions
for the weeks preceding November 27 had improved in variousways. Asthe ALJstated, Williams
had received the favorable OSHA decision on his ERA hostile work environment complaint only
afew work days before November 27. RD& O at 65; ALJX 1. Other members of the B Group had
joined Williamsin alleging that a HWE existed on the W55, by filing ERA complaints afew days
beforethe November 21 decisionin Williams' favor wasissued. ALJX 2 - 6. The W55 was nearing
completion. Other PTshad been reassigned el sewhere but Williams had been retained on the W55,
apparently because of the quality of hiswork. HT 1515 (Harter). Furthermore, the evidence does
not indicate an escal aion in harassing actions toward Williamsin the weeks before he left work on
November 27. Rather, the harassing incidents that occurred in October and November concern
amost exclusively the other Complainants' exchanges with Harter and Brito, as opposed to
harassment directed at Williams. See summary supra ' 1lE. In addition, on November 27 Ross had
assured Williams that the concern about the detonator cable was valid and that he was going to
pursue the matter. HT 546-48, 551 (R0ss).

Finally, even when we limit our analysis of the constructive discharge allegaion to the
confrontation between Williams and Harter on November 27, we do not find tha Williams
established intolerable work conditions immediately preceding his resignation. Despite Harter’s
angry remarks about Williams' brief discusson with the DOE representative, Williams had
alternativesavailable to remove himself from the harassing situation. See generally Perry v. Harris
Chernin, Inc., 126 F.3d 1010, 1015 (7th Cir. 1997) (except in extraordinary circumstances, TitleVII
complainant is expected to remain on the job while seeking relief from harassment). Rather than
leaving the plant on November 27, Williams could have left the W55 work area and discussed the
situation with Weinreich, Angelo, or even George, the chief union officia in the plant. Aswe
discussedin analyzing the Respondent’ sremedial efforts, Weinreich had continued to maintainopen
channds of communication with Williams since April 1996. See discussion supra 8I1G3.
Furthermore, Weinreich and Angelo consistently responded to PTs' concernsabout W55 operations
that were brought to them. See id.

Williams could have chosen to seek relief through measures short of resignation. Thisfact

isreinforced by the letter that Weinreich, the plant manager, sent to Williams|later on the day heleft
theplant, and Williams responseto it. InthisNovember 27 letter to Williams, Weinreich stated that
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he was disappointed to learn of Williams' resignation and asked him to return to work a Pantex.
Weinreich also invited Williams to contact him and indicated that he would be happy to meet with
Williamsat hishome. RX 93; HT 346-47 (Williams), 1891-93 (Weinreich). Williams could have
withdrawn his resignation when Weinreich gave him the opportunity soon after November 27.
Instead, Williams responded by letter dated December 1, stating that he had thought about leaving
Pantex for sometime before November 27. He also stated that he would return to the plant "if my
complaintscan besatisfactorily resolved, my attorneys paid, and continued abuse brought toan end,”
and that the "terms" of hisreturn to the plant should be discussed with his attorney. RX 96.

For all theforegoing reasons, we conclude that Williamsfailed to establish that areasonable
person in his situation on November 27 would have felt compelled to resign.

IV. SOTTILE’S NON-SELECTION FOR PROMOTION CLAIM

SottilechallengestheRespondent’ sfailureto select him for asupervisory position for which
he applied in May 1996.*° CIB 40-42. The ALJ concluded that Sottile had failed to offer evidence
linking his non-sdection for the pogtion, operations manager for production activity control in
Col€e's section, with retdiatory intent, and thus rejected Sottile’s contention. RD& O at 68; see
RD&O at 54, FOF #271. The ALJfound that Cole had filled the position through lateral transfer
of a supervisory employee who aready held the operations manager position in another division.
1d.

In support of his retaliatory intent argument, Sottile cites evidence that Cole was familiar
with various safety-related concerns that Sottile had raised in the months prior to filling the
supervisory vacancy. Sottile also cites the Respondent’ s failure to offer any evidence to explain
Cole'srefusal to interview Sottile for the supervisory position. In addition, Sottile urges that his
gualifications were superior to those of the supervisor who was laterally transferred. CIB 41-42.
The Respondent urgesthat Sottilefailed to establish that Cole knew of hisprotected activities. RRB
48. The Respondent also argues that, because the selectee was already holding the operations
manager position in another division and was merely transferred into Col€e’ s section, a comparison
of the selectee’ s qualifications with Sottile' sisirrelevant. Id.

To prevail on this claim, Sottile must establish that he was qualified for the supervisory
position, and that he applied for it, and that he wasrgected infavor of asimilarly qualified selectee.
See Holtzclaw v. Kentucky Natural Resources and Environmental Protection Cabinet, ARB No. 96-
090, ALJNo. 85-CAA-7,dlipop. a7 (ARB Feb. 13, 1997) and casestherecited; Samodurov v. Gen.
Physics Corp., No. 89-ERA-20, dlip op. at 11 (Sec’'y Nov. 16, 1993) (citing McDonnell Douglas
Corp. v. Green, 411 U.S. 792, 802 (1972)). The evidence establishes that Cole told Sottile that he
would not be interviewed for the position because management had filled the position; Sottile later
learned that the position wasfilled through transfer of a supervisor from another division. HT 121-

» . Although Sottileappliedfor twoidentical supervisory positionsinMay, oneinCole's
section and one in the section managed by Byron Burkhard; Sottile has challenged only the

non-selection for the position under Cole' s supervision. HT 121-30, 187-88 (Sattile); see
HT 645-46 (Burkhard).
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24 (Sottile); see CX 80, 82; see also RRB at 48 (relying on Sottile' s testimony regarding how the
position was filled).

Sottile’ s non-selection claim must fail because the evidence does not establish that he and
the individual selected to fill the supervisory slot were"similarly qualified.” The record indicates
that, as an incumbent supervisor with the Respondent, the selectee had an obvious advantage over
Sottile, despite Sottile’s years of managerid experience at ahigh leve in the United States Navy.
In examining anon-seection claim, itisnot our roleto re-eval uate the comparabl e qudifications of
the candidates at issue if the evidence establishes a legitimate bas s on which management could
distinguish between the candidates’ qualifications. See generally Nichols v. Lewis Grocer, 138 F.3d
563, 567-70 (5th Cir. 1998) (upholding employer’ sreliance on higher qualifications as eval uated by
employer in case arising under Louisiana anti-discrimination statute).

Inasmuch as Sottile has not proven that he was rejected in favor of asimilarly qualified
candidate, he has not established an adverse action of failure to promote under the ERA. Based on
thisconclusion, we need not examinefurther evidencerel evant to hisnon-selection claim, including
evidence of retaliatory intent.

CONCLUSION and ORDER

We conclude that the six Complainants — Williams, McQuay, Sottile, Olguin, Byrd and
Rodriguez — established the existence of a hostile work environment on the W55 but  failed to
establishemployer liability for that environment. We also concludethat Williams, McQuay, Sottile
and Rodriguez failed to sustaintheir temporary reassignment clams, that Williamsfailed to sustain
his constructive discharge daim, and that Sottilefailed to sustain hisnon-promotion clam. These
complaints are therefore dismissed.

SO ORDERED.

OLIVER M. TRANSUE
Administrative Appeals Judge

WAYNE C. BEYER
Administrative Appeals Judge

M. CYNTHIA DOUGLASS
Chief Administrative Appeals Judge
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