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DECISION AND REMAND ORDER

This case was brought under the employee protection (whistleblower) provisions of five
Federal environmental statutes. the Clean Air Act (CAA), 42 U.S.C. 87622; the Federal Water
Pollution Control Act (WPCA), 33 U.S.C. 81367; the Toxic Substances Control Act (TSCA), 15
U.S.C. 82622; the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA), 42 U.S.C. 89610; and the Solid Waste Disposal Act (SWDA)¥ 42 U.S.C. 86971 (all
1994). InaRecommended Decisionand Order (RD& O), the Administrative Law Judge (ALJ) found
that Respondent, the United States Coast Guard Academy (Academy), violated the whistleblower
provisions of the environmental acts by engaging in conduct that resulted in atangiblejob detriment
to Complainant, Paul Berkman (Berkman). We agree with the ALJ s conclusion that the Academy

¥ The SWDA alsois known as the Resource Conservation and Recovery Act (RCRA). We will refer
to the five statutes collectively as “the environmental acts.”
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took adverse employment action against Berkman in violation of the whistleblower protection
provisions although we reach that conclusion based upon an analysis different from the ALJ s.
Specificaly, we find that the adverse employment action against Berkman was the Academy’s
creation of a hodile work environment.

| SSUES FOR DECISION
This case presents several issues for review:

1) Whether Berkman was subjected to a hostile work environment in retaliation for having
engaged in protected environmental whistleblower ectivities.

2) If so, whether Berkman was constructively discharged.

3) If wefind aviolation of the environmental acts, whether and to what extent Berckman is
entitled to certain remedies, including reinstatement, back pay, front pay, compensatory and
exemplary damages, attorney fees, and costs.

FACTUAL BACKGROUND

The ALJ sfactual findings, RD& O at 2-33, are well supported in the record. We provide
here arecounting of the facts relevant to our determination of the case.

|. The Academy’s Environmental Compliance Efforts Prior to Berkman’s Arrival

In October, 1993, the Academy hired Berkman to fill the recently-created position of
Environmental Engineer with the Academy’s Facilities Engineering Division. In this position,
Berkman was responsible for ensuring the Academy’s environmental protection compliance and
hazardous waste management. CX at 1. Inorder to morefully appreciate the difficulties Berkman
encountered in fulfilling his responsibilities on behalf of the Academy, which give rise to this
litigation, it is helpful to first briefly recount the history of hisimmediate predecessor in charge of
environmental compliance.

The United States Coast Guard Academy is located in New London, Connecticut on the
banks of the ThamesRiver. From 1987 to 1992, the Academy’ senvironmental compliance wasthe
responsibility of a civil engineer, Douglas Frey, who had some training and experience in
environmental compliance. T. 328-332. Among his other duties, Frey was the Academy’s
hazardous materials (HAZMAT) officer. According to Frey, there were many people at the
Academy who used hazardous materials and generated hazardous wastes, but environmental
compliance was not high on their priority lists. T. 335. Frey experienced friction with his
management when environmental issues arose that he believed needed to be reparted to
environmental regulatory agencies. T. 333. For example, when the Connecticut Department of
Environmental Protection (Connecticut DEP) sent an inspector to the Academy, in responseto Frey
having contacted the state agency about pollution problems at the Academy, T. 389, Frey’s
supervisor, Greg Carabine, yelled at Frey for having contacted the agency, T. 349, and ordered Frey
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to refrain in the future from any direct contact with Connecticut DEP on environmental issues. T.
412

In 1992, workers at the Academy’ s“North Site’? unearthed some barrels, one of which was
leakinganoxiousliquid. T.122-23, 161, 174, 317-18. Frey gathered soil samplesfrom the siteand
had alaboratory analyzethem. T.357-58. Theresultsindicated to Frey that the areawas hazardous
and should be reported to environmental agencies. T. 356, 358, 395. He recommended that his
superiors report the site, but did not make areport on his own because he had been ordered not to
have any direct contact with Connecticut DEP. T.411-12. In alater memorandum, Frey listed the
North Site as an area that was not in compliance with environmental laws. T. 362- 63, 374.

A final exampleoffered by Frey: laterin 1992, at the conclusion of an environmental review
conducted jointly by the state and by the United States Environmental Protection Agency (EPA),
Carabineabruptly released Frey from all of hisenvironmental duties. T. 331. InFrey’ sopinion, the
Academy “had never been comfortable with me as a hazardous material officer, and it seemed like
it was an opportune moment for them to move me aside in favor of someone who would pursue the
Academy’s interests rather than my concerns as an environmentalist.” T. 332. A Coast Guard
officer took over Frey’s environmental duties. T. 333.

1. Berkman’s Effortsat Environmental Compliancein 1994-1995

Inan effort to achievebetter compliance with environmental laws and requirements, in 1993
the Academy created a new position of Environmental Engineer, “responsible for the activities of
the . . . Academy to ensure compliance with all applicable environmental regulations and design
criteria” CX 7 at 1. The position, inthe Academy’ s Facilities Engineering Division, Construction
and Engineering Branch, had two principal facets: environmental protection compliance and project
management. 1d. The duties of the position included acting as project manager on contract design
and studies, assuring environmental protection, and managing hazardous wastes. |Id.

As previously noted, the Academy hired Berkman for the new Environmental Engineer
position, beginning in Octoba 1993. Berkman has a bachelor’s degree in biochemistry and a
master’s degree in chemical engineering. T. 565; CX 21. In aprior job, Berkman had held the
position of environmental protection specialist dealing with solid wasteissues. T.566-67; CX 21.
Berkman had taken dozens of environmental courses and was familiar with the requirements of
numerous environmental statutes. T. 565-66. Berkman was enthusiastic about his new position as
environmental engineer and initiated new instructions and management plans for environmental
compliance at the Academy. T. 70, 80-81; see CX 23 (performance eval uation covering November
1993 through March 1994).

2" The Academy’s*“North Site” islocated on the Thames River between the Academy’ s rowing center
and the Thames Shipyard. CX 11. The site, which formerly belonged to a commercial shipyard,
contained metal scraps, metal cans, glass, rusted metal, and a sand plateau on which there was no
vegetation. T. 468.
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In 1994, Berkman read a preliminary environmental assessment of the North Site together
with acopy of the results of the soil samplestaken from the sitein 1992. CX 28C; T. 597. Based
on the test results and his own observation, Berkman believed that the soil at the site contained a
high level of lead that required reporting the site to the appropriate environmental agencies. T. 598-
99, 708. In October 1994, Berkman sent amemorandum (CX 30a) to his immediate supervisor,
Lieutenant (LT) Ingal sbe, advising that the CERCLA required reporting of theNorth Site. Although
Berkman attached a draft |etter reporting the site to the EPA, CX 28d, it was never sent because
Ingalsbe' s superior, Captain (CAPT) Florin,? decided that the North Site need not be reported. T.
600-602, 1025.

Berkman informed Florin of hisbelief that he (Berkman) could be held liable personally for
failure to report the North Site. T. 1034.# Florin responded that it was not likely that Berkman
would be held liable. T. 1037.

Notwithstanding their disagreement on reporting the North Site, Berkman'’ s superiorsrated
his work highly. In an April 1995 performance evaluation, Berkman recaved a “meritorious’
rating, with praise given for his project management on an environmental study and his oversight
of the removal of storage tanks and related testing. CX 24 (Narrative, Job Element No. 1).

Berkman continued to press his superiorsfor compliance with environmental reporting. On
September 1, 1995, he sent a memorandum to Florin, the head of the Facilities Engineering
Department, suggesting that the existing organization of the Department “adversely affect[ed] the
[environmental] compliance status of the Academy. It isnot effective to have the Environmental
Office placed under the organization it is required to review and regulate, analogous to the fox
guarding the hen house.” CX 31.

Florin met with Berkman two weeks later to discuss the memorandum. Florin did not agree
with the need for reorganizing the department. Instead, he curtailed Berkman’s environmental
duties. Florin told Berkman not to perform any reviews of contracts and specifications for
environmental compliance, to discontinue National Environmental Policy Act reviews, andtoignore
the requirements of the Headquarters Pollution Prevention Program. CX 32.

Perceiving no improvement on environmental issues, Berkman sent another memorandum
two months later to the Academy’s Assistant Superintendent, CAPT Olsen, suggesting actions
“which must be implementedin order to achieve and maintain environmental compliance.” CX 32
at 1. Berkman mentioned thereductionin hisenvironmental responsibilitiesand asked for achange
inthejob elementsonwhich hewould berated in hisperformance appraisal to avoid being penalized
for not performing the work that he had been directed not to do. 1d. Berkman aso complained that

EJ At thetime, Berkman’schain of command was. LT Ingalsbe, Greg Carabine (acivilian), CAPT

Florin, CAPT Olsen, and Admiral (ADM) Versaw. Florininitially wasa commander (CDR) and was
promoted to captain.

4 Other knowledgeable witnesses agreed that individualscan be held liable for not reporting an
environmental problem. T. 77-78 (Suzanne Berkman); 362 (Frey).
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hewas being shut out of other environmental complianceduties, for example, that Florin had revised
the Academy’ s Waste Management and Minimization Plan without consulting him. 1d. Berkman
explained that his second-level supervisor, Carabine, was setting back RCRA complianceby giving
out information that conflicted with the program and by giving orders “ detrimental to us ensuring
compliance.” 1d. Berkman stressed that “1 now feel uncomfortable doing the legally right thing
since it conflicts with Mr. Carabine’s and CDR Florin’s directives and concepts.” 1d. Berkman
concluded:

| was hired for my expertise and experience which | have used to
develop an environmental program at the Academy. Under Mr.
Carabine, and the lack of action by CDR Florin, | am nolonger being
used for my expertise and many of our compliance programs are
reverting back to what they were before | was hired.

Id.

Berkman’s superiors called a meeting on November 20, 1995, to discuss his request for a
change in the job elements for his position.2 In attendance were Berkman, his new immediate
supervisor, LT Opstrup?, Carabine and Florin. Carabine wasdistraught about Berkman's memo to
CAPT Olson. He screamed and threatened to sue Berkman for defamation of character for going
behind his back with criticism to the Assistant Superintendent. CX 10; T. 616-17. Inthe heat of the
moment, Berkman responded that he would sue Carabine. T. 617. Upon leaving the meeting,
Berkman feared that hewould befiredfor raising theissue of lack of environmental compliancewith
the Assistant Superintendent. T. 619. Berkman believed that he was being subjected to retaliation
simply because he was doing his job properly. He consulted an academy legal office about his
potential liability. T.622-23.

The next day, in a“much more relaxed” meeting between Florin, Carabine, Opstrup, and
Berkman, all agreed that nobody would sue anybody, that there would be weekly staff meetingsto
open communications, and that Florin would speak with Berkman about environmental issues. T.
490, 620-21; CX 37. Theattendees agreed that Berkman’ scritical jobelements”would berewritten
to reflect reduced environmental tasking.” CX 37. Notwithstanding the difficulties Berkman was
encountering, he was upbeat and enthusiastic about his work throughout 1994 and 1995. T. 170,
865; RD& O at 50.

[11. TheWork Atmospherein 1996, the Deterioration in Berkman’s Health,
And Berkman’s Retirement

Beginning in 1996, Berkman’'s work situation began to deteriorate noticeably, particularly
in response to his efforts to ensure environmental compliance. In January, about two months after
the conciliatory meeting in which his superiors promised tha they would hold meetings and engage

y The job elements eventually were changed after April 1996. T. 505.

g Opstrup had replaced Ingal sbe.
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in more open communications, Berkman realized that the promised “open communications’ on
environmental issues had not occurred. T. 633. Consequently, Berkman sent another memorandum
to Olsen concerning the Academy’s lack of environmental compliance. CX 42. Berkman
emphasized that, “[i]n light of [the Academy] being under a consent order, any further RCRA
violations we receive could result in much higher fines to the Academy including civil or criminal
actionsagainst personnel.” Berkman again expressed hisfear of personal civil and criminal liability.
Id. a 2. He concluded,

| am caught between a rock and a hard place. | have to make
recommendations based on legal reguirements to kegp us in
compliance. When these recommendations conflict with
management concepts | am accused of setting them up for taking the
fall for futureviolations.* * * | am only doing thejob | washired for,
trying my best to keep the Academy in environmental compliance.

Id. at 994, 5.

In response, Olsen told Berkman that hewould hold an environmental quality team meeting,
but the meeting did not take place. T. 636-637. Berkman concluded that Olsen was not going to
help obtain environmental compliance and that taking the issue to the next level in the chain of
command would be fruitless. On several prior occasions, he had raised the environmental
complianceissue with the Academy’ s Superintendent, ADM Versaw. T.639. Even though hetold
Versaw that he had exhausted the chain of command, Versav neverthelesstold him to go back
through the chain to raise environmental issues. 1d.

In March 1996, Berkman requested permisson to use advanced “compensatory time” to
observeareligious holiday with the plan of making up the time after the holiday. CX 47. Carabine
initially denied the request and asked for proof that Berkman could use compensatory time for that
purpose. Id. After receiving confirmation that Berkman could accrue the compensatory time after
thereligiousholiday, Carabineinitially took the position that Berkman could make up thetimeonly
at the close of his regular work day, which was not possible because of Berkman’s child care
responsibilities. 1d. Subsequently, Carabine assigned specific Saturdaysfor making up thetimeand
required that a supervisor be present. T. 862 Office secreary Beverly Campbell testified that
Berkman was the only employee required to have a supervisor present when making up advanced
leavetime. T.862-63.7

On March 15, 1996, Berkman met with Opstrup, Carabine, and the Academy’s chief legal
officer, CDR Mackell, concerning Berkman’ s continuing request for environmental reporting of the
North Site. CX 49. When Berkmanagain raised theissue of hispersonal liability, Mackell stated
that Berkman’s duties were satisfied by reporting the issue up the chain of command. 1d. at f1.b.

¥ Berkman filed an Equal Employment Opportunity complaint, on the basis of religious
discrimination, about theinitial denial of hisleave request and the lack of sensitivity in the way it was
handled. CX 52.
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Mackell offered the opinion that Berkman’'s superiors (“the command”) would look upon it
unfavorably if Berkman reported the site on hisown. T. 656; CX 49 at {1.c.

A few dayslater, at ameeting about environmental studiesthat Berkman had organized with
an environmental consulting company, Carabine cut off Berkman abruptly and made satirical
remarks about him. CX 48. At one point, Mackell interrupted Berkman and said, “Now, let the
professionalsspeak,” meaningthe private consultants. T. 659. Berkman, who considered himself
to beaprofessiond, was offended. Id. Asthe meeting went on, Berkman gave up trying to speak.
Id. Although at the meeting the consultants gave no clear cut answer whether the Academy hadto
report the North Site,# after the meeting the consultants tdd Berkman privatey that the site should
be reported. T. 659-60.

Later in March, Mackd| stated inamemorandum to Florin that Berkman did not understand
the procurement process and recommended that Berkman not be permitted to conduct unsupervised
meetings with contractor personnel. CX 54, 4. Asaresult, Berkman was taken off a number of
projects. T. 694. For example, in April his superiorsinformed Berkman that he no longer would
work with contractors on any construction projects. CX 10. Berkman wasimmediately removed
from hisdutiesasassi stant Contracting Officer’ s Technical Representative (project manager) onthe
Tank Consolidation Project. At the time, Berkman’s superiors stated that they removed him from
these duties because he lacked the proper skills and training to be a contract manager. CX 64.
(Opstrup later gave an additiond reason for removing Berkman from the project: his eratic
attendance at work. T.507; CX 116 at 91.)

During this sametime (April of 1996), Berkman discussed with Mackell hislong-standing
recommendationto removetheenvironmental officefromthe Facilitiesand Engineering Department
because Carabine, who had no training in environmental matters, was impeding environmental
compliance. T.694-95. Mackell agreed that the environmental office probably would work better
as part of the Public Works Department. T. 695. In a separate discussion, Berkman recommended
to Florin that the environmental office ought to report directly to Florin, rather than Carabine. T.
696. Florin promised Berkman that there would be areorganization. T. 697.

A few dayslater, Berkman learned that Madkell had changed his mind and decided not to
support the reorganization of the reporting structure for the environmental office. T. 699; CX 19.
Berkman considered this news “the straw that broke the camel’s back.” T. 696. Berkman testified
that the decision not to reorganize wasdevastating, particularly ashewould still berequired to report
to Carabine, who impeded Berkman'’s efforts to effect environmental compliance at the Academy
and was personally abusive toward him in the process. T. 698.

Upon being informed that there woul d be no reorgani zation, Berkman began to suffer anxiety
attacksinwhich heexperienced shortness of breath, tightnessin hischest, and breathing difficulties,
as well as difficulty sleeping and concentrating. T. 696, 699. Consequently, Berkman sought

g Opstrup described the consul tants as beingdivided on the i ssue of reporting the North Site CX

116 at 31.
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medical treatment for stress and anxiety.? CX 61; T. 699-700. The physician who examined
Berkman, aDr. Okasha, diagnosed him with major depression, which Dr. Okashain turn determined
was caused by “ supervisor harassment at the Academy.” T. 772. Berkman began taking Prozac and
started psychotherapy. T. 700-01.

In the course of Berkman’ s psychotherapy, in June, 1996, his physicianagain attributed his
deteriorated physical and mental state to work-place harassment:

[Mr. Berkman] shows signs of depresson in the form of tiredness,
lack of ambition and motion, hypersomnia, generalized pain,
anhedonia, and lack of concentration. Typically hisdepressionisin
the morning and made worse because of the stress caused by
harassment from his supervisors leading to hisinability to get up and
get started.

CX 61

Feeling very stressed from conditions at work, Berkman often was absent. He was unable
towork afull day because of the debilitating effects of hisdepression, which caused extremefatigue.
T. 627; CX 10.

Others who worked in the Fecilities Engineering Department confirmed that Berkman's
personality changed in 1996. According to one of the Department’s gardeners, Charles Carey,
Berkman becameanervous, downtrodden, and “ stressed out” person beginningthat year. T.127-28,
171. Other workersconfirmed that, in 1996, Berkman walked with hishead down, looking tired and
sad. T. 212, 214-15 (Adams); T. 286, 316 (Marek). Berkman seemed to havelost interest. T. 293.
Beverly Campbell described Berkman as“wornout,” stating that hegot tiredjust climbing the stairs.
T. 865. Berkman'swife likewise observed great changes in Berkman's personality at that time.

Ensuing events further exacerbated Berkman's problems. One such event arose out of a
HAZMAT training course that Berkman conducted for Academy personnel in May 1996. In
response to a worker’s question, Berkman revealed that the lead concentration at the North Site
exceeded the allowablelimit. T. 143. Opstrup later yelled at Berkman and accused him of inciting
the workers and making a problem worse T. 702. From that point, Berkman was not dlowed to
give training without Opstrup being present. T. 705. In notes he made some three months later,
Opstrup recolleded his discussion with Berkman after the HAZMAT training session, noting that
he did not understand Berkman’'s “agenda.” CX 76.

g A year earlier, in April, 1995, Berkman sought medical treatment to determine the reason for
fatigue he wasthen experiencing. CX 55. Berkman was examined by arheumatologist because he had
a rheumatological condition called fibromyalgia. T. 602. The physician referred Berkman to a
psychiatrist who diagnosed him as suffering depression. T. 603. However, the depression was not
affecting Berkman’ swork; thus Berkman did not seek or receiveany treatment for the depression at that
time. T. 775
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In July 1996, Berkman informed Opstrup that he was not able to complete his assigned
projects because of his depression, and requested another adjustment to the job elements of his
performance appraisal to reflect hismedical situation. CX 61. Berkman also asked to be permitted
to perform some of hiswork at home on evenings and weekends. Opstrup would have permittedit,
CX 116 at 92-93, but was overruled by superiors who did not permit anyone to work at home. T.
653, 972; CX 66. Florinand Carabine opined that Berkman simply did not want to work. CX 66.
Berkman renewed the request to work at home in early August. CX 68. The Academy demurred,
stating that it could not grant any accommodation to Berkman’s condition of depression until it
received more detailed information from his physician. CX 70. Berkman provided the requested
medical records. CX 79, 88, 102.

Still believing that he risked prosecution if he did not report the North Site, Berkman
telephoned the EPA’ sNationd Response Center on August 23, 1996, to makethereport. T. 727-28.
Berkman was told to follow up with aletter reporting the site to Connecticut DEP. T. 730, 732.

As he had two years earlier, Berkman drafted a reporting letter for Florin’s signature, but
Florin again said that he would not signit. T. 733. Nor would Carabine sign the letter. CX 73.
Consequently, on August 23, Berkman sent the letter to Connecticut DEP on Academy letterhead,
signed “P.D. Berkman, Academy Environmental Engineer.” CX 77.

At a subsequent counseling session, Florin reacted angrily to Berkman's sending the letter,
indicating that Berkman had stabbed himin the back. T. 738, 1002. Florin reminded Berkman that
he was not authorized to sign letters to anyone outside the Academy and that he should be careful
about calling himself the Academy’ sEnvironmental Engineer. T. 738, 811, 1001. Florin explained
that the letter madeitlook like the Academy took the position that the North Site had to be reported.
T. 1004.

After the meeting with Florin, Berkman felt hopeless and his depression worsened. T. 740.
Hiswork attendance became more sporadic and the Academy asked him to provide doctor's notes
giving more information on his medical condition. T. 546-47; Respondent’ s Exhibit (RX 5); CX
70. Berkman provided a doctor's note indcating that he could not work full time, was on
medication, and that his prognosis was good with continued treatment. CX 79.

In September 1996, the Academy granted Berkman apart timework schedulefor four weeks
to accommodate his medical condition. CX 80. Opstrup wanted Berkman to return to a full work
schedulein order to meet the office'swork demands. CX 80, 82. Opstrup asked for updated medical
documentation regarding the part time work schedule, CX 87, which Berkman supplied with anote
from his doctor. CX 88. On September 18, Berkman filed a complaint with the Department of
Labor (ALJCase No. 97-CAA-2) aleging retaliation for engaging in activities protected under the
environmental ads.

In late October 1996, Opstrup told Berkman that he had exceeded the allowabl e |eave under
the Family and Medical Leave Act. Opstrup also indicated that soon he would be deciding whether
Berkman could continue working part time, whichwasa*“hardship” on the office. CX 91. Opstrup
told Berkman that the Academy would consider terminating him if he did not return to full time
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work within areasonabletime. T. 755. Inresponse, Berkman submitted adoctor’ sletter stating that
his condition left him fatigued, depressed, and with poor concentration. CX 101. The doctor
indicated that Berkman should continue to work part time to lessen the severe stress he experienced
at work. Id. Alsoin October, the office instituted a new sick leave policy which led to Berkman
being given “absent without leave” (AWOL) status on two days. CX 93. Citing the notes from
doctorsthat Berkman routinely provided, Beverly Campbell, the office secretary, initially declined
to sign the cards showing Berkman as AWOL, but changed her mind when Carabine became angry.
T. 877-78. Campbell bdieved that the new policy was a set up to get Berkman, since it was not
applied to anyone but him. T. 878. Shetestified that although the new policy remainsin effect, it
has not been used since Berkman’s departure. T. 879, 8383.

In November 1996, Berkman applied for disability retirement. CX 10. He based hisrequest
on his medical condition, which made it difficult for him to work, and on his doctor's
recommendation that it would be better to retire than be subjected to stress at work. T. 754-55.
While the request for disability retirement was pending, the Academy issued a notice of proposed
removal to Berkman. CX 2. Berkman believed that the Academy gavehim an ultimatum to accept
retirement disability or be removed from hisjob. T. 772. He chose retirement because it wasthe
“less painful course.” T. 810. He retired effective February 1997 and that month filed a second
complaint, ALJ Case No. 97-CAA-9, alleging continuing harassmert, citing, among othe' things,
the notice of proposed removal.

THE ALJ SDECISION

The ALJfound that the tone of the August 1996 counseling session after Berkman sent his
letter to the Connecticut DEP demonstrated that the Academy had animus against Berkman for
insisting on compliance with environmental laws. RD& O at 34. The AL Jreasoned that the animus
resulted in stress that caused Berkman to take additional sick leave and unpaid leave, which
prevented Berkman from completing hisassigned tasks andled to the notice of proposed removd.
Id. TheALJconcluded that the Academy’ sactionsadversely aff ected Berkman, and that itsadverse
actions “were motivated by its disapproval of [Berkman’s] repeated insistence on environmental
compliance and his efforts to obtain that compliance,” and that the adverse actions therefore were
unlawful. Id. at 34-35. However, the ALJrejeded Berkman's clam that he also was subjected to
ahostile work environment. RD&O at 38-39.

Asfor remedies, the ALJ determined that Berkman was not constructively discharged and
therefore that he was not entitled to reinstatement or back pay X RD&O at 39-42. The ALJfound
that Berkman was entitled to $70,000 in compensatory damages because of his depression and
frequent anxiety attacks. RD& O at 51. Thejudge separately awarded remunerationfor the cost of
obtaining medical treatment and medications for depression. RD&O at 53. The ALJ denied
Berkman’ s request for exemplary damages and both parties’ requests for sanctions. RD& O at 52.
Thejudgea so recommended ordering the Academy to expungethe noticeof proposed removal from

19 In the alternative, if Berkman were determined to have been constructively discharged, the ALJ
found that Berkman would be entitled to back pay and one year of front pay until reinstatement to his
former position. RD&O at 44-45.
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Berkman’ spersonnel fileand to post anoticeadvising itsemployeesthat thiscomplaint wasdecided
in Berkman's favor. RD&O at 53. Finaly, the ALJ awarded Berkman costs and attorney fees
totaling $63,341.65. RD& O at 51.
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DISCUSSION

|. Jurisdiction over a Federal Gover nment Entity

Asan entity of the United States government, the Academy cannot be held liable unlessthe
United States haswaived its sovereignimmunity under the statutory provisionsatissue. Any waiver
of the government’ ssovereign immunity must be “unequivocal.” United States Dep't of Energy v.
Sate of Ohio, 503 U.S. 607, 615 (1992). We examine whether the United States has waived its
sovereign immunity concerning the five whistleblower provisions under which Berkman brought
his complaints. This examination isimportant because the remedies available under the different
environmental stautes are not uniform.

A. Comprehensive Environmental Response, Compensation
and Liability Act

The United States unequivocdly has waived itssovereign immunity under the CERCLA’s
whistleblower provision. Marcusv. U.S. Environmental Protection Agency, Case No. 92-TSC-5,
Sec. Dec. and Ord., Feb. 7, 1994, slip op. at 2-3; accord Pogue v. U.S. Dep't of Navy Mare Island
Shipyard, Case No. 87-ERA-21, Sec. Dec., May 10, 1990, slip op. at 4-12, rev’ d on other grounds
sub nom. Pogue v. Dep’t of Labor, 940 F.2d 1287 (9th Cir. 1990).

B. Clean Water Act

The whistleblower provision of the WPCA can apply to the Federal government if the
respondent Federal entity fallswithin the “federal facilities’ provision of that Act, which provides:

Each department, agency, or instrumentality of the executive,
legidative, and judicial branches of the Federal Government (1)
having jurisdiction over any property or facility, or (2) engaged in
any activity resulting, or which may result, in the discharge or runoff
of pollutants, and each officer, agent, or employee thereof in the
performance of his official duties, shall be subject to, and comply
with, al Federal, State, interstate, and loca requirements,
administrative authority, and processand sanctionsrespecting control
and abatement of water pollution in the same manner, and to the same
extent as any nongovernmental entity including the payment of
reasonabl e service charges.

33 U.S.C. 81323 (1994). Thus, the United States unequivocally has waved sovereign immunity
under the WPCA.

C. Clean Air Act

The CAA has a similar Federal facilities provision at 42 U.S.C. §7418(a) (1994). The
legislative history indicatesthat the CAA whistleblower provision appliesto facilities of the United
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States. “This section is applicable, of course, to Federa . . . employees to the same extent as any
employee of aprivate employer.” H.R. Rep. No. 294, 95th Cong., 1st Sess. 326, reprinted in 1977
U.S. CodeCong. & Admin. News1405. SeeJenkinsv. U.S Environmental Protection Agency, Case
No. 92-CAA-6, Sec. Dec. and Ord., May 18, 1994, dlip op. at 5.

D. Solid Waste Disposal Act

Turning to the SWDA,, its Federal facilities provision appliesto any Federal agency “having
jurisdiction over any solid waste management facility or disposal site, or (2) engaged in any adivity
resulting, or which may result, in the disposal or management of solid waste or hazardous waste.”
42 U.S.C. 86961 (1994). The Secretary hasfound that the SWDA whistleblower provision applies
to all entities of the United States government by means of the Federal facilities provision. Jenkins,
dipop.at7.

E. Toxic Substances Control Act

In contrast, the United States has not waived its sovereign immunity under the TSCA’s
employee protection provision, except for certain whistleblower complaints involving |lead-based
paint. Stephensonv. NASA, Case No. 94-TSC-5, Sec. Dec. and Ord. Of Rem., July 3, 1995, slip op.
at 6-8; accord Johnson v. Oak Ridge Operations Office, United Sates Dep’t of Energy, ARB Case
No. 97-057, ALJ Case Nos. 95-CAA-20, -21, -22, Final Dec. and Ord., Sept. 30, 1999, dip op. at
0.

To determine whether Berkman' s protected activities concerning the North Site are covered
by the TSCA’ spartial waiver of sovereignimmunity, weturnto thetext of thewaiver. The TSCA’s
Federal facilities provision states at 15 U.S.C. 82688 (1994):

Each department, agency, and instrumentality of executive,
legidative, and judicial branches of the Federal Government (1)
having jurisdiction over any property or facility, or (2) engaged in
any activity resulting, or which may result, in a lead-based paint
hazard, and each officer, agent, or employeethereof, shall be subject
to, and comply with, all Federal . . . requirements, both substantive
and procedural . . . respecting lead-based paint, |ead-based paint
activities, and lead-based paint hazards in the same manner, and to
the same extent as any nongovernmental entity is subject to such
requirements. * * * The United States hereby expressly waives any
immunity otherwise applicable to the United States with respect to
any such substantive or procedural requirement. . . .

The Academy isafacility of the United States government. Under thetermsof the TSCA’s
federal facilities provision, it must comply with Federal requirements respecting “lead-based paint
hazards.” 15 U.S.C. §2688. The TSCA defines that term to mean “any condition that causes
exposureto lead from. . . lead-contaminaed soil. . ..” 15U.SC. 82681(10) (1994). Inturn, “lead-
contaminated soil” is defined as “bare soil on residential real property that contains lead at or in
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excess of the levels determined to be hazardous to human health . . . .” 15 U.S.C. §2681(12).
Finally, “residential real property” isdefined as*real property on which thereissituated oneof more
residential dwellings used or occupied, or intended to be used or occupied, in whole or in part, as
the home or residence of one or more persons.” 15 U.S.C. §2681(15).

Berkman’ s protected activities in this caseincluded internal and external complaints about
the need to report theNorth Site because itssoil contained highconcentrations of lead. Nothingin
therecord indicates that the lead levelsin the soil were due to lead-based paint. Moreimportantly,
the Academy’ sNorth Sitedoesnot contain any residential dwellingsor buildingsintended to be used
asaresidence. Therefore, the siteisnot residential real property as defined by the TSCA, and its
lead-contaminated soil need not comply with the Federal requirements respecting lead-based paint
hazards. Thetext of the Federal facilities provision and the applicable definitions, taken together,
demonstratethat Berkman’s complaints about the North Site do not fall within the ambit of TSCA
complaints for which the United States has waived its sovereign immunity.

Federal facilities also must comply with Federa requirements for certification of lead
abatement workers. 15 U.S.C. §2688; 138 Cong. Rec. S17,904, S17,917 (1992). Berkman’'s
protected activities did not include any complaints about the certification or training of lead
abatement workers, and even if Berkman had made such acomplant, the North Site did not contain
thetypesof structuresfor which lead abatement activitiesare covered. See 138 Cong. Rec. S17,931
(1992) (EPA required to issue training and certification standards for those involved in lead
abatement activitiesin public and private housing, public and commercia buildings, bridges, and
other structures).

We therefore conclude that the United States has not waived its sovereign immunity as to
thisaction brought under the TSCA’ swhistleblower provision. Therefore, thereisno subject matter
jurisdiction in this case under the TSCA 2

1. Timeliness of the Complaint

Thereisa30-day statute of limitaionsineach of theenvironmental whistleblower provisions
under which Berkman filed his complaints. In ahostile work environment case, like a continuing
violation case, the complanant must show acourse of related discriminatory conduct consisting of
pervasive and regular incidents and the complaint must be filed within 30 days of the last
discriminatory act. Varnadorev. Oak Ridge National Laboratory, Case Nos. 92-CAA-2, et al., Sec.
Dec. and Ord., Feb. 5, 1996, dlip op. at 61, 66, (Varnadore), aff’ d sub nom. Varnadorev. Secretary
of Labor, 141 F.3d 625 (6th Cir. 1998). See also Connecticut Light & Power Co. v. Secretary of
Labor, 85F.3d 89, 96 (2d Cir. 1996) (“Under the continuing violation standard, atimely chargewith
respect to any incident of discrimination in furtherance of apolicy of discrimination renders claims
against other discriminatory actions taken pursuant to that policy timely, even if they would be
untimely if standing aone.”).

v For the remainder of this decidon, theterm “environmental acts” will not includethe TSCA.

USDOL/OALJREPORTER PaGce 14



Thefinal element of discriminatory conduct alleged by Berkman was the notice of proposed
removal issued on January 7, 1997. He filed his second whistleblower complaint against the
Academy on February 3, 1997, which was within the 30-day limitation period. Accordingly, the
complaintswere timely asto al of the alleged regular and pervasive incidents of hostility against
Berkman.t?

Assuming for the sake of argument that Berkman’ searlier-filed complaint was not subsumed
in hissecond complaint, we find that Berkman’ sfirst complaint also wastimely. Ina “counseling”
session held on August 27, 1996, Florinreacted angrily and used a gesture to indi cate that Berkman
had stabbed him in the back when Berkman reported the North Site to Connecticut DEP. In that
session, Florin demonstrated a discriminatory animus against Berkman. The first whistleblower
complaint was filed fewer than 30 days later, on September 18, 1996. Therefore, Berkman timely
complained about the el ements of ahostile work environment that predated the counseling session.

[11. Standard of Review of ALJ’sFindings and Condusions

TheBoard hasjurisdictionto decide appeal sfrom recommended decisionsof Administrative
Law Judges arising under the environmental acts. Asthe designee of the Secretary of Labor,¥ the
Board' s review of the ALJ s decision is controlled by 5 U.S.C. 8557 (1994) and 29 C.F.R. §24.8
(1999). Pursuant to the Administrative Procedure Act, in reviewing the ALJ sinitial decision, the
Board acts with “all the powers [the Secretary] would have in making theinitial decision....” 5
U.S.C. 8557(b), quoted in Goldstein v. Ebasco Construdors, Inc., No. 86-ERA-36, Sec'y D& O
(April 7,1992). Accordingly, theBoardisnot bound by either the ALJ sfindingsor hisconclusions
of law, but reviews both de novo. See Starrett v. Special Counsel, 792 F.2d 1246, 1252 (4th Cir.
1986) (under administrative law principles, agency or board is free to either adopt or reject ALJ s
findings and conclusions of law).

In making itsdecision, whether following an initial or recommended
decision, the agency is in no way bound by the decision of its
subordinate officer; it retains complete freedom of decision, as
though it had heard the evidence itself. This follows from the fact
that a recommended decision is advisory in nature. [Citation
omitted)].

Att'y Gen. Manual on the Administrative Procedure Act, Chap. V11, 88 pp. 83-84 (1947); see also
Universal Camera Corp. v.NLRB, 340U.S.474(1951). SeegenerallyMattesv. United StatesDep’t

= In the second complaint, Berkman realleged incidents of harassment that predated his first
complaint. Berkman requested consolidation of hisfirst and second complaints. ALJX 26at Y42. The
ALJgranted consolidation. ALJX 29.

3 Secretary Order 2-96, 61 Fed. Reg. 19,978 (May 23, 1996).
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of Agriculture, 721 F.2d 1125, 1128-30 (7th Cir. 1983); McCannv. Califano, 621 F.2d 829 (6th Cir.
1980).
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IV. TheMerits
A. TheBurdens of Production and Pr oof

In performing its de novo review, the Board applies the “preponderance of the evidence
standard” to the evidence. Martinv. Dep't of the Army, ARB Case No. 96-131, ALJ Case No. 93-
SDW-1, Dec. and Ord., Jul. 30, 1999, dip op. at 6, citing Ewald v. Commonweal th of Virginia, Case
No. 89-SDW-1, Sec. Dec. and Rem. Ord., Apr. 20, 1995, slip op. at 11.

To prevail on awhistleblower complaint under the environmental acts, a complainant must
establish by a preponderance of the evidence that the respondent took adverse employment action
because he engaged in protected activity. Jonesv. E.G.& G Defense Materials, Inc., ARB CaseNo.
97-129, ALJ Case No. 95-CAA-3, Fin. Dec. and Ord., Sept. 29, 1998, slip op. at 9, petition for
review filed, No. 99-9501(10th Cir. Jan. 1, 1999).

B. The Nature of a Hostile Work Environment

The Academy denies generally that it engaged in any acts of retaliation against Berkman.
More specifically, the Academy contendsthat “the pleadingsandthe evidence arein agreement that
therewasnoretaliation prior to[Berkman’ s] notificationto [the Connecticut] DEPin August, 1996.”
Open. Br. at 11. Thecontentionsimply iserroneousbecauseit ignoresthe hostilework environment
form of adverse action which we analyze below.

Theenvironmental actsforbidanemployer from*“ discriminat[ing] against any employeewith
respect to the employee’ s compensation, terms, conditions, or privileges of employment” because
theemployee engaged in protected adtivities!? The discrimination may take the form of atangible
job detriment, such asdismissal, failureto hire, demotion, and the like. Varnadorel, slip op. at 92
n.93. The discrimination may also take the form of harassment that is “sufficiently severe or
pervasive as to alter the conditions of employment and create an abusive or hostile work
environment.” Smithv. Esicorp, Inc., Case No. 93-ERA-16, Sec'y Dec. and Ord. of Rem., Mar. 13,
1996, dip op. at 23-24, citing Meritor Savings Bank v. Vinson, 477 U.S. 57, 67 (1986).

The concept of a hostile work environment, first developed in the context of race and sex
based employment discrimination, appliesto whistleblower cases. Varnadorev. Oak Ridge National
Laboratory, CaseNos. 92-CAA-2, et al., ARB Final Consolidated Dec. and Ord., June 14, 1996, slip
op. a 71 (Varnadore 1), aff'd, Varnadore, 141 F.3d at 625. The Supreme Court articulated the
standards to be applied in hostile work environment cases:

[W]hether an environment is “hogtile” or “abusive” can be
determined only by looking at all the circumstances. These may

= The quoted language is found in the CAA, 42 U.S.C. 87622(a). The other environmental acts
at issue in this case, the WPCA, 33 U.S.C. 813679(a), the CERCLA, 42 U.SC. §9610(a), and the
SWDA, 42 U.S.C. 86971(a), usethelanguage: “No person shall fire, or in any other way discriminate
against, any employee” because he engaged in protected activities (emphasis added).
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include the frequency of the discriminatory conduct; its severity;
whether it is physically threatening or humiliating, or a mere
offensive utterance; and whether it unreasonably interferes with an
employee’s work performance. The effed on the employee's
psychological well-being is, of course, relevant to determining
whether the plaintiff actually found the environment abusive. But
while psychological harm, like any other relevant factor, may be
taken into account, no single factor is required.

Harrisv. Forklift Systems, Inc., 510 U.S. 17, 23 (1993).

InVarnadorel, dlip op. at 80, the Secretary adopted the following factors to beweighed in
ahostilework environment claim, quoting West v. Philadel phia Elec. Co., 45 F.3d 744, 753 (3d Cir.
1995):

(2) the plaintiff suffered intentional discrimination because of his or

her membership inthe protected class;

(2) the discrimination was pervasive and regular;

(3) the discrimination detrimentally affected the plaintiff;

(4) the discrimination would have detrimental ly aff ected areasonabl e person
of the same protected class; and,

(5) the existence of respondeat superior liability.

See also Rabidue v. Osceola Ref. Co., 805 F.2d 611, 619-20 (6th Cir. 1986), cert. denied, 481 U.S.
1041 (1987) (applying same factorsin aTitle VIl sex discrimination case).

C. ThereWasaHostile Work Environment Motivated By Berkman’s Protected
Activities

The record in this case demonstrates clearly that the Academy created a hostile work
environment in response to Berkman'’ s efforts to achieve compliance with the environmentd acts.
Timeand again, the Academy and itsstaff took direct action to reduceBerkman’ sduties,to diminish
his responsibilities, and to enforcework place rules against him but not athers.

Astherecord reflects, Berkman pressed for environmental compliancein furtheranceof his
jobresponsibilitiesat the Academy in several ways, includinginsisting upon reportingthe North Site
to environmental authorities. Berkman was so insistent that when one of his superiors turned
Berkman down on these suggestionsregarding environmental compliance, Berkman brought up the
issue with the next level superior.

Whereas Berkman had initially been ignored in his efforts, as Berkman continued to press
for environmental compliance the Academy began to cut back Berkman’s job responsibilities and
duties. Initially, Florin told Berkman not to perform any reviews of contracts and specificationsfor
environmental compliance, to discontinuereviewsunder theNational Environmental Policy Act, and
to ignore pollution prevention program requirements. CX 32 at 1; compare CX 7 (Berkman's
position description). The Academy’s explanation for curtailing Berkman's environmental
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compliance duties did not ring true, as Berkman noted in a memorandum: Florin blamed “under
staffing” asthe reason hetold Berkman not to do these duties, but Florin recently had told Berkman
the department was “overstaffed.” CX 32 at 1. Clearly, the reduction in Berkman'’sjob duties and
responsibilities was a change in the conditions of Berkman’s employment.

Berkman responded to the reduction in his job responsibilities by requesting that his
superiors reorganize the reporting structure of the environmental office and amend the “program
elements’ of his performance evaluation to reflect his restricted duties. At the meeting called to
addressBerkman'’ srequest, the subject of Berkman’ sapproach to environmental compliance arose.
In angry tones, Carabine accused Berkman of going behind his back to express criticism of the
environmental compliance program in a memorandum sent to the Academy’s Assistant
Superintendent. Raising Berkman's approach to obtaining environmental compliance during a
meeting on the revision of Berkman’'s job duties indicates to us that Carabine connected the two
issues.

Moreover, the Academy earlier had taken the same approach of removing job duties when
a different employee was adamant in pursuing environmental compliance. When Berkman's
predecessor, Douglas Frey, caused the Connecticut DEP to inspect the Academy, Carabine
responded by telling Frey that he could not, on his own, communicate with that department. Later,
at the end of another environmental inspection visit, the Academy abruptly removed Frey’ s duties
as HAZMAT officer.

In addition to reducing Berkman’ s duties generally, supervisors took Berkman off specific
projects. Focusing on one such occasion, the removal of Berkman’s duty as project manager of the
Tank Consolidation project, the Academy gave different explanationsfor itsaction. Florintold an
Equal Employment Opportunity counselor that Berkman was removed from the project because he
lacked the proper skills and training to be a contract manager. CX 64. Opstrup later testified,
however, that he removed Berkman from the project because of his erratic attendance at work. CX
116 at 90-91; T. 507. Significantly, Berkman earlier had received praisefor hisoversight of removal
of storage tanks. CX 24. Now he was accused of lacking skillsin such oversight.

An employer’s shifting explanations for taking action against an employee often is an
indication that the asserted legitimate reasons are pretext. See Hoffman v. Bossert, Case No. 94-
CAA-0004, Sec’'y Dec. and Rem. Ord., Sept. 19, 1995, dlip op. at 9 (finding shift in respondent’s
theory of the case a strong indication of pretext); Priest v. Baldwin Assoc., Case No. 84-ERA-30,
Sec’y Fin. Dec. and Ord., June 11, 1986, dlip. op. at 12 (holding that the reasons not relied upon at
the time of the adverse action, but later presented, were pretextual). In view of the shifting
explanations given by Academy witnesses, we find that the assertion that Berkman — who had
extensive experience in contracting both at the Academy and in prior jobs, T. 628, 693 — lacked
sufficient knowledgeand training to beacontract manager ispretext. Indeed, “project management”
was one of the two major skills listed for the position Berkman held, according to the position
description. CX 7 at 1; T. 454. Rather, we find that the Academy removed Berkman as project
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manager of the Tank Consolidation project for an impermissible reason, his insistence on
environmental compliance?

The Academy also took another action that limited Berkman'’s ability to perform his job
duties. Although the job description called for Berkman to act as a coordinator with the personnel
of variouscontracors performing projectsat the Academy, Berkman’ ssuperiorsprohibited himfrom
meeting alone with contractors and instead required one of Berkman'’s supervisorsto be present at
these meetings.

In an even more blatant act of retaliation, the Academy also prevented Berkman from
conducting HAZMAT training without asupervisor present. Thisretaliation occurred immed ately
after thetraining session in which membersof the grounds crew indicated that they were upset about
the Academy’s handling of the North Site. Opstrup accused Berkman of “throwing fuel on a
volatile group” at that meeting, CX 76, but the record shows that Berkman simply answered the
groundscrew’ squestions about the nature of the contamination at the North Site. The Academy was
particularly sensitive about the contamination, because a few months later Florin sent an e-mail
messageto Opstrup indicating that it was necessary to “ put theright spin” on environmental training
concerning the site. CX 19 (message of July 16, 1996); RD& O at 36.

The Academy’ s actions had the effect of isol ating Berkman from othersand taking him “ out
of theloop” in ensuring environmental compliance. As Berkman testified,

astime went on | met more and more resistance from the command.
[T]hey wereisolating me and not allowing me to have contact. And
that to me was one of the things that was preventing me from doing
my job. | was not being allowed to interface with peopleto get the
proper information.

T. 583.

There were severa additional indications of hostility by Academy managers toward
Berkman. Perhaps the most blatant was Carabine’ s screaming and threatening to sue Berkman for
defamation because he informed the Assistant Superintendent that there were problems with the
Academy’ senvironmental compliance¥ Carabineand other managersalso treated Berkmanrudely
at ameeting with outside consultants by interrupting him and telling him not to talk. We find that
thistreatment of Berkman was outside the normal range of work place give and take. And, in both
of these instances, the hostility arose in the context of Berkman pursuing his duty of ensuring
environmental compliance at the Academy.

S Therefore, we reject the ALJ s finding, RD& O at 38, that Berkman’'s removal from the Tank
Consolidation Project was not part of a hostile work environment.

18 According to Opstrup, Carabine called Berkman an environmental zealot or words to that effect.
CX 116 at 63-64.
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The harassment and hostility toward Berkman continued after he reported the North Siteto
Connecticut DEP. We acknowledge that Florin had a |legitimate reason to chastise Berkman for
signing thereporting | etter on behalf of the Academy. SeeHoltzclawv. Commonweal th of Kentucky,

ARB No. 96-090, ALJ No. 95-CAA-7, Fin. Dec. and Ord., Feb. 13, 1997, dip op. at 5 (it was
legitimateto fault an employeefor sendingaletter that wrongfully gavetheimpression that theState
had taken aposition on anissue), aff’ d sub nom. Holtzclaw v. Secretary of Labor, 172 F.3d 872 (6th
Cir. 1999) (table), 1999 WL 68745 (finding no pretext in not renewing Holtzclaw’ s employment
“because of Holtzclaw’s propensity to portray his feelings and conclusions as those of his
employer”). The other witnesses all agreed that Berkman did not have authority to sign officia
letters destined outside the Academy.

However, the fact that Florin angrily criticized Berkman because the reporting letter “went
out without [ Berkman] discussing it up the chain of command” strongly suggestsretaliatory animus
T. 1002. ¥ Moreover, Florin's statement simply is not true, because Berkman had submitted the
letter to both Carabine and Florin, both of whom refusedto signit. Therefore, we conclude that the
real source of Florin’s anger was the fact that Berkman reported the site on hisown. Thisisfurther
evidence of animus against Berkman.

The hostility toward Berkman took other forms aswell, including disparate treatment. For
example, Carabine required only Berkman (and not other employees) to have a supervisor present
when making up advanced |eave.

Another exampl e of disparate treastment wastheenforcement of the office’ spolicy for taking
leave. The leave policy was the subject of a September 1996 daff meeting and a follow up
memorandum explaining that employees wishingto take leave must speak directly with Carabine.
T. 745; CX 95. According to Beverly Campbell, Berkman was treated differently from other
employeesin thisregard. T. 883-84. On Octaber 16 and 17, 1996, Berkman either gpoke directly
with Opstrup or left amessage for him about hisneed to takeleave, and Berkman tried to speak with
Carabine but could not reach him. Because Berkman left a message with Carabine, rather than
speaking directly with him, Berkman was placed on AWOL status. This hyper-literal application
of the policy toward Berkman (i.e., that leaving a message for Carabine was unacceptable, even
when Carabine was unreachabl e) wasso egregiousthat Beverly Campbell told Carabinethat shedid
not want to sign the timecards that placed Berkman on AWOL datus. She signed thecards only
when Carabine got angry and ordered her to sign. T. 877-78.

Incontrast, Frey testified that on one occasion when heleft amessage about taking sick leave
with Carabine, rather than speaking directly to him, Frey did not receive AWOL. The Academy
produced no evidence to rebut the testimony of Campbell and Frey that other employees were not
placed on AWOL status when they did not speak directly with Carabine when taking leave. Inthe

1 Wenotethat an employer may not, with impunity, fault an employeefor going outsidethe chain
of command to make a complaint about an environmental concern to a government agency. See
Fabriciusv. Town of Braintree/Park Dep’t, ARB Case No. 97-144, ALJCaseN0.97-CAA-14, Fin. Dec.
and Ord., Feb. 9, 1999, slipop. at 5 and cases there cited, including Pogue v. Dep’t of Labor, 940 F.2d
1287, 1290 (9th Cir. 1991).
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absence of any explanation for the disparate treatment of Berkman, we conclude that the Academy
applied the leave policy uniquely against Berkman because of his protected activities¥

Asthestressfrom harassment at work took itstoll on Berkman, hisdepression deepened and
he was unable to work afull day. The Academy would not allow Berkman to continue to work part
time. Consequently, in November 1996 Berkman applied to retire on disability.

Not content to await the outcome of Berkman'’ s retirement application, which the Academy
did not oppose, Florinissued a notice of proposed removal of Berkman “to promote the efficiency
of the Federa service.” The Academy could well have awaited the decision of the Office of
Personnel Management on the retirement application, which would have obviated the need for the
proposed removal action. We find that the issuance of the notice while the uncontested request to
retire was pending was the final instance of hostility toward Berkman.

Theincidents described above fall into two general categories. Thefirst groupincludes all
the actions that had the effect of isolating Berkman from decision making and responsibilities for
ensuring environmenta compliance. The Secretary has found in another case that removing a
person’sjob duty may be part of a hostile work environment. Carter v. Electrical District No. 2 of
Pinal County, Case No. 92-TSC-11, Sec. Dec. and Ord. Of Rem., July 26, 1995, dlip op. at 16.

Thesecond category of hostile actions consists of singling out Berkman for hostiletreatment
not accorded to other employees. Actions in this group include requiring Berkman to have a
supervisor present when making up advanced leave, placing Berkman on AWOL status, and
Carabine s threat to sue Berkman for raising environmental compliance issues with the Assistant
Superintendent. Other incidentsincluded not allowing Berkman to meet alone with contractors or
HAZMAT trainees. The Secretary has found that hostile working conditions existed where
managers singled out an employee with criticism for not volunteering for overtime duty. Boytinv.
PennsylvaniaPower & Light Co., Case No. 94-ERA-32, Sec. Dec. andOrd. Of Rem., Oct. 20, 1995,
dip op. at 8-9, 12.

These actions against Berkman altered his work environment, and were pervasive and
regular. Inaddition, the actions had avery detrimental effect on Berkman, who became completely
demoralized, was not able to concentrate enough to work afull day, and eventually could not work
at all. Asfor Berkman’sreaction to the hostile actions taken against him, wefind that areasonable
person in the same position dso would have been affected detrimentally by the removal of many of
his job responsibilities, the threat of alawsuit for raising environmental concerns, and the various
ways in which the Academy singled him out for harsh, abusive, and discriminatory treatment.

Finally, we note that in each instance, the harassing actions were taken by Berkman’'s
supervisors. In Smith v. Esicorp, dlip op. at 24, we found that the complainant established the
employer’ s respondeat superior liability by showing that management had notice of, and did not
attempt to remedy, the abuse to which the complainant was subjected. In this case, Berkman

18/ Although the leave policy remained in effect at the time of the hearing, Campbell testified that

it was not being enforced against other employees. T. 879.
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complained to higher levels of management about each element of the hostile work environment,
but the Academy did not put an end to the abuse. See, e.g., CX 32 (complaining to Olsen, the
Assistant Superintendent, about Florin removing some of Berkman’s environmental duties, which
were not restored); CX 47 (complaint to Florin about Carabine requiring a supervisor to be present
only when Berkman makes up borrowed time); CX 92 (grievance to Florin about Carabine placing
Berkman on AWOL status, which was not changed).

In light of Berkman’ snotice to superiors about instances of harassment, and the superiors
failure to remedy the harassment, we find that the Academy has respondeat superior liability for
those harassing actions. Consequently, we find that a hostile work environment existed, that it was
motivated by Berkman’ sprotected activities and that the hostile environment constituted aviol ation
of the whistleblower provision of theenvironmental laws.

V. Remedies

A successful complainant under the whistleblower provisions of the environmentd actsis
entitled to affirmative action to abate the violation, including reinstatement to his former position,
back pay, costs, and attorney fees. E.g., 42 U.S.C. §7622(b)(2)(B) (1994) (CAA). In addition,
compensatory damages may beawarded under theenvironment acts. E.g., 42 U.S.C. §7622(b)(2)(B)
(CAA).

Berkman asked for reinstatement, back pay, compensatory and exemplary damages, and costs
and attorney fees. RD& O at 39. The AL Jreasoned that Berkman was not entitled to reinstatement
or back pay unless he was constructively discharged. 1d. The ALJ found that there was no
constructive discharge and therefore he did not order reinstatement or back pay. RD&O at 422
The ALJ ordered compensatory damages and denied exemplary damages. We examine the
constructive discharge claim first.

A. Constructive Discharge

Thestandard for finding constructivedischargeisahigher onethan for finding ahostilework
environment. See Moorev. KUKA Welding Systems, 171 F.3d 1073, 1080 (6th Cir. 1999) (inarace
discrimination case, “[t]he plaintiff must show morethanaTitle VIl violation to prove constructive
discharge, so the fact that the plaintiff may have proven ahostile work environment isnot enough
by itself to prove constructive discharge also.”). To prove constructive discharge, the employment
conditions must be such that a reasonable person would feel compelled to resign. Mosley v.
Carolina Power & Light Co., Case No. 94-ERA-23, ARB Fin. Dec. and Ord., Aug. 23, 1996; see
also Martin, slip op. at 8.

19 In the alternative, in case of afinding of constructive discharge, the ALJ found that Berkman
was entitled to an offer of reinstatement to be made one year from the date of final judgment. The ALJ
also ordered payment of back pay until the date of final judgment and one year of front pay. RD& O at
43-45.
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In cases arising in the United States Court of Appealsfor the Second Circuit, including this
case, it is also necessary to prove that “the employer deliberately created working conditions that
were ‘so difficult or unpleasant that a reasonable person in the employee’ s shoes would have felt
compelledtoresign.”” Setsonv. NYNEX Svc. Co., 995 F.2d 355, 360-61 (2d Cir. 1993) (under Age
Discrimination in Employment Act), quoting Pena v. Brattleboro Retreat, 702 F.2d 322, 325 (2d
Cir. 1983). Thisiscommonly referred to asthe “subjective’ standard. Thisisthe same standardwe
appliedin Martin, which discussesextensively the* subjective” and* objective” standardsemployed
by the various circuits for resolving claims of constructive discharge.

With the “subjective” standard in mind, we turn to the facts of this case. In April 1996,
Berkman was devastated by the news that the Academy had decided not to reorganize the reporting
structure of the environmental office despiteitsearlier promises. T.699. Thus, Berkmanstill faced
possiblepersondl liability, still had to report to an abusive supervisar who had threatened to sue him,
and had no hope that environmental compliance would be achieved. Berkman began suffering
anxiety attacks, depression, shortness of breath, lack of concentration, memory lapses, and
sleeplessness. T. 701. Berkman was experiencing difficulty in getting up inthe morning and getting
to work. Soon he was unable to concentrate sufficiently towork afull day. Berkman’s physician
formed the opinion that work place harassment was causing his anxiety, stress, and depression.

Theharassment against Berkman continuedto mount. In April 1996, Berkmanwasremoved
from duty as project manager on the Tank Consolidation Project and the Academy punished
Berkman by announcing that he would not be permitted to be a project manager in the future. The
next month Opstrup reacted hostilely to Berkman's conduct of HAZMAT training. Subsequently,
the Academy decided that Berkman could not give such training without Opstrup present.

In the case of awhistleblower under the False Claims Act, an appeal s court has found that
where a supervisor made threats to “get” the snitch, engaged in tirades against the employee, and
removed most of her job duties, theemployee’ sresignation constituted constructive discharge. Neal
v. Honeywell, Inc., 191 F.3d 827, 829-31 (7th Cir. 1999). Seealso Shelton v. Babbitt, 921 F.Supp.
787 (D. D.C. 1994) (finding constructive dischargein aTitleV1I casewhere the employer removed
long-standing rolefrom empl oyee’ sjob description and excluded him from management conferences
and presentations). Likewise, here, Carabineengaged intirades, threatened Berkman with alawsuit,
and removed many of Berkman’s environmental duties or diminished his position by requiring a
supervisor to be present when he engaged in work duties. We concludethat Berkman’ s supervisors
deliberately created working conditions designed to force Berkman to resign or retire.

Berkman did not abandon his job when heexperienced dl of thesedifficulties. Rather, he
sought some accommodation that would permit him to continue to work full time. Asaway to
minimize the stress he experienced at work, Berkman asked permission to work part of thetime at
home. His request was denied on the ground that the Academy did not permit anyone to work at
home.

Berkman' snext approach tominimizing his stresswasto request a part timework schedule.

The Academy asked for additional medical documentation of Berkman's illness and eventually
granted a temporary part time work schedule of four hours per day. At the same time, Opstrup,
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Berkman’ simmediate supervisor, insisted that Berkman return to full time work to servethe needs
of the office.

Berkman’ s doctor, however, recommended strongly against full timework. Berkman was
faced with adilemma: on the one hand, his supervisor’s demand that he return to full time work or
be fired; and on the ather, medical advice that he should not work full time for fear of risking
deterioration in his aready precarious mental condition. Berkman chose to follow hisphysician’s
advice and, instead of returning to work full time, applied for disability retirement.

We must determine if Bekman's decision to retire constituted the action of areasonable
person in the same situation. We emphasize in this regard that the undisputed medical evidence
indicates that work place harassment was the cause of Berkman's anxiety attacksand his need for
antidepressant medication and psychotherapy. In other words, the evidence shows that the
Academy’s harassment was the cause of Berkman's debilitation and, in turn, the cause of his
inability towork afull day at the office. Y et hissuperiorswould not permit Berkman either to work
part of the time at home, or to remain on a part time work schedule for an extended period of time.

Indeed, in addition to refusing to acoommodate Berkman'sillness, the Academy took active
steps to exacerbatethe adversity of Berkman’swork situation, further affecting Berkman'’s health.
Thereisuncontradicted evidencethatthe Academy applied unfairly to Berkman an otherwise neutral
sick leave policy. Thisaction heaped insult on injury.

We are persuaded by the uncontroverted evidence that work place harassment caused
Berkman’s anxiety and attendant symptoms, and that Berkman's physidan recommended agai nst
hisreturning to full time work in his position at the Academy. Compare Krulik v. Board of Ed. of
City of New York, 781 F.2d 15, 23 (2d Cir. 1986) (denying claim of constructive discharge where
record did not support the argument that the retired plaintiff’s humiliation and anguish caused his
heart attack).

Wewould not beinclined to find constructive discharge if the Academy had been willing to
accommodate, for more than a short time, Berkman’s medical need for part time work. Compare
Soence v. Maryland Casualty Co., 995 F.2d 1147, 1158 (2d Cir. 1993) (denying constructive
discharge claim where there was “no dispute that the Company was trying to accommodate [the
plaintiff’s| health concerns’). In finding no congructive discharge in Spence, the court relied
heavily on the fact that the plaintiff had a “quite effective alternative to resignation” because the
company had demoted the plaintiff’ s abusive superiors and agreed that theplaintiff wouldnot have
to report to them again. 995 F.2d at 1157. By contrast, in this case, the Academy denied each of
Berkman's requests for along term accommodation to his anxiety and depression and dedined to
remove an abusive superior, Carabine, from Berkman's reporting chain.

Weare mindful that another employee, Frey, who experienced some of the same hostility as
Berkman, did not resign. But Frey’ ssituation differed in significant respects. First,the officeleave
policy was not enforced against Frey. Second, Frey was a civil engineer who had his usual
engineering duties to perform even after the Academy removed his duties as HAZMAT officer.
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In contrast, Berkman was trained for, and hired specificaly to perform, environmental
compliance work. This work was the entirety of his duties at the Academy. When he faced the
removal of many of hisenvironmental dutiesand responsibilities, the very core of Berkman's job
was affected. Plus, the Academy singled out Berkman for enforcement of the leave policy. For
these reasons, we are not persuaded that Frey’ sremaining employed at the Academy indicates that
Berkman was unreasonable in feeling compelled to retire.

The Academy’ shostile action of singling out Berkman in the context of thesick leave policy
further convinces us that its actions met the Second Circuit’s standard for constructive discharge
becauseit deliberately areated working conditions so difficut or unpleasant that areasonable person
in Berkman’s position would have felt compelled to resign or retire. Therefore, we find that the
Academy constructively discharged Berkman. The following section will discuss the attendant
remedies. reinstatement, front pay, and back pay.

B. Reinstatement and Front Pay

Berkman requested reindatement to hisposition at the Academy if his health permitted it.
T. 770. The ALJdetermined that immediate reinstatement was not possible because of Berkman's
mental condition:

It is plain that despite Complainant’'s expressed desire for
reinstatement, such remedy is not possible under the peculiar facts of
thiscase. Initially, Complainant’s diagnosed major depression and
medically imposed work restriction clearly bar an immediate
reinstatement. (CX 119).

RD&O at 44.

The ALJordered that the Academy delay its reinstatement offer for oneyear from the final
judgment and pay front pay during that year. RD&O at 44. The ALJfound that “[t]his one year
period of front pay more than adequately compensates Complainant, whom Dr. Okasha predicted
would see a significant improvement in his condition once he was not subjected to the work
environment at the Academy and whom APRN Rasie predicted arecovery for once hewasremoved
from his stressors.” 1d.

Sincetheevidenceon Berkman’ smedical conditionisrather old, wewill not adopttheALJ s
finding that Berkman will be able to return to work one year from the final judgment in this case.
The most recent evidence is an October 1997 letter from Berkman'’s therapist giving her medical
opinion that Berkman wasunabl e to concentrate sufficiently to work at that time. CX 119. Wehave
no knowledge of Berkman’s mental condition in the more than two years that have elapsed since
Rasie' s evaluation.

Because the record on Berkman's current ability to work is stale, wewill remand this case

to the ALJ with instructions to take evidence and make a supplemental recommended decision
concerning Berkman's medical ability to be reinstated. The evidence should include a treating
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professional’ s assessment whether Berkman presently has the ability to resume hisformer position
at the Academy. If any party submits evidence that Berkmanis not, at thistime, ebleto resume his
position, the party should submit evidence whether he ever will be able to do so, and if so, when.

If aparty’sevidence indicates that Berkman never will be able to resume his position at the
Academy, further evidence should indicate whether he will be capable, in the future, of obtaining
other employment commensuratewith his Academy position. Such evidence should indicate when
Berkman isexpected to be aufficiently recovered that he can seek other commensurate employment.

In light of the remand, we will discuss some of the issues concerning reinstatement, front
pay, and back pay for the benefit of the partiesand the ALJ. Regarding Berkman’ s reinstatement,
the ALJ correctly explaned that he did not have the authority to order the Academy to reorganize
the environmental office. RD&O at 44-45. Asthe ALJ stated:

Whilethis Judge is empowered to fashion such equitablerelief asis
consistent withtheremedial purposes of thevariousstatutes,it would
be beyond that authority to order a complete restructuring of the
environmental compliance program at the Academy. There may be
better, more effective means of conducting environmental business
at the Academy, but this Judge is not the authority to issue such a
mandate. Instead, | can fashion the more appropriate remedy of
ordering reinstatement to Complainant’s position, with the same
terms, conditions and privileges of employment as he previously
enjoyed, and a stern reminder to Academy officials that they are
legally obligated to conduct themselves in a manner that does not
violate the whistleblower statutes.

RD&O at 45.

We agree with the ALJ sanalysis on thisissue. The environmental acts allow us only to
remedy violations of the employee protection provisions. The organization of the Academy’s
environmental program doesnot itself constituteaviolation. Therefore, any reinstaement order will
be simply that; it will not include any requirement or suggestion to reorganizethe environmental
program.

Asthe partiesare aware, front pay is used as a substitute when reinstatement isnot possible
for somereason. E.g., Michaud and Ass't Sec. v. BSP Transport, Inc., ARB Case No. 97-113, ALJ
CaseNo. 95-STA-29, Fin. Dec. and Ord., Oct. 9, 1997, dlip op. at 6, reversed on other grounds sub
nom. BSP Trans, Inc. v. United SatesDep’t of Labor, 160 F.3d 38 (1st Cir. 1998) (reinstatement not
possiblebecause of complainant’ sdepression) ; Doylev. HydroNuclear Svcs., Case No. 89-ERA-22,
Sec. Fin. Dec. and Ord., dlip op. at 7 (reinstatement not possible because of divestiture of business
in which complainant had been employed).
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If, on remand, the ALJ determines that Berkman's medical condition will permit
reinstatement at some future time, the ALJ shall order payment of front pay for the period until
reinstatement is possible.

If, on the other hand, the ALJ finds that Berkman will not be able to be reinstated as the
Academy’ s environmental engineer, the ALJ shall order payment of front pay for the period until
Berkman is able to obtain other work commensurate with that position.

C. Back Pay

In the usual case, a complainant who has been discharged (or constructively discharged) is
entitled to back pay from thedate hisemployment ended until thetender of an offer of reinstatement,
even if the offer isdeclined. West v. Systems Applications Int’|, Case No. 94-CAA-15, Sec. Dec.
and Ord. Of Rem., Apr. 19, 1995, dlip op. at 11-12. In this case, if on remand the ALJ finds that
Berkman is not physically able to be reinstated immediately, the proper cut-off for back pay isthe
date of final jJudgment because front pay begins at that point.

An employee who has been constructively discharged usually has the burden of mitigating
his damages by seeking suitable employment. See, e.g., Parrish v. Immanuel Medical Center, 92
F.3d 727, 735 (8th Cir. 1996) (under ADEA and Nebraska Fair Employment Practice Act). The
respondent has the burden of establishing that the back pay award should be reduced because the
complainant did not exercise diligencein seeking and obtaining other employment. West, id. at 12.

Berkman contended that, after hisretirement from the Academy, he wasunableto work for
pay because of thedebilitating effects of hisdepression and anxiety 2 The Academy did not submit
any evidence, let alone prove, that Berkman was able to work for pay. Therefore, we find that the
Academy did not meet the respondent’ s burden of showing that the complainant failed to mitigate
his damages.

The next issue is whether the disability retirement payments Berkman received should be
deducted from his back pay. Citing Williamsv. TIW Fabrication & Machining, Inc., Case No. 88-
SWD-3, June 24, 1992, the AL Jnoted that benefitsthat are designed as compensation for lost wages
are deducted from back pay. RD&O at 43. Finding that Berkman’s retirement payments were
compensation for lost wages, the ALJ further found that the retirement payments must be deducted
from back pay. Id.

We agree with the ALJ on this point because the goa of a back pay award under the
environmental actsisto place the complainant in the position he would have occupied but for the
discrimination. Hoffman v. Bossert, ARB Case No. 96-091, ALJNo. 94-CAA-004, Fin. Dec. and
Ord., Jan. 22, 1997, dlip op. at 2 (under CAA); Williams, dlip op. at 14 (under SWDA). If the
retirement payments were not deducted from the back pay award, Berkman would bein a better

2 At the time of the hearing, Berkman spent his days fixing furniture inaretail store owned by
hiswife. T.100. Hewasnot paid for that work. Id. Mrs. Berkman testified that he worked slowly and
sometimes needed to rest on thejob. T. 101.
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position than if there had been no violation of the whistleblower provisions because he would enjoy
adouble recovery.

We acknowledge that the Academy’ s hostile work environment isthe reason for Berkman’'s
inability to work. Notwithstanding that fact, the retirement payments still must be deducted where,
ashere, thegoal of aback pay award isto make the employeewhole. Thisistheruleunder asimilar
Federal anti-discrimination statute, Title VII, which provides back pay asaremedy. See Nicholsv.
Frank, 42 F.3d 503, 516 (9th Cir. 1994) (under Title V1I, where the employer’s sexual harassment
caused post-traumatic stress disorder, which in turn led to federal disability benefits, employee
received “the difference between [her] disability benefits and 100% of the salary she would have
received during her disability period.”). SeealsoWilliams, slip op. at 13 (“workers' compensation
awards that are identifiable as compensation for lost wages during a back pay period may be
deducted from a back pay award”) and Graves Trucking, Inc. v. NLRB, 692 F.2d 470, 475 n.4 (7th
Cir. 1982) (affirming the order of the Nationa Labor Relations Board that to the extent an
employee sworkers compensation award replaced lost wages, it shall be deducted from back pay).

Therecord establishes that Berkman did not engage in any paid work for eight months after
his retirement. Of course, if he has worked for pay dnce that time, hisearnings must be deducted
from the back pay. On remand, the ALJ shall take evidence on Berkman’'s work history since
October 1997.

To summarize: upon remand the ALJ shall calculate the back pay owed. If immediate
reinstatement is possible, the back pay period will cease upon the tender of the offer of
reinstatement. If immediate reinstatement isnot possible, the back pay shall cease upon thedate of
thefinal judgment on thiscomplaint. In that event, theALJshall order the payment of an award of
front pay for a period that will allow Berkman to recover sufficiently to be able either to be
reinstated or to obtain commensurate work with another employer 2/

D. Compensatory Damages

Compensatory damages may beawarded under theenvironmental actsfor pain and suffering,
mental anguish, embarrassment and humiliation caused by the discriminatory treatment. RD& O at
45. The complainant has the burden of establishing the causation and the extent of his suffering.
Id. The ALJ awarded $70,000 in compensatory damages premised upon Berkman's clinical
diagnosis of major depression and the severity of impact of the Academy’s actions on Berkman's
personality. RD&O a 51. The ALJ also separately awarded Berkman “remuneration for the cost
of obtaining medical treatment and med cations for his diagnosed major depression caused by
Respondent’ s wrongful conduct.” RD&O at 53.

A defendant may be held liable for damages when its negligent or unlawful actions have
aggravated a preexisting psychiatric condition. Dindo v. Grand Union Co., 331 F.2d 138, 141 (2d
Cir. 1964). For example, in a 81983 action aleging constitutional violations and intentional

2V As a payment of future damages, any front pay award shall be discounted to present value.
Michaud, slip op. at 6.
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infliction of emotional distress based on a prison director’s sexual abuse of an inmate, the court

affirmed the award of $250,000 in compensatory damages even though a portion of the plaintiff’s
mental distresswas caused by other factors. Mathiev. Fries, 121 F.3d 808, 812-13 (2d Cir. 1997).

The court noted that it had to be careful not to compensate the plaintiff for the non-related distress.
Id.

We will now examine the evidence concerning the contention that the work environment at
the Academy caused Berkman's depression to deepen and require treatment. At least as early as
April 1995, a physician dagnosed that Berkman was depressed. At that time, Berkman reported
still feeling upbeat about his job and still entertained hope that the Academy would do the things
necessary to achieve environmental compliance. Berkman did not seek any treatment for his
depression because he was able to work afull day and to function in all facets of hislife.

Things changed for the worse for Berkman early in 1996, when he recognized that the
Academy was not going to open the channels of communication regarding environmental
compliance or reorganize the reporting structureto foster such compliance. In April, Berkman felt
completely devastated and began to experience depression so deep that he found it difficult to get
up in the morning and work afull day. Consequently, for the first time, Berkman sought treatment
for his depression, went on medication, and began weekly psychotherapy.

Various witnesses verified that there was agreat change in Berkman’ s personality in 1996.
Berkman’ swifetestified that he changed from apositive, affectionate person who wasenergetic and
enthusiastic about hisjob to an inactive person who did not enjoy hiswork and experienced fatigue
and memory loss. RD& O at48. In addition, Academy employees Charles Carey, Eric Roy Adams,
Earl Marek, and Beverly Campbell amilarly observed changes in Berkman's personality. RD& O
at 50. As Carey testified, prior to 1996 Berkman was “very outgoing and just bubbling with
enthusiasm,” T. 179, whereas, startingin early 1996, Berkmanwas“ obviously stressedout.” T.191.
We conclude that the evidence fully establishes a worsening of Berkman’s depression in 1996, as
evidenced by his need for medical treatment and the startling changesin his personality.

Berkman’s statements at the hearing were consistent with the statements he made to his
treating physicians, namely, that harassment at work wascausing him great stressand anxiety. In
addition, Berkman reported to hiswife that harassment at work and the Academy’ slack of support
for environmental compliance were the reasons for the change in his personality. Id. at 48-49.
Contrary tothe Academy, wedo not dismissBerkman’ stestimony about the causesof hisdepression
as"“self-serving,” Open. Br. at 34-35, because he reported the same causesto the professionalswho
treated him.#

2 Wereject the Academy’ s suggestion, Rebuttal Br. at 3, that a physician could not conclude that

Berkman’s work situation caused his anxiety and major depression unless the doctor visited the work
site, spoke to Berkman's supervisors and coworkers, or independently substantiated Berkman’'s
allegations of stress and harassment. A treating professional has received training in determining the
sourceof apatient’ sdepression, andwerely upon the medical professional s application of their training
in treating Berkman.
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InJune 1996, Dr. Okashareportedthat “[t]ypically [Berkman’ 5] depressionisinthemorning
and made worse because of the stress caused by harassment from his supervisors leading to his
inability to get up and get started.” CX 61. The doctor recommended that Berkman work only part
timeto ameliorate thedepressive effect of stressin hiswork place. RD& O at 47; CX 101. Berkman
also suffered anxiety attacks, characterized by shortness of breath and chest pains, which were
treated with Prozac. RD& O at 47. Other anti-anxiety medications followed. 1d.; CX 101.

Okasha was not the only medical professional who gave an opinion on the source of
Berkman’s anxiety and depression. Berkman was being treated by Sylvia Rasie at the time of the
hearing in July 1997 and for some monthstheredter. Accordingto Rasie, inOctober 1997 Berkman
complained of depression and anxiety because of harassment by his supervisors and his “forced
retirement.” CX 119 at 1. Rasie recommended continued treatment, including medication for
depression and anxiety. Id. at 2.

The Academy contends that there isaflaw in Berkman’ s testimony about the source of his
stress. It contendsthat Berkman cited the failureto report the North Site to environmental agencies
as the “primary source” of his stress and anxiety. Open. Br. at 25. The Academy notes that
Berkman did not report feeling better after he reported the North Site. 1d. In view of thelack of
improvement in Berkman’smental condition after he reported the site, the Academy concludes that
there must have been some source of stress other than the work place that was responsible for
Berkman’ s depression and anxiety.

The Academy’s argument fails because it is based upon an incorrect premise. Although
Berkman cited the failure to report the North Site, and his fear of personal liability, as one of the
sources of his stress, he did not limit the sources to the North Site issue alone. Rather, he also
reported stress because the A cademy was not willing to organize the department in away that would
foster environmental compliance. Berkman also was stressed because the Academy reduced his
environmental duties, made decisions regarding environmental issueswithout consulting him, and
because superiors such as Carabine treated him hostilely.

We agree with the ALJ that Berkman established that the workplace environment caused
anxiety and personality changes, and also exacerbated his depression. We affirmthe ALJ saward
of $70,000 in compensaory damages for the pain and suffering that accompanied Berkman’'s
personality changes and deepened depression.Z

The Academy did not present any argument specifically addressing the ALJ s award of the
medical expenses related to Berkman’ s treatment for depression, other than the general contention
that other stressesin Berkman' slife caused or contributed to hisdepression. We havefound that the
hostile work environment caused Berkman to seek and receive treatment for major depression.
Therefore, we agree with the AL J that, in additionto $70,000 for painand suffering, Berkman also
isentitled to payment of “the cost of obtaining medical treatment and medicationsfor hisdiagnosed
major depression.” Weclarify that the Academy isliable only for theamountsthat Berkman himsel f

= Weagreewith the ALJ sanalysisthat Mrs. Berkman isnot entitled to any separate damages for
loss of consortium. RD&O at 50.
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paid for this treatment and medication, and is not liable for any amounts that were paid (or
reimbursed) by another person or entity, such as a provider of health insurance.

E. Exemplary Damages

Berkman sought an award of $150,000 in exemplary damages “to send a clear message to
[the Academy] that retaliation against whistleblowers particularly in the context of impacting the
environment, isintolerable.” CX 120 at 56; see also Comp. Br. at 37 n.42. On the basis that the
Academy’ s behavior was not sufficiently egregious, the ALJ denied exemplary damages. RD& O
at 52.

Of the statutes under which Berkman brought his complaint, only the TSCA authorizes
awards of exemplary damages. See 15 U.S.C. §2622(b)(2)(B)(iv). We have found that the United
Statesdid not waiveits sovereign immunity concerning thiswhistleblower complaint, and therefore
there is no subject matter jurisdiction under the TSCA. Accordingly, thereisno legal basisfor an
award of exemplary damages, and we deny Berkman’s request in thisregard.

F. Attorney Feesand Costs

The environmental actsentitle awinning complainant to an award of “the aggregate amount
of all costs and expenses (including attorneys and expert witness fees) reasonably incurred, as
determined by the Secretary, by the complainant for, or in connection with, the bringing of the
complaint.” 42 U.S.C. §7622(b)(2)(B) (CAA).2  We use the lodestar method of calculating
attorney fees, calculated by multiplying the number of hours reasonably expended by a reasonable
hourly rate. Fabricius, dip op. at 9. The Academy does not dispute the reasonableness of the
claimed hourly fee, but rather arguesthat some of the attorney time expended wasnot in connection
with this complaint.

A brief outline of the various fee petitions submitted by Berkman's attorney and the
responses of the Academy will focus the discussion of thisissue. Berkman’'s post-hearing brief,
submitted to the AL J, included arequest for attorney feesin the form of abill from hiscounsel for
payment of $63,341.65 in fees and costs. The ALJ criticized the fee request because it did not
identify adequately the date, time, and duration necessary to accomplish the activities it listed.
RD&O at 51. Nevertheless, the ALJ awarded the requested amount becausethe Academy did not
file an objection to the fee petition. Id.

The Academy explained to usthat it was not able to submit a meaningful responseto thefee
petition because of its cursory form. Conseguently, the Academy asked us to remand the attorney
feeissueto the ALJforissuance of an order requiring Berkman’ s counsel to submit the fee request
in aproper format. Open. Br. at 38-39.

Instead of opposing the request for aremand, Berkman' s counsel submitted to us an affidavit
of counsel (Schedule A) and a much clearer listing of the tasks and the number of hours for which

2 The other environmental acts contain similar language.
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he seeks attorney fees. (Schedule B) (both attached to Comp. Br.). The new fee petition coversthe
attorney’s work through the filing of Berkman’s brief to this Board. Berkman argues that the
Academy waived its right to dbject to the amount of feesit requested beforethe ALJ. Open. Br. at
39.

In its Rebuttal Brief, the Academy objected to several items in the newly submitted fee
petition. In light of Berkman's submission of a clearer fee petition and the Academy’ s objections
to portions of the petition, we deny as moot the Academy’ srequest for remand of the issue to the
ALJ.

After receiving the Academy’ sRebuttal Brief, Berkman submitted amotionto clarify thefee
petition. We grant the motion to clarify.

As for Berkman's waiver argument, we find that the Academy did not wave its right to
object to portionsof afee* petition” that lacked therequired affidavit of counsel and wasnot specific
enough to permit the formul ation of meaningful objections. Accordingly, wewill discuss, seriatim,
the objections the Academy raises to the requested fees.

1. The Academy objectsto payingthefeesincurred in responding tothe Notice of Proposed
Removal, contending that these efforts were nat made in connection with this complaint. Rebuttal
Br. a 4. In his second complaint, Berkman contended that issuing the notice wasitself aviolation
of the environmental acts, and we have found that it was the final incident of hostility toward
Berkman. Thus, wefind that the efforts of Berkman’s counsel to respond to the Noticereasonably
were made “for, or in connection with,” this complaint. Acoordingly, we will nat eliminate any of
the hours Berkman’ s counsel devoted to responding to the Notice.

2. The Academy also objects to paying for the hours expended by Berkman's counsel in
discussing the complaint with the Department of L abor investigator becausethese effortswere made
“in anticipation of litigation” rather than “in furtherance of thislitigation.” Rebuttal Br.at5. We
reject the Academy’ sargument because aproceeding under theenvironmental ads* hasbegunwhen
it first reaches [the] Secretary, triggering her obligation to conduct an investigation.” Beliveau v.
United Sates Dep't of Labor, 170 F.3d 83, 86 (Ist Cir. 1999). The hours expended by Berkman’s
counsel in conferring with the Department’ sinvestigator clearly were incurred in connection with
this complaint. Consequently, we allow those hours.

3. The next objection isto the hours expended in connection with the Connecticut Attorney
Genera’s Office. The corresponding entriesin the fee petition are:

Date Work Performed Time Spent
5/2/97 Cdll client, travel to [sic] client to Hartford, 5.25 hours
meet with Connecticut Attorney
Genera’s Office, research and
preparation for hearing.

7/15/97 Connecticut State Attorney’s Office, call 2.00 hours
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from investigator, letter to opposing
counsel.

We agree with the Academy that these hours were not incurred in connection with this case,
inwhich the State of Connecticut isnot aparty. We recognize that Berkman reported the North Site
to the Connecticut Department of Environmental Protection. It is possible that the megtings with
the state Attorney General’ s office and the State Attorney’ s office (if indeedthey are different) may
have concerned that report. The outcome of this proceeding before the Department of Labor does
not depend on any actions that the State may have taken in response to Berkman's environmental
report however. Therefore, we find that any meetings with the State’ s attorneys were not part of
pursuing this complaint. Accordingly, we disallow the 7.25 hours listed above.

4. The Academy asks us to disalow the attorney hours expended in pursuing Berkman’'s
application for a disability retirement. We deny the request. We have found that Berkman was
constructively discharged because the harassment he experienced wasintol erable and forced him to
cease working at the Academy. Since the Academy caused the deterioration in health that forced
Berkman to leave his job, we find that attorney efforts expended on Berkman's retirement
application reasonably was donein connection with thiscomplaint. Accordingly, weallow the2.75
hours related to the application for disability retirement.

5. The Academy objects to the request for feesin connection with a dinner with opposing
counsel on May 6, 1997, inwhich the attorneys discussed “ possi bl e resol ution of thecase.” Rebuttal
Br. at 5. The Academy objectsthat the expense is more appropriaely atax write-off. Counsel did
not include the cost of the dinner in thefee petition. The attorney time spent discussing settlement
will be allowed because the time was expended in furtherance of this complaint. We accept as true
the argument of Respondent’s counsel that the amount of time spent discussing settlement was
“about 30 minutes.” Accordingly, we alow 0.5 hours spent discussing settlement and disallow the
remaining 1.25 hours.

6. The Academy also objects to the hours counsel spent talking to the media. Rebuttal Br.
at 6. Attorney discussions with the media may be recovered in certaininstances. For example, in
a case discussing entitlement to attorney fees under Title VI, the district court had determined that
counsel’s public relations work “represented a valid effort to lobby the San Francisco Board of
Supervisors, and that ‘ obtaining the support of the board of Supervisors. . . was as vital to the
consent decree [that resolved the litigaion] as were thenegotiations with the City’ s administrative
officials.’” Davis v. City and County of San Francisco, 976 F.2d 1536, 1545 (9th Cir. 1992),
rehearing denied and vacated in other part, 984 F.2d 345 (9th Cir. 1993) (quoting the district court,
748 F.Supp. at 1423). The Ninth Circuit deermined that attorney time spent in press conferences
and publicrelationswork “directly and intimately rel ated to the successful representation of aclient”
was compensable, but “any hours. . . for public relations work which did not contribute, directly,
and substantially, to the attainment of appellees’ litigation goals’ should not be disallowed. 976
F.2d at 1545.

In this case, thereis no connection beween attorney time spent talking with the press and
the outcome of thelitigation. According to thefeepetition, Berkman's counsel spent atotal of 1.25
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hours in three telephone calls from the media. Berkman cites newspaper articles, CX 16, 16a, as
evidenceof hislossof professional reputationand inability to pursue hisvocation, which heclaimed
were elements of hisrequest for compensatory damages. We haveawarded compensatory damages
based upon depression, anxiety, the change in personality experienced by Berkman, and hisout of
pocket medical costs related to depression, but not upon embarrassment or loss of professional
reputation caused by newspaper articles. Accordingly, we find that the attorney time spent talking
withthe pressdid not contribute, directly and substantially, to the attainment of Berkman'’ slitigation
goals. Therefore, we disallow the 1.25 hours listed for April 14, 1997.

7. The Academy asksfor areduction of the fee petition “on a percentage basis’ because of
the “vagueness’ of the items listing attorney time for consulting with co-counsel. Rebuttal Br. at
6-7. Theonly record referenceto co-counsel isinthetwo fee petitions submitted by Berkman. Even
though only one attorney entered an appearance in this case, we do not dispute the reasonabl eness
of that attorney consulting with another attorney in preparation for arather extensive hearing in a
difficult administrative case. We find that the time spent in such consultation reasonably was
expended in pursuit of this complaint. Therefore we will allow the time spent in consulting with
co-counsel.

8. The Academy rasesan objection to attorney time spent in seeking funding for Berkman's
prosecution of this complaint. Rebuttal Br. at 7. Berkman testified that a group called Public
Employees for Environmentd Responsibility (PEER) was paying his costs associated with the
litigation. Rebuttal Br. at 7; T. 782. Citing the lack of any evidence that Berkman must reimburse
PEER, the Academy argues that he should not recoup costs for items for which he has noliability
and did not pay. Id.

We must distinguish between litigation costs and attorney time. The revised fee petition
attached to Complainant’ s Brief to this Board does not list any litigation costs, such as purchase of
thetranscriptZ The only issue hereiswhether we will allow the one quarter hour claimed on July
11, 1997, for attorney time spent on theitem labeled “ Research try to find funding for client.” Based
upon Berkman’ stestimony, it appears that his attorney’ s efforts were successful. We find that the
attorney’s efforts to obtain funding for the costs Berkman incurred in litigating this complaint
reasonably wereincurred in connection with the complaint. We allow the one quarter hour at issue.

9. Weturn to the Academy’ s objection to the attorney hours associaed with a Motion to
Disqualify Opposing Counsel (LCD Tom Lennon). The Academy concedesthat the ALJ"ruledin
favor of the Complainant onthismation.” Rebuttal Br.at 7; see Administrative Law Judge’ sExhibit
34 (Order Granting Complainant's Motion to Disqualify and Notice to Complainant).
Notwithstanding Berkman’'s success on the motion to disqualify, the Academy argues that
“Complainant’ sfailure to deposeLCD Lennon and call him asawitness’ indicatesthat “it ismore
probablethat LCD Lennon’s assertions [in opposition to the motion] weretrue.” 1d. at 8. Inview
of the granting of the motion to disqualify, we find that attorney time spent in researching and

= The earlier, defective petition attached to Berkman’s post-hearing brief included costs of
$2,500 for deposition transcriptsand $1,154.15 for hearing transcripts. Thosecosts are absent from
the updated fee petition that we are considering here.
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preparing the motion reasonably was incurred in pursuing this complaint. Accordingly, we allow
the claimed hours concerning this motion.

10. Wealso allow the attorney time spent in preparing and reviewing aMarch 4, 1998, |etter
to opposing counsel offering to settle the case for astated sum, atotal of 0.75 hours. Weregject the
Academy’ sargument, Rebuttal Br. at 8-9, that the settlement offer was“unnecessary” inview of its
earlier rgjections of settlement offers for lesser amounts. The new settlement offer was madejust
after the ALJissued arecommended decision and order in Berkman’sfavor. Consequently, it was
logical for Berkman to revisit the issue of settlement and to increase the requested amount.

11. Wecometo thefinal dbjectiontothefee petition: therequest to disallow two entriesthat
are set forth below.%

Date Work Performed Time Spent

6/26/97 Research and draft Objection to 5 hours
Protective Order.

10/30/97 Review Transcripts and prepare brief. 1.75 hours

The Academy objectsto these items because “ the Board is not allowed to consider new evidenceon
review.” Rebuttal Br. at 9. Bakman’'sinitial, defective fee petition, which was submitted to the
ALJ, did not include these two items because counsel had faled to bill for these services. Affidavit
of Scott W. Sawyer, attached to Comp. Br. Counsel discovered the omission when hereviewed his
day planner in response to the Academy’ s argument that the initial petition was defective. Id.

Although thisBoard is constrained to make final decisions based upon the record before the
ALJ, that constraint does not apply to fee petitions. Weroutinely have awarded attorney feesfor the
time spent in preparing the briefssubmitted to thisBoard, and thosebriefs obviously werenot inthe
record before the ALJ. We will alow the claimed attorney hours since they were expended in
connection with this complaint.

Wehavedisallowed atotal of 9.75 hoursof attorney time. Accordingly, wefind that thefees
and costs reasonably incurred in bringing this complaint total $72,075.00 (480.5 hours times $150
per hour) for the work performed prior to the issuance of this decision.

Berkman will be entitled to attorney feesfor the work to be performed beforethe ALJin the
remanded proceedings, aswell asfor work to be performed before the Board on review of the ALJ s
recommended decision to be issued after the close of the remanded proceedings. Accordingly, the
ALJshall afford Berkman the opportunity to submit a petition for the attorney fees (and costs, if

%/ The Academy’ s objection to paying ten hours of attomey travel time on July 8, 1997, Rebuttal

Br. at 8, is now moot because Berkman’ scounsel has documented that the claimed ten hoursincludes
the taking of four depositions on that date. See Complainant’s Petition to Clarify, dated May 8, 1998.
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borne by Berkman) that will be incurred in presenting evidence in the remanded proceeding. The
Academy shall be afforded the opportunity to submit a response to the petition. The ALJ shall
recommend the amount of additional attorney fees and costs to which Berkman is entitled for the
proceedings that occur before the ALJ on remand.

DISPOSITION

The Academy violated the employee protection provisions of the environmental actswhen
it subjected Berkman to a hostile work environment and constructively discharged him.

It is ORDERED that these consolidated complaints are REM ANDED to the ALJ for
proceedings consistent with this Decision, including taking evidence on, and making
recommendations about, reinstatement and the amount of back pay and front pay (if any) to which
Berkman is entitled, as well as additional attorney fees and costs incurred in the remanded
proceeding.

It isfurther ORDERED that Respondent shdl:

1. Immediately expunge Complainant’s personnel file of the Notice of Proposed Removal
and any other negative reference relative to his protected activity;

2. For sixty days, post awritten notice in acentrally located area frequented by most, if not
al, of Respondent’s employees that the disciplinary action taken against Complainant has been
expunged from hispersonnel record and that Complainant’ scomplaint hasbeen decidedin hisfavor;

3. Pay Complainant for the cost of obtaining medical treatment and medications for his
diagnosed major depression to the extent Complainant bore the costs himself;

4. Pay Complainant compensatory damages in the amount of $70,000; and

5. Pay Complainant’s counsel attorney fees in the amount of $72,075.00, for the work
expended prior to the issuance of this Decision.

SO ORDERED.

PAUL GREENBERG
Chair

E. COOPER BROWN
Member

CYNTHIAL.ATTWOOD
Member
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