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FINAL DECISION AND ORDER

Millard F. Day brought this whistleblower case pursuant to the employee
protection provisions of the Clean Air Act, 42 U.S.C.A. 8§ 7622 (West 1995), the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C.A.
8 9610, the Safe Drinking Water Act, 42 U.S.C.A. § 300j-9(i) (West 2003), the Solid
Waste Disposal Act, 42 U.S.C.A. 8 6971 (West 1995), the Toxic Substances Control Act,
15 U.S.C.A. 8§ 2622 (West 1998), and the Water Pollution Control Act, 33 U.S.CA. §
1367 (West 2001). Day was required to file his whistleblower complaint within 30 days
after the Department of Energy (DOE) terminated his employment. See 29 C.F.R. §
24.3(b) (2000).

On October 3, 2001, an Administrative Law Judge (ALJ) conducted an
evidentiary hearing, the scope of which was limited to “whether [Day] has made
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equitable reasons why he did not file his complaint within 30 days of his termination.”
Recommended Decision and Order (R. D. & O.) at 1. The ALJ found that Day’s
whistleblower complaint was filed more than 30 days after he received notice that the
DOE had terminated his employment. Moreover, he concluded that since the evidence
did not support the application of either equitable estoppel or equitable tolling, Day’s
complaint should be dismissed for lack of jurisdiction. R. D. & O. at 7-14.

The Secretary has delegated to the Administrative Review Board (ARB) authority
to review ALJS recommended decisions in complaints arising under the environmental
whistleblower statutes. See 29 C.F.R. § 24.8(a) (2002) and Secretary’s Order No. 1-
2002, 67 Fed. Reg. 64272 (Oct. 17, 2002). The ARB reviews the ALJ s findings of fact
and conclusions of law de novo. See 5 U.S.C.A. 8 557(b) (West 1996).

We affirmthe R. D. & O. The record supports the ALJ s findings of fact, and we
adopt the ALJs conclusions of law because they are founded upon established legal
precedent.? The record does not support Day’s arguments concerning his “ADA” or

! The 30-day limitation period for filing whistleblower complaints, however, is not

jurisdictional. See Whitaker v. CTI-Alaska, Inc., ARB No. 98-036, ALJ No. 1997-CAA-15,
dip op. a 8 (ARB May 28, 1999).

2 For additional authority that equitable tolling is generally inapplicable when a
plaintiff is represented by counsel, see, eg., Hall v. E G & G Defense Materials, Inc., ARB
No. 98-076, ALJ No. 97-SDW-9, dlip op. a n.5 (ARB Sept. 30, 1998); Lawrence v. City of
Andalusia Waste Water Treatment Facility, ARB No. 96-059, ALJ No. 95-WPC-6 (ARB
Sept. 23, 1996); Tracy v. Consol. Edison Co. of New York, Inc., 89-CAA-1 (Sec'y July 8,
1992). The federa circuit courts support the general principle that “once a claimant retains
counsel, tolling ceases because she has ‘gained the ‘means of knowledge' of her rights and
can be charged with constructive knowledge of the law’s requirements.” ” Leorna v. United
Sates Dep't of Sate, 105 F.3d 548, 551 (9th Cir. 1997), citing Sallcop v. Kaiser Found.
Hosps., 820 F.2d 1044, 1050 (9th Cir. 1987); Mercado-Garcia v. Ponce Fed. Bank, 979 F.2d
890, 896 (1st Cir. 1992); Daugherity v. Traylor Bros., Inc., 970 F.2d 348, 353 n.8 (7th Cir.
1992); Beshears v. Ashill, 930 F.2d 1348, 1351 (8th Cir. 1991); McClinton v. Alabama By-
Products Corp., 743 F.2d 1483, 1486 n.4 (11th Cir. 1984); Vance v. Whirlpool Corp., 716
F.2d 1010, 1012-13 (4th Cir. 1983); Kocian v. Getty Refining & Mktg. Co., 707 F.2d 748,
755 (3d Cir. 1983); Keyse v. California Texas Oil Corp., 590 F.2d 45, 47 (2d Cir. 1978);
Edwards v. Kaiser Aluminum & Chemical Sales, Inc., 515 F.2d 1195, 1200 n.8 (5th Cir.
1975).
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“EEQ” case and his contention that DOE misled or prevented him from filing a timely
complaint. We therefore adopt and attach the R. D. & O. and DENY Day’s complaint.

SO ORDERED.

OLIVER M. TRANSUE
Administrative Appeals Judge

M. CYNTHIA DOUGLASS
Chief Administrative Appeals Judge
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MILLARD F. DAY
Complainant

OAK RIDGE OPERATIONS, U.S. DEPARTMENT OF ENERGY,
GEORGE BENEDICT, DAN WILKEN, et d.
Respondent

RECOMMENDED DECISION AND ORDER OF DISMISSAL

On or about July 21, 1999, Complainant, Millard F. Day, filed a complaint under various
whistleblower statutes, namely: the Safe Drinking Water Act (SDWA); the Clean Air Act (CAA); the
Federd Water Pollution Control Act (FWPCA); the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA); the Resource Conservation and Recovery Act (RCRA);
the Solid Waste Digposd Act (SWDA) and the Toxic Substances Control Act (TSCA). All contain a
30 day datute of limitations for filing acomplaint. See 29 CFR § 24.3. On or about August 9, 1999,
Arthur M. Johannes, Regiona Supervisory Investigator, Occupationa Safety and Hedth
Adminigration, United States Department of Labor advised Complainant that his complaint was
untimely since it was filed outsde of the 30 day statutory filing requirement and that no documentation
was submitted which established mitigating circumstances to toll the satutesin question.

By letter dated August 19, 1999, Complainant appeded Mr. Johannes' finding and requested a
de novo hearing. An evidentiary hearing was conducted in Knoxville, Tennessee, on October 3, 2001.
The scope of the evidentiary hearing was limited to the sole issue of “whether the Complainant has
made equitable reasons why he did not file his complaint within 30 days of histermination.” See
April 2, 2001, Order at p. 1.1 Prior to cdling the first witness, the parties stipulated to the following
facts (1) the triggering event for the 30 day datute of limitations was the date that the Complainant,
Mr. Millard Day, received notice of hisremova from the Federa service -- January 23, 1999; (2) the
Complanant did not file his*environmenta whistleblower” complaint until July 21, 1999; and (3) dl of

! The scope of discovery had been limited to the sameissue. See March 7, 2000, Order at p.



-2-
the statutes mentioned in the complaint have a 30 day Statute of limitations. TR a pp.6-7.2 Each party
submitted documentary evidence and two witnesses testified.

ISSUES

1. Whether the 30 day filing requirement under the statutes mentioned in the complaint may be
suspended by any of the tolling doctrines?

2. Whether Complainant’s complaint of July 21, 1999 can be merged with an earlier EEOC
complant?

SUMMARY OF EVIDENCE

TESTIMONY OF BRENDA KAY DAY

Mrs. Day testified that she has been married to Complainant since 1967 and that after he
recelved aletter from the Department of Energy (DOE) rdating to his employment in 1998, it redly
changed him. He got real scared and she was very concerned. (TR 28) He was hospitalized overnight
under the care of Dr. Kenneth Carpenter, a psychiatrist. Dr. Carpenter said her husband was
paranoid. (TR 29) Shedid not believe that her husband was paranoid, but that he was unsure of
himself and a changed person. On January 23, 1999, Mrs. Day was there when her husband received
aletter from DOE informing him that he wasfired. (TR 30) From January 1999 until July 1999,

Mr. Day was unable to manage things and she took over everything that he usudly did, like feeding the
animas. It wasliketaking care of atwo year old. (TR 31) He dept about 14 to 16 hours a day.
When he wasn't adeep, he was very sad and couldn’t do his normal routine. He was not in control of
hislegd affarsat dl. Hewas afraid that he was not going to be able to provide for the family and it
devagtated him. Up until this point he was a very productive person. (TR 32) During thistime,

Mrs. Day aso had hedlth problems. She had mgor sinus surgery that required hospitdization and it
took eight monthsto recover. (TR 33)

On cross examination, Mrs. Day testified that she did not believe her husband was hospitdized
again for any kind of depresson or mental problems. (TR 36) Although he was not hospitalized, he
was treated. He was never declared to be incompetent by a court of law. From January 1999 until
July 1999, he had at times operated a motor vehicle but mostly he stayed around the house.
Somebody had to drive, and Mrs. Day wasin bad hedlth, too. (TR 38)

2 TR - Transcript of the October 3, 2001 Evidentiary Hearing.
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TESTIMONY OF MILLARD FRANKLIN DAY

In December 1998, Mr. Day received a package from DOE. Upon opening the package, he
felt anumbing sensation in his legs, and took the letter back to the bedroom, where he read the full
letter severa times and then essentidly collgpsed. The letter stated that he was going to be terminated
within 30 days and that he had a chance to submit documentation that would present his case on why
he should not be terminated. (TR 41) Specificdly, he was fired because he had been awvay from his
jobtoo long. After he received the letter, he was hospitalized at Park West Hospitd in West
Knoxville, Tennessee. He spent the night in the hospital and in the morning he saw Dr. Carpenter.
Mr. Day told the doctor that he was being terminated with the Department of Energy at Oak Ridge,
that he had been suffering from depression because of the job for quite some time and that he had, upon
recaiving the letter the day before, suffered amgor anxiety attack. (TR 42) Eventudly, Mr. Day had a
meeting with Mr. Richardson which lagted 15 or 20 minutes and Mr. Richardson was unwilling to give
him hisjob back. (TR51) Mr. Day received aletter from DOE on January 23, 1999 which essentially
sad hewasfired. Hefdt about the same way when he got the other letter. He called his psychiatrist,
Dr. Peterson, whom he was seeing about every two weeks. (TR 54) Dr. Peterson was increasing his
medication levels. Mr. Day was degping anywhere from 16 to 18 hoursaday. Hewould leave the
house to avoid stress and go to the barn, which had alittle room where he would spend histime. He
would see agood friend of hisand talk to him. Thisfriend acted like a second psychiatrist. He would
get home a 4 or 5 0'clock in the morning and he would sometimes finaly be tired enough to go to
deep. (TR55)

On cross-examination, Mr. Day testified that during his meeting with Steven Richardson, who
was acting manager of the Department of Energy, the subject of statute of limitations for environmental
whistleblower laws did not come up. No one ese with the Department of Energy made any statements
to Mr. Day about how long the Statute of limitations was or how long he had to fileacomplaint. (TR
67) Mr. Day understood thet his persond attorney, Mr. Savin, filed alawsuit against Steven Hyder for
legal malpractice. (TR 70) Mr. Day called Mr. Hyder on January 25, 1999, two days after he
received the termination letter from DOE. (TR 79) Mr. Day told him he was fired and he wanted to
pursue whatever legal actionshe had. (TR 80) Mr. Hyder isalicensed attorney. (TR 81) Oncehe
made the phone call to Mr. Hyder and told him that he had been fired, Mr. Hyder indicated that “I'll
take care of everything,” so from that point on he didn’t worry about it and Ieft it a that. (TR 81)

Mr. Hyder was retained in August 1998 and he was aware of Mr. Day’ s dleged whistleblowing activity
and dleged discrimination. (TR 89) Mr. Hyder brought up the subject of awhistleblower lawsuit
againg DOE in August 1998. After being terminated, Mr. Day once again discussed with Mr. Hyder
the possibility of awhistieblower lawsuit against DOE. (TR 90-91) Mr. Day met with Attorney Hyder
about three or four times and he spoke to him on the phone perhaps five or six times. Mr. Day was not
aware whether Mr. Hyder was hospitalized during the time that he worked for him. (TR 97)

Regarding the hedth of Attorney Hyder, it was Mr. Day’s bief that he had suffered a stroke at some
prior time, which resulted in loss of use of the right or left Sde of hisbody. (TR 98-99) However, he
seemed to have a good-sized work load, although there were a couple of times when Mr. Day taked
to him on the telephone and Mr. Hyder didn’t seem to be doing very well. (TR 99)
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Mr. Day testified that he was presently receiving workman's compensation in the amount of
75% of hissdary. (TR 75) Mr. Day’s disability began prior to histermination. Once the workman's
compensation terminates, he can apply for permanent disability. (TR 76) The disability is based upon
depression, anxiety and panic. Asde from paying an income, workman's compensation is paying for
him to see Dr. Peterson on a monthly bass, aswell asdl medications. (TR 77)

COMPLAINANT' S EXHIBITS

Complainant’s Exhibit 1A

Complainant’ s Exhibit 1A is the expert report and declaration of Dr. Glenn R. Peterson, M.D.
dated September 25, 2001. It Sates asfollows: Dr. Peterson is a Board-certified psychiatrist
practicing in Oak Ridge, Tennessee and has been treating Mr. Day since 1997 when he was sent to see
him by the Department of Energy Employee Assistance Program. For many months, both before and
after hisfiring, Mr. Day was virtudly incapacitated by magor depression, panic attacks, and anxiety,
which Mr. Day attributed to what he described as hodtile trestment at work. His employer refused to
reasonably accommodate his disability (maor depression) even after Dr. Peterson wrote to DOE with
medica redtrictions and requested that Mr. Day be transferred to a non-hogtile working environment
away from George Benedict. To Dr. Peterson’s knowledge, DOE never honored these restrictions.
This exacerbated the depression. Mr. Day was notified of hisimpending termination and afforded a
chance to respond. When he arrived at the Oak Ridge Federd Building in December 1998 to rebut
the reasons stated for hisimpending firing, he wasin the throes of a mgor depressive incident of having
severe panic attacks causing him to bang his head againgt the wal. Mr. Day was extremely fearful,
exacerbating his anxiety, depresson and panic attacks after he was threatened with arrest by his
employer and subjected to intimidation and humiliation in the lobby of the Oak Ridge Federd Building
by DOE Security. Having DOE fire him and gect him from its building was devadteting to Mr. Day
and exacerbated hisillness. Mr. Day became extremely |ethargic due to his depresson and anxiety,
entirdly losing the ability to concentrate or manage his affairs for some seven or eight months, until July
1999. He il suffersto adegreein this manner today. Under circumstances of intimidation, firing,
magor depression, panic atacks, anxiety, hospitalization, near-arrest by his employer in an embarrassing
incident in the Federd Building in Oak Ridge, labels of paranoia by DOE' s consulting psychiatrist and
resulting self-doubt, lethargy and lack of energy, it is Dr. Peterson’s conclusion to a reasonable degree
of medicd certainty thet Mr. Day did not have the ability to manage his own legd affairs until July 1999,
when he recovered sufficiently from his mgjor depression to learn that no whistleblower complaint was
filed, found ancther lawyer and filed his environmenta whistleblower complaint against DOE. Dueto
Mr. Day’ sillness and his treetment by DOE, hisfallureto file a DOL environmenta whistleblower case
within 30 dayswas out of his hands because of his mgor depression, anxiety, panic attacks and fear of
DOE retribution. Hisfailureto file within 30 days should be excused.

Complainant’ s Exhibit 1B

Dr. Peterson’s Curriculum Vitae appears at Complainant’s Exhibit 1B. Dr. Peterson received
his medical degree in June 1975 from Georgetown University Medicad School, Washington, D.C. He



-5-
attended John Hopkins University, Batimore, Maryland and mgored in psychology and pre-med. His
Bachdor of Arts Degree was awarded in 1970. He received a Master’s Degree in Psychology in
June 1971 from Temple University Grade School Psychology Department, Philade phia, Pennsylvania
Heis presently in private practice in Knoxville, Tennessee and was Board-certified in October 1980 by
the American Board of Psychiatry and Neurology.

Complainant’s Exhibit 2A

Complainant’s Exhibit 2A isa Psychiatric Evauation by Dr. Danidl Y. Petterson dated
September 20, 2001. The complainant, Millard Franklin Day, was referred to Dr. Patterson by
Mr. Day’ s atorney, Edward A. Savin, J. for psychiatric evauation. Mr. Day gave Dr. Patterson the
following psychiatric hisory: Mr. Day knew of no sgnificant mentd illnessin hisfamily except that his
mother may have had postpartum depression. Mr. Day graduated from the University of Tennessee
with adegreein dectricd engineering and his resume showed theat he received multiple honors for his
intelligence and diligence in the workplace. Prior to entering college, Mr. Day served three years and
eight monthsin the United States Air Force. After graduating college, Mr. Day served three more
yearsin the United States Air Force. He married and had two children. Mr. Day made multiple
recommendations to Martin Marietta regarding proposas for cleanup and the need thereof. His
proposas were often rejected which led to a congtant fedling of frustration and afeding that he was
working at cross purposes from his bosses and coworkers, and whether in fun or in malice, coworkers
and a supervisor began to send him Delbert cartoons which Mr. Day felt were derogatory. Mr. Day
became increasingly depressed and sought the help of Dr. Glenn Peterson in Oak Ridge who trested
him from September 1997 until the present time. Mr. Day took sick leave after developing chest pains,
shaking spells, anxiety and panic attacks from August 11, 1997 to October 2, 1997. The following
June, Mr. Day was evauated by Dr. Russdl D. McKnight for the Department of Labor fitness for duty
evaduation. Dr. McKnight felt that Mr. Day was able to return to work. Six months later on December
11, 1999, Mr. Day was notified that he was being terminated by his employer, the U.S. Department of
Energy. Mr. Day was so depressed that he was hospitalized at afacility near his home under the care
of Dr. Kenneth Carpenter, a contract psychiatrist for Martin Marietta and the U.S. Department of
Energy. Dr. Carpenter diagnosed Mr. Day as “persondity disorder NOS with paranoid and obsessive
compulsvetrends.” According to Mr. Day, Dr. Carpenter was unwilling to hear the higtory of his
problems and never told Mr. Day that he was associated with the Department of Energy or Martin
Marietta. Mr. Day Stated that he continued to have panic symptoms and depression but felt quite
comfortable in the care of his primary care psychiatrist physician.

Dr. Patterson’ simpression was. mgor depression, moderate recurrent; obsessive compulsive
persondity; hypertension, tendonitis, kidney stones and joint problems; occupationd problems. It was
Dr. Patterson’s opinion that Mr. Day has a high expectation of himsdf and othersin terms of work
productivity and “doing things the right way.” Hisreatively long tenure with companies like Genera
Electric, Dupont and Martin Marietta belie serious persondity problems. His obsessve-compulsive
persondlity in fact was put to postive use given the area of work he chose. Mr. Day isnot a“go aong
get dong” individud. He tends to make demands of others but those demands are not beyond the
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demands he makes of himsdlf. Dr. Patterson would clearly disagree with Dr. Carpenter’ sinclusion of
“paranoid,” Axis| diagnosis, and in fact, his Axis |1 diagnosis should have been his persondity and Axis
| should have been depression.

Complainant’ s Exhibit 2B

Dr. Patterson’s Curriculum Vitae appears at Complainant’s Exhibit 2B. | note that he attended
the Univerdty of Kentucky Medica School, Lexington, Kentucky and received his medica degreein
1966. He was Board-certified by the American Board of Psychiatry and Neurology in October 1973.
Heis presently aclinica psychiatrist and consultant in managed hedth care. He has numerous
publications and he was formerly Chairman, HMO Psychiatry Task Force, American Psychiatric
Association from 1981 until 1985.

With regard to Complainant’s Exhibit 3, there was an objection to this exhibit during the
hearing. (TR 16) Complainant filed a post-trid motion requesting that | reconsider sustaining the
objection to Complainant’s Exhibit 3. After consdering Complainant’s pogt-tria motion, | continue to
sustain the objection. Judge Danid F. Sutton’s Recommended Decision and Order of July 31, 2001
has absolutely nothing to do with the issues before me.

RESPONDENT’'S EXHIBITS

Respondent’ s Exhibit 2

Respondent’ s Exhibit 2 is the Department of Energy’s First Request for Admissions mailed to
the Complainant on January 18, 2000. Apparently the Complainant never responded and/or denied
the Respondent’ s request for admissions, therefore, the statements set out in Exhibit 2 are admitted.
(TR 20-21) These statements are as follows:

Admit that Exhibit A isatrue and exact copy of the DOE’s January 22, 1999, decision to
remove Mr. Millard Day from the federd service.

Admit that Exhibit B isatrue and exact copy of the U.S. Postal Service Return Receipt which
Mr. Millard Day signed on January 23, 1999.

Admit that the Sgnature on Exhibit B isMr. Millard Day’s Sgnature.

Admit that on January 23, 1999, Mr. Millard Day received DOE' s letter informing him of its
decison to remove him from the federa service.

Admit that Exhibit C isatrue and exact copy of this complaint which Mr. Millard Day filed with
OSHA.

Admit that Mr. Millard Day filed his complaint on July 21, 1999.
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Admit that DOE mailed Mr. Day written notice of hisfiring by certified mail on Friday,
January 22, 1999, informing him that he was to be fired from his position in the Department of Energy.
Paragraph 5 of July 21, 1999, Complaint.

Admit that July 21, 1999, is more than thirty (30) days after January 23, 1999.

The above conddered, | make the following:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. Asof January 23, 1999, Complainant, Millard F. Day, was employed by the Department of
Energy (DOE). The parties stipulated to the following facts: (1) the triggering event for the 30 day
datute of limitations was the date that the Complainant received notice of his remova from the Federa
sarvice - - January 23, 1999; (2) the Complainant did not file his*environmental whistleblower”
complaint until July 21, 1999; and (3) al of the Satutes mentioned in the complaint have a 30 day
datute of limitations. (TR at pp. 6-7).

2. Complainant submits that the 30 day statute of limitations should be equitably
tolled. Complainant correctly states:

Courts distinguish between equitable tolling and equitable estoppe!:

Equitable tolling focuses on the plaintiff’ s excusable ignorance of the employer’s
discriminatory act. By contrast, equitable estoppel examines the defendant’s
conduct and the extent to which the plaintiff has been induced to refrain from
exerddng hisrights. Felty v. Graves-Humphreys Co., 785 F.2d 516, 519
(4" Cir. 1986) (footnote omitted). Complainant’s post-hearing brief at p. 4.

3. Addressing theissue of equitable estoppd, in order for equitable estoppe to apply
the Respondent musgt take “ active steps to prevent the Complainant from suing on time.” Cada v.
Baxter Healthcare Corp., 920 F.2d 446, 450 (7" cir. 1990). | find nothing in the record that
Respondent herein did anything wrong or “actively midead” Complainant. Complainant argues that
DOE never notified its employees of the Satute of limitations for environmenta whistleblower
complaints (30 days) while posting minimal information regarding the Energy Reorganization Act (ERA)
datue of limitations (180 days), therefore, without further explanation of the 30 day Satute of limitations
for federd employees under environmenta whistleblower laws, this conditutes misnformation .

4. | find thet there is no evidence in the record that supports this argument. Mr. Day never
testified he was midead by DOE pogting of ERA datute of limitations. The only time the subject was
mentioned, Mr. Day testified asfollows:
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Q. Okay. | believeyou testified that in December of 1998 you met with
Mr. Steven Richardson who was the acting manager or assistant

manager of the Department of Energy, isthat correct?

A. Yes

Q. AndI believe you made a satement that the issue of the Satute of
limitations of environmenta whistleblower laws did not come up in the
conversdion, isthat right?

A. That'scorrect, uh-huh.

Q. So Mr. Richardson made no statements one way or the other about what
the gatute of limitationsis?

A. No,sgr.

Q. For an environmenta whistle-blower case?

A. No. That's correct.

Q. Okay.

A. Heonly had a couple, three statements, period.

Q. Okay. Did anyone dse with the Department of Energy make any

statements to you about how long the Statute of limitationsis or how
long you have to file acomplaint?

A. No,gr. (SeeTr. 67)

The above consdered, on the issue of equitable estoppd, | find againgt the Complainant and
for the Respondent.

5. Equitable talling permits a plaintiff to avoid the bar of the statute of limitationsif, despite al
due diligence, heis unable to obtain vita information bearing on the exisence of hiscdams. Cada, 920
F.2d at 451. There have been instances where courts have held that equitable tolling could be applied
under circumstances where the Complainant was suffering from amental dissbidity.

6. | haveto accept as true Complanant’ s evidence on whether he was suffering from amentad
disability because this evidence was not contested. Mrs. Day testified that after her husband received
the January 23, 1999 |etter of termination, Mr. Day was unable to manage things and she took over
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everything. He dept 14 to 16 hours aday and when he wasn't adeep he was very sad and couldn’t do
his normd routine. Hewas not in control of hislegd affars. Millard Day testified that after receiving
the termination letter, Dr. Peterson increased his medication levels. He was deeping anywhere from 16
to 18 hours aday and would leave the house to avoid stress and go to the barn. Dr. Glenn Peterson
stated in his report of September 25, 2001, that after Mr. Day was fired, Mr. Day became extremely
lethargic due to his depresson and anxiety, entirely losing his ability to concentrate or manage his affairs
for some seven or eight months until July 1999. That due to mgor depression, panic attacks, anxiety,
hospitalization, lethargy and lack of energy, it was Dr. Peterson’s conclusion that Mr. Day did not have
the ability to manage his own legd affairs until July 1999 when he recovered sufficiently from hismgor
depression to learn that no whistleblower complaint was filed.

7. 1 find, based upon the above evidence, that Millard Day was disabled due to mgor
depression, panic attacks, anxiety, resulting self-doubt, lethargy and lack of energy from on
or about the date of his termination, January 23, 1999 until sometime in July 1999 when he discovered
that no whistleblower complaint was filed on his behalf.

8. Although mentd incapacity could qudify to toll the satute of limitations, Complainant must
make a particularly srong showing. Thetraditiond rule isthat mentd illness tolls a gatute of limitations
only if theillnessin fact prevents the sufferer from managing his affairs and thus from understanding his
legd rights and acting upon them. See Miller v. Runyon, 77 F.3d 189, 191 (7 Cir. 1996). The more
gringent standard alows tolling only if Complainant has been adjudged mentally incompetent or was
indtitutiondizec® during the filing period. The Court in Hall v. E G & G Materials, Inc. (10" Cir.
1999), 1999 U. S. App. Lexis 25568, at 7 dated that, “tolling for menta incapacity would be allowed
only under ‘exceptiond’ circumstances. We identified two such circumstances as adjudication of
incompetency or inditutionaization.”

9. There has been no evidence that Complainant has been adjudicated to be incompetent or
that he was indtitutiondized; however, as| have previoudy held, he was disabled due to depression
during the rlevant time. The depression notwithstanding, Mr. Day was well enough to contact histhen
attorney, Steven Hyder, on January 25, 1999, two days after he received the termination letter from
DOE. (TR 79) Mr. Day told him he wasfired and he wanted to pursue whatever legal actions he had.
(TR80) Mr. Hyder isalicensed attorney. (TR 81) Once he made the phone call to Mr. Hyder and
told him that he had been fired, Mr. Hyder indicated thet “I’ll take care of everything,” so from that
point on he didn’t worry about it and left it at that. (TR 81) Mr. Hyder was retained in August 1998
and he was aware of Mr. Day’ s dleged whistleblowing activity and aleged discrimination. (TR 89)
Mr. Hyder brought up the subject of awhistleblower lawsuit againgt DOE in August 1998. After being
terminated, Mr. Day once again discussed with Mr. Hyder the possibility of awhistleblower lawsuit
against DOE. (TR 90-91)

3 Day was gpparently hospitdized for one night at Park West Hospital before the filing period.
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10. The Secretary of Labor has previoudy held that the doctrine of equitable tolling is generaly
ingpplicable where a plaintiff is represented by counsd, that once a claimant consults an attorney, he
has “access to a means of acquiring knowledge of his rights and respongbilities’ precluding gpplication
of equitable tolling consderations. Kent v. Barton Protective Services, 84-WPC-2 (Sec’'y Sept. 28,
1990). This principle was reaffirmed by the Secretary in Mitchell v. E G & G Services, et al., 87-
ERA-22 (Sec'y July 22, 1993). The Secretary stated, “ Equitable talling is inappropriate when plaintiff
has consulted counsdl during the statutory period. Counsel are presumptively aware of whatever legd
recourse may be available to their client, and this constructive knowledge of the law’ s requirementsis
imputed to plaintiff.” (citations omitted)

11. Further, | find that by consulting his atorney, Mr. Day did what awell person would do.
Thus, his disabling depression and anxiety during the rdlevant time isirrdevant. | further find thet
whether Mr. Day would have discovered and/or could have derted his atorney to that short period of
the tatute of limitations, during that smal window from January 25, 1999 until on or about
February 23, 1999, had he not been disabled, to be speculation. Thiswas a subject that was not even
argued by counsd.

12. The doctrine of equitable tolling may have applied if Complainant could have shown that
his former attorney, Mr. Hyder, was mentdly ill. Gillian v. TVA, 91-ERA-31, 34 (Sec'y August 28,
1995). Further, the Sixth Circuit has held thet: “If aplaintiff pursued his claim diligently, yet was
abandoned by his atorney due to his attorney’s mentd illness, equitable tolling of the limitation period
may be appropriate.” Cantrell v. Knoxville Community Dev. Corp., 60 F.3d 1177, 1179 (6™ Cir.
1995). While thiswas a subject partidly raised during the hearing (see TR 96-100), it was never
developed. Thereisinsufficient evidence in the record concerning the menta state of Complainant’s
former attorney, Mr. Hyder.

The above conddered, on the issue of equitable tolling, | find againgt the Complainant and for
the Respondent.

13. Findly, Complainant argues that he filed a complaint challenging his transfer to being
required to work for George Benedict with the wrong forum, EEOC, and that the cause of the transfer
was retdiation for environmenta protected activity. In citing Atkins v. Schmultz Mfg., Inc., 435 F.2d
527 (4" Cir. 1970) (en banc), cert. denied, 402 U.S. 932 (1971), Complainant sets forth the Court’s
reasoning:

Thisis not a case where time lgpse between the end of one suit
and the commencement of another might cause the defendant to
think thet the litigation has cometo an end. From theinitid filing
of the complaint in the Digtrict Court in Kentucky, these parties
have been continua adversaries before one federa tribuna or
another in pressing their respective clams. More importantly,
Atkins asserted hisclam in a court of competent jurisdiction
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within the period prescribed by Virginiaand both parties prepared
for litigation on the merits.

4357 F.2d at 530.

Complainant states further that Mr. Day and Respondents have been * continuad adversaries before one
federd tribuna or another in pressing their respective clams,” thus making Day’ s claim andogous to
Atkins.

14. While| have Mr. Day’s “whistleblower” complaint, dated July 21, 1999, before me, | do
not know what his EEOC complaint was about other than what is argued in Complainant’s brief. Mr.
Day’ s whistleblower complaint sates in pertinent part:

1. Complainant Millard Day was an ethical Department of Energy
(DOE) Oak Ridge Operations (ORO) federa employee who
raised concerns about the cost and scheduling of environmental
cleanup operations and “sick building syndrome’ in Government
buildingsin Oak Ridge.

2. These concerns are dl protected under the Safe Drinking Water
Act (SDWA) and aso under the Clean Air Act (CAA), Federd
Water Pollution Control Act (FWPCA), Comprehensive
Environmenta Response and Liability Act (CERCLA), Resource
Conversation (sc) and Recovery Act (RCRA), Solid Waste Disposa
Act (SWCA) AND Toxic Substance Control Act (TSCA).

4. The Respondents retaiated against Mr. Day for raising protected
concerns about cost and scheduling of environmenta cleanup operations,
with Respondents' actions risking great waste of funds at the Oak Ridge
Superfund cleanup sites, which are among the most hazardous places

on Earth.

5. Respondents mailed Mr. Day written notice of hisfiring by certified
mail on Friday, January 22, 1999, informing him that he wasto be

fired from his pogtion in the Department of Energy, rgecting Mr. Day’s
reponse to the Respondents plan to fire him from his DOE ORO

pogition.
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7. Downgtream communities such as Kingston, Tennessee draw their
drinking water from waters actudly or potentidly polluted by the
Department of Energy’s Oak Ridge Operations, including the world's
largest mercury pollution event, involving 4.2 million pounds, only

declassified by DOE at the Appaachian Observer’ s request of
May 17, 1983.

8. The qudlity, cost, speed, and thoroughness of the Oak Ridge
cleanup and the safety of drinking water downstream is dependent
on following proper cost and scheduling principles.

10. Mr. Day suffers from panic and anxiety attacks that are

the sequelae of workplace intimidation, harassment and idling

him, with little or no assgned duties. Respondentsfailed to
reasonably accommodate Mr. Day’ s panic and anxiety attacks.
Respondents’ their harassment increased their frequency and
severity. (sc) Mr. Day was an experienced and respected defense
contractor manager when he was recruited by DOE. Hisfiring

by DOE has been a shattering event, effectively destroying a
distinguished career in service to his country. Dr. Day took a pay
cut to go towork asa GS-13 for DOE.

11. Mr. Day respectfully and earnestly expressed his concerns about
cost and scheduling matters to Respondents. These cost and scheduling
matters involve potentid waste of hundreds of millions or billions of
dollars by Respondents on environmenta cleanup. The potentid waste
on cleanup expenditures ranges from cost overruns to double billing.
Respondents showed great diffidence at implementing Congressiond
requirements on cost and scheduling controls. In fact, on at least one
occasion, in Mr. Day’ s presence, the Respondent George Benediict,

who was a dl relevant times the Assstant Manager for Construction

and Engineering (AMCE), gave orders to destroy documents and to leave
no permanent records about an audit with over 100 critical findings about
Oak Ridge cost and schedule control by DOE ORO and its contractors.

13. Infact, in the presence of witnessesin late 1996, Mr. Day
overheard Respondent Dan Wilken, DOE ORO Assstant Manger
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for Adminigtration and other DOE employees, speaking with
contractor managers and employees a Jefferson Drug store in
Oak Ridge, Tennessee. Some of the DOE and contractor employees
and managers were bragging about getting around cost and scheduling
limitations. They were speaking in hogtile, defiant and brazenly
contemptuous terms of cost and scheduling controls demanded by
Congress.

14. Not knowing who the men were and surprised at their comments
in the Jefferson Drug Store that day, Mr. Day engaged in protected
activity under the environmenta whistieblower laws. Then and there,
Mr. Day approachd the men at the table and some constructive words
were exchanged. One Oak Ridge National Laboratory (ORNL)
contractor manager who was participating in the discussion of cost
and scheduling even gpologized to Mr. Day.

15. However, then and there a the Jefferson Drug Store, Respondent
Dan Wilken introduced himself and asked Mr. Day he was and who he;
(sc) Mr. Day identified himsdf and Respondent Benedict as his boss.

19. Mr. Day was subjected to an extremely hostile working environment
by Respondents, including assignment of a new supervisor, posting and
leaving of hostile cartoons in public places and Mr. Day’ s private office,
leading to panic and anxiety atacks, falure to pay overtime, falureto
reasonably accommodate his wife's surgery by demanding he be at
work, and other standard Oak Ridge management “SOOTC treatment.”*

21. On or about December 15, 1998, Mr. Day went to have a meseting
with Acting DOE ORO Manager Steven Richardson, affording him the
supposed opportunity to supposedly rebut his Notice of Proposed
Remova. Mr. Day welcomed the opportunity to meet with DOE ORO
management to discuss the proposal. Instead, he was escorted out of
the Oak Ridge Federd Building by DOE Security Manager James H.
Ware, with Oak Ridge Police standing by as backup. The meeting was

* The Complaint explained “SOOTC trestment” as “ senseless, obnoxious, offensive,
thoughtless and cruel.” See Complaint &t p. 4, footnote 2.
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findly held on December 22, 1998. Mr. Day again requested a transfer
to a non-hogtile working environment.

22. Thefiring letter sent by certified mail on Friday, January 22, 1999
gave Mr. Day natice of hisfiring, which was not effective until its receipt.

15. While reference was made to an EEOC complaint filed by Mr. Day during his testimony
(see Tr. 68, 69, 80, 82, 83-91) it is unclear what the subject matter of this complaint entailed other than
it was filed prior to December 1998 (TR 82) and that it documented Mr. Day’ s hostile work
environment. (TR 84) Mr. Day was testifying from memory and | do not have the EEOC complaint, |
do not know whether | have subject matter jurisdiction of the alegations made in said complaint and |
have no ideaif there is connection between the dlegations raised therein and the complaint before me.
Therefore, on the issue of whether the complaint dated July 21, 1999, ought to be merged with an
EEOC complaint filed before December 1998, | have no dternative but to find againgt the
Complainant.

CONCLUSION

Having consdered al of the evidence, having read the parties briefs and being otherwise fully
informed, | recommend that Complainant’s Complaint, filed on or about July 21, 1999, be dismissed
for lack of jurisdiction.

MICHAEL P. LESNIAK
Adminigrative Law Judge

NOTICE: This Recommended Decison and Order will automaticaly become the find order of the
Secretary unless, pursuant to 29 C.F.R. 8 24.8, a petition for review istimely filed with the
Adminigtrative Review Board, United States Department of Labor, Room S-4309, Frances Perkins
Building, 200 Condtitution Avenue, NW, Washington, DC 20210. Such a petition for review must be
received by the Administrative Review Board within ten business days of the date of this
Recommended Decision and Order, and shall be served on dl parties and on the Chief Adminidrative
Law Judge. See 29 C.F.R. 88 24.7(d) and 24.8



