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LAW AND ARGUMENT

I . THE CHI LD ONLI NE PROTECTI ON ACT, 47 U.S.C. p 231, IS A
VALI D,

NARROWLY TAI LORD RESPONSE TO A MOST SERI QUS PROBLEM

AND SHOULD BE SO CONSTRUED AND UPHELD

These amci curiae, Menbers of Congress who sponsored the Act

bei ng

chal l enged, maintain that the Child Online Protection Act of 1998
(" COPA")

is aconstitutionally valid federal adoption of the traditional
protections

for mnors that have existed for over thirty years in state
Harnful To

Mnors (HTM laws. This law, 47 U S. C. p 231, wll protect the
gr eat

majority of mnor children in Anerica fromthe instant and
unrestricted

access to the free pornographic "teaser" pictures now openly
avai |l abl e at

commercial porn sites on the Wrld Wde Wb. 1In light of the

pr esent

situation existing since the Communi cati ons Decency Act's

i ndecency

provi sions were invalidated in 1997, Congress found that this | aw
woul d be

an effective federal proscription to deal with this tragic
feature of the

Web, stating that "the Commttee concludes that HR 3783 is
currently the

nost effective, yet least restrictive approach that should be

t aken gi ven

the current state of technology.” REPORT to acconpany H R 3783,
House
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Comm ttee on Commerce, 105th Cong. 2d Sess. (Rep. No. 105-775),
COW TTEE

REPORT at 16. There are presently an increasing nunber of

t housands of

sites that openly allow children, as well as adult porn
custoners, to see

hard-core and soft-core porn pictures by sinply clicking on any
link to a

por nogr aphy conpany's web page, even when searching for innocent
mat eri al

such as "teen", "boy", "girl", "toy", "pet", etc. COW TTEE
REPORT at 10,

citing Testinony of National Law Center for Children and Famlies
(copy in

Appendi x C hereto). The |aw was designed to require such
commercial porn

sellers to take a credit card or adult PIN or access nunber in
order to

protect a visiting child or teenager from seeing the graphic sex
pi ctures on

the front pages of the commercial porn WA Ssites.

As chronicled in the House Comrerce Commttee's Report, COPA is
careful ly

l[imted in scope to deal only with this problemas it exists on
t he Wb and

only for comercial sellers of pornography that is "obscene as to
m nors" or

"harnful to mnors" as that test is knowmn. The technical
capability of

commer ci al pornographers on WAWVsites to use credit cards and

Pl N codes was

recogni zed by the Suprenme Court in |last year's decision in Reno
v. ACLU, 117

S. C. 2329, 2349 (1997). The Act relied on the Court's
pronouncenent to

deal with this narrow part of the problem of online pornography.
Thi s Act

applies only to the Wrld Wde Wb and excl udes ot her |nternet,
Usenet,

emai |, BBS, chat, and online services. The Act applies only to
commer ci al

sell ers of harnful pornography and excludes all non-comerci al,
non-profit,

educational, governnental, and private comruni cations. Finally,
this Act

enpl oys the existing and constitutionally valid definition of
"harnful to
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mnors" to limt its reach to pornography that is not protected
speech for

juveniles to receive and unprotected when provided or displayed
to juveniles

by adults. Therefore, COPA is an intentionally narrow focus on a
"| east

restrictive neans" to control the unrestricted display to mnors
of

bl atantly harnful pornographic images on the front pages of porn
Web sites.

COPAis limted solely to regulating the manner of displaying for
sal e the

adul t pornography that is harnful to mnors wthout taking a
credit card or

adult PIN or code to exclude mnors. The Act would not prevent
adul t

custoners from purchasi ng or browsing "adult" pornography on the
commer ci al

Wb sites. It would only require the comrercial sites that are
regularly in

t he busi nesses of trying to make noney fromthe sale of naterial
that is

Harnful To Mnors to require visitors wishing to sanple the

por nogr aphy to

use a credit card, PIN, etc. The site is also protected by the
defense in

Section 231 (c) if it attenpts to restrict access "by any ot her
reasonabl e

measures that are feasible under avail abl e technol ogy" before

al | owi ng

custoners to browse the pornography that is for sale at the site.
This is

no different than the universally valid HTM di spl ay provisions
exi sting

under the laws of the States which require vendors of "adult"
por nography to

keep such legally "harnful to mnors" materials away fromthe
reach or

viewing of mnors in commercial and public places. Over the past
f our

decades in every state, magazine retailers, video outlets,

t heaters, and

even "adult" bookstores, have conplied with existing state HTM

| aws, yet

continued to sell such materials to adults while restricting
access and

di splay frommnors
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The standard in COPA separately incorporates both the adult
"MIller" test

for what is "obscene," as well as the traditional definition of
"harnful to

m nors", thus making the Act applicable both to hard-core

por nogr aphy t hat

i's obscene and soft-core pornography that is "Harnful To M nors"
even if not

obscene for adults. The HTMdefinition was first approved thirty
years ago

by the Suprenme Court in the | andmark case of G nsberg v. New
York, 390 U.S.

629 (1968), and is known as the "M Il erized-G nsberg Test." The
obscenity

test derives fromMIller v. California, 413 U S 15, at 24-25
(1973), as

explained in Smith v. United States, 431 U S. 291, at 300-02, 309
(1977), to

clarify that the "average person, applying contenporary conmunity
st andar ds"

woul d "judge" patent offensiveness in prong two, and in Pope V.
I11inois,

481 U. S. 497, at 500-01 (1987), to hold that "a reasonabl e
person” woul d

"judge" serious value in prong three.

The Act's standard for what nust be restricted from m nor
children is,

therefore, a constitutionally valid test for "harnful to m nors"
as approved

by the Supreme Court in G nsberg in 1968 and universally foll owed
and uphel d

by state and federal courts ever since.

Though HTM | aws have heretofore been State statutes and city
ordi nances, the

"harnful to mnors" standard is famliar to the federal courts,
whi ch have

routinely upheld such laws. See, for exanple: Crawford v.
Lungren, 96 F.3d

380 (9th Cr. 1996), cert. denied, 117 S. C. 1249 (1997),
uphol di ng

California's HTM statute regulating "adult" sidewal k vendi ng
machi nes;

Aneri can Booksellers v. Wbb, 919 F.2d 1493 (11th Cr. 1990),
uphol di ng

CGeorgia HTIM statute; Anerican Booksellers Ass'n v. Com of
Virginia, 882

F.2d 125 (4th Gr. 1989), on remand fromthe Suprenme Court, 488
U S. 905
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(1988), upholding Virginia's HTM di splay | aw as construed by the
Supr enme

Court of Virginia in Commonwealth v. Anmerican Booksellers Ass'n,
372 S.E. 2d

618 (Va. 1988), which interpreted the law and materials on
certified

gquestions fromthe U S. Suprenme Court, 484 U. S. 383 (1988); Upper
M dwest

Booksellers v. City of Mnneapolis, 780 F.2d 1389 (8th GCr

1985), uphol di ng

city HTM ordi nance; MS. News Co. v. Casado, 721 F.2d 1281 (10th

Cr. 1983),
uphol ding city HTM ordi nance. See COW TTEE REPORT at 13.
A THE STANDARD OF HARMFUL OR OBSCENE TO M NORS | S

H STORI CALLY AND JUDI Cl ALLY LI M TED TO PORNOGRAPHI C
DEPI CTI ONS AND DESCRI PTI ONS OF SEXUALLY EXPLICI T MATTER

The statutory definition for what is Harnful To M nors adopted in
COPA

i ncludes that which is "obscene" even as to adults, as well as
that which is

"obscene as to mnors" under the variable obscenity test for what
IS

unprotected as to mnors. 47 U S.C. p 231 (e)(6). Mny of the
argunent s of

the ACLU Plaintiffs and their supporting amci curiae in the
Brief of The

Associ ation of American Publishers, et al., would apply equally
to their

objections to the definitions and understandi ng of the el enents
of the

MIler-Smth-Pope test for obscenity, as they do to those terns
and

understanding of the MIlerized-G nsherg test for what is Harnfu
To M nors.

Neverthel ess, the Plaintiffs and others nust conply with COPA's
techni ca

and good faith restriction requirenents for actual or sinulated
har d- core

por nography that neets the obscenity tests under federal statutes
and the

vari ous obscenity statutes and ordi nances in al nost every state.
The

obscenity provisions were specifically excluded fromthe scope of
this

Court's Tenporary Restraining Order on Novenber 19, 1998.

Though there are scarce few actual cases enforcing state harnfu
to mnors
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| aws, due to the commonly found conpliance with such sale and

di splay | aws

by retail businesses across the nation, the obscenity prosecution
cases and

cases chall enging harnful to mnors | aws provi de gui dance and
authoritative

construction precedent for understanding the scope of HTM I aws.
It is worth

noting that issues of some "nen's" magazi nes have been found
"obscene" as a

matter of |law, even for adults, by federal and state courts:

Pent house v.

McAuliffe, 610 F.2d 1353 (5th Cr. 1980) (Penthouse, Qui);

Pent house v.

Webb, 594 F. Supp. 1186 (N.D. Ga. 1984) (Penthouse); Gty of

Ur bana v.

Downi ng, 539 N E. 2d 140, 149-50 (GOnhio, 1989) (Velvet, Nugget,
Qui, Big

Boobs); State v. Flynt, 264 S E 2d 669, 679 (Ga. App. 1980),
cert. deni ed,

449 U. S. 888 (1980) (Hustler); Cty of Belleville v. Mrgan, 376
N. E. 2d 704

(rrlr. App. 1978) (Gallery, CGenesis, Playgirl, et al.); Cty of

Cl evel and v.

Hust | er Magazine, Inc., No. 76-959230, Rec. vol. 330, pp. 545-55
(Ohio

Common Pl eas, 1976) (enjoining Sept. 1976 Hustler). Such "nmen's
sophi sticate" nagazines are recogni zed, and universally treated
in the

magazi ne and print nmedium as obviously "harnful to mnors."
Consequent |y,

this type of pornography is not displayed to mnors in print form
and is

al so the type of pornography that should be restricted from open
commer ci al

distribution or display to mnors on the Web under COPA. This is
no nore or

|l ess than State |aws now require of retail stores, news stands,
and mai

order houses under present State |law. No one can reasonably
claimthat

t hese |l ong-existing Harnful To Mnors display |laws are

m sunder st ood or

unreasonable in the print mediumand filmindustry. This system
wor ks in

all other nedia and commercial settings in this Country and the
Child Online
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Protection Act would and should be no different for porn sellers
on the Web.

A maj or advantage in adopting the established test for Harnful To
M nors, at

| east for those who wish to conply with the | aw and for the
courts in

reviewing or applying the law, is that its paraneters have been
interpreted

and construed to narrow its reach to materials that are
intentionally

por nographi ¢ and i nappropriate for mnor children of the intended
and

probabl e age groups to which it is exhibited. As stated in the
COW TTEE

REPORT at 28:

The Commttee al so notes that the "harnful to m nors" standard
has been

tested and refined for thirty years to limt its reach to
materials that are

clearly pornographic and i nappropriate for mnor children of the
age groups

to which it is directed. Cases such as Erznoznik v. Gty of
Jacksonvi l | e,

422 U. S. 205 (1975), and Board of Education v. Pico, 457 U S. 853
(1982),

prevent the traditional "harnful to m nors" test from being
extended to

entertainment, library, or news materials that nerely contain
nudity or

sexual information, regardl ess of how controversial they may be
for their

political or sexual viewpoints. [ Enphasi s added. ]

As taught by such decisions as Erznozni k and Pico, viewoint

di scrim nation

and suppression of ideas are not permtted under the Harnful To
M nors test

and mnors are entitled to sexual information that has serious
val ue for

them even if "soneone" mght find themoffensive or prurient.
These cases

are not only binding on all courts wth respect to the scope and
applicability of state and federal Harnful to Mnors |aw, but

t hey shoul d

give confort and gui dance to nmenbers of the public in rejecting
unf ounded,

hypot heti cal scare tactics of those who would have t hem bel i eve
t hat such
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protected speech may be in jeopardy. |In Erznoznik, 422 U S. at
213, the

Court explains why that ordi nance was overbroad in forbidding

di splay of all

nudity, "irrespective of context or pervasiveness" including
babi es, war

victinms, and indigenous cultures, remnding that "all nudity
cannot be

deened obscene even as to mnors" and referring back to G nsberg
and M1 ler

and (because "such expression nust be, in sonme significant way,
erotic") to

Cohen v. California, 403 U S 15, 20 (1971). Such statenents
wer e repeated

in later cases such as Carey v. Population Services Int'l, 431
U S 678, 701

(1977) ("[Where obscenity is not involved, we have consistently
hel d t hat

the fact that protected speech may be offensive to sone does not
justify its

suppression.”) and FCC v. Pacifica Foundation, 438 U. S. at 745
(1978) ("that

society may find speech offensive is not a sufficient reason for
suppr essi ng

it"). The Court in Erznoznik, 422 U S. at 213, clarified that

t he | aw was

over broad because it was "not directed against sexually explicit
nudity, nor

is it otherwwse limted....Speech that is neither obscene as to
yout hs nor

subject to sone other legitinmate proscription cannot be
suppressed solely to

protect the young fromideas or inmages that a | egislative body

t hi nks

unsui table for them?" The simlarity between these
pronouncenents of | aw

and |ike statenents by the Court in Reno v. ACLU, 117 S.Ct., at
2346, formed

an admtted basis for COPA and counsel it's constitutionally
valid reach

These decisions were recognized in the Conmttee Report, at 28,
on the House

side and by the original sponsor of the bill to enact COPA when
it was first

introduced in the Senate. See the extensive discussion by
Senat or Coats

that COPA is knowingly and intentionally limted by Suprene Court
gui di ng
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precedents in such cases and for that type of sexually explicit
por nogr aphy

that is clearly obscene as to mnors and not otherw se nerely

of fensively

controversial. Cong. Rec.- Senate, S.12146-54 (Daily ed., Nov.
8, 1997).

It cannot be found by this Court that Congress intended the exact
opposite

or intended to contradict such pronouncenents when it
specifically

recogni zed and relied on them Such decisions do not aid the
ACLU

chal l engers in asking this Court to strike COPA fromthe Code,
but rat her

mandate the authoritative construction of the new federal law in

such a
constitutional nmanner.
B. TH S FEDERAL COURT SHOULD CONSTRUE AND UPHOLD COPA

W TH N REQUI RED CONSTI TUTI ONAL PARAMETERS.

Though federal courts cannot authoritatively construe a state
statute and

nmust declare themwholly or partially valid, invalid, or
severable, as in

Brockett v. Spokane Arcades, Inc., 472 U S. 491, 503-05 (1985),
the rule is

appositive for federal statutes, which federal courts are bound
to interpret

in a constitutional fashion so as to protect legitimate rights,
if the | aw

i's reasonably susceptible to such valid construction. As the
rul e was

stated in New York v. Ferber, 458 U. S. 747, 769, n. 24 (1982):
Wen a federal court is dealing wwth a federal statute chall enged
as

overbroad, it should, of course, construe the statute to avoid
constitutional problens, if the statute is subject to such a
limting

construction.

Just as it was recogni zed in Ferber, supra, that First Amendnent
chal | enges

may be heard to a law that is facially overbroad as to all by one
to whom

the statute could have been validly applied, the opposite is al so
true-t hat

the courts should not strike a statute on its face as to those to
whom i t
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has a legitimte reach when the court can protect the rights of
t hose before

it by limting its reach as applied to those to whomit should
not be

applied by narrowy construing the |law to exclude or guide those
pr ot ect ed

speakers. The Court in Ferber, at 766-74, discussed the

"subst anti al

over breadth" doctrine and reiterated that facial invalidity is a
drastic and

narrow exception that nmust be "carefully tied to the

ci rcunstances in which

facial invalidation of a statute is truly warranted" and is
"strong

medi ci ne" enployed "only as a last resort.” This Court

recogni zed this

burden in the prelimnary statenments fromthe Bench before

i ssui ng the

Tenporary Restrai ning Order on Novenber 19, 1998, and these am ci
respectfully ask that the difficult process of carrying out that
duty now

comence by requiring the parties to offer proof of the real and
substanti al

overbreadth clainmed for this Act and then avoid such i nproper
over breadt h by

narrow y construing the Act so as to prevent and forbid any such
unconstitutional applications. As further stated in Ferber, at
173-74:

While the reach of the statute is directed at the hard core of
child

por nography, the Court of Appeals was understandably concerned

t hat sone

protected expression, ranging from nedi cal textbooks to
pictorials in the

Nat i onal Geographic, would fall prey to the statute. ...Yet we
seriously

doubt, and it has not been suggested, that these arguably

i nperm ssi bl e

applications of the statute anount to nore than a tiny fraction
of the

materials within the statute's reach. Nor will we assune that

t he New Yor k

courts will widen the possibly invalid reach of the statute by
gi ving an

expansi ve construction to the proscription on "lewd exhibition[s]
of the

genitals."” Under these circunstances, p 263.15 is "not
substantially
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overbroad and ... whatever overbreadth may exi st should be cured
t hr ough

case-by-case analysis of the fact situations to which its

sancti ons,

assertedly, may not be applied."

In the instant case, this statute is admttedly and explicitly
directed at

t he pornographic core of what is obscene or harnful to m nors,

not at

literary, artistic, political, or scientific treatnments of sex
and not at

materials that are not intentionally pandered to prurient
interests, even if

the treatnments could be found patently offensive for mnors. In
this case,

the Plaintiffs do suggest that the Harnful To Mnors test is
feared to be

expanded to reach much of the speech traditionally protected from
prosecution under state harnful to mnors |aws for the past three
decades,

wi t hout any factual basis or experience in that regard to
substantiate such

fears. This Court, like the Suprenme Court in Ferber, should not
assune the

federal District Courts will "wi den the possibly invalid reach of
t he

statute by giving an expansive construction” to COPA and ignore
the clearly

bi ndi ng precedents discussed herein and in the Commttee Report.
That other courts recognize the need to follow these principles
in applying

these or simlar laws is also seen in school cases such as:

Bi cknel | v.

Ver gennes Union H gh School Board of Directors, 638 F.2d 438 (2d
Cr. 1980)

(finding book inappropriate for teenage students because of its
vul gar and

i ndecent | anguage, not its ideas); Presidents Council v.
Comruni ty School

Board, 457 F.2d 289 (2d Cr. 1972), cert. denied, 409 U. S. 998
(1980)

(uphel d decision to restrict sexually explicit book from m nors
unl ess

parental consent obtained).

The application of state laws is |likew se required to be

Vi ewpoi nt neutral
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and courts nust apply the test in the specific context of that
wor k, that

audi ence of mnors, and that circunstance of exhibition. See,
for exanple,

Grosser v. Wollett, 45 Chio Msc. 15, 74 Onio Ops.2d 233, 341
N. E. 2d 356

(Chio C.P. 1974), aff'd, 74 Ohio Ops.2d 243 (Chio App. 1975),
appeal

di sm ssed for want of a substantial constitutional question, No.
75-719

(Chio, 1975), a civil nuisance action by students and their
parents seeking

to protect the mnors from having certain adult nature books
assigned to

them wherein two books with graphic sexual descriptions were
found Harnfu

to Juveniles and enjoined fromuse unless parental consent was
obtained. In

Grosser, the trial court found two books, Manchild in the

Prom sed Land and

One Flew Over the Cuckoo's Nest, to neet Chio's Harnful to
Juveni |l es test

for that audience under those circunstances. The court construed
the | aw as

a Mllerized-Gnsbherg test and applied it to the pervasively

gr aphic

descriptions of sexual conduct contained in the two works. The
court did

not find the works obscene for mnors as a whole on the basis of
t he

nmessages or ot herw se protected i deas expressed in the books, but
because of

t he pornographic nature of the continual sexual descriptions

whi ch were

notably absent fromthe filmversion of Cuckoo's Nest, for
exanpl e) and the

court quoted several such exanples at length in its opinion to
illustrate

this issue. (See the official published versions, since West
Publ i shi ng Co.

del eted those explicit passages fromits published version, as
explained in

341 N.E.2d at 359, n. 2.) This is a case the courts would not be
expect ed

to see twenty years |ater under today's standards, but it shows
the rule of

| aw as binding the process and narrowing its renedies, in that
case to a
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civil order since Chio's school defense would have applied to a
crim nal

prosecution. The conbination of judicial interpretation and

narr ow

applicability protects the bal ance of conpeting interests with
respect to

m nors and requires that any contest anong parties mnmust be
resolved in court

and not on the basis of what one or the other personally believes
to be

suitable or unsuitable for the children they thensel ves dea

Wit h.

In the Virginia Supreme Court's decision on the questions
certified by the

United States Suprenme Court, the State Court held that each of
the 16 works

all eged to be threatened by the Virginia HTM| aw were not |egally
"har nf ul

to mnors" under Virginia |aw and First Anendment principles. As
t he

Virginia Supreme Court held, Com v. Am Booksellers, supra, 372
S.E. 2d at

6221:
The 16 books in question run the ganut, as the Suprene Court
aptly put it,

fromclassic literature to pot-boiler novels. Having exam ned
themall, we

concl ude that although they vary wdely in nerit, none of them

| acks

"serious literary, artistic, political or scientific value" for a
legitimate

mnority of older, normal adol escents. It would serve no purpose
to review

t he books in detail. Because none of themneets the third prong
of the

tripartite test, we hold that none of the books is "harnful to
juvenil es”

wi thin the neaning of [Virginia] Code pp 18.2-390 and 391.

This recognition that the Harnful To M nors test nust consider

t he

appropriate value to the age group to which it is directed was a
maj or

hol di ng of the Suprene Court of Virginia in finding, on one of
the certified

guestions, that none of the considered literary and politi cal

wor ks wer e
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"harnful to m nors" under the challenged Virginia |law, even

t hough t he

federal courts had surm sed that the books were in jeopardy of
the | aw as

interpreted in an overly broad fashon. See Commonwealth v.
Aneri can

Booksel l ers Ass'n, 372 S.E. 2d 618, 622 (Va. 1988), followed on
remand, 488

U.S. 905, Anerican Booksellers Ass'n v. Commonweal th of Virginia,
882 F. 2d

125 (4th Cr. 1989). See also Anerican Booksellers v. Wbb,
supra, 919

F.2d at 1504-06.

In the Supreme Court's Erznoznik and Pico cases, and in the
Harnful To

M nors cases decided by the other federal and state courts cited
above, the

courts have already held that m nors may receive sexual materials
that are

not "harnful"™ or "obscene as to mnors"” in the |legal sense.
Sexual

information and sexually explicit materials that are not
factually and

legally Harnful To Mnors under the Ml lerized-G nsberg test may
not be

proscribed to mnors sinply because "soneone" di sapproves of the
nmessage,

vi ewpoint, or orientation of the materials. Like obscenity
general ly, the

terms "harnful to mnors" or "obscene as to mnors" are | egal
ternms of art,

subj ect to the constitutional procedures of the courts, and

prot ect ed

agai nst unconstitutionally overbroad applications or vague

i nterpretations.

As the Court said in Haming v. United States, 418 U S. 87, 118
(1974):

The definition of obscenity, however, is not a question of fact,
but one of

| aw; the word "obscene,” as used in ...[federal law], is not
merely a

generic or descriptive term but a legal termof art. ... The
| egal

definition of obscenity does not change with each indictnent; it
is aterm

sufficiently definite in legal nmeaning to give a defendant notice
of the

charge agai nst him
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So it is wth the term"harnful to mnors" as adopted into
federal | aw by

this Act and so it is that the federal courts are bound to apply
this Act in

accordance wth First Amendnent principles and thus protect even
t hose who

suffer the unfounded fear instilled by zeal ous advocacy or fear
of the

unknown. The courts cannot indul ge such hypotheti cal
possibilities, because

the law, properly applied according to case |law and the
Constitution, cannot

be so inperm ssibly applied or interpreted. The body of |aw and
t he

diligence of the courts are expected to protect and apply these
required

| egal principles, despite the |ack of know edge or confidence

t hat sone

i ndi vidual s may have in the | aw enforcenent or judicial
comunity.

Properly construed and applied, HTMI|aws apply to pornographic
adul t

materials, not serious or nmerely offensive or controversial
treatments of

sex. Serious sex education, AIDS/ STD information, disease
prevention, news

accounts of sexual offenses or |egal questions, and political or
soci al

treatnments of sexual issues cannot be obscene or Harnful To

M nors because

the courts nmust find that they have serious literary, artistic,
political,

or scientific value for mnors. The established test for Harnfu
To M nors

only affects a mnor's unrestricted access to that which | acks
serious

literary, artistic, political, or scientific value for the

i nt ended and

probabl e age group of the mnors to which it is nade avail abl e.
Therefore, works such as the presently controversial "Starr
Report™ of the

O fice of the Independent Counsel that was submtted pursuant to
federal |aw

to the House of Representatives and rel eased as a public docunent
of

political significance to the press and the Internet and Wrld
W de Wb
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woul d not be affected by COPA (or existing state HTMI| aws), since
the "Starr

Report"™ is not obscene or obscene as to mnors and thus is not
"harnful to

m nors" under this new federal |aw. That docunent and its

at t endant

docunentary and grand jury exhibits are not "directed to" or
"pandered to" a

prurient interest and do not depict or describe sexual conduct in
a

"patently offensive" way. The |anguage used in a federal grand
jury my

wel | be clinical and graphic, but not salaciously |ascivious or
pruriently

por nogr aphi ¢ when judged by the "average person" of the |law, as
could be the

case for intentionally pornographic materials sold as "nmen's" or
"adul t"

materials in commercial establishnments and porn Wb sites.
Furt her nore,

such a governnental or news or public information docunent does
have seri ous

political value, as a matter of law, inherently and for everyone,
everywhere, at every tine, both for mnors as well as adults.
This is true

inlaw, no matter how of fensive "sonme" persons may find it (and
regardl ess

of whether parents nmay choose to try to avoid exposi ng young
children to

it). The inherent political value of the "Starr Report" is its
| egal

character and it cannot be said to appeal to the prurient
interest when it

is released and then re-released or re-sold solely to provide

| egal and

political information for serious decision naking by Governnment
of ficials.

The report was not "pandered" by the House of Representatives in
rel easi ng

it to the public and it is not "pandered" by the New York Tines
or

Amazon. com when reprinted or sold for public access.

Furt hernore, because of the restrictions on the statutory

el enment, secondary

transm ssions would not, standing alone, violate the statute,
even if

commercial. COPA requires that an offender be the one who knows
t he
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character of the matter and then know ngly "makes any

comuni cation for

commerci al purposes...that includes any material that is harnfu
to mnors"

under Section 231 (a). The law then adds further limtations in
t he

definition of such maker of the harnful communi cation as being
one who is

"engaged in the business"” of trying to profit from "such" harnfu
communi cations "as a regul ar course of such person's trade or
busi ness”

under Section 231 (e)(2). COPA, therefore, only applies to
commerci al VWW

sites that can be proven by the Governnent to regularly and
know ngly sel

or attenpt to profit from pornographic materials that are obscene
or

"harnful to m nors" and does not apply to private, governnental,
news

organi zations, non-profit, or other sites that cannot be shown to
regul arly

mar ket such harnful pornography. The "Starr Report" is not
legally Harnfu

To M nors under the G nsherg-MIller test in existing state | aws
and woul d

not and could not be "harnful to m nors"” under the new federal
law. COPA is

a valid proscription against a definitive type of pornography,
but it would

not, as a matter of law, affect the rel ease nor the commercial or
public

re-distribution of the "Starr Report" or any ot her such serious
wor K.

C. COPA | S A NECESSARY AND LEAST RESTRI CTlI VE MEANS OF
PROTECTI NG M NORS FROM

ADULT PORNOGRAPHY THAT | S OBSCENE AND HARMFUL FOR THEM AND NOT
PROTECTED FOR

SALE OR DI SPLAY TO THEM

As the legislative record and the Cormerce Comm ttee Report and

Comm ttee

Hearing shoul d make clear, these amci Menbers of Congress fully
support the

constitutional validity and the | aw enforcenent effectiveness of
COPA.

Since existing obscenity laws and the | evel of federal obscenity
prosecutions are not deterring pornographic "teasers" now, this

new | aw
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woul d add a much-needed | evel of protection for children. The

| aw woul d

enpower the efforts of parents, police, and child advocates to
require the

porn industry to take responsibility for selling "adult"
materials to adults

by asking for adult-world identifications, |like credit card
nunbers or PI N

codes before show ng pornography pictures on their sales sites.
As

recogni zed in the COWM TTEE REPORT at 14, COPA's al |l owed access
restriction

met hods w Il protect "nost juveniles" even though it cannot
protect all

juveniles. This is an adoption of the finding by the Suprene
Court in Sable

Communi cations of Cal. v. FCC, 429 U.S. 115, 130 (1989), that the
credit

card/ access nunber regul ations of the FCC for dial-porn "would be
extrenely

effective, and only a few of the nost enterprising and

di sobedi ent young

peopl e woul d manage to secure access to such nessages." Sabl e at
130

(enmphasis added). In light of the Reno v. ACLU deci sion,
Congress did not

find that it could attenpt to be as "extrenely effective" as the
FCC

regul ati ons approved in Sable, but that many reasonabl e
restrictions should

be enacted and, thus, "the Conmttee believes that HR 3783 is
currently

the nost effective, yet |least restrictive, way to reduce a
mnor's access to

harnful material." COW TTEE REPORT at 6. See also the

di scussi on of

protection issues and conpliance alternatives in the COW TTEE
REPORT at

13-20. COPA's defenses are thus simlar but not identical to
prior FCC or

even CDA defenses. The COPA requirenent allows a defense if the
Wb site

tries to restrict access by mnors "by requiring use of a credit
card, etc."

by the visitor, whether or not the visitor is a mnor and whet her
or not the

visiting mnor stole a real card or PIN or not. COPA protects a
site that
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in good faith puts the burden on the visitor to use a credit
card, even if

the site is lied to or defrauded by an "enterprising and

di sobedi ent "

juvenile. Presumably, this class of juveniles with such
extraordi nary

conputer and mathematical skills and the desire to use it

di shonestly to

satisfy sone prurient interest in seeing pornography is a small
part of the

class of all mnors and even a small portion of the class of

ol der juveniles

expected to be of that |evel and character. The COPA woul d,

t heref ore,

protect all children fromopen access to the porn teaser pictures
and woul d

"reduce" even the nost sophisticated juvenile's access to such
I nappropriate

material. This would be a great benefit to confer on children
and famlies

and Congress sought to do so with COPA

This new | aw woul d protect children from conmercial pornography
that is

"harnful" to them because it is legally "obscene as to" them
not merely

hurtful or objectionable. This is a "conpelling governnental
pur pose" of

"surpassing i nportance" that the Suprene Court and the other
federal and

state courts have said | egislatures can provide for our nost
vul nerabl e

citizens. It was the |east Congress could do to accept that
protection and

extend it to Anerica's children and grandchil dren. This is no
nor e than

State display | aws do when requiring nmerchants of "adult"

magazi nes and

videos that are "harnful to mnors" to sell themon display racks
that are

out of reach or sight of mnors, while still available for

pur chase by

adults. Such an adult sales nethod is what this Act intends to
and woul d

extend to the commercial Wb, as it fairly shoul d.

D. THE SCOPE OF COPA'S HARMFUL TO M NORS TEST | S
CONSTI TUTI ONALLY VALI D AND

CAPABLE COF FAI R APPLI CATI ON.
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COPA adopt ed a non-geographic, adult age comunity standard for

j udgi ng the

prurience and of fensi veness prongs of the Harnful To M nors test.
As stated

in the COM TTEE REPORT at 28:

The Comm ttee recogni zes that the applicability of comunity
standards in

the context of the Web is controversial, but understands it as an
"adul t"

standard, rather than a "geographic" standard, and one that is
reasonabl y

constant anong adults in America wth respect to what is suitable
for

m nors.

This is a reflection of the power of legislatures to do so, as
recogni zed by

the Court in uphol ding non-specific "community standard"
instructions in

state and federal courts. See Jenkins v. Ceorgia, 418 U S. 87,
157 (1974),

Haming v. United States, 418 U S. 87, 101-07 (1974), even though
trials

could occur in various federal districts, as they could under
various state

laws. It was in Jenkins, at 157, that the Court held that courts
and juries

need not attenpt to use hypothetical statew de standards any nore
t han any

ot her hypot heti cal geographic standard:

We al so agree with the Suprenme Court of CGeorgia' s inplicit
approval of the

trial court's instructions directing jurors to apply "conmunity
st andar ds"

w t hout specifying what "comunity."” ... A state may choose to
define an

obscenity offense in ternms of "contenporary community standards”
as defined

in Mller without further specification, as was done here, or it
may choose

to define the standards in nore precise geographic ternms, as was
done by

California in Mller.

In this case, Congress chose the non-geographic "adult" standard
to

accommodate the nature of the Wrld Wde Wb as accessed within
the United
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States. Though Plaintiffs may not understand the | egal tests for
obscenity

or Harnful To Mnors, they are protected by the understandi ng of
t hese | ega

ternms of art in the courts.

Gui dance is also provided by the Court's treatnent of the film
" Car nal

Know edge, " found not capabl e of bei ng obscene in Jenkins, 418
U S at 161:

"While the subject matter of the picture is, in a broader sense,
sex, and

there are scenes in which sexual conduct ... is to be understood
to be

taki ng place, the canera does not focus on the bodies of the
actors at such

tinmes. There is no exhibition whatever of the actors genitals,

| ewd or

ot herw se, during these scenes. There are occasional scenes of
nudi ty, but

nudity alone is not enough to make material |egally obscene under
the Ml ler

standards."” Even today, such fornms of sexual treatnent in

mai nstream fil s

(like today's "R" filnms), featuring brief nudity and suggested
sex, would

not be "obscene" for adults under the second prong of the MIller
test if

they do not depict patently offensive depictions of ultinate
sexual acts,

normal or perverted, actual or simulated, or | ewd exhibitions of
t he

genitals. However, such explicitly sinulated sexual conduct is
uni versally

treated as for "adults" and is handl ed and displayed in all other
streans of

comerce as "harnful to mnors."” Such depictions are |ess
sexual 'y explicit

than today's versions of "nen's" magazi nes, sonme of which, even
where the

penetration was not clearly visible, have been found |legally
obscene as a

matter of |aw after independent appellate review See, for
exanpl e:

Pent house v. MAuliffe, 610 F.2d 1353, 1370-73 (5th Gr. 1980)
(finding

i ssues of "Penthouse" and "Qui " magazi nes obscene, but not

"Pl ayboy" -taken
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as a whol e- because it had sonme serious value); Gty of Urbana v.
Downi ng,

539 N E. 2d 140, 149-50 (Oh. 1989) (declaratory judgnent and
appel l ate revi ew

by Court of Appeals and Onhio Suprene Court finding five "male
sophi sticate"

magazi nes obscene- "Juggs," "Nugget," "Velvet," "Qui," and "Big
Boobs") ;

State v. Flynt, 264 S.E. 2d 669, 679 (Ga. App. 1980), cert.

deni ed, 449 U. S

888 (1980) (jury conviction affirnmed after appellate review
finding

"Hustler" obscene); Cty of Belleville v. Mdxrgan, 376 N E 2d 704
(rel. App.

1978) (trial and appellate courts found several news stand

por nogr aphy

magazi nes obscene, including "Gallery," "Cenesis," "Playgirl,k"

" Dapper, "

"Loving Couples," etc., but conviction based on "Pl ayboy"
reversed on

appeal ). See al so, Penthouse v. Wbb, 594 F. Supp. 1186 (N.D. Ga.

1984)
(decl aring a "Penthouse" issue within the scope of Georgia's
obscenity

statute and the "MIler Test").

The Suprenme Court in the | andmark case of G nsberg v. New
York, 390 U. S. at
631- 33, 634, 639 (1968), affirmed a conviction for the sale of
"tgirlie
magazi nes" to a 16 year old boy. The Court also referred to the
materi al s
as "sex material" and upheld the trial court's finding that the
magazi nes
were "harnful to mnors"” and unlawful to dissem nate to
juveniles. The
Court enphasized in Erznoznik v. Cty of Jacksonville, 422 U. S.
205, 213-14
(1975), that "all nudity cannot be deened obscene even as to
m nors" (such
as a baby's buttocks, nude body of war victim indigenous
cul tural nudity,
or "fleeting and innocent glinpses of nudity") and found invalid
an
ordi nance banning all nudity fromdrive-ins. The result could
have been
different, however, had the city passed or construed its
ordi nance to adopt
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a "harnful to mnors" standard, noting, at 213, that it was "not
directed
agai nst sexually explicit nudity," and, at 216, n. 15, not
l[imted to
"novies that are obscene as to mnors.™
It is submtted that appell ate decisions on what has or may be
found to be
"harnful to mnors" are rare precisely because few prosecutions
are brought
due to general conpliance with existing state display and sal es
regul ati ons.
However, authoritative and precedential gui dance emanates from
t he cases
where harnful to mnors | aws have been upheld, facially or as
applied, by
many state and federal courts since G nsberg was decided in 1968.
COW TTEE
REPORT at 13. As a result, American businesses and public
speakers have for
three decades conplied with themin stores, theaters, and ot her
public
pl aces and commerci al establishnents, including "adult
busi nesses" and, at
least in California after Crawford v. Lungren, 96 F.3d 380 (9th
Cr. 1996),
cert. denied, 117 S. C. 1249 (1997), with supervised or coin-
oper at ed
newsracks on public thoroughfares. These |aws as they have
exi sted from
coast to coast have coexisted with newspapers, nmagazines, fil ns,
books, and
conmput er communi cations, with the obvious avoi dance of public
di spl ays of
the sexually explicit materials on the covers, advertisenents,
bi I | boar ds,
vi deo cases, and even many Wb pages. A groundl ess and
judicially avoi dabl e
fear of the over-expansion of a federal harnful to mnors lawis
an
i nperm ssi ble basis to assune or allow unconstitutional
applications of such
an historically constitutional standard and reasonably non-
bur densone
restrictions on adult access to adult materials that are harnfu
and obscene
as to mnor children.

Most reported decisions are federal reviews of state
harnful to m nors



“APPENDIX A”

di splay or sales |laws and do not involve factual findings as to
t he har nf ul

to mnors nature vel non of any particular materials. Several
deci si ons,

however, have involved findings as to submtted trial exhibits as
to what

could be within the reach of the | aws and general |anguage is
used to

provi de sone gui dance as to the scope of such |laws. See:

Aneri can

Booksel l ers v. Webb, 919 F.2d 1493, 1503-05 (11th Cr. 1990)
(uphol di ng

CGeorgia's harnful to mnors display |law and "M |l erized-G nsberg
Test" and

finding that a defendant's exhibit would be subject to the | aw,
stating in

footnote 22: "This is not to say that the statute covers only
mat eri al

al ready subject to Georgia' s general obscenity statute.... For
exanpl e,

Def endant's Exhibit 1, Human Di gest (June 1984), found in a
conveni ence

store with no restrictions on in-store access by mnors, would be
" har nf ul

to mnors' and thus subject to section 16-12-103's bans on sal es
to mnors

and display. The cover refers to several articles wthin that
are witten

fromthe juvenile perspective: "'VWay My Mom Loves Oral Sex!'";
"I Made

X-Rated Videos for Dad!'"; "'Sex Slave Sis!'"; and "'My Anal

Aunt!'" . ");

Upper M dwest Booksellers v. Gty of Mnneapolis, 602 F. Supp.
1361, 1369

(D. Mnn. 1985) (upholding harnful to m nors display |aw and
decl aring that

it was lawfully applicable to "sexually explicit material s" that
are

"harnful to mnors" and stating: "A child who walks into a store
whi ch

openly displays material with sexually explicit covers nay be
harmed si nply

by view ng those covers."), aff'd, 780 F.2d 1389, 1395 (8th Cr
1985)

(uphol di ng display provision as valid tine, place, and manner
protection for

mnors while allowng adults to obtain "adult" materials, even

t hough adul t



“APPENDIX A”

must conply with "incidental effect of the perm ssible
regul ati on" by
purchase, request of a copy froma clerk, or perusal in "adults
only
bookstores or in segregated sections of ordinary retai
establishments").
One of the nost inportant cases in the history of harnful to
m nors | aws
since G nsherg is Coomonweal th of Virginia v. Anerican
Booksel l ers Ass'n,
372 S.E.2d 618, 622-24 (Va. 1988), which clarified and limted
t he scope of
such laws at the request of the U S. Supreme Court. Follow ng a
decl aration
that the state's display law was invalid in Amrerican Booksellers
Ass'n v.
Strobel, 617 F. Supp. 699 (E.D. Va. 1985), aff'd, sub nom
Aneri can
Booksellers v. Com of Va., 792 F.2d 1261 (4th G r. 1986),
amended opi ni on,
802 F.2d 691 (4th G r. 1986), jurisdiction was noted on the
appeal and two
certified questions were proffered by the Suprene Court of the
Uni ted
States, Virginia v. Anerican Booksellers Ass'n, 484 U S. 383
(1988), to the
Suprenme Court of Virginia:
1. Does the phrase "harnful to juveniles" as used in
Virgi nia Code pp
18.2-390 and 18. 2-391 (1982 and Supp. 1987), properly construed,
enconpass
any of the books introduced as plaintiff's exhibits below, and
what general
standard shoul d be used to determ ne the statute's reach in |ight
of
juveniles' differing ages and |l evels of maturity?

2. VWhat neaning is to be given to the provision of
Virginia Code p
18.2-391(a) (Supp. 1987) making it unlawful "to know ngly display
for
commerci al purpose in a manner whereby juveniles nmay exam ne or
per use"
certain materials? Specifically, is the provision conplied with
by a
plaintiff bookseller who has a policy of not permtting juveniles
to exam ne
and peruse materials covered by the statute and who prohibits
such conduct
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when observed, but otherw se takes no action regarding the

di spl ay of

restricted materials? |If not, would the statute be conplied with
if the

store's policy were announced or otherwi se manifested to the
public?

As concluded by the Virginia Suprene Court, 372 S.E 2d at 625:
"The first

certified question is answered in the negative. The second
certified

question is answered in the affirmative."

The Virginia Suprenme Court interpreted Virginia s "harnful to

j uvenil es”

display lawin light of MIler, G nsberg, Pope, etc., as
applicable only to

"explicit sexual content,"™ "pornographic," or "borderline
obscenity" and

found that sixteen exhibits would not be "harnful to juveniles”
because t hey

contained serious literary, artistic, political, or scientific
value "for a

legitimate mnority of ol der, normal adol escents,” including
"Where Do

Babi es Cone Fronf?," "U ysses," "The New Qur Bodies, Qurselves,"
"Wt ches of

Eastwi ck," etc.). As so construed, Virginia' s |law was then
uphel d on

remand, sub nom Anerican Booksellers Ass'n v. Com of Va., 882
F.2d 125 (4th

Cr. 1989).

It is clear, these amci submt, that the concerns of the U S.
Suprene Court

were in whether the reach of such harnful to mnors |aws as
uphel d in

G nsberg were still limted to pornographic "adult" material s,
rat her than

to serious or redeemng, if frank, sexual information or

treat nents; whether

the "vari abl e obscenity standard" was variable, not only for
mnors as a

class, but variable as to age groups of mnors within that class;
and

whet her possible restrictions on marketing or display of such
“harnful "

por nography that is "obscene as to mnors" are reasonably rel ated
to

saf eguardi ng children from exposure to such unprotected materials
as to them
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by various nethods avail abl e to businesses in nodern conmerce.
Just as the

hi ghest federal Court asked the highest state Court for its
authoritative

interpretation and construction of the |aw under consideration,
your

Congressional amci simlarly request that this federal District
Court, with

a correspondi ng power and duty to interpret and construe this
federal | aw,

fairly and authoritatively read the Child Online Protection Act
so as to

protect the legitimate rights of those to whomit is applied and
to uphold

it as to all others to whomit is facially applicable and who are
not

chal I enging the act or who may face the Act only on a fact
specific

case-by-case basis in the future. |In any event, the guidance of
t he

hi storical precedent and the |imtations recognized in the

Congr essi onal

Record, the Commttee Hearing, and in the House Committee's
Report, should

be adopted by this Court and thus avoid any real or substanti al
over breadth

or vagueness clained by the Plaintiffs or their amci in this
matter. This

Court thus protects the rights of those before it and all those
who are not

before it, since both groups will benefit fromthe limting focus
and

clarifying gloss put on the law by an authoritative declaratory
j udgnment by

this District Court.

1. THE CHI LD ONLI NE PROTECTI ON ACT IS CONSTI TUTI ONAL AS
SPEAKERS COVERED BY

| TS REGULATI ONS CAN READI LY COVPLY W TH THE ACT' S REQUI REMENTS
CONTRARY TO

PLAI NTI FFS'" ALLEGATI ONS

Amici bring to the attention of this Court information
whi ch they believe
may not be provided by the parties or, if provided, wll not be
sufficiently
devel oped so as to assist the Court in making a searching inquiry
of the
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soundness of Plaintiffs' allegations. This information pertains
to the
guestion of whether Plaintiffs can conply, as a practical matter,
with the
Act while balancing the right of the Governnment to protect
children and the
right of adults to have access to material which is
constitutionally
protected as to them Statenent of Senator Dan Coats, Hearing
before the
Subconm ttee on Tel ecommuni cation, Trade, and Consumer Protection
of the
House Comm ttee on Commerce, Serial Nunber 105-119 (Sept. 11
1998) (HOUSE
HEARI NG at 3-4).

As Ami ci have denonstrated above, the Child Online
Protection Act is
designed to apply to a limted category of speech, pertain only
to that
portion of the Internet known as the Wrld Wde Wb, and pl ace a
| east
restrictive burden on those involved in pornographic conmerci al
speech
activities. As made plain by the Act's sponsors, the statute is
directed at
mat eri al which when taken as a whol e appeals to the prurient
i nterest, which
descri bes sexual conduct in a patently offensive manner, and
whi ch, as a
whol e, | acks serious value for mnors. Coats Statenent, HOUSE
HEARI NG at 3.
In a word, it is directed at pornography. Thus, at the outset,
Am ci urge
this Court to exam ne what the industry, whose behavior is the
focus of this
Act, has said about restricting access.
As the industry's trade association, it is the position of the
Free Speech
Coalition that the mechanismrequired [credit card verification]
under the
former Comruni cations Decency Act to screen for mnors is
effective and
appropriate. Prior to the viewer seeing sexually explicit
i mges, the Wb
site should require that a credit card be provided. No charge
need be put
on the account. By requiring the credit card, the only nmechani sm
by whi ch
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m nors could gain access to sexually explicit imagery is through
t he consent
or negligence of the parents. That is the case nowwth the
ot her nedia for
sexual ly explicit materials. [ Enphasi s added. ]
Prepared Statenent of Jeffrey J. Douglas, Executive Director
Free Speech
Coalition, HOUSE HEARI NG at 48. Though Congress can di sagree
with their
ot her concl usions, we note that even pornographers understand the
ef ficacy
of such a restriction. Sinply put, children's access to materi al
which is
harnful to themw ||l be curtailed by requiring that know ng
purveyors of
such material obtain a credit card nunber that can be verified as
such.

Plaintiffs' base their claimthat they cannot
constitutionally conply with
the Act's requirenent on the allegation that they cannot verify
credit card
nunbers. Plaintiffs' Menorandum of Law I n Support of Their
Motion for a
Tenporary Restraining Order and Prelimnary Injunction at 33.
What do t hey
of fer as support for this clain? They offer their parties
decl arati ons
that state that they: (a) have insufficient funds to use the
verification
met hod used to process sale transactions; (b) verification, if
used, woul d
di srupt their business or speech; (c) requiring that individuals
provi de any
identification would frighten away custoners and future users.
Am ci
contend that an inquiry by the Court, before acceding to
Plaintiffs'
draconi an request to prelimnarily enjoin the statute, wl|
reveal that
t hese reasons fail either because current technol ogy exists which
does not
result in the problens identified by Plaintiffs or because any
m ni mal
restrictions are outweighed by the Governnent's conpelling need
to protect
chi | dren.

Before directly addressing Plaintiffs' clains regarding
their ability to
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conply with the statute, it is instructive to briefly discuss
several of
Plaintiffs' declarations. This discussion will give the Court a
frank
picture of the Plaintiffs' use of hyperbole, msinterpretation of
the Act's
reach, and incorrect statenments regarding the requirenents
necessary for
satisfying the Act. For exanple, in the Declaration of Mark
Segal on behal f
of Phil adel phia Gay News (News), submtted by Plaintiffs, M.
Segal makes
the statenent, "[c]redit card and age verification pose
i nsur nount abl e
t echnol ogi cal, econom c and other burdens to PGN Online.™
Decl arati on of
Mark Segal at 15. His basis for these beliefs is information he
gat hered
fromhis PGN Online technical staff. 1d. at 16. He does not
explain or
detail their areas of expertise and i ndeed underm nes any
i nformation they
may provide by admtting that his technical staff does not deal
with
verification at all since PG\ Online "does not have any system of
credit
card verification in place at this tine because it does not
charge for its
online resources ... ." Id.

Looking further at M. Segal's Declaration, one al so
di scovers that he has
interpreted the Act's affirmative defense to require that PGN
Online verify
the age of prospective Wb site users. 1d. at 15 and 16. A
pl ai n readi ng
of the affirmative defense reveals clearly that such is not the
case and
that verifying the age of the prospective Wb site user is sinply
one way to
satisfy the statute. The Act states:

(c) AFFI RVATI VE DEFENSES.

(1) DEFENSE. It is an affirmative defense to prosecution
under this
section that the defendant, in good faith, has restricted access
by m nors
to material that is harnful to mnors
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(A) by requiring use of a credit card, debit account,
adult access code, or
adult personal identification nunber;

(B) by accepting a digital certificate that verifies age,
or

(© by any other reasonabl e neasures that are feasible
under avail abl e
t echnol ogy. "
(2) PROTECTI ON FOR USE OF DEFENSES. No cause of action may be
brought in
any court or adm nistrative agency agai nst any person on account
of any
activity that is not in violation of any | aw puni shabl e by
crimnal or civil
penalty, and that the person has taken in good faith to inplenent
a defense
aut hori zed under this subsection or otherwise to restrict or
prevent the
transm ssion of, or access to, a comrunication specified in this
section.

Child Online Protection Act, 47 U S.C. Section 231(c)(1). "[A]s
t he
| egi slation provides, the conmercial provider and operator enjoys
a defense
from prosecution sinply by having the access restriction nmeasures
in place."
Coats Statenment, HOUSE HEARI NG at 4. Thus, if the Wb site
oper at or adapts
his Wb site, so that before making avail abl e those naterials he
knows are
harnful to m nors, persons requesting such access nmust provide
credit card
nunbers which can be verified as such, the Act is satisfied, even
if the
card nunber is stolen, belongs to another, has been generated by
some
fraudul ent nmeans, or has insufficient credit remaining to allow
even the
smal | est purchase.

Simlarly, just as M. Segal's Declaration is reveal ed as
not hi ng nore than
specul ati on and unsubstanti ated | ay opinions disguised as
"expert" opinions
that "[c]redit card and age verification pose insurnountable
t echnol ogi cal ,
econom ¢ and ot her burdens to PGN Online," Segal Decl. at 15. An
anal ysi s
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of the Declaration of Nadine Strossen reveals that it would do
nore to
distress the public and the other Plaintiffs, than offer an

obj ective

vi ewpoi nt on | egal issues, and she colors the Act's requirenents
in a way

that could chill the speech of even the nobst "staunch advocat e[ s]
of free

speech."” Strossen Decl. at 6. Additionally, Ms. Strossen
interprets the

statute so as to inply that it will reach her conduct even though
she does

not identify any of her witing as harnful to mnors. Instead,
as one would

expect froman attorney, she identifies the conduct of another,
removi ng any

risk of incrimnating herself should the Court uphold the
statute. Wth

respect to whether the Act could in any way reach her conduct,
basing it for

argunent sake on her Declaration, amci note that there is
nothing to

suggest, and certainly nothing which would support, a finding
that she is

engaged in the business of making comrerci al conmmuni cati ons which
are

legally "harnful to mnors.” Thus, even if she were responsible
for posting

her comuni cations on the Wird Wde Wb, she would not qualify as
bei ng,

"engaged in the business," because she does not, "as a regular
course of

[ her] trade or business,"” make conmercial comuni cations by neans
of the

Wrld Wde Wb which includes matter that is harnful to m nors.

(Emphasi s
added.) 47 U S. C. Section 231(e)(2). Finally, amci note that
al t hough at

one point in her Declaration she clainms that she cannot "take
advant age of

any of the affirmative defenses,"” because she "do[es] not have
control over

how I C [the e-magazine she wites for] chooses to publish its Wb
site, she

clains she is afraid that she "could be crimnally prosecuted or
face severe

civil penalties for the material that other people post on the
"bulletin
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board" which follows her colum. Strossen Decl. at 4. Amci
urge this
Court to recognize the unrealistic nature of this claim that
al t hough she
has no control of the Wb site she is afraid that entirely
i ndependent
actions taken by others can be inputed to her and that her colum
for the
ACLU s viewpoint will be prosecuted by a U S. Attorney or the
Depart nent of
Justice if COPA goes into effect. It could be suggested that
such an
argunent to this Court is pure sophistry.

As one can see fromeven a brief review of two
representative decl arations
submtted by Plaintiffs, their argunents are based on endl essly
repeati ng
the mantra of fear, resorting to a tortured reading of the
statute, and
merely claimng that they cannot or don't want to conply with the
Act .
Thus, at the end of a review of Plaintiffs' case, one is |left
solely with
t he question of conpliance- can it be done? Amci contend that
conpl i ance
i s possible, however, because am ci have not been privy to
evi dence
devel oped by the Governnent or provided by the Plaintiffs, since
t hey all ege
that such information is proprietary, we urge this Court to
require that the
parties provide information on the follow ng techni ques,
i ncl udi ng
information pertaining to what would be required for
i npl enent ati on of one
or nore of these nethods and why the use of one or nore of the
foll ow ng
met hods i nposes an undue burden on their speech given the benefit
to
children which the Act affords: (1) nerchant accounts, (2)
aut hori zation
only accounts, and (3) Luhn Check Al gorithm software.
A CREDI T CARD NUMBER VERI FI CATI ON
As di scussed above, COPA provides for several ways in which a
commerci al Wb
site operator who know ngly nakes avail able material which is
harnful to
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m nor may conply with the statute. A plain reading of the Act
makes cl ear

that while a comrercial Wb site operator may opt to verify the
age of the

i ndi vi dual seeking access to such material, he can choose ot her
nmet hods of

restricting access which fall short of actually verifying the age
of the

individual. This portion of the brief discusses the three

met hods by whi ch

access may be restricted through the use of credit card nunbers,
t hough

Am ci do not nean to inply that these are the only ways currently
avai | abl e.

The three nmethods for use of a credit card nunmber on the Internet
whi ch

these amci bring to the Court's attention are: (1) nerchant
accounts, which

entail a pre-authorization and settlenment process, (2)

aut hori zation only

accounts, which also utilize nmerchant accounts, but only proceed
to the

pre-aut hori zati on process never reaching settlenment of the
transacti on, and

(3) the use of Luhn check al gorithm software, which verifies
credit card

nunbers by testing themw th an algorithmthat checks the digits
of the

nunbers to see if they match the format used by the various
credit card

associ ations. Each nmethod is described below in detail.

A 1 Mer chant Account s2

The nost preval ent nethod for use of a credit card nunber over
the I nternet

is the nmerchant account. For this nethod, the conmercial Wb
site obtains

an account wth a merchant bank, such as Bank of Anerica,3 Wlls
Fargo, or

First of Omha. The bank then establishes accounts for the
merchant with

the major credit card networks, nost often the Visa and
Mast er Card Net wor ks.

The credit card networks authorize transactions on behalf of the
credit card

associ ation, which represents the nenber bank that issues the
credit card.

Once a merchant account has been established, the bank w |
contract with a
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transacti on processing cl earinghouse to process transactions.
Sonme banks

have an in-house nerchant processing service.4 Those banks which
do not use

i n-house nerchant processing contract with conpani es such as
Aut omat ed

Transaction Services, Inc.,5 Paynent Net, 6 and Paynent Tech.
These cl earing

houses function as an internediary between the nerchant and the
credit card

net wor K.

In order to nake a connection between the nerchant and the

cl eari nghouse, a

gateway is needed.7 |In traditional comnmerce, as opposed to e-
conmerce, a

cash register is typically acconpanied by a cardsw pe machi ne

(the little
gray box attached to the register). |In the world of e-comerce,
however ,

because the nerchant never has physical possession of the credit
card, it is

i npossible for her to utilize this physical gateway. Therefore,
t he

| nt ernet nmerchant nust use sone other nmeans to connect with the
cl eari nghouse. There are two such nechanisns. The first is
deskt op

software which transmts the account nunbers given the nerchant
over a one

or two day period. Sone exanples of these are | CVerify,

PCAut hori ze, and

MacAut hori ze. The second is a real tinme Wb site gateway, such
as

Cyber Cash, VerifonevPGOS, or Anacom Merchant Services SecurePay.
The Wb

site gateways utilize a nodem channel separate fromthe channel
used to run

the Web site to communicate with the clearinghouse in real tine.
Thus, the

desktop software and the Wb site gateway are functionally the
sanme as the

little gray box found next to the cash register in alnost every
commer ci al

busi ness. 8

Transactions typically take the followwng form9 First the

pur chaser gives

the merchant a credit card nunber and the expiration date of the
credit



“APPENDIX A”

card. The nerchant then by neans of a Wb site gateway, such as
Cyber Cash,

or a desktop software package, such as ICVerify, transmts the
card nunber

to the cl earinghouse (al so known as an acquirer in the credit
card industry)

for processing the transaction. The credit card nunber which is
transmtted

is often checked at this stage to screen what could be a actual
account

nunber from one which is obviously false. The nmethod used is
called the

Luhn check algorithmand it is extrenely accurate in screening
out

incorrectly formatted nunbers. After determning the validity of
t he nunber

transmtted, the acquirer relays the nunber to the credit card
network for

aut hori zation. Once the network determ nes that the nunber
represents a

valid account with sufficient funds, the network notifies the
processor who

in turn infornms the nerchant that the transaction has been

aut hori zed or in

the alternative declined. Upon receiving authorization the

mer chant can

sell the itemto the purchaser and settle with the credit card
network for

the anobunt of the sale. For Wb site gateways this process takes
place in a

matter of seconds, thus it is comonly known as a real tine

aut hori zati on.

For desktop software the authorization is received fromthe
network in a

relatively short tinme period, however, the software accunul ates
the credit

card nunbers given to the nerchant over a one or two day period
bef ore

transmtting themto the clearinghouse.

The majority of Wb sites involved in e-comerce, use nerchant
accounts and

Web site gateways for the purposes of credit card verification
pre-aut horization, and settlenent. |In fact, many if not all of
t he

plaintiffs, engaging in e-commerce, utilize this systemfor
credit

transactions. Although this systemoccurs in real tinme and is
virtually one
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hundred percent secure, it can be costly. This fact has been
much

bal | yhooed by the plaintiffs at the TR O hearing and in their
briefs and

declarations in spite of the fact that many of them already have
this system

in place for the purchase of products fromtheir Wb site. (For
exanple, A

Different Light Bookstore and Condomania may or do use this
systemfor the

sal e of their nerchandise.)

The costs to the nerchant for this nmeans of pre-authorizing and
settling

credit card transactions can vary greatly dependi ng upon the

mer chant and

the bank wth which the nerchant has a nerchant account. The
costs are

generated by the nerchant bank, 10 the cl eari nghouse, 11 and the
credit card

network.12 The nerchant bank charges an application fee, a per
transaction

fee, a mninmumnonthly processing fee, and a discount rate. The
application

fee is a one tinme fee charged by many, but not all, banks and it
ranges from

nothing to $500. The per transaction fee is charged by the bank
and/ or the

gateway and it ranges between fifteen and thirty cents. This fee
is

determ ned by the annual sales volune of the Wb site and the
aver age

transaction amount. The greater the volune and average
transacti ons anount,

the lower the per transaction fee. Because of this fact, the fee
can be

quite nomnal or it can be quite extravagant. |In the event that
t he Wb

site fails to generate a certain volunme of business, sonme banks
w || charge

a mnimum nonthly processing fee of fifteen to thirty dollars.
The great est

cost to the nerchant who settles transactions (as opposed to

t hose who use

the system for authorization only, which is discussed later in
the brief) is

t he discount rate. The bank charges a rate of 1.5%to 5% of the
pur chase
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price of the itemcharged. The rate is also determ ned based
upon the

annual sal es volunme and the average transacti on anount.

There are several other nom nal charges associated with this

nmet hod for

taking credit card transactions. The gateway software ranges
from $350 to

$994 dependi ng upon whet her you choose a desktop software gateway
or a real

tinme Web site gateway. Mst gateways al so charge a nonthly fee
rangi ng from

nothing to fifty dollars. The credit card networks al so charge a
per

aut hori zation fee of one half of one percent of the transaction
anmount

charged. There are several other costs associated wth the set
up and

upkeep of the gateway, but these costs are negligible to nost if
not all

commercial Web sites.

Am ci submt that while this nmethod is not warranted for the vast
majority

of nost commercial web sites which do not sell pornography, it
may very well

be appropriate and desired by those conpanies which wish to
protect children

fromharnful material and can segregate their |limted anmount of
such

material to different web pages. For exanple, if the Wb site
operator for

OBGYN. net chose to allow the posting of sexually explicit
portions of sex

educati on tapes which a doctor or nedical organization nade
avai |l abl e for

sale, they could easily segregate such depictions on a separate
web page

which utilized the full use of a nerchant account to check, not
only to

verify the nunber, but nmake sure that the viewer had sufficient
nmeans

avail able to purchase the materials. Such utilization would,
amci submt,

make sense since it would provide a high level of protection for
m nor s

whil e not prohibiting individuals who were genui nely interested
i n such

material .13
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A 2 Aut hori zation Only Accountsl4

These accounts are identical to the above nmerchant accounts with
t he

exception that these accounts are designed for the pre-

aut hori zati on process

only, thus they never do reach settlenent or the charges
associated wth

settlement. This type of account is used nost often by the

tel emarketing

i ndustry and the pay per m nute tel ephone services (i.e. psychic
hot |l i nes,

di al -a-porn, sports score services, etc.).

The typical scenario for this nethod of credit card nunber use is
that a

tel emarketing conpany will use its authorization only merchant
account to

obtain authorization fromthe quickest of the credit card

net wor ks (usual ly

MasterCard) and then settle the transaction on a separate

mer chant account

with a cheaper credit card network (usually Visa).15 1In this
way, the

mer chant can get the quickest authorization while paying the

| onest di scount

rate. Wiile this nethod may, |ike the use of a nmerchant account,
not be

appropriate in every instance, Wb site operators who have little
in the way

of material which is harnful to mnors and seek to provide a high
| evel of

protection to mnors may prefer to use this nethod.

A 3 Luhn Check Al gorithm

In the Plaintiffs' testinony at the T.R O. hearing and in both
their

depositions and affidavits, they rely heavily on their inability
or

unwi | | i ngness to conply with COPA, due to their perception that
t he Act

requires verification of a credit card by each visitor to the
site. Section

231 (c¢)(1)(A), however, actually allows a full defense "by
requiring use of

a credit card" by the visitor. That subsection does not actually
mandat e

verification or authorization by the site. As discussed earlier
inthis
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Brief, this position is not consistent wwth the | anguage of the
Act, which

lists other affirmative defenses available to the Plaintiffs, as
wel | .

However, am ci recogni zes that the nmerchant account and possibly
even the

aut hori zation only merchant account nethods may be too costly for
t he

smal | est of comrercial Wb sites, but at the sanme tine, call to
t he

attention of the Court the existence of another viable nechani sm
avai |l abl e

to commercial Wb sites for verifying credit card nunbers.

Thi s nmechani sm

i s Luhn Check Al gorithm software (al so known as Modd-10 al gorithm
checks) .

To date this method has not been suggested to the court by either
t he

Plaintiffs or the Defendant. W believe that this nechani sm
could offer the

Court an opportunity to find COPA constitutional.

The Luhn Check Algorithmwas first fornulated by a group of

mat hemat i ci ans

inthe late 1960's.16 It was shortly thereafter adopted by the
credit card

industry as a nethod for generating the checksumdigit of credit
card

nunbers. This algorithmis in the public domain and has been
used for a

nunber of years as a nethod for verifying credit card nunbers.
Any

comercial Wb site, including the Plaintiffs', could purchase
such software

utilizing the Luhn algorithmto verify credit cards nunbers. 1In
fact, as

w Il be discussed below, there are several prograns avail able
from software

conpani es that inplement the Luhn Al gorithm Check. The majority
of these

prograns are marketed specifically for small businesses that want
to accept

credit card nunbers, but cannot afford a nerchant account.

This software subjects the credit card nunber to a test to
determne if the

nunber is consistent with the format of the standard Visa or
Mast er Car d

nunber. The format for a credit card nunber is as follows: (1)
the first



“APPENDIX A”

digit identifies the credit card type (for exanple: Visa or
MasterCard), (2)

the mddle digits are the Bank and Custoner identifiers, and (3)
t he | ast

digit is the checksumdigit which is calculated by the Luhn

Al gorithm The

verifying software determnes if the first digit matches one of
t he maj or

credit card associations, if the mddle digits are of the sane
guantity and

type as those used to identify banks and custoners, and if the
| ast digit

mat ches the checksum cal cul ated by the algorithm Software
utilizing this

algorithmis virtually full proof in verifying that a nunber
mat ches t he

formul a used by the credit card conpanies.17 Not only do snal
busi nesses

use this software, but, as stated previously, many clearing
houses whi ch

process credit card transactions also use this algorithmto weed
out bad

nunbers before processing a credit card nunber for

aut hori zation. 18

This software is typically found as shareware or freeware from
sof tware

dealers on the Wrld Wde Wb. Induction Software, Inc., offers
a version

called the "Credit Card Verifier 1.0" on its Wb site,

i nducti onsof t ware. com

(copy in Appendix D). This is a freeware programthat is
avai |l abl e for use

in both Java and Visual Basic Wb site devel opnent. | nduction
clainms the

followwng in its advertisenent, "[p]erfect for small busi nesses
that want to

take credit cards over the Internet but don't want to pay for
expensi ve real

time verification. The chance of sonmeone actually guessing a
real credit

nunber, w thout knowi ng the algorithm is fairly slim"19 This
programis

al so advertised by DaveCentral.com (copy in Appendix D). The
sof tware

conpany, Softseek, offers a shareware program authored by M.
Hassan Fehi k

of Donia Software called the "CardCheck ActiveX Control." (Copy
i n Appendi X
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D.) This programcosts $20 and is available for Visual Basic
devel opnent .

A search on any search engi ne uncovers several other offers for
sof tware

prograns that use the Luhn Check Al gorithmfor verifying credit
cards.

The parties have been silent as to this nmethod for conpliance
with the Act.

This silence is disturbing, since the Luhn Check Al gorithm gives
t he

Plaintiffs a free to nomnal cost nmethod for verifying credit
cards nunbers,

wi thout incurring the expense of a nerchant account or

aut hori zation only

account. It is critical to note here that the only cost
associated with

this software is the initial purchase price of less than twenty
dol | ars.

There is never a per transaction fee for use the algorithmto
verify a

credit card nunber. As denonstrated above, even if Plaintiffs
choose to

proceed with a nmerchant account for their sales, they may al so
verify credit

card nunbers given them by prospective viewers by testing the
nunbers with

t he Luhn Check Al gorithmwhich is extrenely accurate in
identifying invalid

credit card nunbers, w dely used, and exceedi ngly inexpensive.
In contrast to Plaintiffs' efforts to rely on allegations and
opi ni on, these

amci submt that the algorithmnethod could satisfy the Act
because it

could allow Wb site operators to have "restricted access by

m nors" (" nost

juveni |l es" except "the nost enterprising and di sobedient”) as a
good faith

def ense under Section 231 (c) (1) (A or (C. Use of a math
algorithm if

shown to the satisfaction of the Court to screen out al nost al
fake credit

card nunbers that a mnor could make up, would, as nmuch as the
real nunber

stolen froma parent that lets a mnor into a site, exclude and
make access

to teaser pornography all but inpossible for alnost all children
and i npose

an incidental burden on adults wth real card nunbers.
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Such an al gorithm may provide a high degree of expectation that
per sons

seeking access to their Wb site are providing credit card
nunbers which are

verifiable as such. Such a good faith effort to screen out
unrestricted

visits by mnors to those pages of a Wb site containing the

por nogr aphi c

images is all the Act requires.20 Because it is possible for al
or

virtually all comercial Wb sites to conply with the Act in such
a manner,

which is reasonable, mninmally burdensone, and essentially

dem ninus in

cost. If so found by the Court, either on its own exam nation of
t he

W t nesses or by requiring subm ssion of evidence and argunents to
addr ess

this issue, this Court has the ability to interpret the Act as
satisfied, if

this technol ogy or sonething simlar were used. Amci urge this
Court to

exam ne and consi der approving by construction such an avail abl e
and

feasi ble measure to protect children frommaterial which is

har nful and

obscene as to them

Am ci submt that Plaintiffs have asked this Court for an
extraordi nary

remedy without factual support that they cannot conply with
COPA' s

requirenents. Plaintiff's have not shown that they have
attenpted to conply

but failed, rather that they believe that such efforts will be
futile.

Lastly, as denonstrated by amci, there exists a technol ogy which
we submt

nmeets the test and which they have not attenpted to use,
research, or inform

this Court. Wiile their failure to informthis Court may have
resulted from

their lack of know edge about verification, authorization, or
nunber

checki ng technol ogies or their determ nation that doing any of it
will

interfere with their choices on how to do business, amci submt
that their
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| ack of know edge is insufficient to show a fault in the statute
and

specul ati on over whether using verification or nunber checking
al gorithns

wll interfere with their business are |ikew se no factual basis
to strike

the newlaw. Plaintiffs should be required to do nore before
this Court is

asked to issue a prelimnary injunction against the Act.
Therefore, these

amci respectfully urge this Honorable Court to deny Plaintiffs
not i on.

The safety of children is sinply too inportant for this Court to
base its

deci sion on such an inconpl ete and specul ative record.

CONCLUSI ON
Your Congressional amci submt that these principles should
guide this
District Court in review ng COPA and that the constructions and
interpretations of the United States Suprenme Court, the Virginia
Supr emnme
Court, and the U S. Courts of Appeals decisions referenced in the
Comm ttee
Report and di scussed bel ow, are equally applicable to the scope
and
conpliance questions posed in this litigation. Such decisions
wer e
consi dered bi nding and applicable precedent in the passage of the
Chil d
Online Protection Act and woul d be binding upon any prosecution
under the
Act in any federal district by the Departnment of Justice or a
United States
Att or ney.

As stated in the COMWM TTEE REPORT, particularly at 13-14
and 27- 28,
Congress relied upon the disposition of these cases and of
f eder al
chal l enges to state HTM | aws as applicable precedent for the
requi red scope
of the federal harnful to mnors law as limted to sexually
explicit "adult"
por nography and that the anticipated restrictions on its
commerci al sale and
di spl ay be reasonably good faith neasures that are feasible under
avai |l abl e
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technol ogy that woul d protect "nost juveniles" except "the nost
enterprising
and di sobedi ent young peopl e".
As stated above, the guidance of the historical precedent and
[imtations
recogni zed by Congress should be adopted by this Court and thus
avoi d any
real or substantial overbreadth or vagueness feared or all eged
for
litigation purposes by the Plaintiffs or their amci in this
matter. This
Court would thus be the forumthat protects the rights of those
before it
and all those who are not before it, since both groups wll
benefit fromthe
constitutionally limting focus and clarifying gloss put on the
| aw by an
authoritative declaratory judgnent by this District Court that
recogni zes,
saves, and declares COPA to be valid and enforceabl e.
Such reasonable judicial imtation of the |aw should not,
t herefore, be
di sregarded in determning the validity of any arguably
hypot het i cal
over breadth or vagueness as perceived by a challenger of the Act,
as is the
case now before this Court.

Respectful ly subm tted,

Bruce A Tayl or

J. Robert Flores

Co- counsel for Am ci
Curi ae,
January 14, 1999 Menbers of Congress

CERTI FI CATE OF SERVI CE

Two copies of the foregoing Mdtion for Leave to File a
Brief Am cus Curiae
and Brief of Menbers of Congress as Amci Curiae in Qpposition to
the Mdtion
for Prelimnary Injunction were served by delivery to Federa
Express on
this 13th of January for delivery on the norning of January 14,
1999, to
t he counsel for the parties:
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125 Broad Street 901 E Street,
N. W

New York, NY 10004 Washi ngton, D.C. 20530
(212) 549-2500 (202) 514-2849

A copy hereof is also being mailed to |ocal counsel for
the ACLU
Plaintiffs, Stefan Presser, Esq., and to counsel for am ci
curiae, Ass'n of
Anerican Publishers, et al., Marguerite S. Walsh, Esq. and R
Bruce Rich
Esq.

So certified,

Bruce A Tayl or
January 13, 1999
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