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Upholstered Furniture Fires in U.S. Homes*, by Year
Structure Fires Reported to U.S, Fire Departments, 1980-2002

Direct Property  Adjusted Loss
Civilian  Civilian Damage in Millions of
Reporting Year Fires Deaths Injuries (in Millions) 2002 Dollars

1980 36,850 1,356 2,972 32195 $479.6
1981 33,830 1,360 2,626 $218.2 $430.8
1982 27,480 1,185 2,532 $271.9 $506.1
1983 24,560 1,099 2,698 $200.2 $361.1
1984 24,080 1,093 2,313 $217.1 . $375.3
1985 23,110 931 2,331 $225.0 $375.6
1986 22,120 1,068 2,197 $234.1 $384.4
1987 20,760 1,030 2,145 $196.0 $310.3
1988 20,180 1,098 2,291 $223.2 $339.6
1589 18,050 . 883 2,116 $2292 $332.7
1990 16,360 B67 2,052 $256.7 $353.6
1991 16,160 676 2,053 $290.1 $383.0
1962 15,190 631 1,657 $188.4 $241.6
1993 14,330 653 1,855 $231.1 $287.6
1994 13,970 669 1,708 $233.8 $283.8
1995 13,300 659 1,676 $2393 $282.3
1996 12,790 652 1,608 $249.2 $285.9
1697 11,800 655 1,444 32127 $238.3
1998 11,580 543 1,425 $224.5 $2479
1999 11,000 472 1,225 $275.6 $297.4
2000 10,320 632 1,189 $2632 $306.4
2001 9,490 639 1,098 $276.3 $280.7
2002 8,840 502 984 $281.5 $281.5
Annunal Average .
1980-2002 18,090 841 1,926 $238.6 $333.3
. 1999-2002 9,910 561 1,124 $281.7 $291.5

* “Homes" include one-~ & two-family dwellings, duplexes, manufactured homes, apariments, tenements, flats,
townhouses, and condominivms. The home category docs not include rooming, boarding, or lodging houses; hotels or
motels; dormitories or fraternity or sorority houses; barracks or bunk houses; or any institutional property providing
lodging. .
Note: These are national estimates of fires reported to U.S. municipal fire departments and so exclude fires reported
only to Federal or state agencies or indastrial fire brigades. National estimates are projections. Casualty and loss
projections can be heavily influenced by the inclusion or exclusion of one unusually serious fire. Fires are rounded to
the nearest ten, civilian deaths and injuries are rounded to the nearest one, and direct property damage is rounded to the

nearest bundred thousand dollars. Fires reflect a proportional share of fires where item was ignited was unknown or
unreported.

Source: NFIRS and NFPA survéy. Inflation adjustments were based on Table No. 697, “Purchasing Power of the
Dollar: 1950 40 2003,” U.S. Census Burean's Statistical Abstract of the United States: 2004-2005, 124™ Edition, 2004.
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Uphelstered Furniture Fires in U.S. Homes*, by Heat Source Involved
1999-2002 Structure Fires Reported to U.S. Fire Departments

Direct
Civilian Civilian Property Damage
Heat Sonrce Fires Deaths Injuries (in Millions)
Cigarette 3400 (34%) 277 (45%) 465 (41%) %845 (30%)

Radiated or conducted heat
from operating equipment 910 (9%) 34 (6%) 60 (5%) %262 9%)

Candle 870 %) 17 (3%) 149 (13%) $30.5 (11%)

~ Arcing 820 8%) 23 (4%) 67 6%)  $25.7 9%)

Cigaretie lighter 660 (%) 46 (8%) 126 (11%) $19.3 (7%)

Match 640 ©%) 13 2%) 54 (%) 8215 (8%)
Unelassified hot or

smoldering object 380 4%y 14 (3%) 32 (3%) $9.9 (4%)

Hot ember or ash 370 “@%n) 16 (3%) 34 (3%) $6.8 (2%)

Heat from other open
- flame or smoking

materials 360 @é%) 27 (5%) 18 2%) $13.0 (5%)
Heat from undetermined .

smoking material 320 (3%) 39 (7%) 44 4%) $7.7 (3%)
Unclassified heat from

powered equipment 270 (3%) 23 (4%) 12 . {1%) $11.9 (4%)

Unclassified heat source 230 (%) 6  (1%) 6  (1%) $8.7  (3%)
Spark, ember or flame ‘

from operating equipment 120 (1%) 0 (0%) 8 (1%) $4.5 (2%)
Unclassified heat spread

from another fire 110 (1% 2 (0%) S (%) $1.9 (1%)
Incendiary device 0 (% 0 (0% 4 (0% $08  (0%)
Pipe or cigar 70 (%) 13 Q%) 18 (2%) 316 (1%)

Other known heat source 310 B% 10 (2% 19 (2%) $7.1 (3%)

Total 9,910 (100%) S61 (100%) 1,124 (100%) $281.7 (100%)

¥ “Homes” include one- & two-family dwellings, duplexes, manufactured homes, apartments, tenements, flats,
townhouses, and condominiums. The home category does not include rooming, boarding, or lodging houses; hotels

or motels; dormitories or fraternity or sorority houses; barracks or bunk houses; or any institutional property
providing lodging.

Note: These are national estimates of fires reported to U.S. municipal fire departments and so exclude fires reported
only to Federal or state agencies or industrial fire brigades, National estimates are projections. Casualty and loss
projections can be heavily influenced by the inclnsion or exclusion of one unusually serious fire. Fires are rounded
to the nearest ten, civilian deaths and injuries are rounded to the nearest one, and direct property damage is rounded
to the nearest hundred thousand dollars. This table includes & proportional shate of fires in which the item first
ignited was unknown or unreported. Upholstered furniture fires in which the heat source was undetermined or not

reported were allocated proportionally among fires of known heat source. Sums may not equal due to rounding
errors.

Source; NFIRS and NFPA survey.
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Mount Pisasant. Cwm Lans, Govilsh, ARERGAVENNY, Giwent NP7 9RY Tel & Fax: +44 (011873 831 188
CompuServe ¢-mail 1015143663 Internct aswmith_montehelio@ romphserve.com

To Stephen ‘Grayson, Interscience Communicatians Ltd., London
My rel. MBLETS74 Your ref.

28 January 1599
Dear Steve,

Furtherto our conversation I ar. putting a few tiotes on paper as vou asked

During the period 1963 - 1988 I was-employed as Divisional Chief Physicist for the
Dunlopilla Division of Dynlop Ltd, at-that tice one of the WK.'s largest mianufaciurérs of
Hlexible polyurcthane: foam, Muoch of my work had beén on bebalf of the whole foain industry
$0 that froim. 1988 to- 1990 1. was retained as a special consyltant: by the British Rubber
Manufacturer's Association which. was: and is the UK. orgarizafion for the flexible
polyurethane forin industry. My duties included. speeial responsibility for farniture fire issues
botlr for the company and the BRM.A. I répresénted the B R MLA, n national and the BSI n
Eutopéan and Intémationial Stindardisation bodies- dealing with flammability .of furniture. 1
held ¢hairman level appoinfments in afl ot these fora. My biief covered not only standards but
testing techniques and foant development. THis period included the time during ‘witichthe UK.
government was preparing for and introduced its furniture flammubility regulations.

The firsf Government regulations tontrolling the ignitability of domestic fumiture came
into force at the end of 1982, I the Jaté 1980's ‘when the UK. government were pursaing a
poliey of improving. the post ignition behaviour of furpiture-in the UK. consumer market the
technology “was therefore well developed for producing mwitoh and higher ignition source
resistani fitmiture grade polyurethane foams. Ignitability tests with sources such as the No 5
wooden Ciib were passed routinely. All foams supplied for automofive use passed the FMVSS
302 igriitabiliry- test. When the 'De_b_atiinent of Trade and Industry introduced legislation to
control post ignition behaviour of fiurniture in 1990 the industry was already prepared to
introduce CMBR and other technologies and did this with minimuin cost penalty. Existing

stabstock machinery used for' prodection of furniture grade figdble polyurethans foams

Andlrew.-Smith-(Froprisior)


mailto:Internetosmith_IDontebeJlo@tDmptuerve.cotn

2
required little or no conversion 10 fhannfacture the few CMHR foams which captured the

furniture market: Any equipment changes which.were needed were low in cost. At that time
uphelstery fabrics and miaticess covers posed.z shightly- greater problem but could he made
sufficiemly resistant vsiag flamé retardant or backcoating fteatments. These fabric and fibre
ireatments were 4lso available at that tirie as were. igherently resistaiit fibres and téxiiles.
Though it had been stated before the event that the cost of ‘production and the
resultant foam prices would fise. by at least thirty per cent if the 1999 legislation were to be
tniroduced, fhe price of foam and the store-price of post legislation furniture remained within a
few pei cent. of: that of pre-regulation fomituré, Subseqgiient to this time fiiture apd foam
costs have tisen in line with UK inflation. There have been more than 15 years of experience
since fhe UK goversment nade it mandatory 1o-use ignition resistant constructions in furnitare
available to conswmers, aiid nearly t&i yéars sinée it became obligatory to-supply foans with
higher. post-ignition performance. All sectars Le. the government, the fiurnituré. industry. the
foam manufacturers and the consumer have: coped with thiese changes with minimal costs and
the use, of such- materials I the UK forniture industry is fiow accépted. Iadeed, thé British

foam manuficturers:actively assist the extension of similar standards-to other countries.

Please Jet me know if Tigan be of further help,

Yours-sincérely,

=

‘
i

A. G, Smith
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TRANSCRIPT OF DEPOSITION OF

WILLIAM WHITTENBURG

February 2, 2004

CIVIL ACTION NO. 01-CI-03640 JEFFERSON

DIVISION

SCOTT LOGSDON, INDIVIDUALLY

AND AS ADMINISTRATOR FOR THE

ESTATES OF LESLIE HIBBS, FAITH

HIBBS, DESTINY HIBBS AND FORREST HIBBS
AND

CHRIS MEINHART, PUBLIC ADMINISTRATOR

FOR THE ESTATE OF MELBA HIBBS, A MINOR

VS,

FALCON INTERNATIONAL COMPANY, ET AL

CIRCUIT COURT

TWO (2)

BRITTON-CARDWELL & ASSOCIATES, COURT REPORTERS

Computer-Aided Tfanscript * Condensed Pages
710 East 1lst North Street, #1, Morristown,
(Phone 865-593-2876)

National & State Associations

* Discs

TN 37814




10

11

13

14

15

16

17

19

20

21

22

23

24

25

86

MR. FOSTER: Okay. I'm going to ask you
to view this videotape, if you would, with me.

(All view.videotape.)
BY MR. FOSTER:
Q Mr. Whittenburg, I'm going to ask you to
assume for the purpose cf these gquestions that that was
-- what you saw, the videotape,'was a full scale fire

test of Berkline Model 480 couch made by your company;

all right?
A Yes.
Q "Were you surprised by the amount of smoke

developed by that fire?

A Not based on what you read to me earlier.
Q If I'd asked you this question yesterday,
would you have been surprised by it?

A Yes.

Q Were you surprised by the size of the fire
during the later stages of the video?

A ' No.

Q You knew it would probably be that big if
one of your pieces caught on fire?

A If it catches on fire, the whole thing was .
on fire. That's a big sofa.

Q - A lot of fuel for fire?

A It's a big sofa, yes.
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Q Did it appear to be dangerous to you?

A Of course, yes.

(Off record.)

(Exhibit No. 22, videotape, marked and

retained by counsel.)
(Off record.)
BY MR. FOSTER:
Q Is this acceptable flammability

performance in your judgment of your sofa?

A I don't know that that was —-—- obviously,

it's not. I don't know how that sofa was constructed.

lit it with a torch, no. You wouldn't want anything to

burn up like that.

Q I take it your answer is you wouldn't be

proud to have your name associated with that product?

A Yes. That's my answer.

Q You would or would not be?

A I would not be.

Q | QOkay. Having seen that video,

Q : QOkay. Would you be proud to have your

name associated with that product in terms of its

flammability? | i
A With that product?

0 ‘ Yes.

A Given the fact that somebody walked in and

if a

87
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Graham v Bassett Marvin Leatherman 10/19/06

IN THE UNITED STATES DISTRICT COURT §
FOR THE DISTRICT OF SOUTH CAROLINA !
FLORENCE DIVISION
U U g X
WALLACE GRAHAM and : :
DOROTHY GRAHAM, : g
Plaintiffs,
vs. : : ORAL DEPOSITION OF:
BASSETT FURNITURE INDUSTRIES, : MARVIN LEATHERMAN 5
INC.; FLEETWOOD HOMES OF GEORGIA, ]
INC.; PHILLIPS, INC.; and g
PROGRESS ENERGY CAROLINAS, INC., t
Defendants. : é
B e e T U R T . T x a
October 19, 2006
2:07 p.m.

* * %

Taken by the Plaintiffs
Pursuant to Notice

At the Offices of
Bassett Furniture
1111 East 20th Street
Newton, North Carolina

Reported by:
Glenda C. Read, RMR

i
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Geri Halma .Court Reporting, Inc. ghalma@gestaltmail.com Geri Halma, MFA, CSR, RPR, CLVS
PO Box 611, Newton, NC 28658 800.445.0388 & 828.465.0928




Graham v Bassett Marvin Leatherman 10/19/06

e W N

V) N )

[e0)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. We don't know that TB-117 would have necessarily

Page 54§
management. But if this accident could have been avoided if

Bassett had simply used a different kind of foam that had

fire retardant in it, wouldn't that have been a wise expense

for Bassett to make?

stopped that fire.

0. I'm asking you for the purposes of this question, if

that accident could have been avoided if you guys had put

TB-117 foam in that sofa, then wouldn't it have been a
wise --—

A. If that and that alone made the differeﬁce in that
fire, vyes.

MR. DARLING: Object to the form. Go ahead. ;

A. I'm saying if that alone would have stopped the fire, H
yes. | :
Q. Learning a little bit more about the statistics §

today, do you know more about the fire loss statistics in

this country relating to upholstered furniture today than

you did before today?

A. I don't understand that question.

TRRCIRI

Q. We went over some fire loss statistics where we saw
how many people were killed and injured as a result of
upholstered furniture fires?

A. Right.

Q. Did you learn more today about it than you knew

Geri Halma Court Reporting, Inc. ghalma@gestaltmail.com Geri Halma, MFA, CSR, RPR, CLVS
PO Box 611, Newton, NC 28658 800.445.0388 & 828.465.0928
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beforehand?

A, Today?

Q. Yes.

A. No.

Q. So you had this same level of knowledge back in
previous years?

A. I knew there were deaths related to furniture fires,
yes;

Q. Do you have any concern for the members of the

American public who have bought Bassett Furniture which does
not contain fire retardant materials in it --
MR. DARLING: Object to the form.
Q. —-— for their safety?
MR. DARLING: Objection to the form.
Q. Do you have any concern?
MR. DARLING: Object to the form.
A. Yes, I have concerns.
Q. What have you done before today to address those
concerns with the Bassett Furniture?

A. We manufacture all of our products now with the

TB-117 foam.

Q. Have you changed the way that you warn your customers
at allz

A. No.

Q. You guys made some upholstered furniture that you

P T P

800.445.0388 & 828.465.0928




Stevenson, Todd

From: Daun Newton [dnewton@fosterfoster.com]

Sent:  Tuesday, May 13, 2008 4:26 PM

To: CPSC-0S

Subject: gomTents to CPSC on Proposed Rule for the Flammability of Residential Upholstered
urniture

Attachments: CPSC Docs.pdf

Daun C. Newton

Paralegal to Robert P. Foster
Foster Law Firm, L.L.P.

601 East McBee Avenue, Suite 104
Greenville, South Carolina 29601
Telephone: (864) 242-6200

Fax: (864) 233-0290

5/14/2008



Stevenson, Todd

From: Judy Levin [judy@cehca.org]
Sent: Tuesday, May 13, 2008 5:09 PM
To: CPSC-0S

Subject: Upholstered Furniture NPR

Attachments: image001.png; image002.png

528 &7 Bgrent, Suits A
Giakland, G Fo50%

T 510,554 3844
F:5.594.9383
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May |5, 2008

Office of the Secretary
Consumer Product Safety Commission
4330 East West Highway, Bethesda, MD 208 14

RE: Upholstered Furniture NPR
To the Commission:

The Center for Environmental Health applauds the excellent work of the Consumer Product Safety
Commission in developing the proposed rule, “Standard for the Flammability of Residential
Upholstered Furniture” (16 CFR Part 1634) without a small open flame standard for foam.

Historically, small open flame standards for foam have been met with a series of toxic chemicals such
as pentaBDE and chlorinated tris or chemicals lacking adequate health information such as Firemaster
550. Many of these chemicals are known to migrate out of furniture and are found in dust, humans,
pets, wild animals and the environment. In animal studies, a number of these chemicals can cause
thyroid abnormalities, endocrine disruption, cancer and adverse neurological and reproductive
condition such as reduced sperm count, infertility, hyperactivity and learning disabilities.

While the current smoldering ignition performance standard (SIP standard) for fabrics and other
upholstery cover materials is accompanied by fewer risks to human health than a small open flame
standard for foam, we are concerned that the SIP standard could be met with potentially toxic fire
retardant chemicals such as decabromodiphenyl ether (decaBDE) and hexabromocyclododecane
(HBCD) being applied to the back-coating of upholstery fabric to meet this smoldering ignition
performance standard.

CPSC should require that any manufacturers who use fire retardant chemicals be required to alert

CPSC of their use and should be required to specify the exact chemical configurations so that
chemicals of concern can be identified. CPSC should also require that any chemical flame retardant

5/14/2008
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chemicals to be used in any consumer product such as furniture are fully tested by the manufacturer
for potential human health and environmental effects and evaluated for potential lifecycle impacts
before they are used in any manner that could result in with exposure to humans. CPSC should then
evaluate the results of these studies to determine whether the proposed use of the chemical is
appropriate and safe. Manufacturers should also be required to label their products as containing fire
retardants so that consumers may make informed purchasing decisions.

The fire statistics show that the use of chemical fire retardants has not lead to a reduction in fire
deaths. California is the only state in the United States that has a flammability standard for furniture
and children’s products (e.g. cribs, infant carriers, etc), yet despite the application of millions of pounds
of chemical fire retardants in these products, California has not achieved a greater level of fire safety
than those states without these furniture flammability standards. The legacy of these chemicals’ use is
that California residences have from 3-10 time higher levels of fire retardant chemicals in their homes
than anywhere else in the United States. The reduction in fire deaths throughout our country has
come from non-chemical answers such as decreases in smoking, fire-safe cigarettes, improved building
codes and the increased use of smoke alarms and fire sprinkler systems.

Halogenated fire retardant chemicals are truly chemicals of great concern:

¢ Halogenated Fire Retardants are persistent, bioaccumulative and toxic. Once they enter our
environment there is no known safe way to remove them safely from our environment. Flame
retardants such as PBDE’s and PCB'’s have even found their way into pristine and remote areas
such as the Artic Circle and infiltrated the marine mammals there.

® Thereis a lack of adequate toxicity testing on these fire retardant chemicals and the testing
that has been done by the U.S. EPA and other unbiased scientist points to areas of concern.
There are also huge gaps in the data that is available on these chemicals.

®*  Halogenated fire retardants also pose dangers to firefighters and first responders because
when furniture treated with fire retardants burn, they product dioxins and furans, some of the
most potent carcinogens known to science.

We appreciate the Commission’s support for improved fire safety standards that will not lead to the
use of potentially toxic fire retardant chemicals. Fire safety must not come at the expense of increasing
human and environmental exposure to potentially toxic fire retardant chemicals for which there is

+ inadequate health and safety information.

Sincerely,

Judy Levin, MSW
Pollution Prevention Coordinator

Judy Levin

Pollution Prevention Coordinator
Center for Environmental Health
528 61st Street, Suite A
Oakland, CA 94609
510-594-9864 Ext. 316

5/14/2008
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Office of AdvoCciCy
[www.sba.gov/adve | Advocacy: the voice of small business in government

May 13, 2008

The Honorable Nancy Nord, Acting Chairman
U.S. Consumer Product Safety Commission
4330 East West Highway

Room 502

Bethesda, MD 20814

Re: Notice of Proposed Rulemaking, Standard for the Flammability of Residential
Upholstered Furniture, 16 CFR 1634 '

Dear Chairman Nord,

On March 4, 2008, the Consumer Product Safety Commission (CPSC) published in the
Federal Register a request for comments on its proposed rulemaking titled, Flammability
Standards for Residential Upholstered Furniture." The rulemaking indicates that all
manufacturers of upholstered furniture will be affected by the proposed rule, and that
more than 97 percent of these manufacturers are small businesses.” The Office of
Advocacy (Advocacy) has been closely following this issue for years, even filing
comments on the CPSC’s 1998 request for comments concerning the toxicity, exposure,
bioavailability, and environmental effects of flame retardant chemicals that may be
suitable for use in residential upholstered furniture.’

As Chief Counsel for Advocacy, | want to commend the CPSC for the quality and
comprehensiveness of its regulatory analysis and discussion of alternatives. Iam writing
because my office has met with some of the affected small upholstery furniture
manufacturers and upholstery fabric manufacturers and their representatives who have
voiced concern with the rule. Industry representatives have told Advocacy that they are
concerned the rulemaking will have a significant economic impact on their industry,
which runs counter to the conclusion reached by the CPSC in its Initial Regulatory
Flexibility Analysis (IRFA).4 These industry concerns primarily involve their view of the
CPSC’s regulatory policy assumptions as outlined in the rule’s preamble and regulatory
impact statement, versus what the regulated entities experience daily in the marketplace.
Specifically, the small businesses suggest a disparity between CPSC’s analysis of the

' 73 Fed. Reg. 11,702 (March 4, 2008).
273 Fed. Reg. at 11,734.

3 63 Fed. Reg. 13,017 (March 17, 1998). See Advocacy’s comments at:

http://www.sba.gov/advo/laws/comments/cpsc98 0428.pdf.
%73 Fed. Reg. 11,735.

SBA IS AN EQUAL OPPORTUNITY EMPLOYER AND PROVIDER
Y
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total costs and benefits of the rule as contrasted with the industries’ belief that the rule’s
economic impact has been underestimated because the incremental costs are significantly
higher than estimated by the CPSC.

I believe there is value to be gained by bringing these small businesses’ concerns to the
attention of the CPSC in the hope that any disparity between the rule’s costs and benefits
can be narrowed or resolved.

Advocacy Background

Congress established Advocacy under Pub. L. 94-305 to represent the views of small
business before Federal agencies and Congress. Advocacy is an independent office
within the U.S. Small Business Administration (SBA); as such the views expressed by
Advocacy do not necessarily reflect the views of the SBA, or of the Administration.
Section 612 of the Regulatory Flexibility Act (RFA) also requires Advocacy to monitor
agency compliance with the RFA, as amended by the Small Business Regulatory
Enforcement Fairness Act.’

In 2002, President George W. Bush signed Executive Order 13,272 (EO), requiring
Federal agencies to implement policies protecting small businesses when writing new
rules and regulations.® The EO instructs Advocacy to provide comment on draft rules to
the agency proposing them, as well as to the Office of Information and Regulatory
Affairs of the Office of Management and Budget (OIRA).” The Order also requires
agencies to give every appropriate consideration to any comments provided by
Advocacy.8 Under the EO, an agency must respond to any written comments submitted
by Advocacy regarding a proposed rule when publishing the subsequent final rule in the
Federal Register, or certify that the public is not served thereby.’

I. Upholstery fabric manufacturers disagree with certain assumptions and data
relied on by CPSC in its analysis of the rule’s impact on their industry.

Advocacy appreciates the detailed information provided by the CPSC in the Preliminary
Regulatory Analysis (PRA) describing the products and industries likely affected by this
regulation, and the costs associated with the rule.!® However, it is unclear whether the
CPSC has concluded whether upholstery fabric manufacturers and fabric finishers will be
directly impacted by this rule. The CPSC’s statements as to direct impacts in the PRA
appear to be inconsistent with the conclusions reached by the agency in the IRFA. In the
IRFA, the CPSC states that, “the proposed standard will also affect manufacturers and
finishers of upholstery fabrics and barrier materials used in the production of furniture.”

* Pub. L. No. 96-354, 94 Stat. 1164 (1981) (codified at 5 U.S.C. §§ 601-612) amended by Subtitle II of the
Contract with America Advancement Act, Pub. L. No. 104-121, 110 Stat. 857 (1996). 5 U.S.C. §612(a).

¢ Exec. Order No. 13,272, § 1, 67 Fed. Reg. 53,461 (Aug. 13, 2002).

71d at § 2.

$1d at § 3(c).

°1d

173 Fed. Reg. 11,711.



“Although their products are not directly regulated by the draft proposed standard, it is
expected that they will provide guaranties to furniture manufacturers regarding fabric
ignition resistance.”"'

Fabric industry representatives believe this issue of direct impacts is important as it
relates to the requirements of the RFA. They believe that much of the economic impact
of this rule will fall on upholstery fabric manufacturing companies that provide fabric to
the furniture manufacturers. The CPSC acknowledges that the rule’s costs to furniture
manufacturers will be mitigated because they will receive certain guarantees from the
fabric industry certifying that the fabrics to be utilized on the upholstered furniture meet
the regulation’s flammability standards.'? Fabric upholstery manufacturers believe that
the mitigated costs afforded to the furniture manufacturers will come directly from them
increasing their costs.

Advocacy believes that despite the apparent inconsistency between the PRA and the
IRFA on this point, it is clear that the rule will have a direct economic impact on
upholstered furniture manufacturers. Under such circumstances, the RFA requires the
CPSC to analyze the rule’s impacts on these directly regulated entities in the IRFA.
While the IRFA, along with the PRA, does a good job of discussing how the rule is
expected to effect small businesses, the fabric upholstery industry believes that the IRFA
would be improved if CPSC better appreciated how certain requirements and costs (direct
and incremental) associated with the rule will impact their industry. Based on
discussions with affected fabric industry representatives, Advocacy would like to provide
the CPSC with the following information that may be of use as the agency finalizes this
regulation.

o The CPSC should refine its estimate of the small business entities that will be
affected by the rule.

Upholstery fabric industry sources indicate that the CPSC has overestimated that number
of fabric manufacturers that are likely to be affected by this rule. The CPSC estimates
that 100 to 200 domestic manufacturers derive a significant share of their revenues from
fabric they produce or import for residential upholstered furniture."> Fabric
representatives estimate that there are approximately twelve upholstery fabric
manufacturers in the United States that produce the majority of all upholstery in the
country which would be subject to the testing standards in this rule, all of which are
considered small under SBA size standards."* With the increased costs necessary to
comply with the regulation, the rule will have an enormous economic impact on the
upholstery fabric manufacturers, a fact that seems to have been underestimated by the
CPSC. Since there appear to be so few fabric manufacturers currently doing business in
the United States, the CPSC’s analysis of the industry takes on added importance. If the
costs of compliance with rule prove too onerous, many of the fabric manufacturers may

173 Fed. Reg. at 11,734.

12 ]d

373 Fed. Reg. at 11,738.

' Information obtained from the National Textile Association.



cease to operate in the marketplace. The fragility of the fabric manufacturing industry is
not lost on the CPSC as it noted in the rule that recent bankruptcies, buy-outs and foreign
competition has shaken the U.S. industry."

This unintended consequence may have a significant impact on the furniture
manufacturing business in the United States. Advocacy suggests that the CPSC
reconsider the number of small upholstery fabric manufacturers and fabric finishers that
will be affected by this rule as required by the RFA and how that information relates to
the rule’s impact on the industry.

e Industry sources suggest that the CPSC has underestimated the true costs of
this rule on upholstery fabric manufacturers.

Advocacy is concerned by the assumptions in the IRFA that fabric testing for compliance
with this rule will be relatively inexpensive, and that these tests will be performed by
fabric manufacturers who will provide furniture manufacturers with a guarantee that the
fabrics comply with the flammability standards.'® The CPSC also assumes that costs to
upholstery fabric manufacturers will be reduced because most of the fabrics that fall
under the new flammability standards already comply with the standards that exist under
the Upholstered Furniture Action Council (UFAC) voluntary industry program of
cigarette ignition tests developed in the 1970s."” The fabric manufacturers assert that the
CPSC has underestimated many of the incremental costs of the rule and therefore the
CPSC’s conclusion that the regulation’s impact on their industry is minimal is misplaced.

While the CPSC assumes in the rule that Class I fabrics will pass the new flammability
standard, industry representatives have noted that some CPSC employees have suggested
that all UFAC Class I fabrics will not pass the new test. Therefore, a responsible
upholstery fabric manufacturer must assume that they will have to test each fabric
irrespective of its class in order to assure that the fabric passes the new flammability
standard.

While upholstery fabric manufacturers have decades of experience with the voluntary
testing procedures under the UFAC standards, no one has experience with the new testing
procedures under this rule. Small furniture manufacturers and fabric manufacturers
directly regulated by the rule are likely to either bear the costs of testing fabric for
compliance, or utilize the option of employing barrier materials in the furniture when
complying with this rule. One fabric manufacturer told Advocacy that it creates
approximately 900 new styles of fabric per year and that the company has approximately
3000 fabrics currently in use. Even using the CPSC’s estimate of $50 per test, the cost of

73 Fed. Reg. at 11,711.
173 Fed. Reg. at 11,734.
'773 Fed. Reg. at 11,735.



testing the majority of these fabrics will be prohibitive for the industry. Industry
representatives indicate that barrier material is more likely to be used in smaller
production, more expensive, furniture. Therefore, the increased cost of using barrier
material will likely be absorbed by small specialty furniture manufacturers further
increasing the impact of this rule on small businesses.

Many small textile mills have neither the staff to perform the required tests, nor the funds
to outsource such testing; as they operate on small revenue margins.'® If the majority of
fabric manufacturers choose to test a large number of fabrics the commercial testing
facilities will soon be overwhelmed, adding to production times for furniture; also, the
price of testing the fabrics will likely increase with the increased demand for testing.

Advocacy urges the CPSC to review the costs of fabric testing under this rule and to
entertain additional alternatives that will minimize the cost of fabric testing on fabric
manufacturers or other related industries.

II. The CPSC’s cost measurement data may be too restrictive and may hinder an
appropriate analysis of small business impacts.

Advocacy is concerned that the IRFA measures the economic impact of the rule in terms
of cost-per-unit-of-cloth and cost-per-piece-of-furniture, rather than measuring or
estimating the overall cost borne by a typical small enterprise.'® Large enterprises
generally have advantages over small businesses in terms of reducing these costs,
whether by negotiating discounted prices for bulk purchases, by outsourcing the
expensive, labor-intensive steps of production that small businesses can only feasibly
perform themselves, or by the ability to benefit from economies of scale by spreading the
fixed costs of compliance over a greater volume of sales. Ifthe IRFA does not use the
individual business enterprise as the basis of its analysis, it is not possible to develop an
accurate measure the impact of the rule on a typical small business, or to determine
whether or not the costs of a rule are borne disproportionately by small businesses.

Advocacy is also concerned that the IRFA assumes that costs incurred by furniture
manufacturers can be passed on to residential consumers.?’ The IRFA does not provide
data to support this conclusion. Affected small businesses may find that cost pass-
through to the end user is problematic in economically inelastic product and service
markets; the IRFA should provide justification for discounting costs in this manner.
Advocacy urges the CPSC to include and explain the basis for these assumptions in its
Final Regulatory Flexibility Analysis (FRFA) to be published in the final rule as this will
result in a more transparent discussion of the actual costs to be incurred by the affected
industries.

'® David Ryan, Director of Quality, Craftex Mills (representing the National Textile Association Upholstery
Fabric Committee.), Remarks at the American Home Furnishings Alliance’s 16™ Annual Flammability
Workshop (Mar. 20, 2008).

' 73 Fed. Reg. at 11,734-38.

2 Id at 11,735-36.



In 2005, the American Home Furnishings Alliance, the National Home Furnishings
Association, and the Upholstered Furniture Action Council jointly commissioned an
economic study”' of the CPSC’s Draft Standard for Upholstered Furniture
Flammability.** Advocacy urges the CPSC to address in the final rule the issues the

~ study raises with regard to those cost measurements in the draft that the CPSC retained
for use in the IRFA.

ITI. The CPSC should consider additional alternatives to the proposed rule.

Pursuant to section 603 of the RFA, an IRFA must consider any significant alternatives to
the proposed rule which accomplish the stated objectives of applicable statutes and which
minimize any significant economic impact of the proposed rule on small entities.”? While
Advocacy commends the CPSC for the discussion of alternatives contained in the
IRFA,** Advocacy wishes to bring to CPSC’s attention other alternatives suggested by
industry representatives:

¢ The use of reduced ignition propensity cigarettes may serve to reduce the
need for this regulation. :

The relevant statute upon which this regulation rests is the Flammable Fabrics Act (FFA).
The FFA’s objective is to “protect the public against unreasonable risk of the occurrence
of fire leading to death or personal injury, or significant property damage.”* The CPSC
states that this proposed rule is intended to fulfill that objective by reducing the risk of
fire from smoldering ignition of furniture.”® The CPSC’s research indicates that the cause
of smoldering ignition is “almost always cigarettes.”’ Yet, the CPSC also admits that
reduced ignition propensity (RIP) cigarettes that will reduce the probability of igniting
upholstered furniture are expected to increase in popularity.28 However, the CPSC does
not address the role of RIP cigarettes in reducing furniture flammability. Industry
representatives told Advocacy that R.J. Reynolds Tobacco Company and Liggett Group
have indicated that they will convert their entire line of cigarettes to the self-
extinguishing type during 2009, and that other cigarette manufacturers are also moving
that direction. This alternative gains credibility because the regulation requires that
fabric testing be done using Pall Mall cigarettes as the ignition source, but R. J. Reynolds
is phasing those cigarettes out in 2009.

! Mark P. Berkman, An Evaluation of the CPSC Staff Preliminary Regulatory Analysis of the Draft
Upholstered Furniture Flammability Standard (Charles River Assoc.’s Int’l, Mar. 2, 2006). Available at
http://www.ahfa.us/uploads/documents/flammreportmarch06.pdf (accessed Apr. 15, 2008).

2 CPSC Draft Standard for Upholstered Furniture F lammability, Description of Draft Standard
Performance Test Requirements, Working Draft, May 2005.

2 5U.8.C. § 603(c).

473 Fed. Reg. at 11,735-11,737.

¥ Flammable Fabrics Act, 15 U.S.C. § 1193(a) (1953).

*6 73 Fed. Reg. at 11,705.

2773 Fed. Reg. at 11,704,

% 73 Fed. Reg. 11,707.



The upholstered furniture industry suggests that RIP cigarettes should play a vital role in
any federal upholstered furniture flammability standard. Data from the National Fire
Prevention Association and the Coalition for Fire Safe Cigarettes indicate that 45 out of
50 States have either adopted, or are moving towards, legislation that will require use of
fire-safe cigarettes.””> While the CPSC acknowledges that it is studying the reduction in
smoldering ignition propensity in relation to RIP cigarettes, this information may serve to
substantially obviate the need for this regulation.

o The CPSC should consider allowing the use of non-silicone treated polyester
fiberfill as an alternative.

The CPSC admits that, “most furniture covered with fabrics that would benefit most from
a barrier of polyester fiberfill over urethane foam is already manufactured in that way.”*°
However, the CPSC does not acknowledge that the use of fiberfill in the mandatory
fabric test for Type 1 furniture would be beneficial in reducing flammability of
upholstered furniture. Industry sources suggest that the CPSC should add a second fabric
test for Type 1 furniture consisting of non-silicone treated polyester fiberfill placed
between the polyurethane foam and the cover fabric. This alternative would allow for
more decorative woven upholstery fabrics to pass the upholstery flammability standard
which would allow the fabrics to be used in Type 1 furniture.

* Reduced deaths from smoldering cigarettes coupled with the States requiring
the use of fire-safe cigarettes may mitigate the public policy concerns of this rule.

While it is often Advocacy’s position that “pursuing no rule™’ is generally not

considered a reasonable alternative under the requirements of section 603(c) of the RFA,
the CPSC may want to study whether the public policy underlying the rule continues to
be warranted. Currently, deaths caused by cigarette ignition of upholstered fabric are
trending down; from 1350 in 1978 to 280 in 2002 to 2004.** Reduced deaths, coupled
with advancements in self-extinguishing cigarettes may serve to mitigate the deaths and
injuries addressed by public policy underlying the rule.

* Eleven States have legislation that has become effective; 17 States have passed legislation; 6 States have
filed legislation that carried over from 2007; and 11 States have filed legislation in 2008. See:
www.nfpa.org/gallery/FSC_2map2.htm.

%73 Fed. Reg. at 11,736.

3173 Fed. Reg. at 11,737.

*2 The data for the years 2002 to 2004 can be located at http:/www.cpsc.gov/library/fire04.pdf and the data
for 1995 can be located at http://www.cpsc.gov/library/datafire.htm].




Conclusion

It is my hope that the CPSC takes these comments into consideration while drafting the
final rule establishing a flammability standard for upholstered furniture. Advocacy
appreciates being given a chance to provide the CPSC with these comments. If you have
any questions or concerns, please do not hesitate to contact me or Assistant Chief
Counsel Linwood Rayford at (202) 401-6880, or via e-mail at linwood.rayford@sba.gov.

Sincerely yours,

T 4

Thomas M. Sullivan
Chief Counsel Advocacy

Linwood L. Rayford, III
Assistant Chief Counsel for Food, Drug and
Health Affairs

Vo P/
Daniel G. Donahue
- Mercatus Fellow

cc: The Honorable Susan Dudley, Administrator, Office of Information and Regulatory
Affairs



Patricia Hirschler

76-12 35th Ave, Apartment SE
New York, NY, 11372

Tel: (617) 817-4611

e-mail: celeching@yahoo.com

Comments on CPSC Upholstered Furniture Flammability Recommendations

I am writing with regards to my concerns about the Consumer Product Safety Commission’s fire
safety regulation of upholstered furniture. I strongly believe that the proposed 16 CFR 1634,
from the Notice of Proposed Rulemaking (Federal Register / Vol. 73, No. 43 / Tuesday, March 4,
2008 / Proposed Rules) is unlikely to be successful in improving the fate of our first responders
when they are called upon to help us in the event of a fire.

I work with firefighters on a regular basis and have a strong concern for their safety, as some of
the worst, fatal fires are often those that start with, or soon spread to, upholstered furniture. I
also know that thousands of people have died (and many more have been injured) from fires that
have involved upholstered furniture and that many of those deaths and injuries were preventable.
I have frequently been told that upholstered furniture sold in England is much less likely to burn
and will spread fires much more slowly than our furniture here. This is the result of laws that
have been in place in England for many years that require the foams in English furniture to pass
fire tests that start with flames. Based on this information, CPSC needs to take more action than
proposing to require only tests with cigarettes and not with matches, lighters or candles.

I hope CPSC will change its mind and generate meaningful regulation that will protect us.

Thank you for your time and attention to this very important safety matter.
Sincerely,

Patricia Hirschler



Stevenson, Todd

From: Patty Tang [celeching@yahoo.com]
Sent: Wednesday, May 14, 2008 1:15 PM
To: CPSC-0s

Subject: Upholstered Furniture NPR
Attachments: Patricia Hirschier to CPSC May 08.doc

Patricia Hirschler to
CPSC May...
Patricia Hirschler
76-12 35th Ave, Apartment 5E
New York, NY, 11372
Tel: (617) 817-4611
e-mail: celeching@yahoo.com

Comments on CPSC Upholstered Furniture Flammability Recommendations

I am writing with regards to my concerns about the Consumer Product Safety Commissionlls
fire safety regulation of upholstered furniture. I strongly believe that the proposed 16
CFR 1634, from the Notice of Proposed Rulemaking (Federal Register / Vol. 73, No. 43 /
Tuesday, March 4, 2008 / Proposed Rules) is unlikely to be successful in improving the
fate of our first responders when they are called upon to help us in the event of a fire.

I work with firefighters on a regular basis and have a strong concern for their safety, as
-some of the worst, fatal fires are often those that start with, or soon spread to,
upholstered furniture. I also know that thousands of people have died (and many more have
been injured) from fires that have involved upholstered furniture and that many of those
deaths and injuries were preventable. I have frequently been told that upholstered
furniture sold in England is much less likely to burn and will spread fires much more
slowly than our furniture here. This is the result of laws that have been in place in
England for many years that require the foams in English furniture to pass fire tests that
start with flames. Based on this information, CPSC needs to take more action than
proposing to require only tests with cigarettes and not with matches, lighters or candles.

I hope CPSC will change its mind and generate meaningful regulation that will protect us.

Thank you for your time and attention to this very important safety matter.
Sincerely,

Patricia Hirschler
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April 14, 2008

Office of the Secretary

Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

Dear Chairwoman Nord:

As a former nurse, safety is up-most in my mind. I understand from several reports that
in November of last year, the CPSC allowed removal of flame retardants from the foam
in residential furniture.

It is only common sense that the furniture purchased by the public is safe and meets
safety standards. But now, I am concerned with this new information, as it will cause
potential harm for all Americans.

There is no question that chemical flame retardants have decreased fire-related residential
deaths. '

- Please review your recent actions in reference towards fire safety standards on residential
furniture. Safety is paramount and that is the reason why the CPSC should reconsider this
issue of fire safety. '

Sincerely,

Groo o) e
Gwen Norton

4301 Garfield St.
Anchorage, Alaska 99503
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Stevenson, Todd

From: Stacy Sikora [stacy. sukora@gman com)
Sent: Wednesday, May 14, 2008 12:56 AM
To: CPSC-0S

Subject: Consumer Product Safety Commission

May 13, 2008

Office of the Secretary

Consumer Product Safety Commission
4330 East West Highway

Bethesda, MD 20814

To Whom It May Concern:

I am writing to express my apprehension with the direction the CPSC is moving towards in
response to fire safety standards on residential furniture. Recently | was made aware of your
proposal for fire safety standards through the Citizens for Fire Safety coalition, and | was
shocked by the direction the CPSC is taking.

As a mother of young children, their safety is always on my mind. Not only do | teach my
children the importance of safety, especially fire-safety but | also remain informed of the safety
standards being used on the products | bring into my house. | expect that the products |
purchase for my home meet the highest safety standards available. The highest fire safety
standards should not be a luxury, but instead a mandate on all residential furniture. | should
not have to worry about the dangers of a fire-related injury because the furniture | purchased
does not meet the highest fire safety standards available. Your proposal however, does not
require products to be manufactured completely flame retardant and would lessen the existing
fire safety standards. The current flame retardant standards pose very little risk to individuals,
while providing maximum protection during a fire related incident.

I would expect the CPSC to be working on my behalf to ensure my family remains safe from
fire-related injuries by setting a precedent for completely flame retardant furnifure. | am
asking you to please reconsider and revise your proposal in order to develop a precedent for
the highest fire safety standards.

Sincerely,

Stacy Sikora
403 W. Howe
Seattle, WA 98119

5/14/2008



Stevenson, Todd H
From: Joe Zicherman [joe@fcafire.com]

Sent: Thursday, May 15, 2008 3:42 PM

To: CPSC-0S

Subject: 16 CFR 1634 - Comments on Proposed rule of 3 4 2008

Attachments: 515 08 JZ CPSC letter.pdf; 11 05 Final Article from ATLA November Issue.pdf; JZ letter to

CPSC re Furniture Flammibility 10-9-2001.pdf

wm h W

51508 3Z CPSC 11 05 Final Article JZ letter to CPSC re
letter.pdf (33... from ATLA ... Furniture...
To Whom It May Concern:

My comments on Proposed rule for 16 CFR 1634 follow below in this e-mail. I have also
attached a digitally signed pdf copy of those comments for the docket as well as two other
related .pdf items.

Please confirm receipt of these items.

Joseph B. Zicherman, Ph.D., SFPE

May 15, 2008

To: Office of the Secretary.
Consumer Product Safety Commissiomn.
4330 E. West Hwy.
Bethesda, MD 20814

Subject: Comments on:

16 CFR Part 1634
Standard for the flammability of residential upholstered furniture -propcsed rule
Thursday, March 4, 2008 and Thursday, March 4, 2008

To whom it may concern:

I am a fire scientist, who has worked in the area consumer product flammability for 30
plus years. I have worked with the Consumer Product Safety Commission from time to time,
in several areas These areas include the subject area - flammabiiity properties of
upholstered furniture.

Some years ago, in October 2001, I commented on this same subject area - flammability
properties of upholstered furniture - to the Commission. At that time I stressed the
importance of heat release properties of these furniture items as when uncontrolled, this
property has been demonstrated to be responsible for deaths, and high levels of injuries
and property damage.

Along with that communication to the Commission I provided videotapes of standardized fire
testing of upholstered cushioned furniture one type or another available at the time. I
stressed the fact that many of these were capable of causing large enough fires when
ignited in most residential circumstances, to lead to post-flashover fire conditions.

A copy of that letter and the response from the Commission prepared by Dale Ray (January
15, 2002) are attached to this e-mail communication for reference purposes.

I have reviewed the current proposed rule, and I am both surprised and disappointed in its
contentg. I am surprised in that essentially the single regulatory approach proposed is

1



to regulate ignition as prescribed in the proposed rule.

I am disappointed because the proposed rule will foreseeably allow upholstered cushioned
furniture to be sold which will have modest - and questionable - ignition resistance while
at the same time will not be regulated in any way for potential levels of heat release
properties such items can create when sustained ignitions occur.

Why do I stress the importance of heat release properties? Currently,these well defined
engineering properties are consistently considered to be the most reliable engineering
property upon which the fire hazard of any product or scenario can be judged. Yet, the
proposed rule does not in any way address characterization and regulation of heat release
properties of the upholstered furniture items it would seek to regulate.

In lay terms, the threat posed by high rates of heat release can be described in this way:
There is no single item or group of - items - other than upholstered furniture that in my
experience will consistently produce large amounts of heat, combustion gases and smoke
when ignited during routinely foreseeable residential fire scenarios.

Similar comments could have been be made about [currently unavailable] mattresses until
recently. Now however, under 16 CFR 1633, the CPSC is regulating the heat release of
every new mattress sold in the US, with the cooperation of the mattress manufacturing
industry.

It is a wonder to me - for this reason alone - that the Commission is considering anything
but regulating furniture based on heat release. This is particularly true in that the
furniture industry uses very similar cushioning technology to that found in the mattress
industry, and the cushioning materials used in both industries is primarily responsible
for high rates of heat release seen when the products they manufacture ignite if not
controlled for HRR properties.. '

I believe that there three important areas need to be addressed primarily in regards to
the regulation of flammability and fire performance of cushioned upholstered furniture.

These are all addressed in your proposed rulemaking package to one degree or another and
my comments below consider and critique the CPSC view as recently published as part of

this rulemaking process. These areas are as
follows:
1. Fire Performance - Determining and characterizing the fire performance and potential

hazards of upholstered cushioned furniture include important components that are related
to both (a.) ignition resistance and (b.) heat release related properties.

The proposed rule attempts to address ignition resistance and I do not take issue with the
findings in general. However, I do believe that testing of individual components/mockups
may lead to false or inaccurate findings in certain cases.

However, by ignoring the second area - heat release related properties of the cushioning
materials used in particular and/or combinations of padding and upholstery, the proposed
rule ignores the threat that such furniture poses when indeed it does ignite. This is
particularly important when the furniture is not the initial item subjected to a potential
ignition scenario but rather a second or third item subjected to a foreseeable growing
fire in a residential environment. I have seen and can document countless such fire
scenes, where personal injuries, death and large property losses are common because of the
heat load provided by upholstered furniture,

I believe the proposed rule falls short of what is needed in contrast to the caveats of 16
CFR 1633, which provide clear guidance as to appropriate regulation in this area.

2. Fire incidence - As part of the justification for the proposed rule, the March 4, 2008
CPSC proposed rule text suggests that numbers of deaths, injuries and property damage
caused by furniture fires are far lower than my experience with this problem on the ground
and that these numbers do not justify extensive regulation.

In reviewing the data presented, numbers of deaths listed in some of the year's cited
appear to me to be far lower than my own personal experience with the outcome of such
fires and my own experience cannot represent more than a fraction of those losses

2



nationwide.

I know for example, that fire incidence data collected at the local level does not note or
record the impact of large fuel packages as provided by currently available upholstered

cushioned furniture. In particular, the effects of such items are never [quantitatively or
qualitatively] noted when the same items are not identified as the "first item ignited" in

a given fire incident. Here in California as well, I note that the CFIR's fire incident
reporting system does not make provision for reporting such information with any degree of
accuracy. In addition, data compilation for such information - when it is gathered - is

essentially random at best and the population base for California's information that has
gone largely unrecorded is in excess of 30 million people!

For these reasons I have very serious questions regarding the fire incidence data on which
the proposed rule is purportedly based.

3. Cost-benefit issues - The proposed rulemaking document suggests that regulating beyond
the small open flame ignition testing recommended will not provide cost benefits. Because
of flawed gathering of fire incidence data - commented on above - serious or competent
calculation of the true costs of excessively flammable upholstered furniture have not been
identified in the current analysis.

Conversely, for the manufacture of mattresses, which essentially utilize the same
technology as furniture, the fact that 16 CFR 1633 exists and has been on the books for
sometime now tells us that regulation of heat release properties of such furniture is
certainly not an undue burden for industry and provides needed societal cost benefits.

Another area of societal import not noted in the Commissions package is the impact which
the proposed regulation could potentially have on upholstered furniture products liability
litigation. I have been involved in such litigations thru the years as a technical expert
and I believe they are wasteful. I also believe that furniture manufacturers will not
produce technically achievable safe furniture unless the Commission provides needed
regulations. I have attached some published comments I have made with a colleague on the
subject of flammability of currently available upholstered furniture for the commissions
review.

I hope the commission will consider my comments. I note that in Mr. Ray's response to my
letter of 2002 to the Commission about this subject, he noted the following:

"The CPSC staff will consider all reasonable technical approaches.
As we continue to work toward reducing the risk to consumers associated
with upholstered furniture fires."

"Codificatiocn of the mattress standard in the interim - since our earlier exchange of
correspondence - provides ample basis to describe the regulation of heat release
properties as a ".. reasonable technical apprcach" to address the problem of fire
performance of currently available upholstered furniture. Regulation of heat release
related properties should be re-considered by the Commission and included in the proposed
rule. :

I thank you for your interest and would be happy to visit with the committee staff to
further assist in their deliberations should I be requested to do so.

Very truly yours,

Joseph B. Zicherman, Ph.D, SFPE
Fire Cause Analysis

935 Pardee Street

Berkeley, CA 94710-2623

(510) 649 1300

(510) 649 3099 Fax



For general information about Fire Cause Analysis - please go to www.fcafire.com

Att: .pdf copies of 2002 CPSC - FCA - JZ Correspondance (2 items)
Journal Article - "Is there a time bomb in my sofa?"
Pdf copy of this letter.

Joseph B. Zicherman, Ph.D, SFPE
Fire Cause Analysis

935 Pardee Street

Berkeley, CA 94710-2623

(510) 649 1300

(510) 649 3099 Fax

For general information about Fire Cause Analysis - please go to www.fcafire.com



May 15, 2008

To:  Office of the Secretary.
Consumer Product Safety Commission.
4330 E. West Hwy.
Bethesda, MD 20814

Subject: Comments on:

16 CFR Part 1634
Standard for the flammability of residential upholstered furniture -proposed rule
Thursday, March 4, 2008 and Thursday, March 4, 2008

To whom it may concern:

I am a fire scientist, who has worked in the area consumer product flammability for 30
plus years. I have worked with the Consumer Product Safety Commission from time to
time, in several areas These areas include the subject area - flammability properties of
upholstered furniture.

Some years ago, in October 2001, I commented on this same subject area - flammability
properties of upholstered furniture - to the Commission. At that time I stressed the
importance of heat release properties of these furniture items as when uncontrolled, this
property has been demonstrated to be responsible for deaths, and high levels of injuries
and property damage.

Along with that communication to the Commission I provided videotapes of standardized
fire testing of upholstered cushioned furniture one type or another available at the time. 1
stressed the fact that many of these were capable of causing large enough fires when
ignited in most residential circumstances, to lead to post-flashover fire conditions.

A copy of that letter and the response from the Commission prepared by Dale Ray
(January 15, 2002) are attached to this e-mail communication for reference purposes.

I have reviewed the current proposed rule, and I am both surprised and disappointed in its
contents. I am surprised in that essentially the single regulatory approach proposed is to
regulate ignition as prescribed in the proposed rule.

I am disappointed because the proposed rule will foreseeably allow upholstered
cushioned furniture to be sold which will have modest — and questionable - ignition
resistance while at the same time will not be regulated in any way for potential levels of
heat release properties such items can create when sustained ignitions occur.

Why do I stress the importance of heat release properties? Currently,these well defined
engineering properties are consistently considered to be the most reliable engineering



property upon which the fire hazard of any product or scenario can be judged. Yet, the
proposed rule does not in any way address characterization and regulation of heat release
properties of the upholstered furniture items it would seek to regulate.

In lay terms, the threat posed by high rates of heat release can be described in this way:
There is no single item or group of items - other than upholstered furniture that in my
experience will consistently produce large amounts of heat, combustion gases and smoke
when ignited during routinely foreseeable residential fire scenarios.

Similar comments could have been be made about [currently unavailable] mattresses
until recently. Now however, under 16 CFR 1633, the CPSC is regulating the heat
release of every new mattress sold in the US, with the cooperation of the mattress
manufacturing industry.

It is a wonder to me - for this reason alone - that the Commission is considering anything
but regulating furniture based on heat release. This is particularly true in that the
furniture industry uses very similar cushioning technology to that found in the mattress
industry, and the cushioning materials used in both industries is primarily responsible for
high rates of heat release seen when the products they manufacture ignite if not controlled
for HRR properties..

I believe that there three important areas need to be addressed primarily in regards to the
regulation of flammability and fire performance of cushioned upholstered furniture.

These are all addressed in your proposed rulemaking package to one degree or another
and my comments below consider and critique the CPSC view as recently published as
part of this rulemaking process. These areas are as follows:

1. Fire Performance — Determining and characterizing the fire performance and potential
hazards of upholstered cushioned furniture include important components that are related
to both (a.) ignition resistance and (b.) heat release related properties.

The proposed rule attempts to address ignition resistance and I do not take issue with the
findings in general. However, I do believe that testing of individual
components/mockups may lead to false or inaccurate findings in certain cases.

However, by ignoring the second area - heat release related properties of the cushioning
materials used in particular and/or combinations of padding and upholstery, the proposed
rule ignores the threat that such furniture poses when indeed it does ignite. This is
particularly important when the furniture is not the initial item subjected to a potential
ignition scenario but rather a second or third item subjected to a foreseeable growing fire
in a residential environment. I have seen and can document countless such fire scenes,
where personal injuries, death and large property losses are common because of the heat
load provided by upholstered furniture,



I believe the proposed rule falls short of what is needed in contrast to the caveats of 16
CFR 1633, which provide clear guidance as to appropriate regulation in this area.

2. Fire incidence - As part of the justification for the proposed rule, the March 4, 2008
CPSC proposed rule text suggests that numbers of deaths, injuries and property damage
caused by furniture fires are far lower than my experience with this problem on the
ground and that these numbers do not justify extensive regulation.

In reviewing the data presented, numbers of deaths listed in some of the year's cited
appear to me to be far lower than my own personal experience with the outcome of such
fires and my own experience cannot represent more than a fraction of those losses
nationwide.

I know for example, that fire incidence data collected at the local level does not note or
record the impact of large fuel packages as provided by currently available upholstered
cushioned furniture. In particular, the effects of such items are never [quantitatively or
qualitatively] noted when the same items are not identified as the “first item ignited” in a
given fire incident. Here in California as well, I note that the CFIR’s fire incident
reporting system does not make provision for reporting such information with any degree
of accuracy. In addition, data compilation for such information - when it is gathered - is
essentially random at best and the population base for California’s information that has
gone largely unrecorded is in excess of 30 million people!

For these reasons I have very serious questions regarding the fire incidence data on which
the proposed rule is purportedly based. ‘

3. Cost-benefit issues - The proposed rulemaking document suggests that regulating
beyond the small open flame ignition testing recommended will not provide cost benefits.
Because of flawed gathering of fire incidence data - commented on above - serious or
competent calculation of the true costs of excessively flammable upholstered furniture
have not been identified in the current analysis.

Conversely, for the manufacture of mattresses, which essentially utilize the same
technology as furniture, the fact that 16 CFR 1633 exists and has been on the books for
sometime now tells us that regulation of heat release properties of such furniture is
certainly not an undue burden for industry and provides needed societal cost benefits.

Another area of societal import not noted in the Commissions package is the impact
which the proposed regulation could potentially have on upholstered furniture products
liability litigation. I have been involved in such litigations thru the years as a technical
expert and I believe they are wasteful. I also believe that furniture manufacturers will not
produce technically achievable safe furniture unless the Commission provides needed
regulations. I have attached some published comments I have made with a colleague on



the subject of flammability of currently available upholstered furniture for the
commissions review.

I hope the commission will consider my comments. I note that in Mr. Ray's response to
my letter of 2002 to the Commission about this subject, he noted the following:

“The CPSC staff will consider all reasonable technical approaches. As we
continue to work toward reducing the risk to consumers associated with
upholstered furniture fires."

Codification of the mattress standard in the interim - since our earlier exchange of
correspondence - provides ample basis to describe the regulation of heat release
properties as a “.... reasonable technical approach” to address the problem of fire
performance of currently available upholstered furniture. Regulation of heat release
related properties should be re-considered by the Commission and included in the
proposed rule.

I thank you for your interest and would be happy to visit with the committee staff to
further assist in their deliberations should I be requested to do so.

Very truly yours,
J Oseph B ) l;iig:‘t::z::‘gned by Jostaph B.
. DN:CN = Jo_seph B. Zlcherm?n, [
Zlcherm a n =US, O = Fire Cause Analysis

Date: 2008.05.15 12:38:48 -07'00"
Joseph B. Zicherman, Ph.D, SFPE
Fire Cause Analysis
935 Pardee Street
Berkeley, CA 94710-2623
(510) 649 1300
(510) 649 3099 Fax

For general information about Fire Cause Analysis - please go to www.fcafire.com

Att: .pdf copies of 2002 CPSC — FCA ~ JZ Correspondance (2 items)
Journal Article - “Is there a time bomb in my sofa?”
Pdf copy of this letter.
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he scenario is all too frequent

ls there a I and invartably tragic. Small chil-
' : dren are natrally atracted to

fire. An unsupcrvised child, playing with

alighter ormatches, ignites thecouchin
l m e om the family den, then runs and hides.' In
just two or three minutes, the room be-

- : . comes untenable; fire then fills the
_ , room in a condition called lashover,?
ln the SOfa - which no one can survive. Almost im-
mediately, thefire spreads rapidly to oth-
er parts of the home, where occupants

often are seriously injured orkilled.
Thisisaworst-case scenario, butsadly,
it is not unusual. Dwicllings arc especial-
ROBERT I°. FOSTER AND JOSEPH B. ZIGHERMAN ly vulnerable to fire hazards because of
furnilure that can ignite easily, regard-
less of how a fire starts. Statistical and
i . fire incidence data indicates that the
Uf)hO Istere d f UTRILUTE  home iswhere people are most likely to

can MUY @4 SMa Z l f?x re experience ascrious fire.”

In the presence of an ignition smuree,

into a life_t hreatenin g fire is more likely tostartorspread in a

- X . home that has furniture cushioned with

b la/ze m mnmu tes. polyurethane foam. Andyet this materi-

" . ‘ alis used in nearly all upholsicred frni-
Although the problem of ya b

tare sold in the United States. Itis a pe-

furrfnitu/re ﬂ amma b 7 [7 t)) troleumn-based product thathassome of
. the same combustion characteristics as

18 We (L known 10 gusoline and kerosene. Unmodified, it

. jemites readily and burns vigorously
manufacturers, MOSt Hre soedionmaligiions o

whenexposed loasm allignition source,

CONSUM ers rem ain giving off huge volumes ol dense black

smoke that contains toxic gases. Itulso

unaware Of 2£S  consumesavailable oxygen asitburns,
: which further threatens people in the
magnitude. peol

e

home.
; Foam manufacturers have longissued
F : explicitwritten wamings o these prop-
: ertics to lurnitwre makers,' butthe mak-
ers do not convey these warnings mean-
ingfully o consumers, probably becatise
such warnings wonld canse furmture
sales to decline,
! Other furniture components con-
' tribute to the problemas well. Soue fab-
rics perform better thau others in the
presence of small, open-flanc ignition
sources such as mutches and lighters.
Some ignite easilyandspread flame rap-
idly oraccelerate smolderiugiu the pres-
ence of bhurning cigarettes. Polyester
liberusec inseat backs may initally melt

AT
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This phote was taken between four and five
minutes after ignition, during a test the authors
conducted in 2 case.

away fromn flame but then burn rapidly
and create a liquid “pool fire,” which
then [owsinte andignites surrounding
materials.

Why is upholstered furniture so dan-
gerous? If asofain anaverage-sized fam-
ilyden (8feetby12[eet, forexample) ig-
nites, the fire in that room will reach a,
heatrelease level of several million watts
of energyin less thuan fourminutes. The

rooin typically reaches the point of

flashover when the fire approaches
800,000 to 1 million watts of energy. So

in this example, where does the rest of

the energy—2 million to % million
watls—go? It goes elsewhere in the
homeand creates untenable conditions
far from the room the sofaisin.

The heat and smoke produced are
lethal, and the speed with which they
spread makes the situation cven more
deadly. Extensive Hierature confirms
this effect of burning furniture.” Fur-
niture need notperform so poorly, but
most cushioned furniture available for
purchase today will perform thiswayin
afirve,

Furniture can be made reasonably
safe with feasible, commercially avail-
able matertalsand designs atreasonable
cost. Some furniture-covering materials
sueh as wool, leather, modacrylics, and
PVCvinyl typically perform adequately
without retardants. Fire barrier mate-
rials, designed to go between the fabric
and highly flammable foam o dclayig-
nition, have been produced for dec-
ades and can be incorporated into fur-
niture fora modestincrease in cost.”

Methods to trear [illing materials
such as polyurcthane foam, polyester
[iber, and cotton with fire retardants
have long heen available.” Cestain de-
sign options in upholstered furniture
construction also can help minimize
Mammability. For example, manufac-
turers can use less of the most flam-
mable foam materials by making cush-

ions with a layer of fire-retardant foam
or padding (also known as an interlin-
er) that wraps around the highly flam-
mable foamn core.

Standards

Tt has been well known for years that
enshioned ferniture manufacthured with
conventional polyurethane foam rou-
tinely causes fives to growso rapidly that
the resulting heat and smoke pose a
grave hazard o life. As early as 1972, the
Department of Commerce issued 2 no-
tice in the Mederal Register that a regula-
tion may be needed to eliminate or re-
duce the risk of injury and death from
upholstered furniture fires.”

Furniture manufacturers, retailers,
and component and material supplicrs
addressed smoldering ignition sources
such as cigarettes in the Jate 1970s by

_adopting a voluniary standard through

an industry organization formed for that
purpose, the United Furniture Action
Counsel (UFAC). The standard ad-
dressed only cigarettes as an ignition
source—nol open-flame sources. The
industryadopted the standard largely o
thwart mandatory federal regulation,
which presumably would have been
more stringent and thus more costly
than the voluntarystandard. The indus-
try hras continuecl to resistregulation for
decades, primarily through the UFAG
and the American Furniture Manufac-
turers Association (AFMA).
While the vohimtary standard has re-
duced theinddence of upholstered fur-

ROBERT ¥. FOSTER AND JOSEPH B. 2ICHERMAN

niture fires, both smoldering and open-
flame ignition sources coutinue to cause
catastrophic losses. The Consumer
Product Safety Commission (CPSC) re-
ported in 1997 and again in 2001 that
upholstered furniture is associated with
more residential fire deaths than any
other product under its jurisdiction’
and that the rate of injury and death
from openflame ignition of uphol-
stered furniture had remained constant
for more than 20 years."

Undl recently, neither the industry
nor the CPSC had addressed the rate of
fire growth after upholstered furniture
ignites. A May 2005 CPSG draft per-
formance-based {Tammability standard
Tlimits the mass orweightloss of burning
furniture in a given period of time un-
deraspecific test protocol.”

Governimentagencies such as the Na-
tonal Institute o’ Standards and Tech-
nology, the U.S, Fire Administration,
and the CPSC—as well as [ire-related
organizations such as the National Fire
Protection Association (NFPA) and Na-
tional Association of State Fire Marshals
(NASFM)—have conducted testingand
analyzed fire-Joss trends and statistics
ancl have published articles, studies, and
reports chronicling the problem over

RouerT P. FOSTER & ¢ pariner in the
Foster Law Form in Greenville, South
Caroling. Josurn B. ZICHERMAN S @

fire scientist and a principal of Fire

Cause Analysis, a consuliing firm lo-
cated in Berkeley, California.

TRIAL November 2005’ 59




PRODUCGTS LIABILITY

the last 30 years."” Numerous television
documentaries have broadcast the trag-
ic consequences of fires associated with
these products and the unsuccessful ef-
forts of these organizations to bring
aboutpositive change.” ‘
In 1993, the NASFM petitioned the
CPSC to pass regulations requiring that
upholstered furniture be constructed
with fire-retardant materials and that
manufachirers convey appropriale
warningsof fire hazards o consumers.*
The CPSC has had the petition under
consideraton ever since. Regulatory

forts may preempt that standard. In
1991, the state enacted stringent per-
formance-based flammability regula-
tions thatincorporate heatrelease sens-
ing technology to ensure the safety of
upholstered seating furniture used in
public buildings.*

California has a stringent flammabil-
ity regulation for martresses as well. Ttin-
cludesscientific performance-based cri-
teria to significantly reduce the deaths
and injuries that polyurethene-filled
mattresses have caused in the state for
decades.”

Due to scientific advances, heatrelease sensing

bills were introduced in the House and
Scnate in the 108th Congress, but they
did notpass.™

The outcome of a 2003 CPSCmeet-
ing an fumiture flammabiliy suggese
ed that the furniture industry and its
trade associations may be less resistant
to improving their products’ fire per-
formance—possibly because it would
help them contro the growth of im-
ported upholstered furniture. If stan-
dards were stricter, American manufac-
wirers would have an edge over their
foreign counterparts.

1 2004, leaders of the fiirniture, tex-
tite, and polyurethene foam industries,
as well as the CPSC, NASFM, and pub-
lic interest groups, participated in a
hearing that then-Sen. Emest Hollings
(D-5.C.} convened on the proposed
American Home Fire Safety Act. The
industriesacknowledged that a manda-
tory {lamunability standard was forth-
coming and offered perspectives on
available options 1o make their prod-
ucts safer.

California is the ouly state that regu-
Jates upholstered fumiture for residen-
tial use,* and a hill is pending in its leg-
islatare to toughen its Mammability
standard.” However, anynew federal Jeg-
islation that results from the CPSC’s ef
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technology could be used more widely to regulate
the fire performance of commercial and residential

upholstered furniture.

The United Kingdom has adopted a
stringentfire standard requiring the use
of fireretardant technology in residen-
tial furniture sold there since 1988.% A
recent UK. government sty attests to
the regulation’s role in significandy re-
ducing death, injury, and property dam-
age caused by furniture fires.®

Due to scientfic advances, heat-
release sensing teelinology could be
used more widely than in California to
regulate the fire performance of com-
mercial® and residential * upholstered
farniture. However, even il mapuflac-
turers do make their furniture safer, the
nation has a hacklog of cushioned fur-
niture and mattresses produced over the
last 30 to 40 years that will continue to
pose a grave hazard,

Types of claims

Furniture fire hazards are nota new
plhicnomenon, although most Ameri-
cans remain unaware of them. People
injured by these [ires are increasingly
bringing recoveryactions against man-
ufacturers, material suppliers, and re-
tailers of upholstered furniture prod-
ucts. To the authors” knowledge, no
such claims bave gone to trial. but many
have beensettled. In one Alabam: case
againstafurniture maker, for example,

a candle fell from a wall sconce to the
floor and ignited a scctional sofa,
killing two children and seriously in-
Juring theirmother In anothercase, all
four occupants of a Kentucky home
died when a child set fire to a sectional
sofawith a cigarette lighter™

Inaddition w claimsmade for cleaths
and injurics trom furniture fires, there
is subrogation potential for insured
property losses that furniture flamma-
bility defects exacerbated. As in auto-
maobile crashworthiness cascs, you can
argue that while the product itself did
not cause the accidentor the fire, its de-
fectve construedon catsed additional
injuryaid damages.” In afurnitire fire
case, plaintilf counsel should try to
prove that without the defect, no one
would have been hurtor killed because
the fiurniture may nothave ignited—or,
if 1t did, stower tire growth would have
leftample time fora potential victini to
understand the developing huzard and
cscape injury-fice.

Thistheoryalso effectively rebuts the
detense that the occupants’ negligence
somehow caused the lire. Parniture be-
ing exposed to asmalliguition source is
undeniably foreseeable, buased on reh-
able government statistics.” Tn most
states, manufacturers have a duty to de-
sign produacts without defects against
foreseeable uses anid misuses.™

A manufacturer has a duty first to
eliminate defects and then, if the dan-
ger cannol. be removed. Lo adequately
warn users about the product’sinherent
dangers.” A retailer or distributor may
naothave “safe design” ebligations butin
most jurisdictions does haveadutytore-
frain from contributing to the defect (by
remaoviugwarnings, for example) and to
compunicate any dangers of whichitis,
or should be, aware.® This duty can be
used to address liabilite in states that
have a “sealed container” defense, which
insulates the distributors and retailers
that pass the procict along from the

manufacturer.

In many instances, fumniture mami-
facturers discard explicit {Tammability
warnings from foam suppliers, and con-
stmers never sce them. The average
consumer is unaware of the flamma-
bility characteristics of household fur-



nilure, and those in the chain of distri-
bution do litde o advise them of these
dangers.

Pursuing a case

When initially evaluating a potential
casc, you need to undertake a thorough
mvestigation of the cause and origin of
the fire and preserve the scene and re-
mains ol farniture that niay have aceel
erated the blaze. You will need o show
that the ilem in question was one of the
initial materjalsignited, so itdoesnotap-
pear thatitwas engulfed by a large con-
Magration thatno prodnct design could
avoid. One could notreasonably expect
asofa to be fireproot.

liisimportantto determine whatrole
the product plaved. You need 1o deter-
mine heaeawhere thefirestarted, how
the piece of furniture affected fire
spread and (ire suppression, and the
product’s background (when andwhere
itwas purchased and its manufacwurer).
Even i most materials have been
bwned away, the furninue springs al-
mostalways sitrvive the fire and indicate
the fumilure’slocalion.

The dense black sinoke, Loxic gases,
and rapid heat release thataccompany
furniture and matiress lires rarcly can
be atwibued to other houschold
sources. nvestigators should be aware
that il these factors are present, defee-
tively designed and manuiactured
cushioned furniture may well have
beenpresent. In theabsence ol known
accelerants, investigators shonld focus
onspread factors thatled a smallfire to
grow quickly into a large one (consis-
tentwith NFPA 921, the NFPA's Guide
for Fire and lixplosion Invesligations,
which provides proper investigation
technigues).

Docimentaion of the scene should
include pre-and posttire conditions, di-
mensions of rooms and openings, re-
mains of the lurminwe, wid the condi-
tion of other furmishings.

Ttisimportant to preserve thescenc of
the tire and any fuminire remains so
thal potentiab defendants can inspect
them. Thiswillhelpyouavoid evideuce-
spoliation claims thal conld, undersome
state Jaws, lead o imiations on evi-
dence presented at trial—or outripght

cismissal of the claim.®
As in aury products case, you need 1o
identfy the manufacturer or other li-

able defendant. Butin some cases, the |

picce of upholstered furniture atissuc
may have been so flammable that it vir-
tually destrayed itsell and rendered
idendfication nearly impossible. The
“law tag” that federal law requires be al-
fixed to the product, identifying the
maker and type and percentages of fill-
ing materials. seldom survives a sith-
stantial residential fire that oviginated
with upholstered furniture.

Consumnters often purchase furni-
ture in suites, which may include a
companion piece of fumiture dratwas
far enough away from the fire to have
retained its identification tags. Anoth-
er possible way to identify fiuniture is
through retailers and rental compa-
nies, whichmaybeable to provide a pa-
per trail from the client back to the
manufactorer,

Upholstered furniture has been esti-
mated to last an average of 15 to 17
years® and s often passed down
through fanily members and sold at
vard sales and {lea markets. This can
nyake tracing the product throngh the
chain ol ownership backto a particular
retailer or manufacturer difficult. Also,
popularstyles are copied by other mak-
crs, comnpounding the problem. Since
styles ol upholstered furniture change
everysixto nine months onaverage, the
itemin queston is unlikely to bein pro-
duction very Jong, which sometimes
makes obtaining an exemplar for test-
ing more difficult.

Il an exemplar can be obtaimed, liav-
ing an expert conduct full-scale testing
of the product can help demonstrale
its combustion characteristics. Burning
characteristics such as rate of heat re-
lease; temperatures atvarious locations
inthearea of the furmitre; s;moke, car-
bon monoxide, oxides of cyanide and
nitrogen generated; and consumption
of oxygen can be measured and docu-
mented. Such testing often adds com-
pelling evidence (o the plaintiff’s case.
Howcever, you should exercise caution
inattemptling to reconstrueet the five in
question becaiise many variables make
precise reconstruction difTreult, and
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such attempis mightnotbe admissible
it courL.

All stares Tuave statutes of limitalions
from the accrual of the claim, most of-
ten the date of thelire, unless minorsor
incompetents arc living vicims. Some
states bave statutes of repose (rom the
date the productwas manufactured or
placed in the stream of commerce. Re-
pose limitations can bar claims cven be-
fore the fire occurred if the period of
time between manufacture and the fire
is Tonger than the period of repose.
These statntes usually have heen upheld
against consttutional challenges based
on equal protection, open courts, and
due process.* You may want to consider
whetherthe forumissubjecttostringent
statates of limitarions or repose when
deciding where 1o file suit.

[T the investigation and research look
promising, you mustweigh the meritsof
the claiin and likelihood of suceess
againstihe high costs of litigatinga com-
plex products case of this type. You may
nced to employ experts on several sul-

jects, induding ignitalality, {lanumabihi-

ty, and design of upholstered furniture:
warnings; catse and origin; toxicity of
cornbustion by-products; human factors
and hehavior in [Tre einergencies; come-
puter fire modcling: fire dynamics; ancl
burn physicians, psychiateists, and other
medical experts. These cases always are
litgated vigorously through extended
periods of discovery.

A combination of full-scale tests, cor-
poraie depositions, and discovery can
yicld snecessTul residts against furnitare
makers. Full-scal
manufaciurer’s exemplar product that
demonstrate a raging fire, as well as in-
formation in the public domain abowt

¢ tests of a defendant

the furniture flammabitity problem,
provide fertile ground for discovery,
depositions, mediation, and trial. You
can vse them to prove not ouly how dan-
gerots upholsered farnture is but also
thatthe defendantskneworshould have
known of these dangers and the means
o mitigate them,

Until mandatory regulations or
stricter stanchrds make upholstered
furnire safer, people rewain vulnera-
bie to the danger that theiy own furni-
tnre will fuel a fire. Technical kpowl-
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cdge of upholstered furniwre flam-
mability, along with creative advocacy,
will increase the likelihood of a favor-
able result for clients whose Hves have
been forever changed by this serious
productdefect. |

Noles
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October 9, 2001

Ms. Ann Brown

Chairperson — US Consumer Product Safety Commission
4330 East West HWY

Bethesda, MD 20814-4408

RE: Furniture Flammability

Dear Ms. Brown:

| have been impressed with the renewed efforts of the CPSC to upgrade the fire safety of US citizens
over recent years and have in particular been interested in the Commission’s activities related to

furmniture flammability.

For many years we have known that certain types of padded, upholstered fumiture present
unreasonable dangers in that they ignite readily and immediately after ignition producing copious
quantities of heat, smoke and other unwanted products of combustions.

For your information | have enclosed two videotapes that illustrate how differently padded couches
bum when subjected to small ignition sources.

For some years | have worked in the area of fire safety and | am convinced that the poor fire
performance and rapid heat and smoke release shown by most of the cushioned fumiture available
to consumers in the U.S. has contributed to many deaths and injuries. Most of the cases | have been
involved with included ignition of a piece of cushioned furniture by a small flame, which led to rapid
fire growth and the death of building occupants. '

In the first video you will see three different fire tests | conducted to assess the fire performance of
couches involved in fatal fire incidents. The first is the test of a defective couch design built over 20
years ago and the results are quite spectacular. Imagine this happening in your home! The second
test segment is a similar fire test of a couch sold quite recently to a family in South Carolina. Both
performed similarly when lit with a single match and both were directly responsible for the deaths of
people exposed when they burned. The test resuits also illustrate and emphasize the fact that little
improvement has taken place in'such furniture over the past 20 years.

The third and last fire test segment is of a futon purchased recently in the Phoenix area which is
composed of a cost-effective but highly fire safe combination of foam and cotton batting. All one has
to do is contrast the performance of the former two to the latter couch and it is easy to see that safe,
cost effective fumniture can be produced for sale if manufacturers care to take the necessary steps.

The second tape is of a television news show segment dealing with a case in South Carolina, which
we worked on for an attorney in Greenville some years ago. It may prove instructive and is self-

explanatory.
213 WEST CUTTING BOULEVARD
POINT RICHMOND, CALIFORNIA 94804-2015 USA
Offices in Sacramento, Point Richmond and Southern Califomia 510.231.7885

800.726.5939
FAX 510.231.7899
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| discussed this matter with Jim Hoebbel some years ago as the CPSC ignition test work began and
suggested a parallel path utilizing heat release of completed fumiture as an aiternate to ignition of
coverings. This was not suggested as a replacement for ignition testing but rather as another
method to provide safe fumiture for US citizens that was not affected by the vaganes of ignition
testing.

This is an issue which | know is contraversial, but technically, measurement of fumiture heat release
is done reliably every day using both ASTM and 1SO standard methods and it is one that could be
readily used for regulatory purposes. In certain states and for certain occupancies the concept is
being used aiready.

In terms of cost benefits, | have tested well-designed fumiture for heat release properties and have
been pleasantly surprised of iate. An example is the futon we tested to assess its role in a fatal fire
involving children playing with matches. This is the third test on the first video. While the fire that
killed the children in question was a fast fire, it was clearly not caused by the futon in question. in this
case, the slow, manageable fire, which occurred, would have been of littie risk to building occupants
in terms of heat release and safe exiting in particular.

Conversely ~ and sadly, | have been involved in three cases of late in the southeastem US where
this was not the case. In those cases, children playing with-matches ignited couches bought in local
fumiture outlets and caused fires which killed one or more people in each case. These tragic
accidents could be avoided by using routinely available materials and construction techniques if the
fumiture industry cared fo do so.

| have also discussed this matter with Dr. Kurt Reineman chairman of the ASTM E-5 subcommittee
dealing with flammability characterization of room fumiture of BASF, a foam manufacturer and he
and his group are interested in working with CPSC on this issue.

if | can be of assistance, | will be happy to speak to you and your staff. | strongly urge that the CPSC
adopt regulations utilizing heat release as a regulatory cnterion as an altemate to measuring the
ignitability of upholstery.

Thank you.

%ﬁzfﬂa’v\_

Joseph B. Zicherman Ph.D., SFPE




U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

January 15, 2002

Dr. Joseph Zicherman |

Fire Cause Analysis Services

213 West Cutting Blvd.

Point Richmond, CA 94804-2015

Dear Dr. Zicherman:

Thank you for your recent letter and accompanying videotapes regarding upholstered
furniture flammability. Please excuse the delay in responding to you. As you know, the U.S.
Consumer Product Safety Commission (CPSC) has been investigating the need for a possible
flammability standard to reduce the risk of fire to the public. The Commission initiated a
regulatory proceeding in 1994 by publishing an advance notice of proposed rulemaking (ANPR)
in the Federal Register; this proceeding focuses on the risk of fires involving ignitions of
upholstered furniture by small open flame sources such as lighters, matches and candles.

The CPSC staff developed a draft small open flame standard that evaluates small open
flame performance based primarily on mockup tests of upholstered seating assemblies. The staff -
considered but did not incorporate provisions limiting heat release in the draft standard, due
chiefly to the complexity of heat release testing. CPSC’s laboratory testing indicates that various
flame-retardant (FR) materials, such as FR cover fabrics or fire-blocking barriers, can
substantially reduce the risk by preventing ignition or by causing ignited products to self-
extinguish in the early stages of fire growth, before heat release becomes a significant factor. In
October 2001, the staff forwarded a briefing package of information on upholstered furniture to
the Commission. The package is publicly available on-line at CPSC’s web site:
http://www cpsc.gov/library/foia/foia02/brief/briefing.html (the first two pdf files contain a
summary; the rest are technical appendices).

As you noted in your letter, an ASTM subcommittee has established a work group to
develop a possible test method and voluntary standard to address the small open flame risk
associated with upholstered furniture. The work group, chaired by Dr. Kurt Reimann of BASF
Corporation, has also considered the heat release approach,; the group is now studying tests that
measure mass loss rates, and are looking at the relationship between mass loss and heat release in
composite mockup tests. The CPSC staff is continuing to work closely with this group and
others to develop possible alternatives to a federal standard.

CPSC Hotiine: 1-800-638-CPSC(2772) % CPSC's Web Site: http:/Awww.cpsc.gov
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The CPSC staff will consider all reasonable technical approaches as we continue to work
toward reducing the risk to consumers associated with upholstered furniture fires. Please feel

free to call me any time at 301-504-0962 ext. 1323 (or e-mail: dray@cpsc.gov) if you have any
further questions on the progress of this work.

Sincerely,

Dale R. Ray
Project Manager,
Upholstered Fumniture Flammability
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Public Comment to 16CFR1634

A. Introduction

The following items are offered as evidence of the bona fides and qualifications
of the reviewer:

1.

Since 1980, the reviewer has been President of company that is a

~ specialty supplier of FR threads and other FR components used in the

manufacture of FR clothing, aircraft seating, school bus seating, business
furniture, and mattresses (compliant to 16CFR1633)

. Member of National Fire Protection Association (NFPA) committees

responsible for writing the following NFPA Protective Clothing Standards
for various types of firefighting:

a. NFPA 1971 Structural Fire Fighting
b. NFPA 1977 Wildland Fire Fighting
c. NFPA 1975 Station Work Uniforms

Contributor to the development of Commercial Iitem Descriptions (CID's)
used by Federal Government to identify FR sewing threads:

a. A-A-50195 Thread, Aramid (Filament Nomex®)

b. A-A-55217 Aramid, Spun, Staple (Spun Nomex®), Type | and
Type Il

c. A-A-55220 Para-Aramid (Filament Kevlar®) Intermediate
Modulus

d. A-A-55195 Para-Aramid (Spun Kevlar®) Intermediate Modulus,
Type | and Type Il

Member of ASTM Committee D13 on Textiles, Committee F23 on
Protective Clothing, and Committee F18 on Electrical Hazards. Task
group leader or member that developed two ASTM standards that are
relevant to this proposed ruling:

a. D7016 — Standard Test Method to Evaluate Edge Binding
Components used in Mattresses After Exposure to an Open Flame

b. D7140 — Standard Test Method to Measure Heat Transfer Through
Textile Thermal Barriers

Author of article in Standardization News, Sept, 2005, Safe and
Peaceful Sleep



B. General Comments

1. In the opinion of the reviewer, the term flame resistant represents a
synergy between a consumer having time to escape, if the upholstered
furniture should catch fire, and the safety of the fire fighters who could
confront the house fire where the furniture is located. Any residential fire
which includes upholstered furniture as part of the fuel load could result in
a flashover.

The reviewer does not agree in having two distinct challenges used to
determine flame resistance. The concept of two challenges — smoldering
versus open flame — seems to be an open door for “deniability”
subsequent to a tragedy. The recent furniture warehouse fire in South
Carolina (that resulted in the death of nine firefighters) comes to mind. My
experience makes me believe that if an open flame requirement had been
in place at the time of that fire, the potential for reducing the loss of life
would have been much greater.

2. The purchase of furniture, like the purchase of major appliances, is a
transaction that is only made a few times in a consumer’s lifetime. Most
consumers don’t remember how much they spent for their last washing
machine, clothes dryer, or sofa.

Because upholstered furniture like these other major purchases, is such
an “emotional” purchase, consumers are always searching for more
“value”. For most consumers this “value” translates into three concepts:
(1) Help me understand why | should make this purchase in your store,
(2) Give me monthly payments that are affordable, and (3) Tell me that
this furniture will have “service life” (performance) after all the payments
are made.

As consumers become more affluent the search for value becomes even
more important.

If the proposed ruling is changed to a single performance requirement—
open flame—it would add a dimension of “safety” for every socio-
economic group in society. It also creates the opportunity to help the
consumer purchase a “fashionable” product that offers both function
(performance) and safety.



C. Spedcific Issues Related to 16CFR1634

The following issues, in the opinion of the reviewer, require analysis before
advancing 16CFR1634 to a Final Ruling.

1. Smoldering versus Open Flame

While the percentage of the Americans who smoke continues to fall, the
growing number of candles, fire places, space heaters and electrical cords
add to the potential for “sparks” and “flames” that can ignite an upholstered
textile structure. If television commercials and print advertising are accurate,
the potential of a flying spark from a fireplace, or upsetting a candle on a table
seem to be greater than a smoldering cigarette.

Open flame poses an immediate threat to the textile structure because the
dress fabric (ticking or cover fabric) is immediately challenged to retain its
integrity while preventing flame and heat from reaching the combustible foam
on the interior.

The dual level proposal of this standard for upholstered furniture is similar to
how the Commission currently obligates compliance by mattress
manufacturers to meet both 16CFR1632 and 16CFR1633. In the reviewer's
opinion, the current 16CFR1632 requirement should be eliminated and leave
a single more aggressive requirement, the open flame parameters of
16CFR1633.

| would question data that shows a “smoldering” cigarette” posing a greater
threat or danger than an “open flame”. | am confident that empirical data
would show how mattresses that are compliant to the performance
requirements of 16CFR1633 would easily pass 16CFR1632.

It would seem that the Commission would be better able to enforce
“‘performance” and adherence to it regulations if it removed the dichotomy of
smoldering and open flame being proposed in 16CFR1634, the same duality
that currently exists for mattresses (16CFR1632/16CFR1633).

Creating this duality in the proposed 16CFR1634 document poses, | believe,
an enforcement nightmare for the Commission and a great deal of confusion
for the consumer.



2. Flammability of Interior

Upholstered furniture, much like mattresses, have interior components which
are volatile and can quickly reach 500kW of energy. The use of a thermal
barrier between the dress cover and the volatile interior foam acts to reduce
the heat transfer, increase the time to ignition, and ultimately increase the
time for escape.

Currently, there are a range of thermally stable barriers that have proven
performance in other markets such as aircraft seating, business furniture, and
school bus seating. The supply chain is alsq ready to meet the demand of
manufacturers for additional performance so%tions.

3. Traceability

Reviewer believes that a product model traceability program, similar to the
program mandated in 16CFR1633 (Qualified prototype/Confirmed
prototype/Subordinate prototype) should be included. While it could be
argued that a furniture manufacturer might be impacted because the sales
volume of a specific model could be low, it is incumbent that the manufacturer
has done due diligence.

The manufacturer would be required to demonstrate how a generic
upholstered sofa made with specific FR components listed in the bill of
materials, will deliver a level of performance that provides the consumer with
time to escape after exposure to an open flame. This traceability should also
be made part of the label requirements by stating the performance level as
either time to cessation of burning, or a measured heat level after a specific
period of time (e.g. 30 minutes).

These full scale product test data can be maintained by the manufacturer
along with ongoing data about critical FR components listed on the bill of
materials. The FR component suppliers should be required to issue
Certificates of Analysis (C of A) to confirm consistency of performance or use
a third party auditor to evaluate consistency of product.

4. Component and Subassembly Testing

Reviewer proposes that the Commission consider using the following ASTM
standards to evaluate components:

1. Sewing Thread
b. Using ASTM D7016, Section 6, test sewing thread for resistance to
melting and retained strength after exposure to hot air.



c. Using ASTM D7016, Section 8, test sewn seams (without edge

tape) to an open flame and then evaluate for retained seam break
strength.

2. Thermal Barrier

Using ASTM D7140, test thermal barriers to determine rate of heat
transfer.

Summary

The reviewer believes that 16CFR1634, as currently written, creates enforcement
challenges for the Commission and confusion for consumers. Reviewer
recommends the NPR be changed to require meeting a single hazard—open
flame resistance.

A single hazard—open flame—establishes a measurement that is supported by
pass/fail data that is not ambiguous in its interpretation by the Commission, the
retailer, and the consumer.

The Commission, if a decision is made to only require an open flame challenge,
should also consider component and subassembly testing using ASTM
standards D7016 and D7140.

Respectfully,

Vincent Diaz
President
Atlantic Thread & Supply Co., Inc.
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From: xmen72@optonline.net

Sent: Thursday, May 15, 2008 12:13 PM
To: CPSC-0S

Subject: Upholstered Furniture NPR

May 15, 2008

Mary Ellen Tang

18 Equestrian Ct.
Huntington, NY 11743
(631) 367-9304

To Whom It May Concern:

| am writing to bring your attention to the Consumer Product Safety Commission’s Upholstered
Furniture Flammability Recommendations and the danger it poses to both our citizens and
firefighters. | have heard and read about endless fires that have started with upholstered
furniture and resulted in so much damage, injuries and fatalities. Based on these stories and
statistics, we absolutely need a solution that would prevent or lessen the chances of injuries
and fatalities, specifically one where fumniture woul