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ISSUE

Cultural Heritage—(A) Proposesanew guideline, §82B1.5,
to cover avariety of offensesinvolvingthe theft of, damage
to, destruction of, or illicit trafficking in cultural heritage
resources, including national memorials, archaeologica
resources, national parks, and national historic landmarks;
and (B) providesthreeissues for comment regarding (i) the
proposed definition of, and the extent of the proposed
enhancement for, "pattern of similar violations'; (ii) the
nature of a structured upward departure for casesinvolving
offense conduct that damages or destroys both cultural
heritage resources and non-cultural heritage resources, and
whether an upward departure should be provided if the value
of the cultural heritage resource underestimates its actual
value; and (iii) whether the proposed guideline should
include an enhancement for the use of explosives.

Implementation of the Foreign Corrupt Practices
Act.—Proposes to amend Appendix A (Statutory Index)
referencefor violations of the Foreign Corrupt PracticesAct,
15 U.S.C. 88 78dd-1 through 78dd-3, from §2B4.1(Bribery
in Procurement of Bank Loan and Other Commercial
Bribery) to §2C1.1 (Offering, Giving, Soliciting, or Receiving
a Bribe; Extortion Under Color of Official Right).

Career Offenders and Convictionsunder 18 U.S.C. 8§
924(c) and 929(a).—Proposes specia rules in 8§84B1.1
(Career Offender) for determining and imposing aguiddine
sentence when the defendant is convicted of an offense
under 18 U.S.C. §924(c) or §929(a) and, asaresult of that
conviction, is determined to be a Career Offender under
884B1.1 and 84B1.2.

Expansion of Official Victims Enhancement.—(A)
Proposesto (i) amend §3A1.2(b) to apply to assaults of any
prison employee or other person retained or designated by
the prison to perform duties within the prison; and (ii) limit
application of the enhancement, in the case of assaults on
corrections officers and prison employees, to offenses that
occurred while the defendant was in the custody or control
of the correctiona facility or prison; and (B) provides an
issue for comment regarding the appropriate scope of
coverage under the enhancement.
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24

Acceptance of Responsibility.—Proposes to (A) delete
83E1.1(b)(1), which provides an additiona one-level
reduction if the defendant timely provides complete
information to the government concerning his own
involvement in the offense; and (B) resolve acircuit conflict
regarding whether the court may deny an acceptance of
responsibility reduction when the defendant commits a new
offense unrelated to the offense of conviction.

Consent Calendar Amendments.—Proposes to make the
followingtechnical and conforming changes:. (A) clarifiesthat
§5D1.2(c) isapoalicy statement; (B) conforms the language
in 82B4.1(b)(2) to 82B1.1(b)(12); (C) inserts amissing"or"
in 882C1.7(b)(1)(A) and 2Q1.6(a)(3); (D) (i) updates
statutory references in 882D1.9 (Placing or Maintaining
Dangerous Devices on Federa Property to Protect the
Unlawful Production of Controlled Substances; Attempt and
Conspiracy), 2D1.11 (Unlawfully Digtributing, Importing,
Exporting or Possessing a Listed Chemical; Attempt or
Conspiracy), and 2D1.13 (Structuring Chemical
Transactions or Creating a Chemical Mixture to Evade
Reporting or Recordkeeping Requirements) and Appendix A
(Statutory Index) to correspond to statutory redesignations
made by the Hillory J. Farias and Samantha Reid Date Rape
Prevention Act; and (ii) corrects references to the new
chemical quantity tablesin 82D1.11; (E) corrects a change
to the commentary of 82N2.1(b)(1) that was inadvertently
made as part of the conforming package of amendmentsin
the Economic Crime Package; (F) corrects a grammatical
error in Note (D) of §2T1.1(c)(1); (G) adds a mandatory
condition to 885B1.3 (Conditions of Probation) and 5D1.3
(Conditions of Supervised Release) in responseto the DNA
Analysis Backlog Elimination Act of 2000; (H) deletesfrom
Application Note 5 of 85E1.1 (Fines for Individual
Defendants) anincorrect statement concerningthe Clean Air
Act; (1) inserts a missing "Background" title in 85F1.7
(Shock Incarceration); (J) conforms Part A of Chapter
Seven and §7B1.3 (Revocation of Supervised Release) to
current statutory law and provides an explanatory note
concerning the condition of intermittent confinement as a
condition of supervised release; (K) updates statutory
references in 85F1.5 (Occupational Restrictions); (L) refers
18 U.S.C. §2245 (sexua abuseresultingin death) to §2A1.1
(First DegreeMurder) in Appendix A (Statutory Index); (M)
repromul gates



amendment 568, effective November 1, 1997, to correct an
inadvertent omission of aconformingamendment to 84B1.4
(Armed Career Criminal) from amendment 568; (N)
responds to new legidation as follows. (i) updates, in
§2B1.1, a statutory reference in the definition of "means of
identification" (ii) references in Appendix A two new
offenses created by the American Homeownership and
Economic Opportunity Act of 2000, and (iii) references 16
U.S.C. § 1437(c) to 82A2.4 (Obstructing or Impeding
Officers); and (O) proposes several changes to §2G1.1
(Promoting Prostitution or Prohibited Sexual Conduct) to
addressmore adequately the portion of section 112(b) of the
Victims of Trafficking and Violence Protection Act of 2000
(the"Act"), Pub. L. 106-386, pertaining to the new offense
at 18 U.S.C. §1591 (Sex Trafficking of Children by Force,
Fraud or Coercion).

Terrorism.—In response to the USA PATRIOT Act of
2001 (the Act) and the Commission’s assessment of the
guiddlines treatment of offenses involving terrorism, this
amendment (or issues for comment) proposesthe following:
(A) new predicate offenses to federal crimes of terrorism;
(B) other predicate offenses to federal crimes of terrorism
that are not currently referenced in the Statutory Index; (C)
increases in statutory maximum penalties for predicate
offenses to federal crimes of terrorism that currently are
referenced in the Statutory Index; (D) penaltiesfor terrorism
conspiracies; (E) issues related to the terrorism adjustment
in 83A1.4; (F) issues related to the money laundering
provisions of the Act; (G) issues related to currency and
counterfeiting provisions of the Act; and (H) miscellaneous
issues.
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85

103

Drugs.—Proposesamendmentsto §§2D1.1, 2D1.2,2D1.8,
2D1.10,and 2D2.1, and issuesfor comment, asfollows: (A)
provides a maximum Base Offense Level of [24-32] if the
defendant qualifies for an adjustment under 83B1.2
(Mitigating Role); (B) provides a graduated weapon
enhancement; (C) provides a graduated bodily injury
enhancement; (D) consolidates §2D1.2 (Drug Offenses
Occurring Near Protected Locations or Involving Underage
or Pregnant Individua; Attempt or Conspiracy) into 82D1.1;
(E) provides an enhancement for a prior felony conviction
of a crime of violence or controlled substance offense; (F)
provides an additional two level reduction if the defendant
meets certain criteria and previously has not been convicted
of any offense; (G) consolidates §2D1.8 (Renting or
Managing a Drug Establishment; Attempt or Conspiracy)
into 82D1.1; (H) modifies the Typical Weight Per Unit
(Dose, Rill, or Capsule) Table in Application Note 11 of
§2D1.1 to more accurately reflect the type and quantity of
ecstasy typicaly trafficked and consumed; (1) eliminatesthe
cross reference to §2D1.1in 82D2.1 (Unlawful Possession;
Attempt or Conspiracy) that applies if the defendant is
convicted of possession of more than five grams of crack
cocaing; and (J) requests comment regarding (i) the
sentencing of defendants convicted of crack cocaine
offenses under the sentencing guiddlines; (ii)) minimum
offenselevesinthe proposed enhancementsfor weapon use
and bodily injury; (iii) an enhancement for express or implied
threat of death or bodily injury; (iv) minimum offense levels
for dl of proposed §2D1.1(b)(3); (v) minimum offense
levelsfor theenhancement for a prior felony conviction; (vi)
the scope of the proposed maximum base offense level for
mitigating role defendants; (vii) whether the Commission
should address certain circuit conflicts pertaining to
mitigating role and whether, in this context, the Commission
aso should provide guidance on whether drug offenders
who perform certain drug trafficking functions should or
should not receive a mitigating role adjustment.

Alternativesto | mprisonment.—Providesthree optionsto
increase sentencing alternativesin Zone C of the Sentencing
Table (Chapter Five, Part A).

Dischar ged Termsof I mprisonment.—Providesissue for
comment regarding whether subsections (b) and (c) of
85G1.3 (Imposition of a Sentence on a Defendant Subject
to an Undischarged Term of Imprisonment) should be
expanded to apply to discharged terms of imprisonment.



2002 PROPOSED AMENDMENTS TO THE SENTENCING GUIDELINES,
POLICY STATEMENTS, AND OFFICIAL COMMENTARY

1. Proposed Amendment: Cultural Heritage

Synopsis of Proposed Amendment: This amendment proposes to add to Chapter Two, Part B, a new
guideline, 82B1.5, to cover a variety of offenses involving the theft of, damage to, destruction of, or illicit
trafficking in cultural heritage resources, including national memorials, archaeological resources, national
parks, and national historic landmarks. The proposal was developed in response to concerns raised by the
Departments of Justice and the Interior, among others, that the guidelinesinadequately address such offenses.

Cultural heritage resource crimes are fundamentally different than general property crimes because,
unlike other property crimes where the primary harm is pecuniary, the effect of cultural heritage resource
crimesisin great part non-pecuniary in nature. Punishment of these crimes should reflect these intrinsic
differences.

The effect of cultural heritage resource crimes transcends monetary considerations. Individuals,
communities, and nations identify themselves through intellectual, emotional, and spiritual connections to
places and objects. For much of this cultural heritage in the United Sates, the federal government has a
perpetual duty to act either as a trustee for the public, generally, or as a fiduciary on behalf of American
Indians, Alaska Natives and Native Hawaiian Organizations. The current guidelines, however, do not
specifically address the importance of cultural identity and fiduciary obligation when crimes are committed
against cultural heritage resources. Therefore, a separate guideline amendment is proposed that takes into
account the transcendent and irreplaceable, e.g., the non-pecuniary value of cultural heritage resources, and
punishes in a proportionate way the particular offense characteristics associated with the range of cultural
heritage resource crimes.

First, the amendment proposes a base offense level of level 8, which istwo levels higher than the base
offense level for general property destruction. The higher base offense level representstheintangible and non-
pecuniary harm caused by the theft of, damageto, or destruction of, essentiallyirreplaceable cultural heritage
resour ces.

Second, the amendment proposes an enhancement, tied to the loss table at §2B1.1, that assesses the
monetary value of the damage caused. Use of the standard economic crime concept of “loss’ is not used,
however, becauseitimpliesafungible and compensatory system of value whichisinappropriatefor measuring
the harmcaused by cultural heritage resourcesoffenses. Instead, the calculation isbased on either commercial
value or archaeological value, as appropriate to the particular resource, which may be necessary to preserve
or otherwise care for the resource, together with the cost of restoration and repair of the resource. These
values already exist in federal law and are codified in federal regulations.

Third, theamendment proposes a two-level enhancement if the offenseinvolved commer cial advantage
or private financial gain, in order to distinguish between offenders who are motivated by financial gain or
commercial purposes fromoffender swho merely aremotivated by their interest in the past and personal desire
to possess cultural heritage resources, and is consistent with similar provisions elsewhere in the guidelines.
See, e.0., 8820Q2.1(b)(1) and 2B5.3(b)(3). A two-level enhancement is also proposed if the offense involved a
pattern of similar violations, which is defined as “two or more civil or administrative adjudications for
misconduct similar to the instant offense, inviolation of any Federal, state, or local provision, rule, regulation,
ordinance, or permit.”

Fourth, the amendment proposes two-level enhancements that increase the offense level if the offense
involves specially protected resources from specially protected places. A two-level enhancement will attach
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if the offense involves a resource from one of seven locations particularly designated by Congress as dedicated
solely to the preservation of the resource and further education of the public. Anadditional two-level increase
attachesto four specifictypesof cultural heritageresourcesthat have merited special treatment in federal law.

Fifth, the amendment proposes a two-level enhancement and a minimum offense level of level 14 if a
firearm was possessed or a dangerous weapon (including a firearm) was brandished. This enhancement
reflects theharm caused by the increased danger of violence and risk to law enforcement officers and innocent
passers-by in vast expanses of land, and i sconsistent with similar provisions elsewherein the guidelines. See,
eq., §2B1.1(b)(11)(B).

Sixth, an upward departure provision i s proposed when the offense level substantially under states the
seriousness of the offense. For example, if an upward departure may be warranted in addition to cultural
heritageresources, the offense involved theft of, damageto, or destruction of other items such asadministrative
property. Insuch a case, the extent of the upward departure should not exceed the number of levels from the
table in §2B1.1 corresponding to the dollar amount of the non-cultural heritage resources.

Seventh, the proposed guideline for cultural heritage resources contains three issues for comment.
Thefirst issue requests comment on the extent of the proposed enhancement i n subsection (b)(4)(B) regarding
"pattern of similar violations" and the proposed definition in Application Note 5. The second issue requests
comment on proposed Application Note 7 regarding the nature of a structured upward departure for cases
involving offense conduct that damages or destroys both cultural heritage resources and non-cultural heritage
resources, specifically, is it appropriate to use the applicable numbers of levelsfromthe losstable or the loss
commentary in 82B1.1 for the determination of the non-cultural heritage resource harm caused. The second
issue also requests comment on whether an upward departure should be provided if the value of the cultural
heritage resource, as determined under proposed subsection (b)(1) and Application Note 2, underestimatesits
actual value. The third issue requests comment regarding whether the proposed guideline should include an
enhancement for the use of explosives.

Finally, the Statutory Index (Appendix) is updated to reference a variety of offenses to the new
guideline.

Proposed Amendment:

82B1.5. Theft of, Damage to, or Destruction of, Cultural Heritage Resources; Unlawful Sale,
Pur chase, Exchange, Transportation, or Receipt of Cultural Heritage Resour ces

@ Base Offense Level: [8]
(b Specific Offense Characteristics

@ If the value of the cultural heritage resources (A) exceeded $2,000 but did not
exceed $5,000, increase by 1 level; or (B) exceeded $5,000, increase by the
number of levels from the table in §2B1.1 (Theft, Property Destruction, and
Fraud) corresponding to that amount.

2 If the offense involved a cultural heritage resource from, or located, prior to the
offense, on or in (A) the nationa park system; (B) a National Historic
Landmark; (C) a national monument or national memorial; (D) a national
marine sanctuary; (E) a nationa cemetery; (F) a museum; or (G) the World
Heritage List, increase by 2 levels.

(©)] If the offense involved a cultural heritage resource constituting (A) human
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remains,; (B) afunerary object; (C) designated archaeological or ethnologica
material; or (D) a pre-Columbian monumental or architectural sculpture or
mural, increase by 2 levels.

4 If the offense (A) was committed for pecuniary gain or otherwise involved a
commercial purpose; or (B) involved a pattern of similar violations, increase by
2 levels.

5) If (A) a dangerous weapon (including a firearm) was brandished; or (B) a

firearm was possessed in connection with the offense, increase by 2 levels. |If
the resulting offense level islessthan level 14, increaseto level 14.

Commentary

Satutory Provisions: 16 U.S.C. § 470ee; 18 U.S.C. 88 541-546, 641, 661, 666, 668, 1152-1153, 1163, 1170,

1361, 2314-2315. For additional statutory provisions, see Appendix A (Statutory Index).

Application Notes:

1. Meaning of "Cultural Heritage Resource'.—For purposes of this guideline, "cultural heritage

resource" means any of the following:

(A A historic property, as defined in 16 U.S.C. 8§ 470w(5).

(B) A historic resource, as defined in 16 U.S.C. § 470w(5).

(© An archaeological resource, as defined in 16 U.S.C. 8§ 470bb(1) (see also section 3(a) of 43
C.F.R Part 7, 36 C.F.R. Part 296, 32 C.F.R. Part 299, and 18 C.F.R. Part 1312).

(D) A cultural item, as defined in section 2(3) of the Native American Graves Protection and
Repatriation Act, 25 U.S.C. § 3001(3)(see also 43 C.F.R. 10.2(d)).

(E) A commemorative work. "Commemorative work" (A) has the meaning given that term in
section 2(c) of Public Law 99-652 (40 U.S.C. § 1002(c)); and (B) includes any national
monument or national memorial.

() An object of cultural heritage, as defined in 18 U.S.C. 8§ 668(a).

2. Value of the Cultural Heritage Resources.—This note applies to the determination of the value of the

cultural heritage resources for purposes of subsection (b)(1).

(A)

(B)

(©)

In General.—Except as provided in subdivision (B), the value of a cultural heritage resource
isits commercial value, and the cost of restoration and repair.

Archaeological Resources.—The value of an archaeological resource is (i) the greater of its
commercial value or its archaeological value; and (ii) the cost of restoration and repair.

Definitions.—For purposes of this application note:
(i) "Archaeological value" of an archaeological resource means the cost of the retrieval

of the scientific information which would have been obtainable prior to the offense,
including the cost of preparing a research design, conducting field work, conducting
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(D)

laboratory analysis, and preparing reports as would be necessary to realize the
information potential. (See 43 C.F.R. § 7.14(a); 36 C.F.R. §2296.14(a); 32 C.F.R. §
229.14(a); 18 C.F.R. 8§ 1312.14(a).)

(i) "Commercial value" of a cultural heritage resource, including an archaeological
resource, means the fair market value of the cultural heritage resource. In the case
of a cultural heritage resource that has been damaged as a result of the offense, the
fair market value shall be determined using the condition of the cultural heritage
resource prior to commission of the offense, if the prior condition can be deter mined.
(See 43 C.F.R. §7.14(b); 36 C.F.R. §296.14(b); 32 C.F.R. § 229.14(b); 18 C.F.R. §
1312.14(b).)

(iti)  "Cost of restoration and repair” includes all actual and projected costs of curation,
disposition, and appropriate reburial of, and consultation with respect to, the cultural
heritage resource; and any other actual and projected costs to complete restoration
and repair of the cultural heritage resource, including (l) its reconstruction and
stabilization; (I1) reconstruction and stabilization of ground contour and surface; (111)
research necessary to conduct reconstruction and stabilization; (IV) the construction
of physical barriers and other protective devices; (V) examination and analysis of the
cultural heritage resource as part of efforts to salvage remaining information about
the resource; and (VI) preparation of reports. (See 43C.F.R. 87.14(c); 36 C.F.R. §
296.14(c); 32 C.F.R. § 229.14(c); 18 C.F.R. § 1312.14(c).)

Determination of Value in Cases Involving A Variety of Cultural Heritage Resources.—In a
case involving a variety of cultural heritage resources, the value of the cultural heritage
resources is the sum of all calculations made for those resources under this note.

Enhancement in Subsection (b)(2).—For purposes of subsection (b)(2):

(A)
(B)

(©)
(D)

(E)

(F)
(©)

"Museum” has the meaning given that termin 18 U.S.C. § 668(1).

"National cemetery" has the meaning given that termin Application Note 1 of §2B1.1 (Theft,
Property Destruction, and Fraud).

"National Historic Landmark" has the meaning given that termin 16 U.S.C. 8§470(a)(1)(B).

"National marine sanctuary" means a national marine sanctuary designated as such by the
Secretary of Commerce pursuant to 16 U.S.C. § 1433.

“National monument or national memorial" means any national monument or national
memorial established as such by Act of Congress or by proclamation pursuant to the
Antiquities Act of 1906 (16 U.S.C. § 431).

"National park system" has the meaning given that termin 16 U.S.C. § 1c(a).

"World Heritage List" means the World Heritage List maintained by the World Heritage
Committee of the United Nations Educational, Scientific, and Cultural Organization in
accor dance with the Convention Concerning the Protection of the World Cultural and Natural
Heritage.

Enhancement in Subsection (b)(3).—For purposes of subsection (b)(3):




§2B1.1.

(A "Designated archaeological or ethnological material” has the meaning given that termin 19
U.S.C. § 2601(7).

(B) "Funerary object" means an object that, as a part of the death rite or ceremony of a culture,
was placed intentionally, at the time of death or later, with or near human remains.

(© "Human remains’ (i) means the physical remains of the body of a human; and (ii) does not
include remains that reasonably may be determined to have been freely disposed of or
naturally shed by the human from whose body the remains were obtained, such as hair made
into ropes or nets.

(D) "Pre-Columbian monumental or architectural sculpture or mural" has the meaning given that
termin 19 U.S.C. § 2095(3).

Enhancements in Subsection (b)(4).—

(A Pecuniary Gain.—For purposes of subsection (b)(4)(A), "for pecuniary gain" meansfor receipt
of, or in anticipation of receipt of, anything of value, whether monetary or in goods or
services. Therefore, offenses committed for pecuniary gain include both monetary and barter
transactions, as well as activities designed to increase gross revenue.

(B) Pattern of Smilar Violations.—For purposes of subsection (b)(4)(B), "pattern of similar
violations" means two or more civil or administrative adjudications of misconduct similar to
the instant offense, in violation of any Federal, state, or local provision, rule, regulation,
ordinance, or permit.

Dangerous Weapons Enhancement.—For purposes of subsection (b)(5), "brandished", "dangerous
weapon", and "firearm" have the meaning given those termsinthe Commentary to 81B1.1 (Application
Instructions).

Upward Departure Provision.—There may be cases in which the offense level determined under this
guideline substantially under states the seriousness of the offense. In such cases, an upward departure
may be warranted. For example, an upward departure may be warranted if, in addition to cultural
heritage resources, the offense involved theft of, damage to, or destruction of, items that are not
cultural heritage resources (such as an offense involving the theft from a national cemetery of
|awnmower s and other administrative property i n addition to historic gravemarkers or other cultural
heritage resources). In such a case, the extent of the upward departure should not exceed the number
of levels from the table in §2B1.1 (Theft, Property Destruction, and Fraud) corresponding to the dollar
amount involved in the theft of, damage to, or destruction of, the items that are not cultural heritage
items.

L ar ceny, Embezzlement, and Other Forms of Theft; Offenses I nvolving Stolen Property;
Property Damage or Destruction; Fraud and Deceit; Offenses Involving Altered or

Counterfeit I nstruments Other than Counterfeit Bearer Obligations of the United States
* * *

(© Cross References

4 If the offense involved a cultural heritage resource, apply §82B1.5 (Theft of,
Damage to, or Destruction of, Cultural Heritage Resources).
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* * *

Commentary

Application Notes: x * %

The Commentary to §2B1.1 captioned "Application Notes' is amended by redesignating Notes 12 through 15 as
Notes 13 through 16; and by inserting after Note 11 the following:

12. Cross Reference i n Subsection (c)(4).—For purposes of subsection (c)(4) "cultural heritage resource”
has the meaning given that term in Application Note 1 of 82B1.5 (Theft of, Damage to, or Destruction
of, Cultural Heritage Resources).

* * *
820Q2.1. Offenses Involving Fish, Wildlife, and Plants
* * *
(© Cross Reference
* * *

D If the offense involved a cultural heritage resource, apply 82B1.5 (Theft of,
Damage to, or Destruction of, Cultural Heritage Resources).

* * *
Commentary
* * *
Application Notes:
* * *
6. For purposes of subsection (c)(1), "cultural heritage resource" has the meaning given that term in
Application Note 1 of 82B1.5 (Theft of, Damage to, or Destruction of, Cultural Heritage Resources).
* * *
83D1.2 Groups of Closely Related Counts
(d) * * *

Offenses covered by the following guidelines are to be grouped under this subsection:
882B1.1, 2B1.4, 2B1.5, 2B4.1, 2B5.1, 2B6.1;

* * *

APPENDIX A - STATUTORY INDEX

* * *
16 U.S.C. § 470ee 2B1.5

* * *
16 U.S.C. § 668(a) 2B1.5, 2Q2.1



16 U.S.C. § 707(b) 2B1.5, 2Q2.1

* *
18 U.S.C. § 541 2B15, 2T3.1
18 U.S.C. § 542 2B1.5, 2T3.1
18 U.S.C. § 543 2B15, 2T3.1
18 U.S.C. § 544 2B1.5, 2T3.1
18 U.S.C. § 545 2B15, 2Q2.1, 2T3.1
18 U.S.C. § 546 2B15

* *
18 U.S.C. § 641 2B1.1, 2B1.5

* *
18 U.S.C. § 661 2B1.1, 2B1.5
18 U.S.C. § 662 2B1.1, 2B1.5

* *
18 U.S.C. § 666(a)(1)(A) 2B1.1, 2B1.5

* *
18 U.S.C. § 668 2B+12B1.5

* *
18 U.S.C. § 1152 2B15

18 U.S.C. §1153

2A11, 2A1.2, 2A1.3,
2A14, 2A2.1, 2A2.2,
2A2.3, 2A3.1, 2A3.2,
2A3.3, 2A3.4, 2A4.1,
2B1.1, 2B15, 2B2.1,

2B3.1, 2K1.4
* *
18 U.S.C. §1163 2B1.1, 2B1.5
18 U.S.C. § 1168 2B1.1
18U.S.C. §1170 2B1.5
* *
18 U.S.C. §1361 2B1.1, 2B1.5
* *
18 U.S.C. § 2232 2B1.5, 2J1.2
* *
18U.S.C. § 2314 2B1.1, 2B1.5
18 U.S.C. § 2315 2B1.1, 2B1.5

Issuesfor Comment: (1) The proposed amendment provides an enhancement in subsection (b)(4)(B) for a
"pattern of similar violations', which proposed Application Note 5 defines as "two or more civil or
administrative adjudications of misconduct similar to the instant offense, in violation of any Federal, state,
or local provision, rule, regulation, ordinance, or permit”. The Commission requests comment on the extent
of thisenhancement. For example, inadditionto civil or administrative adjudications, should the enhancement
cover prior convictionsfor similar misconduct aswell? Should the enhancement cover similar misconduct for
which there has not been a civil or administrative adjudicate?

(2) Proposed Application Note 7 provides, as an example of an upward departure that might be
warranted, a structured upward departure for cases in which the offense also invol ved theft of, damage to, or
destruction of, itemsthat are not cultural heritage items. Instead of a structured upward departure, should the
Commission provide an enhancement if the offense involved theft of, damageto, or destruction of, items that
are not cultural heritage items? If so, should the extent of the enhancement correspond to the applicable
number of levels from the loss table in §2B1.1 (Theft, Property Destruction, and Fraud), and should the loss
commentary from 82B1.1 be used to determine the dollar amount of the theft, damage, or destruction?
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Generally, should proposed Application Note 7 provide an upward departureif thevalue of a cultural heritage
resource, as determined under subsection (b)(1) and Application Note 2, underestimates its actual value?

(3) Should the proposed amendment include an enhancement if the offense involved the use of
destructive devices?



2. Proposed Amendment: I mplementation of the Foreign Corrupt Practices Act

Synopsis of Proposed Amendment: Thisamendment changes the Statutory Index reference for violations of
the Foreign Corrupt Practices Act, 15 U.S.C. 88 78dd-1through 78dd-3, from §2B4.1(Bribery in Procurement
of Bank Loan and Other Commercial Bribery) to 82C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe;

Extortion Under Color of Official Right). Thischangeis proposed because many such violationsinvolve public
corruption of foreign officials and therefore are more like public corruption cases than commercial bribery
cases. Inaddition, such a change arguably would better implement the Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions, which requires the United Sates, as a
signatory, to impose compar able sentences for foreign bribery cases as for domestic bribery cases.

Although this proposal references all offenses under the Foreign Corrupt Practice Act to 82C1.1, an
issue for comment is included regarding whether some of the offenses under that Act should continue to be
referenced to 82B4.1. Although offenses under 15 U.S.C. 88 78dd-1(a)(1), 78dd-2(a)(1), and 78dd-3(a)(1)
involve bribery of foreign officials, some of the offenses under that Act involve bribery of foreign candidates
for political office (see 15 U.S.C. 88 78dd-1(a)(2), 78dd-2(a)(2), and 78dd-3(a)(2)). Other offenses involve
bribery of personswho are neither public officials nor candidates for political office, but the defendant knows
that some portion of the funds might be used directly or indirectly to influence public officials or political
candidates(see15U.S.C. 8878dd-1(a)(3), 78dd-2(a)(3), and 78dd-3(a)(3)). Smilar offensesinvolving United
Sates Presidential and Vice Presidential candidates currently arereferenced to §2B4.1. Section 2B4.1 may
continue to be the appropriate guideline for offenses which do not directly involve a foreign governmental
official.

Proposed Amendment:

82B4.1. Bribery in Procurement of Bank Loan and Other Commercial Bribery

* * *

Commentary

Statutory Provisions: 15-Y-5€-8878dd-1,—78dd-2-18 U.S.C. 88 215, 224, 225; 26 U.SC. §§ 9012(e),
9042(d); 41 U.S.C. 88 53, 54; 42 U.S.C. 88 1395nn(b)(1), (2), 1396h(b)(1),(2); 49 U.SC. § 11902. For
additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1. This guideline covers commercial bribery offenses and kickbacks that do not involve officials of
federal, state, or local government, foreign governments, or public international organizations. See
Part C, Offenses Involving Public Officials, if geveramentatany such officials are involved.

Background: * k%

This guideline also applies esA :
and-78dd-2-andto violations of 18 U.S.C. § 224 sports bri bery aswell as certa| nvi olatlons of the Interstate
Commerce Act.




82C1.1. Offering, Giving, Soliciting, or ReceivingaBribe; Extortion Under Color of Official Right
Commentary

Satutory Provisions: 15 U.S.C. 88 78dd-1, 78dd-2, 78dd-3; 18 U.S.C. 88 201(b)(1), (2), 872, 1951. For
additional statutory provision(s), see Appendix A (Statutory Index).

* * *

Appendix A- Statutory Index

* * *
15U.S.C. § 78dd-1 2B4-12C1.1
15U.S.C. § 78dd-2 2B4-12C1.1
15U.S.C. § 78dd-3 2Cl.1
15U.S.C. § 78ff 2B1.1, 2B412C1.1

Issue for Comment: Although this proposed amendment references all offenses under the Foreign Corrupt
Practice Act to 82C1.1 (Offering, Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of Official
Right), the Commission requests comment regarding whether some of the offenses under that Act should
continue to be referenced to 82B4.1. Although offenses under 15 U.S.C. 88 78dd-1(a)(1), 78dd-2(a)(1), and
78dd-3(a)(1) involve bribery of foreign officials, some of the offenses under that Act involve bribery of foreign
candidates for political office (see15U.S.C. 88 78dd-1(a)(2), 78dd-2(a)(2), and 78dd-3(a)(2)). Other offenses
involve bribery of personswho are neither publicofficialsnor candidatesfor political office, but the defendant
knows that some portion of the funds might be used directly or indirectly to influence public officials or
political candidates (see 15 U.SC. 88 78dd-1(a)(3), 78dd-2(a)(3), and 78dd-3(a)(3)). Smilar offenses
involving United Sates Presidential and Vice Presidential candidatesunder 26 U.S.C. §§9012(e) and 9042(d)
currently are referenced to 82B4.1. |s §82B4.1 the appropriate guideline for offenses which do not directly
involve aforeign governmental official ? Alternatively, should offensesunder 26 U.S.C. 88 9012(e) and 9042(d)
be referenced to 82C1.1 instead of §2B4.1, inasmuch as those offenses are more akin to public bribery than
to commercial bribery?
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3. Proposed Amendment: Career Offenders and Convictionsunder 18 U.S.C. 88 924(c) and 929(a)

Synopsis of Proposed Amendment: This proposed amendment provides special rules in 84B1.1 for
determining and imposing a guideline sentence when the defendant i s convicted of an offense under 18 U.S.C.
8 924(c) or § 929(a) and, as a result of that conviction, is determined to be a Career Offender under 84B1.1
and 84B1.2. The amendment reverses the decision made by the Commission in Amendment 600 (effective
November 1, 2000), that such offenses do not qualify asa crime of violence or controlled substance offense for
Career Offender purposes, except as a prior conviction. Some have expressed doubt about whether that
decision complieswith the statutory commandin 28 U.S.C. §994(h), asconstrued by the United States Supreme
Court in United Sates v. Labonte, 520 U.S. 751 (1997).

Operationally, thisamendment achievesthe goal s of (1) per mitti ng such offenses, whether astheinstant
or prior offense of conviction, to qualify for Career Offender purposes, and (2) ensuring that, when such an
instant offense establishes the defendant as a Career Offender, the resulting guideline sentence is determined
under 84B1.1 using a count of conviction that has a statutory maximum of life imprisonment. The resulting
consecutive sentence to be imposed on the 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) count is at least the
minimum required by statute, and may be longer to the extent necessary to achieve the total Career Offender
punishment. Thisamendment does not change the current guideline rules forbidding application of guideline
weapon enhancements when the defendant i s convicted of a 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) offense.
Furthermore, under this amendment, when the defendant is convicted of a 18 U.S.C. § 924(c) or 18 U.SC. §
929(a) offense but that offense, together with any prior convictions, does not establish the defendant asa Car eer
Offender, the current guideline rules for sentencing on that 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) count
continueto apply. Accordingly, under 82K2.4, the guideline sentence on that count is the statutory minimum,
and that sentenceisimposed independently and consecutively to the sentence on other counts. No adjustments
in Chapters Three or Four apply to adjust the guideline sentence for that 18 U.S.C. § 924(c) or 18 U.S.C. §
929(a) count.

However, under thisamendment, whenthe 18 U.S.C. § 924(c) or 18 U.S.C. § 929(a) count establishes
the defendant as a Career Offender, which the court will determine under 884B1.1 and 4B1.2, new special
rules/instructions will apply. To determine the guideline sentence on the 18 U.S.C. § 924(c) or 18 U.SC. §
929(a) count, the court moves directly from §2K2.4 to 84B1.1 and applies the new Special Instruction therein,
including the instructions regarding multiple counts of conviction.

Proposed Amendment:

82K 2.4. Use of Firearm, Armor-Piercing Ammunition, or Explosive During or in Relation to
Certain Crimes

@ If the defendant, whether or not convicted of another crime, was convicted of violating
section 844(h) of title 18, United States Code, the guiddline sentence is the term of
imprisonment required by statute. Chapters Threeand Four shall not apply to that count
of conviction.
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(b Except as provided in subsection (c), if the defendant, whether or not convicted of
another crime, was convicted of violating section 924(c) or section 929(a) of title 18,
United States Code, the guideline sentence is the minimum term of imprisonment
required by statute. Chapters Three and Four shall not apply to that count of
conviction.

(© If the defendant (1) was convicted of violating section 924(c) or section 929(a) of title
18, United States Code; and (2) as a result of that conviction (alone or in addition to
another offense of conviction), is determined to be a career offender under 84B1.1
(Career Offender), the guideline sentence shall be determined under §4B1.1(c). Except
for 883E1.1 (Acceptance of Responsibility), 4B1.1, and 4B1.2 (Definitions of Terms
Used in Section 4B1.1), Chapters Three and Four shall not apply to that count of
conviction.

(bd)  Specid Instructions for Fines

* * *

Commentary

Satutory Provisions. 18 U.S.C. 88 844(h), 924(c), 929(a).

Application Notes:

1

(A)

(B)

(©)

Application of Subsection (a).—Section 844(h) of title 18, United State Code, provides a

mandatory term of |mpr|sonment of 10 years (or 20 years for the second or subsequent

dfstmetreﬁ- Accordrngly the gui delrne sentence for a defendant convi cted under 18 U.SC.
8 844(h) is the term reqwred by the statute—aﬁd ﬂﬁe—gtrrdel-rne—sentenee—fer—a—defendaﬁt

ﬁatute—Eaeh—ef—lB—El—&é%&H(—h)—Q%&(e)—and%(a} Sectlon 844(h) of t|tIe 18, Unlted

Sate Code, also requires a term of imprisonment imposed under this section to run
consecutively to any other term of imprisonment.

Application of Subsection (b).—Sections 924(c) and 929(a) of title 18, United Sates Code,
provide mandatory minimum terms of imprisonment (e.g., not less than five years). Except as
provided in subsection (c), in a case in which the defendant is convicted under 18 U.S.C. §
924(c) or § 929(a), the guideline sentence is the minimum term required by the relevant
statute. Each of 18 U.S.C. 8§88 924(c) and 929(a) also requires that a term of imprisonment
imposed under this section shall run consecutively to any other term of imprisonment.

Aln a case in which the guideline sentence is determined under subsection (b), a sentence
above the minimum term required by 18 U.S.C. §924(c) or § 929(a) is an upward departure
from the guideline sentence. A departure may be warranted, for example, to reflect the
seriousness of the defendant’ s criminal history,-partiettarty in a case in which the defendant

is convr cted of an 18 U SC § 924(c) or § 929(a) offense aﬁd—has—at—ieast—twe—pﬁeﬁeleny

D ¢
w

determi ned to be a Career Offender under §4Bl 1 See Application Not

Application of Subsection (c).—In a caseinwhich the defendant (i) was convicted of violating
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18 U.S.C. § 924(c) or 18 U.S.C. 8 929(a) and (ii) as a result of that conviction (alone or in
addition to another offense of conviction), is determined to be a career offender under §4B1.1
(Career Offender), the guideline sentence shall be determined under 84B1.1(c). The amount
of the mandatory term of imprisonment that i s imposed to run consecutively in such a case also
is determined under 84B1.1(c).

Weapon Enhancement.— * k%

Chapters Three and Four.—BoExcept for those cases covered by subsection (c), do not apply Chapter

Three (Adjustments) and Chapter Four (Criminal History and Criminal Livelihood) to any offense
sentenced under thisguideline. Such offenses are excluded from application of these chapters because
the guideline sentence for each offense is determined only by the relevant statute. See 883D1.1
(Procedure for Determining Offense Level on Multiple Counts) and 5G1.2 (Sentencing on Multiple
Counts of Conviction). For those cases covered by subsection (c), the adjustment in 83E1.1
(Acceptance of Responsibility) may apply, as provided in 84B1.1(c). No other adjustmentsin Chapter
Three and no provisions of Chapter Four (Criminal History and Criminal Livelihood), other than
§84B1.1and 4B1.2, shall apply i n determining the guideline sentence on a conviction under 18 U.S.C.
8 924(c) or § 929(a).

Terms of Supervised Release.— * k%

Fines.— * k%

Carear Offender

@ A defendant is a career offender if (1) the defendant was at |east eighteen years old at
the time the defendant committed the instant offense of conviction, (2) the instant
offense of conviction is a felony that is either a crime of violence or a controlled
substance offense, and (3) the defendant has at least two prior felony convictions of
either a crime of violence or a controlled substance offense.

(b HExcept as provided in subsection (), if the offenselevel for acareer eriminatoffender
from the table below is greater than the offense level otherwise applicable, the offense
level from thetable below shall apply. A career offender’s criminal history category in
every case under this subsection shall be Category VI.

Offense Statutory Maximum Offense Level*
(A) Life 37
(B) 25 years or more 34

13



(©)
(D)
(E)
(F)
(©)

20 years or more, but less than 25 years 32

15 years or more, but less than 20 years 29
10 years or more, but less than 15 years 24
5 years or more, but less than 10 years 17
More than 1 year, but less than 5 years 12.

*|f an adjustment from §3E1.1 (Acceptance of Responsibility) applies, decreasethe offenselevel
by the number of levels corresponding to that adjustment.

(© If the defendant (1) was convicted of violating 18 U.S.C. § 924(c) or § 929(a); and (2)
as aresult of that conviction (alone or in addition to another offense of conviction), is
determined to be a career offender under subsection (a):

(A)

(B)
(©)

The offense level shall be—

0

(i)

in the case of a conviction only of an offense under 18 U.S.C. § 924(c)
or §929(a): level 37, decreased by the number of levels corresponding
to any adjustment under 83E1.1 (Acceptance of Responsihility) that
applies; or

in the case of multiple counts of conviction: the greater of (I) the
offense level applicable to the counts of conviction other than the 18
U.S.C. §924(c) or 8 929(a) count, or (I1) level 37, decreased by the
number of levels corresponding to any adjustment under 83E1.1 that

applies.

The criminal history category shall be Category VI.

The amount of the mandatory term of imprisonment that is imposed to run
consecutively shall be determined as follows:

0

(i)

(i)

A consecutive sentence of imprisonment shall be imposed on any count
of conviction under 18 U.S.C. § 924(c) or § 929(a). The length of
such consecutive sentence shall be at least the minimum term required
by law.

After taking into account the required statutory minimum consecutive
sentence under subdivision (i), the balance of the total punishment shall
be allocated and imposed, to the extent possible, on the counts of
conviction, other than 18 U.S.C. §8 924(c) and 929(a), in accordance
with the rules in 85G1.2 (Sentencing on Multiple Counts of
Conviction), as applicable.

If the statutory minimum sentence on the count of conviction under 18
U.S.C. §924(c) or § 929(a) together with the sentence imposed on the
remaining counts is less than the total punishment, then the minimum
sentence on the count of conviction under 18 U.S.C. § 924(c) or §
929(a) shall be increased to the extent necessary to achieve the total
punishment.

* * * *
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§4B1.2.

Definitions of Terms Used in Section 4B1.1

* * * *

Commentary
Application Notes:
1. Definitions.—For purposes of this guideline=:

A violation of 18 U.S.C. § 924(c) or § 929(a) is a "crime of violence" or a "controlled substance
offense” if the offense of conviction established that the underlying offense was a "crime of violence"
or a "controlled substance offense”. (Note that in the case of a prior 18 U.S.C. § 924(c) or § 929(a)
conviction, if the defendant also was convicted of the underlying offense, the two prior convictions will
be treated as related cases under 84A1.2 (Definitions and Instruction for Computing Criminal
History)).

2. Application of §4B1.1(c).—

(A)

(B)

In General.—Section 4B1.1(c) applies in any case in which the defendant (i) was convicted

of violating 18 U.S.C. § 924(c) or § 929(a); and (ii) as aresult of that conviction (alone or in
addition to another offense of conviction), is determined to be a career offender under

§4B1.1(a).

Imposition of Consecutive Term of Imprisonment.—The amount of the mandatory term of
imprisonment that is imposed to run consecutively in such a case also is determined under
84B1.1(c). The sentence imposed for a conviction under 18 U.S.C. § 924(c) or

8 929(a) must, under that statute, consist of a minimum term of imprisonment imposed to run
consecutively to the sentence on any other count. In the case of a career offender to whom
84B1.1(c) applies, typically the court will determine the applicable statutory minimum
sentence, subtract that minimum from the total punishment determined for all counts
considered together, impose that minimum consecutive sentence on the 18 U.S.C. § 924(c) or
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(©)

8§ 929(a) count, and then impose the balance of the total punishment on the other countsin
accordance with the rules providedin 85G1.2 (Sentencing on Multiple Counts of Convictions).
In some cases covered by 84B1.1(c), a consecutive term of imprisonment longer than the
minimum required by the 18 U.S.C. § 924(c) or § 929(a) statute will be necessary in order
both to achieve the required total punishment determined by the court and also comply with
the applicable statutory requirements. Note that a consecutive sentence longer than the
statutory minimum under 18 U.S.C.

8 924(c) or § 929(a) will be necessary when the total guideline punishment determined by the
court exceeds the aggregate statutory maximum term(s) of imprisonment on any counts other
than 18 U.S.C. 88 924(c) and 929(a) by mor e than the aggregate statutory minimum terms on
the 18 U.S.C. 88 924(c) and 929(a) counts.

Examples.—The following examples illustrate the application of 84B1.1(c) in a variety of
multiple count situations in which the 18 U.S.C. § 924(c) count establishes the defendant as
Career Offender:

(i) The defendant i s convicted of one count of violating 18 U.S.C. §924(c) for possessing
a firearm in furtherance of a drug trafficking crime (15 year mandatory minimum),
and one count of violating 21 U.S.C. § 841(b)(1)(C) (assume the statutory maximum
of 20 years applies). Applying 84B1.1(c), the court determines a combined offense
level of 34 (assuming a 3-level reduction under 83E1.1), and determines that a total
punishment of 300 months is appropriate. The court then imposes a minimum
sentence of 60 months, as statutorily required under 18 U.S.C. § 924(c), and also as
required by 18 U.S.C. § 924(c), imposes that sentence to run consecutively to a
sentence of 240 months (300 - 60 = 240) imposed on the 21 U.S.C. § 841 count.
Alternatively, had the court determined that a sentence of 327 months (top of the
guideline range) was appropriate, it necessarily would have increased the consecutive
sentence on the 18 U.S.C. § 924(c) count to 87 months.

(i) The defendant is convicted of one count of 18 U.S.C. § 924(c) (firearm possession in
furtherance of drug trafficking), one count of drug trafficking under 21 U.SC. §
841(b)(1)(C) (assume the statutory maximum sentence of 30 years applies), and one
count of violating 21 U.S.C. § 843(b) (statutory maximum of 4 years). Applying
84B1.1(c), the court determines a combined offense level of 36 and selects a total
punishment of 324 months. Sentence is imposed as follows: (I) a minimum sentence
of 60 months on the 18 U.S.C. § 924(c) count i mposed to run consecutively to all other
counts; (1) a sentence of 264 months on the 21 U.S.C. 8 841 count (324 - 60 = 264
months balance of total punishment to be allocated and imposed on the non- 924(c)
counts); and (I11) a sentence of 48 months on the 21 U.S.C. § 843(b) count, imposed
to run concurrently with the 21 U.S.C. § 841 count. Alternatively, if the court had
determined that a sentence of 405 months (top of the guideline range) was
appropriate, the sentence on the 21 U.S.C. § 841 count would have been increased to
345 months (405 - 60 = 345).

(iti)  The defendant is convicted of two counts of 18 U.S.C. § 924(c) (for possessing a
firearm in two separ ate drug trafficking offenses), and one count of conspiracy under
21 U.SC. § 846 (assume a statutory maximum of life and minimum of ten yearsis
applies). The court determines, under §4B1.1(c), that the combined offense level is
42 and that a total punishment of 480 months is appropriate. As required by statute,
a minimum consecutive sentence of 60 months is imposed on the first 18 U.S.C. §
924(c) count, and a minimum consecutive sentence of 300 months i< imposed on the
second 18 U.S.C. § 924(c) count. The balance of the total punishment, 120 months
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§5G1.2.

(480 - (60 + 300) = 120), isimposed on the 21 U.S.C. § 846 count.

* * * *

Sentencing on Multiple Counts of Conviction

@ The sentence to be imposed on a count for which the statute (1) specifies a term of
imprisonment to be imposed; and (2) requires that such term of imprisonment be
imposed to run consecutively to any other term of imprisonment, shdl be determined
by that statute and imposed independently, except as provided in §84B1.1(Career
Offender).

Commentary

Application Notes:

1

In General.—Thissection specifies the procedure for deter mining the specific sentence to be formally
imposed on each count in a multiple-count case. The combined length of the sentences (“total
punishment™) isdetermined by the court after determining the adjusted combined offense level and the
Criminal History Category. Fothe-extentpossibte,Except as otherwise required by law or by
84B1.1(c), the total punishment isto be |mposed on each count—Seﬁteﬁees and the sentences on all
countsare imposed to run concurrentl C Se
bytaw to the extent allowed by the statutory maximum sentence of imprisonment for each count of
conviction.

Mandatory Minimum and Mandatory Consecutive Terms of Imprisonment (Not Covered by Special

I nstruction).—Subsection (a) appliesif a statute (2A) specifies a term of i mprisonment to be imposed,;

and (2B) requires that such term of imprisonment be imposed to run consecutively to any other term
of imprisonment. See, e.q., 18 U.S.C. §924(c) (requiring mandatory minimum terms of imprisonment,

based on the conduct involved, and also requiring the sentence imposed to run consecutively to any
other term of imprisonment). FheExcept for certain Career Offender situations in which subsection
(c) of 84B1.1 (Career Offender) applies, the term of yearsto be imposed consecutively is determined
the minimum required by the statute of conviction, and is independent of athe guideline sentence on
any other count. See, e.q., Commentary to 882K2.4 (Use of Firearm, Armor-Piercing Ammunition,

or Explosive During or in Relationto Certain Crimes) and 3D 1.1 (Procedure for Deter mining Offense
Level on Multiple Counts) regarding determination of the offense levels for related counts when a
conviction under 18 U.S.C. § 924(c) isinvolved. Note, however, that even in the case of a consecutive
term of imprisonment imposed under subsection (a), any term of supervised release imposed isto run
concurrently with any other term of supervised releaseimposed. See 18 U.S.C. § 3624(e). Subsection
(a) also applies in certain other instances in which an independently determined and consecutive
sentenceisrequired. See, e.q., Application Note 3 of the Commentary to §2J1.6 (Failure to Appear
by Defendant), relating to failure to appear for service of sentence.
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4, Proposed Amendment: Expansion of Official Victims Enhancement

Synopsis of Proposed Amendment: Thisamendment proposes to expand the persons who may qualify asan
official victim for purposes of the enhancement in 83A1.2 (Official Victim). Specifically, this proposed
amendment responds to United Satesv. Walker, 202 F.3d 181 (3d Cir. 1999), which held that the enhancement
under 83A1.2(b) was not applicable in the case of a defendant prison inmate who attacked his supervisor, a
food service department employee at the prison. Walker held that the work supervisor was not a corrections
officer withinthe meaning of 83A1.2. The proposed amendment amends 83A1.2(b) to apply to assaults of any
prison employee or other person retained or designated by the prison to perform duties withinthe prison. The
amendment also limits application of the enhancement, i n the case of assaultson corrections officer sand prison
employees, to offenses that occurred while the defendant was in the custody or control of the correctional
facility or prison.

A general request for comment follows regarding the appropriate scope of coverage under the
enhancement (i.e., who should be considered an official victim for purposes of proposed subsection (b)(2)).

Proposed Amendment:
83A1.2. Official Victim

If --

(b duringthe course of the offense or immediate flight therefrom, the defendant or aperson
for whose conduct the defendant is otherwise accountable, knowing or having
reasonable cause to believe that a person was—

D alaw enforcement officer, or

2 a corrections officer or prison employee, inthe case of an offense that occurred
while the defendant (or a person for whose conduct the defendant is otherwise
accountable) was in the custody or control of a prison or other correctional
fecility,

assaulted such officer or employee in a manner creating a substantial risk of serious
bodily injury,

increase by 3 levds.

Commentary
Application Notes:
* * *
5. Subdivision (b) appliesin circumstances tantamount to aggravated assault against a law enforcement

officer, of corrections officer, or prison employee, committed in the course of, or inimmediate flight
following, another offensersuch-asbankrebbery. While this subdivision may apply in connection with
avariety of offenses that are not by nature targeted against official victims (such as a bank robbery),
its applicability is limited to assaultive conduct against law enforcement officers, e corrections
officers, or prison employeesthat is sufficiently seriousto create at least a " substantial risk of serious
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bodily injury" and that is proximate in time to the commission of the offense.

"Prison employee", for purposes of subsection (b)(2), includes any individual retained or designated
by a prison or other correctional facility to perform any duty or function within the prison or other
correctional facility, regardless of whether the individual is compensated for the performance of the
duty or function and whether the individual technically is an employee of the prison or other
correctional facility. For example, theterm" prison employee" includes an individual employed by the
prison as a kitchen supervisor, as well as a nurse who, under contract, provides medical servicesto
prisonersin the prison health facility.

* * *

I ssuefor Comment: The Commission requests comment onthe appropriate scope of the enhancement provided
in 83A1.2(b)(2). Are there particular individuals or groups of individuals against whom assaults by the
defendant in a correctional or prison setting should subject the defendant to enhanced punishment? For
example, should the enhancement be expanded, further than that proposed in the amendment, to include
individuals who assist law enforcement officersin the performance of official duties? Should the enhancement
cover individuals who perform functions within a prison (as an employee, under contract, or otherwise) but
who do not have regular contact with, or exercise any supervision of, prisoners (e.g., an electrician under
contract who repairs wiring in a building typically off-limits to prisoners)? Should the enhancement cover,
for example, a minister or attorney who is assaulted while providing volunteer services to inmates?
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5. Proposed Amendment: Acceptance of Responsibility

Synopsis of Proposed Amendment: This proposal amends 83E1.1 (Acceptance of Responsibility) by (1)
deleting subsection (b)(1) which provides an additional one-level reduction if the defendant timely provides
complete information to the government concerning his own involvement in the offense; and (2) resolving a
circuit conflict regarding whether the court may deny an acceptance of responsibility reduction when the
defendant commits a new offense unrelated to the offense of conviction.

Section 3E1.1(b) provides alternative reductionsfor either (1) timely providing complete information
to the gover nment concer ning the defendant’ sown involvement i n the offense; or (2) timely notifying authorities
of the defendant’s intention to enter a plea of guilty. Subsection (b)(2) specifically addresses the goal of
permitting the government to avoid preparing for trial and permitting the court to allocate its resources
efficiently. However, it has been argued that subsection (b)(1) undermines the incentive to plead guilty in
subsection (b)(2), because the defendant can receive the reduction even if the defendant has caused the
government and the court to devote substantial resourcesto preparing the casefor trial. Under thisproposal,
a defendant who acceptsresponsibility for the offense would receive a two-level reduction under subsection (a),
and an additional one-level reduction only if the defendant timely notifies authorities of his intent to plead
guilty. This proposal isintended to save both judicial and governmental resources by providing defendants
a stronger incentive to timely plead guilty.

Thisamendment also resolves a circuit conflict regarding whether the court may deny an acceptance
of responsibility reduction when the defendant commits a new offense unrelated to the offense of conviction.
The majority of circuits have held that the sentencing court may consider new criminal conduct (i.e., conduct
occurring after the defendant has been charged for the instant offense), such as subsequent drug use or the
commission of the new offense, when determining whether an adjustment for acceptance of responsibility is
warranted. The Sxth Circuit, the sole minority circuit, has held that the court may not look at post-indictment
conduct unrelated to the offense of conviction when assessing the defendant’ s acceptance of responsibility for
the underlying offense (see United Satesv. Morrison, 983 F.2d 730 (6™ Cir. 1993)). This amendment adopts
the majority view by making clear that a defendant who commits another offense while pending trial or
sentencing on the instant offense ordinarily is not entitled to a reduction under this guideline.

Proposed Amendment:

83E1.1. Acceptance of Responsibility

(b If the defendant qualifies for a decrease under subsection (@), the offense level

—————(2)—timelynotifying timey” notified authorities of his intention to enter a plea of

"The Federal Register publication of this proposed amendment indicates that the amendment proposes to
strike the word "timely" from the provision. However, it was the Commission’sintent to retain the timeliness
requirement. Theword "timely" was inadvertently struck in the proposal. The Commission’s January 2002 Federal
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guilty, thereby permitting the government to avoid preparing for trial and
permitting the court to alocate its resources efficiently,

decrease the offense level by 1 additional level.

Commentary

Application Notes:

Appropriate Considerations in Determining Applicability of Acceptance of Responsibility.—

Convictions by Trial.— * *ox

Application of Subsection (a).— * k%

‘ S Bphy- A defendant who (A) receives an enhancement
under §3Cl 1 (Obstructl ng or Impedl ng the Adm| nistration of Justice); or (B) commits another offense
while pending trial or sentencing on the instant offense, ordinarily is not entitled to a reduction under
this guideline. [There may, however, be extraordinary cases in which an adjustment under this
guideline is warranted even though the defendant received an enhancement under §3C1.1, or
committed another such offense, or both.]

Deference on Review.— * k%

Application of Subsection (b).—

(b) providesan additional 1-level decreasein offenselevel for a defendant at offense level i6 or greater
prlor to the operat| on of subsectlon (a) who both qual ifi esfor a decrease under subsectl on (a) and who

bet-h—ef—t-he%tqas—set—ferth—m—subsecﬂen—fb)tl mer notified author|t|$ of the defendant S |ntent|on to

enter aguilty plea. The timeliness of the defendant’ s acceptance of responsibility is a consideration
under both subsections, and is context specific. In general, the conduct qualifying for a decreasein
offense level under subsection (b)td-er<2) will occur particularly early inthe case. For example, to
qualify under subsection (b)t2}, the defendant must have notified authorities of his intention to enter
a plea of guilty at a sufficiently early point i n the process so that the government may avoid preparing
for trial and the court may schedule its calendar efficiently.

Background: The reduction of offense level provided by this section recognizes |l egitimate societal interests.
For several reasons, a defendant who clearly demonstrat% acceptance of respona b|||ty for his offense by

1) i sappropriately

Register notice provided notice of atechnical amendment to the proposal in order to maintain the "timeliness"
requirement.
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given a lower offense level than a defendant who has not demonstrated acceptance of responsibility.

Subsection (a) provides a 2-level decrease inoffenselevel. Subsection (b) provides an additional 1-
level decrease for a defendant at offense level 16 or greater prror to operatlon of subsectl on (a) who both
qual ifies for a decrease under subsectron (a) and 3

' ti mely notified authorltles
of the defendant S |ntent|on to enter a gui Ity plea. Such a defendant has accepted responsibility in a way that
ensures the certainty of his just punishment in atimely manner, thereby appropriately meriting an additional
reduction. Subsection (b) does not apply, however, to a defendant whose offense level islevel 15 or lower prior
to application of subsection (a). At offense level 15 or lower, the reduction in the guideline range provided
by a 2-level decrease in offense level under subsection (a) (which is a greater proportional reduction in the
guideline range than at higher offense levels due to the structure of the Sentencing Table) i s adequate for the
court to take into account the factors set forth in subsection (b) within the applicable guideline range.
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6. Proposed Amendment: Consent Calendar Amendments (Part 1)

Synopsis of Proposed Amendment: Thisproposed amendment makes technical and conforming changes to
various guideline provisions. The proposed amendment accomplishes the following:

1)

(2)

3)
(4)

()

(6)

()

(8)

(9)

(10)

(11)

(12)

(13)

Clarifiesthat languagein 85D1.2(c) (recommending the maximum term of supervised release
for sex offenders) is a policy statement;

Conformsthelanguagein §2B4.1(b)(2) concer ning offensesthat "affect afinancial institution"
with subsection (b)(12) of §2B1.1 (Larceny, Embezz ement, and other forms of Theft; Offenses
Involving Stolen Property; Property Damage or Destruction; Fraud and Deceit).

Insertsa missing "or" in 882C1.7(b)(1)(A) and 2Q1.6(a)(3).

(A) Updates statutory references in 882D1.9 (Placing or Maintaining Dangerous Devices on
Federal Property to Protect the Unlawful Production of Controlled Substances; Attempt and
Conspiracy), 2D1.11 (Unlawfully Distributing, Importing, Exporting or Possessing a Listed
Chemical; Attempt or Conspiracy), and 2D1.13 (Structuring Chemical Transactions or
Creating a Chemical Mixture to Evade Reporting or Recordkeeping Requirements) and
Appendix A (Statutory Index) to correspond to statutory redesignations made by the Hillory
J. Fariasand Samantha Rei d Date Rape Prevention Act; and (B) correctsreferencesto the new
chemical quantity tablesin 82D1.11.

Corrects a change to the commentary of 82N2.1(b)(1) that was inadvertently made as part of
the conforming package of amendments in the Economic Crime Package.

Correctsa grammatical error in Note (D) of §2T1.1(c)(1) by replacing "subdivisions (A), (B),
or (C)" with "subdivision (A), (B), or (C)".

Adds a mandatory condition to §85B1.3 (Conditions of Probation) and 5D 1.3 (Conditions of
Supervised Release) that the defendant provide DNA if the defendant is required to do so by
the DNA Analysis Backlog Elimination Act of 2000. Pursuant to section 3 of this Act, a
defendant i srequired to provide a DNA sampleif the defendant i s convicted of certainoffenses
(e.q., murder, kidnapping).

Deletes from Application Note 5 of 85E1.2 (Fines for Individual Defendants) an incorrect
statement concerning the Clean Air Act.

Inserts a missing "Background" title in 85F1.7 (Shock Incarceration).

Conforms Part A of Chapter Seven and §7B1.3 (Revocation of Supervised Release) to current
statutory law and provides an explanatory note concerning the condition of intermittent
confinement as a condition of supervised release.

Updates statutory references in 85F1.5 (Occupational Restrictions).

Refers 18 U.S.C. § 2245 (sexual abuseresulting in death) to 82A1.1 (First Degree Murder) in
Appendix A (Satutory Index).

Repromulgates amendment 568, effective November 1, 1997, to correct an inadvertent

omission of a conforming amendment to 84B1.4 (Armed Career Criminal) from amendment
568.
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(14)

(15)

Responds to new legislation as follows:

(A) Updates, in 82B1.1, a statutory referencein thedefinition of "meansof identification”
to correspond to a redesignation made by the Inter net Fal se l dentification Prevention
Act of 2000, Pub. L. 106-578, Dec. 28, 2000, 114 Sat. 305.

(B) References in Appendix A two new offenses created by the American Homeowner ship
and Economic Opportunity Act of 2000, Pub. L. 106-569, Dec. 27, 2000,  Sat. .
Section 5410(b) of title 42, which provides that knowing and willful violations of a
state’ sinstallation programstandards shall be punishableas a Class A misdemeanor,
isreferenced to 82N2.1. Section 14905 of title 42, which provides a criminal penalty
of a $250,000 fine and five years' imprisonment for equity skimming, is referenced
to §2B1.1.

© References 16 U.S.C. § 1437(c) to 82A2.4 (Obstructing or Impeding Officers). Section
1437, as amended by the National Marine Sanctuaries Act of 2000, Pub. L. 106-513,
Nov. 13, 2000, 114 Sat. 2387, prohibits the interference with the enforcement of
conservation activities authorized intitle 16, United Sates Code, including refusing
to permit any officer authorized to enforce such title to board a vessel for purposes of
conducting a search or inspection i n connection with the enforcement of title 16. The
Act provides a statutory maximum of six months, or if the offense involved the use of
a dangerous weapon or resulted in bodily injury, a statutory maximum of 10 years.
Section 1437(c) seems sufficiently similar to other offenses referenced to §82A2.4 to
warrant reference to this guideline.

Proposes several changes to 82G1.1 (Promoting Prostitution or Prohibited Sexual Conduct)
to address more adequately the portion of section 112(b) of the Victims of Trafficking and
Violence Protection Act of 2000 (the "Act"), Pub. L. 106-386, pertaining to the new offense
at 18 U.SC. §1591 (Sex Trafficking of Children by Force, Fraud or Coercion). Section 1591
prohibits knowingly transporting or harboring any person, or benefitting from such
transporting or harboring, knowing either that force, fraud, or coercion will be used to cause
that person to engage in a commercial sex act, or that the person isnot 18 yearsold and will
be forced to engage in a commercial sex act.

In response to the Act, the Commission, in March 2001, passed an amendment that (A)
referenced 18 U.SC. § 1591 to 882G1.1 (Promoting Prostitution or Prohibited Sexual
Conduct) and 2G2.1 (Sexually Exploiting a Minor by Production of Sexually Explicit Visual
or Printed Material); and (B) provided an encouraged upward departurein §2G1.1to address
cases in which (i) the defendant was convicted under 18 U.S.C. § 1591 and the offense
involved a victim who had not attained the age of 14 years; or (ii) the offense involved more
than 10 victims. Saff had recommended additional changes to 82G1.1 at that time but
because adequate public notice regarding those changes had not been provided, staff
recommended that the changes be made during this amendment cycle.

This amendment proposes three substantive changes to 82G1.1. First, this amendment
broadens the conduct covered by the guideline to all commercial sex acts. Currently, the
conduct covered by the guideline islimited to prostitution. Second, thisamendment expands
the "force or coercion" prong of 82G1.1(b)(1) to also cover offensesinvolving fraud. This
change addresses the increased punishment provided by section 1591 for offenses effected by
"force, fraud, or coercion". Third, after reviewing again the statute and the encouraged
upward departure note that the Commission passed in March, staff recommends deleting the
portion of the note pertaining to the age of the victim because it encourages a departure for
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conduct arguably covered by the guideline in subsection (b)(2).
Proposed Amendment:
(@) Clarifies That 85D1.2(c) Isa Policy Statement

85D1.2. Term of Supervised Release

* * *

(© (Policy Statement) If the instant offense of conviction is a sex offense, the statutory
maximum term of supervised release is recommended.

* * *

2 Conforming Amendment to §2B4.1

82B4.1. Bribery in Procurement of Bank Loan and Other Commercial Bribery
* * *

(b Specific Offense Characteristics

)] (Apply the greater) If—

(A) the defendant derived more than $1,000,000 in gross recel pts from one
or more financial institutions as aresult of the offense, increase by 2
levels; or

(B) the offense substantially jeopardized the safety and soundness of a
financial institution, increase by 4 levels.

If the resulting offense level determined under subdivision (A) or (B) is less
than level 24, increaseto level 24.

* * *

Commentary

* * *

Application Notes:
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3)

§2C1.7.

Gross Recei pts Enhancement under Subsection (b)(2)(A).—

(A In General.—For purposes of subsection (b)(2)(A), the defendant shall be considered to have
derived more than $1,000,000 in gross receipts if the gross receipts to the defendant
individually, rather than to all participants, exceeded $1,000,000.

(B) Definition.—'Gross recei pts from the offense” includes all property, real or personal, tangible
or intangible, which is obtained directly or indirectly as a result of such offense. See 18
U.S.C. §982(a)(4).

Enhancement for Substantially Jeopardizing the Safety and Soundness of a Financial | nstitution under
Subsection (b)(2)(B).—For purposes of subsection (b)(2)(B), an offense shall be considered to have
substantially jeopardized the safety and soundness of a financial institution if, as a consequence of the
offense, the institution (A) became insolvent; (B) substantially reduced benefits to pensioners or
insureds; (C) was unable on demand to refund fully any deposit, payment, or investment; (D) was so
depleted of its assets as to be forced to merge with another institution in order to continue active
operations; or (E) was placed in substantial jeopardy of any of subdivisions (A) through (D) of this
note.

Amendment to Insert Missing " Or" in 82C1.7(b)(1)(A) and 2Q1.6(a)(3)

Fraud Involving Deprivation of the Intangible Right to the Honest Services of Public
Officials, Conspiracy to Defraud by I nterference with Gover nmental Functions

* * *

(b Specific Offense Characteristic
D (If more than one applies, use the greater):

(A) If the loss to the government, or the value of anything obtained or to
be obtained by a public official or others acting with a public officid,
whichever is greater (i) exceeded $2,000 but did not exceed $5,000,
increase by 1 leve; or (ii) exceeded $5,000, increase by the number of
levels from the table in 82B1.1 (Theft, Property Destruction, and
Fraud) corresponding to that amounts; or
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§2Q1.6. Hazardous or_Injurious Devices on Federal Lands

@ Base Offense Level (Apply the greatest):

* * *

3 If the offense involved reckless disregard to the risk that another person would
be placed in danger of death or serious bodily injury under circumstances
manifesting extreme indifference to such risk, the offense level from 82A2.2
(Aggravated Assault); or

* * *

4 Updates Statutory Referencesin 882D1.9, 2D1.11, and 2D1.13, Corrects References to Quantity
Tablein §2D1.11

82D1.9. Placing or Maintaining Danger ous Devices on Federal Property to Protect the Unlawful
Production of Controlled Substances; Attempt or Conspiracy

@ Base Offense Level: 23

Commentary
Satutory Provision: 21 U.S.C. § 841(ed)(1).
* * *
82D1.11. Unlawfully Distributing, | mporting, Exporting or Possessing aL isted Chemical; Attempt

or_Conspiracy

@ Base Offense Leved: The offense level from the Chemical Quantity Table set forth in
subsection (d) or (e) betew, as appropriate.

* * *

(e) CHEMICAL QUANTITY TABLE*
(All Other Precursor Chemicals)

Listed Chemicals and Quantity Base Offense L evel

(A) Except asprovided in Note (B), to cal culatethe base offense level in an offense that involves two or more
chemicals, use the quantity of the sngle chemical that results in the greatest offense level, regardless of
whether the chemicals are set forth in different tables or in different categories(i.e., list | or lig I1) under

subsection (d) ef-thisgticetine or (€) of this guideline, as appropriate.
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Commentary
Satutory Provisions:. 21 U.S.C. 88 841(dc)(1), (2), (gf) (1), 960(d)(2), (2).

* * *

82D1.13. Structuring Chemical Transactions or Creating a Chemical Mixture to Evade Reporting
or Recor dkegping Requir ements; Presenting False or Fraudulent | dentification to Obtain
a Listed Chemical; Attempt or Conspiracy

* * *

Commentary
Satutory Provisions: 21 U.S.C. 88 841(dc)(3), (gf) (1), 843(a)(4)(B), (a)(8).

* * *

APPENDIX A - STATUTORY INDEX

* * *
21 U.S.C. § 841(dc)(1),(2) 2D1.11
21 U.S.C. § 841(€c)(3) 2D1.13
21 U.S.C. § 841(ed) 2D1.9
21 U.S.C. § 841(gf)(1) 2D1.11, 2D1.13

5) Conforms Reference to Consolidated Theft and Fraud Guideline

82N2.1. Violationsof Statutesand RegulationsDealing With Any Food, Drug, Biological Product,
Device, Cosmetic, or Agricultural Product

* * *

Commentary

Application Notes:

2. The cross reference at subsection (b)(1) addresses cases in which the offense involved theft,property
destruetion;or fraud. The crossreference at subsection (b)(2) addresses casesin which the offensewas
committed in furtherance of, or to conceal, an offense covered by another offense guideline (e.q.,
bribery).

(6) Corrects Grammatical Error in 82T1.1(c)(1)(D)
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82T1.1. Tax Evasion; Willful Failureto File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents

* * *

(© Specia Instructions

For the purposes of this guideline --

(D) If the offense involved tax evasion or afraudulent or false return, statement, or
other document, the tax loss is the total amount of loss that was the object of
the offense (i.e., the loss that would have resulted had the offense been
successfully completed).

Notes:
(D) If the offenseinvolved (i) conduct described in subdivisions(A), (B), or (C)

of these Notes; and (ii) both individual and corporate tax returns, the tax loss
is the aggregate tax loss from the offenses added together.

* * *
@) Adds New Mandatory Condition of Probation and Supervised Release to 885B1.3 and 5D1.3

8§5B1.3. Conditions of Probation

@ Mandatory Conditions—

9 a defendant convicted of a sexual offense as described in 18 U.S.C.
8 4042(c)(4) shall report the address where the defendant will reside and any
subsequent change of residence to the probation officer responsible for
supervision, and shall register as a sex offender in any State where the person
resides, is employed, carries on a vocation, or is a student:;

(10) the defendant shall submit to the collection of a DNA sample from the
defendant at the direction of the United States Probation Office if the collection
of such a sample is authorized pursuant to section 3 of the DNA Analysis
Backlog Elimination Act of 2000 (42 U.S.C. § 14135a).

* * *
85D1.3. Conditions of Supervised Release
@ Mandatory Conditions—
* * *

@) a defendant convicted of a sexual offense as described in 18 U.S.C.
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§ 4042(c)(4) shall report the address where the defendant will reside and any
subsequent change of residence to the probation officer responsible for
supervision, and shall register as a sex offender in any State where the person
resides, is employed, carries on a vocation, or is a student:;

(8 the defendant shall submit to the collection of a DNA sample from the
defendant at the direction of the United States Probation Office if the collection

of such a sample is authorized pursuant to section 3 of the DNA Analysis
Backlog Elimination Act of 2000 (42 U.S.C. § 14135a).

* * *
(8 Deletes Incorrect Statement Regarding Fines and the Clean Air Act

8§5E1.2. Fines for Individual Defendants

Commentary

Application Notes:

* * *

5. Subsection (c)(4) applies to statutes that contain special provisions permitting larger fines; the
guidelines do not limit maximum finesin such cases. These statutesinclude, among others: 21 U.S.C.
88 841(b) and 960(b), which authorize fines up to $8 million in offenses involving the manufacture,
distribution, or importation of certain controlled substances; 21 U.S.C. § 848(a), which authorizes
fines up to $4 million in offenses involving the manufacture or distribution of controlled substances
by a continuing criminal enterprise; 18 U.S.C. § 1956(a), which authorizesafine equal to the greater
of $500,000 or two times the value of the monetary instruments or fundsinvolved i n offensesinvolving
money laundering of financial instruments; 18 U.S.C. § 1957(b)(2), which authorizes a fine equal to
two times the amount of any criminally derived property involved in a money laundering transaction;
33 U.SC. § 1319(c), which authorizes a fine of up to $50,000 per day for violations of the Water
Pollution Control Act; 42 U.S.C. § 6928(d), which authorizes a fine of up to $50,000 per day for

violations of the Resource Conservation Actand425-5€§7413(c)which-atthorizesafineof tip
5 00E e for votat f the €l pie Aot

9 Inserts Missing " Background" Title

85F1.7. Shock Incar ceration Program (Policy Statement)

The court, pursuant to 18 U.S.C. 88 3582(a) and 3621(b)(4), may recommend that a defendant
who meetsthe criteriaset forthin 18 U.S.C. §4046 participate in a shock incarceration program.

Commentary
Background:
* * *

(10)  UpdatesChapter Sevento Reflect Statusof Current Law Regarding I nter mittent Confinement and
Provides Explanatory Note
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CHAPTER SEVEN - VIOLATIONS OF PROBATION AND
SUPERVISED RELEASE

PART A - INTRODUCTION TO CHAPTER SEVEN

2. Backaground

(b) Supervised Release.

Supervised release, anew form of post-imprisonment supervision created by the Sentencing Reform Act,
accompanied implementation of the guiddlines. A term of supervised release may beimposed by the court as a
part of the sentence of imprisonment at the time of initial sentencing. 18 U.S.C. 8 3583(a). Unlike parole, aterm
of supervised release does not replace a portion of the sentence of imprisonment, but rather is an order of
supervision in addition to any term of imprisonment imposed by the court. Accordingly, supervised release is
more analogous to the additional "special parole term" previously authorized for certain drug offenses.

With the exception of intermittent—confinementresidency in, or participation in the program of, a
community corrections facility*, which is available only for a sentence of probation, the conditions of supervised
release authorized by statute are the same as those for a sentence of probation. When the court finds that the
defendant violated a condition of supervised release, it may continue the defendant on supervised release, with
or without extending the term or modifying the conditions, or revoke supervised release and impose a term of
imprisonment. The periods of imprisonment authorized by statute for a violation of the conditions of supervised
release generally are more limited, however, than those available for a violation of the conditions of probation.
18 U.S.C. § 3583(¢)(3).

*Note: Section 3583(d) of title 18, United States Code, provides that “[t]he court may order, as a further

condition of supervised release...any condition set forth as a discretionary condition of probation in section

3563(b)(1) through (b)(10) and (b)(12) through (b)(20), and any other condition it considers to be appropriate.”

Subsection (b)(11) of section 3563 is explicitly excluded as a condition of supervised release. Before the
enactment of the Antiterrorism and Effective Death Penalty Act of 1996, the condition at subsection (b)(11) was
intermittent confinement. The Act deleted 18 U.S.C. 8§ 3563(b)(2), authorizing the payment of a fine as a
condition of probation, and re-designated the remaining conditions of probation set forth in 18 U.S.C. & 3563(b);

intermittent confinement is now set forth at subsection (b)(10), whereas subsection (b)(11) sets forth the condition
of residency at a community corrections facility. It would appear that intermittent confinement now is authorized

as a condition of supervised release.

However, there is some question as to whether Congressintended this result. Although the Antiterrorism
and Effective Death Penalty Act re-designated the remaining paragraphs of section 3563(b), it failed to make the
corresponding re-designations in 18 U.S.C. § 3583(d), regarding discretionary conditions of supervised release.
While imposition of intermittent confinement as a condition of supervised rel ease does not violate the |etter of the
law as it is currently written, imposition of the condition arguably may not be consistent with its long-standing
intent.
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87B1.3. Revocation of Probation or Supervised Release (Policy Statement)

* x %
Commentary
Application Notes:
* x %
5. I ntermittent confinement i s authorized only asacondltl on of probatlon duri ng thef| rst year of the term

of probation. 18 U.S.C. § 3563(b){11)(10).*
of supervised+etease—18-4-S5:€.§-3583(d):

*Note: Section 3583(d) of title 18, United States Code, provides that "[t]he court may order, as a further
condition of supervised release...any condition set forth as a discretionary condition of probation in section
3563(b)(1) through (b)(10) and (b)(12) through (b)(20), and any other condition it considers to be appropriate.”
Subsection (b)(11) of section 3563 is explicitly excluded as a condition of supervised release. Before the
enactment of the Antiterrorism and Effective Death Penalty Act of 1996, the condition at subsection (b)(11) was
intermittent confinement. The Act deleted 18 U.S.C. § 3563(b)(2), authorizing the payment of a fine as a
condition of probation, and re-designated the remaining conditions of probation set forth in 18 U.S.C. & 3563(b);
intermittent confinement is now set forth at subsection (b)(10), whereas subsection (b)(11) setsforth the condition
of residency at acommunity corrections facility. It would appear that intermittent confinement now is authorized
as a condition of supervised release.

However, there is some question as to whether Congress intended this result. Although the Antiterrorism
and Effective Death Penalty Act re-designated the remaining paragraphs of section 3563(b), it failed to make the
corresponding re-designations in 18 U.S.C. 8 3583(d), regarding discretionary conditions of supervised release.
While imposition of intermittent confinement as a condition of supervised rel ease does not violate the |etter of the
law as it is currently written, imposition of the condition arguably may not be consistent with its long-standing
intent.

* * %

(11) Updates Statutory Referencesin 85F1.5

85F1.5. Occupational Restrictions

Commentar

Background: The Comprehensive Crime Control Act authorizes the imposition of occupational
restrictions as a condition of probation, 18 U.S.C. 8§ 3563th}6)(b)(5), or supervised release,
18 U.S.C. § 3583(d). Pursuant to § 3563tb){6}(b)(5), a court may require a defendant to:

[R]efrain, in the case of an individual, from engaging in a specified occupation, business, or
profession bearing a reasonably direct relationship to the conduct constituting the offense, or engage
in such a specified occupation, business, or profession only to a stated degree or under stated
circumstances.
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The appellate review provisions permit a defendant to challenge the imposition of a probation
condition under 18 U.S.C. 8§ 3563th)(6)(b)(5) if “the sentence includes ———a more limiting condition of
probation or supervised rel ease tirder-seetion-3563(b){6)—— than the maximum established in the guideline.*
See18U.S.C. §3742(a)(3){A). The government may appeal if the sentence includes a*lesslimiting*condition
of probation than the minimum established in the guideline. 18 U.S.C. § 3742(b)(3){A).
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(12) Refers18 U.S.C. §2245t0 §2A1.1

APPENDIX A - STATUTORY INDEX

* * *
18 U.S.C. § 2244 2A3.4
18 U.S.C. § 2245 2A1.1
18 U.S.C. § 2251(a),(b) 2G2.1

(13) Correctslnadvertent Omission from Earlier Amendment

Amendment 568, effective November 1, 1997, is repromulgated with the following additional change:

84B1.4. Armed Career Criminal
* * *
(b The offense level for an armed career criminal is the greatest of:
* * *

3 (A) 34, if the defendant used or possessed the firearm or ammunition in
connection with a.crime of violenceor controlled substance offense, as
defined in $4B1:2(1)84B1.2(a) and (b), respectively, or if the firearm
possessed by the defendant was of a type described in 26 U.S.C. §
5845(a)*; or

(14) Respondsto New Legislation
(A) Updates Statutory Reference for " Means of | dentification"

82B1.1 L ar ceny, Embezzlement, and Other Forms of Theft

* * *

Commentary

Application Instructions:

7. Application of subsection (b)(9).—

* * *

"Meansof identification" hasthe meaning given that termin 18 U.S.C. § 1028(eh{3)(d)(4), except that
such means of identification shall be of an actual (i.e., not fictitious) individual, other than the
defendant or a person for whose conduct the defendant is accountable under 81B1.3 (Relevant
Conduct).
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(B) Appendix A (Statutory Index) References for New Offenses

16 U.S.C. § 1417(a)(5),

(6), (0)(2)
16 U.S.C. § 1437(c)

42 U.S.C. § 5157(a)
42 U.S.C. § 5410(b)

42 U.S.C. § 9603(d)
42 U.S.C. § 14905

APPENDIX A - STATUTORY INDEX
2A2.4
2A2.4

2B1.1
2N2.1

201.2
2B1.1

(15) Changesto Human Trafficking Guideline

Promoting PrestitutionA Commercial Sex Act or Prohibited Sexual Conduct

2G1.1. Promoting PrestitttionA Commercial Sex Act or Prohibited Sexual Conduct
* * *
(b) Specific Offense Characteristics

1)

(2)

(4)

()

If the offense involved (A) prestitttion a commercial sex act; and (B) the use
of physical force, fraud, or coercion by-threatsordrugsori-any-rmanter,

increase by 4 levels.

If the offense involved a victim who had (A) not attained the age of 12
years, increase by 4 levels; or (B) attained the age of 12 years but not
attained the age of 16 years, increase by 2 levels.

* * *
If subsection (b)(3) does not apply; and—
(A) the offense involved the knowing misrepresentation of a participants
identity to persuade, induce, entice, coerce, or facilitate the trave of,

aminor to engage in prostitutiona commercial sex act; or

(B) a participant otherwise unduly influenced a minor to engage in
prostituttona commercial sex act,

increase by 2 leves.
If acomputer or an Internet-access device was used to (A) persuade, induce,
entice, coerce, or facilitate the travel of, a minor to engage in prostitutiona

commercial sex act; or (B) entice, encourage, offer, or solicit a person to
engage in prohibited sexua conduct with a minor, increase by 2 levels.
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(© Cross References

* * *

3 If the offense did not involve promoting prostitttiona commercial sex act,
and neither subsection (c)(1) nor (c)(2) is applicable, apply 82A3.2 (Criminal
Sexua Abuse of a Minor Under the Age of Sixteen Y ears (Statutory Rape)
or Attempt to Commit Such Acts) or 82A3.4 (Abusive Sexua Contact or
Attempt to Commit Abusive Sexua Contact), as appropriate.

(d) Specia Instruction

D If the offense involved more than one victim, Chapter Three, Part D
(Multiple Counts) shall be applied as if the promoting of prestitttiena
commercial sex act or prohibited sexual conduct in respect to each victim
had been contained in a separate count of conviction.

Commentary

* * *

Application Notes:

1.

For purposes of this guideline—

"Commercial sex act" has the meaning given that termin 18 U.S.C. 8§ 1591(c)(1).

* * *

"Promoting prostitution a commercial sex act" means persuading, inducing, enticing, or coercing a
person to engage in prostitutiona commercial sex act, or to travel to engage in, prostitution a
commercial sex act.

"Victim"' means a person transported, persuaded, induced, enticed, or coerced to engagein, or travel
for the purpose of engaging in, prostitutrona commercial sex act or prohibited sexual conduct, whether
or not the person consented to the prostitution commercial sex act or prohibited sexual conduct.
Accordingly, "victim" may include an undercover law enforcement officer.

Subsection (b)(1) provides an enhancement for physical force, fraud, or coercion; that occurs as part
of a prostitution-commercial sex act offense and anticipates no bodily injury. If bodily injury results,
an upward departure may be warranted. See Chapter Five, Part K (Departures). For purposes of
subsection (b)(1)(B), "coercion" includes any form of conduct that negates the voluntariness of the
behavior of thevictim. This enhancement would apply, for example, in a case in which the ability of
the victimto appraise or control conduct was substantially impaired by drugs or alcohol. Inthe case
of an adult victim, rather than a victimlessthan 18 years of age, thischaracteristic generally will not
apply if the drug or alcohol was voluntarily taken.

For the purposes of 83B1.1 (Aggravating Role), a victim, as defined in this guideline, is considered
a participant only if that victim assisted in the promoting of prestitution a commercial sex act or
prohibited sexual conduct in respect to another victim.

For the purposes of Chapter Three, Part D (Multiple Counts), each person transported, persuaded,

induced, enticed, or coerced to engagein, or travel to engagein, prostitution a commercial sex act or
prohibited sexual conduct is to be treated as a separate victim. Consequently, multiple counts
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11.

12.

involving more than one victim are not to be grouped together under 83D1.2 (Groups of Closely-
Related Counts). In addition, subsection (d)(1) directs that if the relevant conduct of an offense of
conviction includes the promoting of prestitution a commercial sex act or prohibited sexual conduct
in respect to more than one victim, whether specifically cited in the count of conviction, each such
victim shall be treated as if contained in a separate count of conviction.

* * *

The enhancement in subsection (b)(4)(A) applies in cases involving the misrepresentation of a
participant’ sidentity to persuade, induce, entice, coerce, or facilitate thetravel of, a minor to engage
in prestitutton a commercial sex act. Subsection (b)(4)(A) is intended to apply only to
mi srepresentations madedirectly toa minor or to a person who exer cises custody, care, or supervisory
control of the minor. Accordingly, the enhancement in subsection (b)(4)(A) would not apply to a
misrepresentation made by a participant to an airline representative in the course of making travel
arrangements for the minor.

The misrepresentation to which the enhancement in subsection (b)(4)(A) may apply includes
misrepresentation of a participant’s name, age, occupation, gender, or status, as long as the
mi srepresentation was madewith the intent to persuade, induce, entice, coerce, or facilitate the travel
of, a minor to engage in prostitution a commercial sex act. Accordingly, use of a computer screen
name, without such intent, would not be a sufficient basis for application of the enhancement.

* * *

In a casein which a participant is at least 10 years older than the minor, there shall be a rebuttable
presumption, for purposes of subsection (b)(4)(B), that such participant unduly influenced the minor
to engage in prostitution a commercial sex act. In such a case, some degree of undue influence can
be presumed because of the substantial difference in age between the participant and the minor.

Subsection (b)(5) provides an enhancement if a computer or an I nternet-access device was used to (A)
persuade, induce, entice, coerce, or facilitate the travel of, a minor to engage in prostitution a
commercial sex act; or (B) entice, encourage, offer, or solicit a person to engagein prohibited sexual
conduct with a minor. Subsection (b)(5)(A) is intended to apply only to the use of a computer or an
I nter net-access device to communicate directly with a minor or with a person who exercises custody,
care, or supervisory control of theminor. Accordingly, the enhancement in subsection (b)(5)(A) would
not apply to the use of a computer or an Internet-access device to obtain airline tickets for the minor
from an airline s Internet site.

The cross reference in subsection (c)(3) addresses the case in which the offense did not involve
promoting prostitttiona commer cial sex act, neither subsection (¢)(1) nor (c)(2) isapplicable, and the
offense involved prohibited sexual conduct other than the conduct covered by subsection (c)(1) or
(©)(2). In such case, the guideline for the underlying prohibited sexual conduct isto be used; i.e.,
82A3.2(Criminal Sexual Abuse of a Minor Under the Age of Sixteen Years (Satutory Rape) or Attempt
to Commit Such Acts) or §2A3.4 (Abusive Sexual Contact or Attempt to Commit Abusive Sexual
Contact).

Upward Departure Provisions.—An upward departure may be warranted i-either—of-the-foHowing

eiretmstances if the offense involved more than 10 victims. =
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7. Proposed Amendment: Terrorism

Overview: On October 26, 2001, the President signed into law the Uniting and Srengthening America by
Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA PATRIOT Act) Act of 2001,
Pub. L. 107-56. Among other things, the Act created a number of new terrorism, money laundering, and
currency offenses, and increased the statutory maximum penalties for certain pre-existing offenses. In light
of this legislation, the Commission is assessing the Guidelines' treatment of terrorism offenses, and certain
money laundering and currency offenses as they may be related to terrorism.

This amendment cycle, the Commission isinterested in considering amending the guidelines as they
pertain to these newly created offenses and those offenses modified by the Act. Additionally, the Commission
is requesting comment regarding the efficacy of guideline 3A1.4, the sentencing enhancement for terrorism.
The proposed amendment provides a definition for terrorism for certain money laundering and immigration
offenses. In addition, the proposed amendment contains a number of modifications to existing guidelines, the
statutory index, the terrorism adjustment, and provides issues for comment.

Synopsis of Proposed Amendment: Thisis a multi-part amendment proposed in response to the USA
PATRIOT Act of 2001 (the Act) and the Commission’s assessment of the guidelines’ treatment of offenses
involving terrorism. Parts (A) through (E) address offenses that involve, or potentially involve, terrorism.
Providing guideline treatment for these offenses in Chapter Two (Offense Conduct) is important, in part, to
ensure applicability of the Chapter Threeadjustment for terrorism, 83A1.4. Specifically, Parts (A) through (E)
of this amendment provide guideline treatment (or issues for comment) for the following: (A) new predicate
offenses to federal crimes of terrorism; (B) other predicate offensesto federal crimes of terrorismthat are not
currently referencedinthe Satutory Index; (C) increasesin statutory maxi mum penalties for predicate offenses
to federal crimes of terrorism that currently are referenced inthe Statutory Index; (D) penalties for terrorism
conspiracies; and (E) issues related to the terrorism adjustment in §3A1.4.

Part (F) of this amendment addresses money laundering provisions of the Act. Part (G) addresses currency
and counterfeiting provisions of the Act. Part (H) addresses miscellaneous issues.

Part (A): New Predicate Offensesto Federal Crimes of Terrorism

Synopsis of Proposed Amendment: This amendment amends Chapter Two, Part A, Subpart 5 (Air Piracy)
toinclude offenses against masstransportation systemsunder 18 U.S.C. § 1993 within the scope of that Subpart
and provides referencesin the Satutory Index to a number of guidelines. Section 1993, added by section 801
of the Act, prohibits (1) willfully wrecking, derailing, setting fireto, or disabling a mass transportation system;
(2) willfully or recklessly placing any biological agent or toxin for use as a weapon or destructive device on
or near a mass transportation system vehicle or ferry; (3) willfully or recklessly setting fire to, or placing any
biological agent or toxin for use as a weapon or destructive device in or near a mass transportation system
garage, terminal, structure, supply, or facility; (4) willfully removing appurtenances from, damaging, or
otherwise impairing the operation of amasstransportation signal systemwithout authorization; (5) willfully
or recklessly interfering with, disabling, or incapacitating any dispatcher, driver, captain, or person employed
in dispatching, operating, or maintaining a mass transportation system; (6) committing an act, including the
use of a dangerous weapon, with intent to cause death or serious bodily injury to an employee or passenger
of a mass transportation system; (7) conveying or causing to be conveyed false information, knowing the
information to be false, concerning an attempt to do any act prohibited by this section; and (8) attempting,
threatening, or conspiring to do any of the above acts. The maximum term of imprisonment is 20 years, or life
imprisonment if the offense results in death.
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The amendment also includes several issues for comment, including an issue regarding how hoaxes
should be treated and an issue regarding how the guidelines should treat offenses involving the conveying of
false information and threats under 18 U.S.C. § 1993(a)(7) and (8) and under 49 U.SC. § 46507. Section
46507 prohibits (i) conveying or causing to be conveyed fal seinfor mation, knowing the information to be false,
concerning anair piracy and similar offensesunder title 49, United Sates Code, and (ii) threatening to commit
air piracy or similar offenses under title 49, United Sates Code, having the apparent deter mination and will
to carry out thethreat. The maximum term of imprisonment is5 years. Currently, section 46507 offensesare
not listed in the Satutory Index.

This amendment also references the new offense at 49 U.S.C. § 46503 to §2A5.2 (Interference with
Flight Crew Member or Flight Attendant). That offense, created by section 114 of the Aviation and
Transportation Security Act, prohibits an individual in an area within a commercial service airport in the
United States from assaulting a Federal, airport, or air carrier employee who has security duties within the
airport, thereby interfering with the performance of the employee’'s duties or lessening the ability of that
employee from performing those duties. The maximum termof imprisonment is 10 years, or, if theindividual
used a dangerous weapon in committing the assault or interference, any term of years or life.

The amendment expands the guideline covering nuclear, biological, and chemical weapons, §2M6.1,
to cover new offenses created by section 817 of the Act involving possession of biological agents, toxins, and
delivery systems. Specifically, section 817 added a new offenseat 18 U.S.C. § 175(b), which prohibitsa person
from knowingly possessing any biological agent, toxin, or delivery system of atypeor in a quantity that, under
the circumstances, is not reasonably justified by a prophylactic, protective, bona fide research, or other
peaceful purpose. The maximum term of imprisonment is 10 years. Section 817 also added a new offense at
18 U.S.C. § 175h, which prohibits certain classes of individuals from shipping or transporting in interstate
or foreign commerce, or possessing in or affecting commerce, any biological agent or toxin, or receiving any
biological agent or toxin that has been shipped or transported in interstate or foreign commerce, if the
biological agent or toxin is listed as a select agent in applicable federal regulations. The maximum term of
imprisonment is 10 years.

The amendment also proposes to amend the Statutory Index to reference 18 U.S.C. § 2339 to §82X2.1
(Aiding and Abetting) and 2X3.1 (Accessory After the Fact). This offense prohibits harboring or concealing
any person who the defendant knows, or has reasonable grounds to believe, has committed or is about to
commit, one of several enumerated offenses. The maximum statutory term of imprisonment is 10 years.
Proposed Amendment (Part (A)):

5. AIR PIRACY, OFFENSES AGAINST MASS TRANSPORTATION SYSTEMS

* * *

82A5.2. Interference with Flight Crew Member or Flight Attendant; I nterference with Dispatch,
Operation, or Maintenance of Mass Transportation Vehicle or Ferry

@ Base Offense Level (Apply the greatest):

D 30, if the offense involved intentionally endangering the safety of: (A) the an
aircraft; (B) a mass transportation vehicle or aferry; or (C)-ane-passengers any
person in, upon, or near an aircraft, a mass transportation vehicle, or aferry,
with the intent to endanger the safety of an aircraft, @ mass transportation

40



vehicle, or aferry, during the course of its operation; of

()] 18, if the offense involved recklessly endangering the safety of: (A) the an
aircraft; (B) amass transportation vehicle or a ferry; or (C) -aneHpassengers any
Person in, upon, or near an aircraft, a mass transportation vehicle, or aferry,
with the intent to endanger the safety of an aircraft, @ mass transportation
vehicle, or aferry, during the course of its operation; of

3 if an assault occurred, the offense level from the most analogous assault
guideline, 882A2.1-2A2.4; or

4 9.
Commentary

Satutory Provisions: 18 U.S.C. § 1993(a)(4), (5), (6); 49 U.S.C. 88 46308, 46503, 46504 (formerly 49 U.S.C.
§ 1472(c), (j)). For additional statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1. Definition.—For purposes of this guideline, "mass transportation” has the meaning given that termin
49 U.S.C. § 5302(a)(7).

Background: An adjustment is provided where the defendant intentionally or recklessly endangered the safety
of thean aircraft, a mass transportation vehicle, or a ferry, or ane-passengersany person in, upon, or near an
aircraft, a mass transportation system, or aferry. The offense of carrying a weapon aboard an aircraft, which
isproscribed by 49U.S.C. § 46505, is covered in 82K 1.5 (Possessing Dangerous Weapons or Materials While
Boarding or Aboard an Aircraft).

* * *

Issues for Comment: The Commission requests comment regarding whether 82A5.2 should be amended to
provide an enhancement or a cross-reference to the homicide guidelines if death results, and also whether a
specific offense characteristic should be added i f the offense endangered or harmed multiplevictims. In order
to take into account aggravating conduct under 49 U.S.C. § 46503, should 82A5.2 provide an enhancement for
assaulting airport security personnel? Alternatively, should there be a more general enhancement in that
guidelinefor jeopardizing the security of an airport facility, masstransportation vehicle, or ferry? Should the
Commission limit application of such an enhancement so that it does not apply to assaults that do not
jeopardize the overall safety or security of an airplane, mass transportation vehicle, or ferry?

The Commission also requests comment regarding how the guidelines should treat offensesinvolving
the conveying of false information and threats under 18 U.S.C. § 1993(a)(7) and (8) and under 49 U.SC. §
46507. Section 1993(a)(7) and (8) prohibit conveying or causing to be conveyed false information, knowing
the information to be false, concerning an attempt to do any act prohibited by this section, and attempting,
threatening, or conspiring to do any of the above acts. Section 46507 prohibits (i) conveying or causing to be
conveyed fal seinformation, knowing the information to be false, concerning an air piracy and similar offenses
under title 49, United Sates Code, and (ii) threatening to commit air piracy or similar offenses under title 49,
United Sates Code, having the apparent determination and will to carry out the threat. Currently, section
46507 offenses are not listed inthe Statutory Index. Should the offense levels for such cases be the same asthe
offenselevel sthat would pertainif the threatened offense (or the offense about which fal seinfor mation had been
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conveyed) had actually been committed, or should the guidelines provide a reduction in offense level for such
cases?

The Commission also requests comment regarding whether any of the base offense levels in §2A5.2
should be increased to cover offenses under 18 U.S.C. § 1993 and 49 U.S.C. § 46503.

The Commission generally requests comment on how the guidelines should treat hoaxes concerning
attempts to commit any act of terrorism. Should a hoax be treated the same as the underlying offense which
was the object of the hoax?

82M6.1. Unlawful Production, Development, Acquisition, Stockpiling, Alteration, Use, Transfer,
or Possession of Nuclear Material, Weapons, or Facilities, Biological Agents, Toxins, or
Delivery Systems, Chemical Weapons, or Other Weapons of M ass Destruction; Attempt

or_Conspiracy

@ Base Offense Level (Apply the Greatest):

D 42, if the offense was committed with intent (A) to injure the United States; or
(B) to aid aforeign nation or a foreign terrorist organization,;

()] 28, if subsections (a)(1) and (a)(3) do not apply; e

3 20, if the offense (A) involved a threat to use a nuclear weapon, nuclear
material, or nuclear by-product material, achemical weapon, a biological agent,
toxin, or delivery system, or a weapon of mass destruction; but (B) did not
involve any conduct evidencing an intent or ability to carry out the threat-; or

4 [14-22], if the defendant (A) was a restricted person at the time the defendant
committed the instant offense; or (B) is convicted under 18 U.S.C. § 175(b) or
§ 175h.

Commentary

Satutory Provisions: 18 U.S.C. 88 175, 175b, 229, 831, 842(p)(2), 2332a (only with respect to weapons of
mass destruction as defined in 18 U.S.C. § 2332a(c)(2)(B), (C), and (D), but including any biological agent,
toxin, or vector); 42 U.S.C. 88§ 2077(b), 2122, 2131. For additional statutory provision(s), see Appendix A
(Statutory Index).

Application Notes:

1. Definitions.—For purposes of this guideline:

* * *

"Nuclear material" has the meaning given that termin 18 U.S.C. 8§ 831(f)(1).

"Restricted person” has the meaning given that termin 18 U.S.C. § 175b(b)(2).
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APPENDIX A - STATUTORY INDEX

18U.S.C. 8175
18 U.S.C. §175b

18 U.S.C. § 1992

18 U.S.C. § 1993(a)(1)
18 U.S.C. § 1993(a)(2)
18 U.S.C. § 1993(a)(3)
18 U.S.C. § 1993(a)(4)
18 U.S.C. § 1993(a)(5)
18 U.S.C. § 1993(a)(6)

18 U.S.C. § 2332a
18 U.S.C. § 2339

49 U.S.C. § 46502(a), (b)

49 U.S.C. § 46503

I ssuefor Comment: The Commission requestscomment regar ding whether the specific offense characteristics
in 82M6.1(b)(1) and (b)(3) should be applicable to offenses under 18 U.S.C. 88 175b and 175(b).

* * *

* * *

2M6.1
2M6.1

* * *

2A11, 2B1.1, 2K1.4,
2X1.1

2K1.4

2K1.4, 2M6.1
2K1.4,2M6.1
2A5.2, 2B1.1

2A5.2

2A2.1, 2A2.2, 2A5.2

* * *

2K1.4,2M6.1
2X2.1, 2X3.1

* * *

2A51, 2X1.1
§2A5.2
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Part (B): Pre-existing Predicate Offenses to Federal Crimes of Terrorism Not Covered by the
Guidelines

Synopsis of Proposed Amendment: A number of offenses that currently are enumerated in 18 U.S.C.
§ 2332b(g)(5) as federal crimes of terrorism are not listed in the Statutory Index (Appendix A). This means
that the court needs to look for an analogous Chapter Two guideline for these offenses. The amendment
proposes a number of Satutory Index references, as well as modifications to various Chapter Two guidelines,
for these offenses.

Soecifically, 18 U.S.C. § 2332b(a)(1), prohibits, as part of conduct transcending national boundaries
and i n certain enumerated circumstances, killing, maiming, committing an aggravated assault, or creating a
substantial risk of serious bodily injury by destroying or damaging real or personal property. The maximum
statutory penalty for such offensesis life imprisonment. The amendment proposes to reference these offenses
to 882A1.1, 2A1.2, 2A1.3, 2A1.4, and 2A2.2, as
§ 2332b offenses are by definition offenses against the per son and ther efor e are anal ogousto offenses currently
referenced to those guidelines.

The amendment also provides an issue for comment on how the Commission should treat threat cases
under 18 U.S.C. § 2332b(a)(2), which prohibits threats to commit an offense under 18 U.S.C. § 2332b(a)(1).
Those offenses prohibit, as part of conduct transcending national boundaries and in certain enumerated
circumstances, killing, maiming, committing an aggravated assault, or creating a substantial risk of serious
bodilyinjury by destroying or damaging real or personal property. (Theamendment also proposesto reference
18 U.SC. § 2332b(a)(2) to 882A1.5 and 2A2.1, to the extent attempt or conspiracy to commit murder is
involved.). The maximumterm of imprisonment for threatsto commit an offense under 18 U.S.C. § 2332b(a)(1)
isten years.

Thisamendment also creates a new guideline, at 2M6.3 (Providing Material Support to Terroristsand
Foreign Terrorist Organizations), for the following two offenses:

D 18 U.S.C. § 2339A, which prohibits the provision of material support or resources to
terrorists, knowing or intending that they will be used in the preparation for, or in carrying
out, specified crimes (i.e., those designated as predicate offenses for "federal crimes of
terrorism™) or in preparation for, or in carrying out, the concealment or an escape from the
commission of any such violation. The maximum term of imprisonment is 15 years.

()] 18 U.S.C. §2339B, which prohibitsthe provision of material support or resourcesto a foreign
terrorist organization. The maximum term of imprisonment is 15 years.

An issue for comment isincluded on how the new guideline proposed to be added at §2M6.3 should
cover the wide variety of conduct encompassed by the offenses at 18 U.S.C. 88 2339A and 2339B, and whether
there exists sufficiently analogous guidelines for these offenses. Further, the Commission requests comment
on whether 18 U.S.C. 88 2339A and 2339B offenses should be referenced to the same or different guidelines.
For example, should § 2339A be referenced to §2X2.1 (Aiding and Abetting) in a case in which the offense
occurred prior to the underlying terrorism offense, and be referenced to §2X3.1 (Accessory After the Fact) in
a case in which the offense occurred after the underlying terrorism offense. Should § 2339B be referenced to
§2M5.1?

Theamendment al so proposesto reference torture offenses under 18 U.S.C. § 2340A to 882A1.1 (First
Degree Murder), 2A1.2 (Second Degree Murder), 2A2.2 (Aggravated Assault), and 2A4.1 (Kidnapping,
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Abduction, Unlawful Restraint). The statutory maximum penalty for this offense is 20 yearsimprisonment, or
life imprisonment if death results. "Torture" is defined in 18 U.S.C. § 2340(1) as "an act committed by a
person under the color of law specifically intended to inflict severe physical or mental pain or suffering (other
than pain or suffering incidental to lawful sanctions) upon another person within his custody or physical
control". Although this offense has not been listed in the Statutory Index for some time, reference in the
Satutory Index isrecommended at thistime because the offense i s now a predicate offense that may qualify as
a "federal crime of terrorism".

Theamendment also proposesto reference 49 U.S.C. § 60123(b)(damaging or destroying an inter state
gasor hazardous liquid pipeline facility) to 882B1.1 (Theft, Property Destruction, and Fraud), 2K1.4 (Arson;
Property Damage by Use of Explosives), 2M2.1 Destruction of, or Production of Defective, War Material,
Premises, or Utilities), and 2M2.3 (Destruction of, or Production of Defective, National Defense Material,
Premises, or Utilities). The maximum penalty is 20 years, or life imprisonment if the offense resulted in the
death of any person. Although this offense has not been listed in the Satutory Index for some time, reference
in the Satutory Index is recommended at this time because the offense is now a predicate offense that may
gualify as a "federal crime of terrorism’. An issue for comment is included regarding which, if any, of the
guidelines listed above are appropriate for these offenses.

Proposed Amendment (Part B):

6. NUCLEAR, BIOLOGICAL, AND CHEMICAL WEAPONS AND MATERIALS, AND
OTHER WEAPONSOF MASS DESTRUCTION; PROVIDING MATERIAL SUPPORT
TO TERRORISTS

82M6.3. Providing Material Support or Resourcesto Terrorists or Designated Foreign Terrorist
Organizations

@ Base Offense Level: [26][32]

Commentary

Statutory Provisions: 18 U.S.C. 88 2339A, 2339B.

Application Note:

1. Application of Terrorism Adjustment.—An offense covered by this guideline is not precluded from (A)
application of the adjustment in 83A1.4 (Terrorism), or (B) i f the adjustment does not apply, an upward
departure under Application Note 3 of 83A1.4.

APPENDIX A - STATUTORY INDEX

* * *

18 U.S.C. § 2332a 2K1.4, 2M6.1
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18 U.S.C. § 2332b(a)(1) 2A1.1, 2A1.2, 2A1.3, 2A1.4, 2A2.2

18 U.S.C. § 2332h(a)(2) 2A15, 2A2.1, 2M6.3

18 U.S.C. § 2339A 2M6.3

18 U.S.C. § 2339B 2M6.3

18 U.S.C. § 2340A 2A1.1, 2A1.2, 2A2.2, 2A4.1

18 U.S.C. § 2342(a) 2E4.1
* * *

49 U.S.C. 46506 2A5.3

49 U.S.C. 60123(b) 2B1.1, 2K1.4, 2M2.1, 2M2.3
* * *

Issuesfor Comment: The Commission requests comment on the appropriate treatment in the guidelines for
threat cases under 18 U.S.C. § 2332b(a)(2), which prohibits threats to commit an offense under 18 U.SC. §
2332b(a)(1). Those offenses prohibit, as part of conduct transcending national boundaries and in certain
enumerated circumstances, killing, maiming, committing an aggravated assault, or creating a substantial risk
of serious bodily injury by destroying or damaging real or personal property. (The amendment also proposes
to reference 18 U.S.C. § 2332b(a)(2) to 882A1.5 and 2A2.1, to the extent attempt or conspiracy to commit
murder isinvolved.) The maximum term of imprisonment for threats to commit an offense under 18 U.SC. §
2332b(a)(1) isten years. Should the offense levels for such threat cases be the same as the offense level s that
would pertain if the threatened offense had actually been committed, or should the guidelines provide a
reduction in offense levels for such cases? Would a reference to 82A6.1 (Threatening or Harassing
Communications) be appropriate? |If so, how should that guideline be amended in order to account for the
seriousness of threats under 18 U.S.C. § 2332b (e.g., should the base offense level be increased for such
offenses)?

The maximum term of imprisonment for providing material support to terrorists under 18 U.SC. §
2339A(a) wasincreased from 10 yearsto 15 years, or for any term of yearsor lifeif the offense resulted i n the
death of any person. Thisamendment proposes a new guideline, 82M6.3, to cover such offenses. Accordingly,
the Commission requests comment regarding whether the offense levels provided for that offense in the
proposed new guidelineareappropriate. Should there be alternative base offense level sand/or specific offense
characteristicsin the new guideline to provide enhanced punishment for the most serious cases covered by the
guideline (e.g., should there be a cross reference to Chapter Two, Part A guidelinesif death resulted)? What
are the most serious cases? For example, should there be an enhancement for providing material support to
a designated foreign terrorist organization? |s, for example, providing lodging to a defendant after the
commission of a terrorist offense in order to allow that defendant to escape prosecution less serious than
providing weapons to a defendant to enabl e the defendant to carry out a terrorist offense, or should those two
cases be treated the same under the guidelines?
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Part (C):

Increases to Statutory Maximum Penalties
For Predicate Offenses Covered by the Guidelines

Synopsis of Proposed Amendment: Section 810 of the Act increased statutory maximum terms of
imprisonment for several offenses. Anissuefor comment follows regarding whether guideline penalties should
be increased in response.

Issue for Comment: The Commission requests comment regarding whether guideline penalties should be
increased for any of the following offensesfor which statutory maxi mumter ms of imprisonment wer e increased
by section 810 of the Act. Specifically:

1)

(2)

3)

(4)

()

(6)

(")

The maximum statutory term of imprisonment for arson of a dwelling under 18 U.S.C. § 81
was increased from 20 years to any term of years or life. That offense is covered by §2K1.4
(Arson; Property Damage by Use of Explosives).

The maximum statutory term of imprisonment for destruction of an energy facility under 18
U.S.C. § 1366 was increased from 10 years to 20 years, or for any termof yearsor lifeif the
offenseresultedinthe death of any person. That offenseiscovered by §2B1.1 (Theft, Property
Destruction, and Fraud).

The maximum term of imprisonment for providing material support to terrorists under 18
U.S.C. § 2339A(a) was increased from 10 years to 15 years, or for any term of years or life
if the offense resulted i n the death of any person. This amendment proposes a new guideline,
§2M6.3, to cover such offenses. Accordingly, the Commission requests comment regarding
whether the offense levels provided for that offense in the proposed new guideline are
appropriate.

The maximum term of imprisonment for providing material support to designated foreign
terrorist organizations under 18 U.S.C. § 2339B(a)(a) was increased from 10 years to 15
years, or for any term of years or life if the offense resulted in the death of any person. This
amendment proposes a new guideline, 82M6.3, to cover such offenses. Accordingly, the
Commission requests comment regarding whether the offense levels provided for that offense
in the proposed new guideline are appropriate.

The maximum statutory term of imprisonment for destruction of national defense materials
under 18 U.S.C. § 2155(a) was increased from 10 years to 20 years, or for any termof years
or life if the offense resulted in the death of any person. That offense is covered by §2M2.3
(Destruction of, or Production of Defective, National Defense Material, Premises, or
Utilities).

The maximum statutory term of imprisonment for sabotage of nuclear facilities or fuel under
42 U.S.C. § 2284 was increased from 10 years to 20 years, or for any term of years or lifeif
the offense resulted in the death of any person. That offense is covered by §82M2.1
(Destruction of, or Production of Defective, War Material, Premises, or Utilities) and2M2.3.

The maximum statutory term of imprisonment for willfully or recklessly carrying a weapon or
explosive on an aircraft under 49 U.S.C. § 46505 wasincreased from 15 yearsto 20 years, or
for any term of years or lifeif the offense resulted in the death of any person. That offenseis
covered by 82K 1.5 (Possessing Dangerous Weapons or Materials While Boarding or Aboard

47



an Aircraft).
(8 The maximum statutory term of imprisonment for damaging or destroying an inter state gas or

hazardous liquid pipeline facility under 49 U.S.C. § 60123 wasincreased from 15 yearsto 20
years, or for any term of years or life if the offense resulted in the death of any person.
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Part (D): Penaltiesfor Terrorist Conspiracies

Synopsis of Proposed Amendment: Section 811 of the Act amended the following offensesto provide that a
conspiracy to commit any of those offenses shall subject the offender to the same penalties prescribed for the
offense, commission of which was the object of the conspiracy: (1) arson under 18 U.S.C. 8 81; (2) killingsin
federal facilitiesunder 18 U.S.C. § 930(c); (3) willful or maliciousinjuryto or destruction of communications
lines, stations, or systemsunder 18 U.S.C. § 1362; (4) destruction of buildingsor property within the maritime
of territorial jurisdiction of the United Sates under 18 U.S.C. § 1363; (5) wrecking trainsunder 18 U.S.C. §
1992; (6) providing material support to terrorists under 18 U.S.C. § 2339A; (7) torture under 18 U.S.C. §
2340A; (8) sabotage of nuclear facilities or fuel under 42 U.S.C. § 2284; (9) interference with flight crew
members and attendants under 49 U.S.C. § 46504; (10) willfully or recklessly carrying a weapon or explosive
on an aircraft under 49 U.S.C. §46505; and (11) damaging or destroying an interstate gas or hazardousliquid
pipeline facility under 49 U.S.C. § 60123(b).

An issue for comment follows regar ding whether the Commission should amend §2X1.1 (Attempt, Solicitation,
or Conspiracy) to provide that conspiracies to commit any of these offenses are expressly covered by the
applicable Chapter Two offense guidelines.

Issue for Comment: The Commission requests comment regarding the appropriate treatment under the
guidelines for conspiraciesto commit certain terrorist offenses. Specifically, section 811 of the Act amended
the following offenses to provide that a conspiracy to commit any of those offenses shall subject the offender
to the same penalties prescribed for the offense, commission of which was the object of the conspiracy: (1)
arson under 18 U.SC. §81,; (2) killingsinfederal facilities under 18 U.S.C. § 930(c); (3) willful or malicious
injury to or destruction of communicationslines, stations, or systemsunder 18 U.S.C. § 1362; (4) destruction
of buildings or property within the maritime of territorial jurisdiction of the United States under 18 U.S.C. §
1363; (5) wrecking trainsunder 18 U.S.C. § 1992; (6) providing material support to terrorists under 18 U.S.C.
8 2339A,; (7) torture under 18 U.S.C. 8 2340A; (8) sabotage of nuclear facilities or fuel under 42 U.SC. §
2284; (9) interference with flight crew members and attendants under 49 U.S.C. § 46504; (10) willfully or
recklessly carrying a weapon or explosive on an aircraft under 49 U.S.C. § 46505; and (11) damaging or
destroying an interstate gas or hazardous liquid pipeline facility under 49 U.S.C. § 60123(h).

Should the Commission amend §2X1.1 (Attempt, Solicitation, or Conspiracy) and the heading of each
applicable Chapter Two Offense guideline to provide that conspiracies to commit any of these offenses are
expressly covered by the applicable Chapter Two offense guideline? Should there be a special instruction in
§2X1.1 (Attempt, Solicitation, or Conspiracy) to treat these offenses the same as the substantive offense which
was the aobject of the conspiracy if the offense involved terrorism?
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Part (E): Terrorism Adjustment in 83A1.4

Synopsis of Proposed Amendment: Thisamendment addsan invited structured upward departurein 83A1.4
(Terrorism) for offensesthat involve domesticterrorismor international terrorism but do not otherwise qualify
as offenses that involved or wereintended promote "federal crimes of terrorism” for purposes of the terrorism
adjustment in 83A1.4. An issue for comment also follows regarding whether terrorist offenses should be
sentenced at or near the statutory maximum for the offense of conviction.

Proposed Amendment (Part (E)):
83A1.4. Terrorism
@ If the offense is a felony that involved, or was intended to promote, afederal crime of
terrorism, increase by 12 levels; but if the resulting offense level islessthan levd 32,

increaseto level 32.

(b) In each such case, the defendant’s crimina history category from Chapter Four
(Criminal History and Criminal Livelihood) shall be Category VI.

Commentary

Application Notes:

1. Federal Crime of Terrorism Defined.—For purposes of this quideline, "federal crime of

terrorism" has the meaning given thattermin 18 U.S.C. 8§ 2332b(g)(5). Accordingly, in order
for the adjustment under this guideline to apply, the offense (A) must be a fel ony that involved,
or was intended to promote, one of the offenses specifically enumerated in 18 U.S.C. §
2332b(g)(5)(B); and (B) pursuant to 18 U.S.C. § 2332b(qg)(5)(A), must have been calculated
to influence or affect the conduct of government by intimidation or coercion, or to retaliate
against government conduct.

2. Computation of Criminal History Category.—Under subsection (b), i f thedefendant’ scriminal
history category as determined under Chapter Four (Criminal History and Criminal
Livelihood) is less than Category VI, it shall be increased to Category VI.

3. Upward Departure Provision.—By the terms of the directive to the Commission i n section 730
of Pub. L. 104-132, the adjustment provided by this guideline applies only to Federal crimes
of terrorism. However, there may be cases that involve international terrorism (asdefinedin
18 U.S.C. § 2331(1)) or domestic terrorism (as defined in 18 U.S.C. § 2331(5)) but to which
the adjustment under this guideline technically does not apply. For example, there may be
cases in which (A) the offense was calculated to influence or affect the conduct of gover nment
by intimidation or coercion, or to retaliate against government conduct but the offense
involved, or was intended to promote, an offense other than one of the offenses specifically
enumerated in 18 U.S.C. § 2332b(g)(5)(B); or (B) the offense involved, or was intended to
promote, one of the offenses specifically enumerated in 18 U.S.C. § 2332b(g)(5)(B) but the
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terrorist motive was to intimidate or coerce a civilian population, rather than to influence or
affect the conduct of government by intimidation or coercion, or to retaliate against
government conduct. In such cases an upward departure would be warranted, except that the
resulting sentence may not exceed the top of the guideline range that would result if the
adjustment under this guideline had been applied.

Issues for Comment: The Commission generally requests comment on whether the current terrorism
enhancement at 83A1.4 addresses the sentencing of terrorists appropriately. Should the Commission amend
83A1.4 to clarify that the adjustment may apply in the case of offenses that occurred after the commission of
the federal crime of terrorism, e.g., a case i n which thedefendant, inviolation of 18 U.S.C. §2339A, concealed
an individual who had committed a federal crime of terrorism.

Asan alternative to the upward departure provision in proposed Application Note 3 of 83A1.4, should
the Commission provide an additional enhancement for terrorism offensesto which the current adjustment does
not apply? If so, should this additional enhancement be the same as, or less severe than the current adjustment
at §3A1.4?
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Part (F):

Money Laundering Offenses

Synopsis of Proposed Amendment: This amendment amends §2S1.3 (Structuring Transactions to Evade
Reporting Requirements; Failure to Report Cash or Monetary Transactions; Failure to File Currency and
Monetary Instrument Report; Knowingly Filing False Reports) to incorporate the following new money
laundering provisions created by the Act. The amendment proposes to reference these provisions to the
structuring guideline and proposes a number of changes to that guideline in order to more fully incorporate
the new offenses. Specifically:

1)

2

©)

(4)

31 U.SC. 8§ 5318A(h), created by section 311 of the Act, authorizes the Secretary of the
Treasury to (i) require domestic financial institutions to maintain records, file reports, or
both, concerning transactions with financial institutions or jurisdictions outside the United
Satesif the Secretary finds that such transactionsare of " primary money laundering concern”;
(i1) require domestic financial institutions to provide identifying information about payable-
through accounts on such transactions that are of "primary money laundering concern”; and
(iii) prohibit domesticfinancial institutions from opening or maintaining a payable-through
account on or behalf of a foreign banking institution, if any such transactions could be
conducted. The applicable penalty provision, 31 U.S.C. 85322, providesfor a maximumterm
of imprisonment of 5 years, or ten years if the defendant engaged in a pattern of unlawful
activity.

31 U.SC. §5318(i), added by section 312 of the Act, requires financial institutions that
established or maintains a private banking account or correspondent account in the United
Sates for a non-United Sates person, to establish due diligence policies, procedures, and
controls that are reasonably designed to detect and report money laundering through those
accounts, and a new subsection (h), which prohibits financial institutions from establishing
or maintaining a correspondent account for a foreign bank that does not have a physical
presence in any country. The applicable penalty provision, 31 U.S.C. 85322, provides for a
maximum term of imprisonment of 5years, or ten yearsif the defendant engaged in a pattern
of unlawful activity.

The amendment revises the definition of "value of the funds" for purposes of calculating the
base offense level in 82S1.3(a) in order to incorporate these offenses into the guideline.

The amendment also adds an enhancement if the defendant committed the offense as part of a
pattern of unlawful activity. This enhancement takes into account the enhanced penalty
provisions (imprisonment of not more than ten years) under 31 U.S.C. § 5322(b) for such
conduct if the pattern of unlawful activity involved more than $100,000 in a 12-month period.

An issue for comment follows regarding how the Commission should treat these offenses.

31 U.SC. § 5331, added by section 365 of the Act, which reguires nonfinancial trades or
businessesto report the receipt of morethan $10,000in coins and currency in one transaction
or two or more related transactions. The maximum term of imprisonment isfive years, or ten
years if the defendant engaged in a pattern of unlawful activity.

31 U.S.C. § 5332, added by section 371 of the Act, prohibits concealing on one's person or
any conveyance more than $10,000 in currency or other monetary instruments in order to
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evade currency reporting requirements (i.e., bulk cash smuggling). The maximum term of
imprisonment is not more than five years. An issue for comment follows regarding whether
an enhancement for bulk cash smuggling should be added to the guidelines.

In addition, section 315 of the Act expanded the predicate offenses under 18 U.S.C. § 1956 to include
public corruption. Anissue for comment follows regarding whether the money laundering guideline, §2S1.1,
should be amended to add public corruption offenses to the list of offenses that qualify for the 6-level
enhancement in subsection (b)(1) because of the seriousness of these offenses.

Theamendment al so proposesto add a definition of "terrorism’ for pur posesof the 6-level enhancement
in 82S1.1(b)(1). The definition of terrorismis added for consistency of application within the guidelines.

Proposed Amendment (Part (F)):

8251.1. Laundering of Monetary Instruments; Engaging in Monetary Transactions in Property
Derived from Unlawful Activity

* * *
Commentary

* * *

Application Notes:

1. Definitions.—For purposes of this guideline:

* * *

"Sexual exploitation of a minor" means an offense involving (A) promoting prostitution by a minor;
(B) sexually exploiting a minor by production of sexually explicit visual or printed material; (C)
distribution of material involving the sexual exploitation of a minor, or possession of material
involving the sexual exploitation of aminor with intent to distribute; or (D) aggravated sexual abuse,
sexual abuse, or abusive sexual contact involving a minor. "Minor" meansanindividual under the age
of 18 years.

"Terrorism" means domesticterrorism (asdefinedin 18 U.S.C. § 2331(5)), afederal crime of terrorism
(asdefinedin 18 U.S.C. §2332b(g)(5)), or international terrorism (asdefinedin 18 U.S.C. § 2331(1)).

* * *
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82S1.3. Structuring Transactions to Evade Reporting Requirements; Failureto Report Cash or
Monetary Transactions; Failure to File Currency and Monetary |Instrument Report;
Knowingly Filing False Reports; Bulk Cash Smuggling; Establishing or Maintaining
Prohibited Accounts

@ Base Offense Levd: 6 plus the number of offense levels from the table in §2B1.1
(Theft, Property Destruction, and Fraud) corresponding to the value of the funds.

(b Specific Offense Characteristics:

(D] If the defendant knew or believed that the funds were proceeds of unlawful
activity, or were intended to promote unlawful activity, increase by 2 levels.

2 If the defendant committed the offense as part of a pattern of unlawful activity
[involving more than $100,000 in a 12-month period], increase by 2 levels.

(23)  If (A) subsection (b)(1) does not apply; (B) the defendant did not act with
reckless disregard of the source of the funds; (C) the funds were the proceeds
of lawful activity; and (D) the funds were to be used for a lawful purpose,
decrease the offense level to level 6.

* * *

Commentary

Satutory Provisions: 18 U.S.C. § 1960; 26 U.S.C. § 7203 (if a violation based upon 26 U.S.C. § 60501),
§ 7206 (if aviolation based upon 26 U.S.C. § 60501); 31 U.S.C. 8§ 5313, 5314, 5316, 5318, 5318A(b), 5324,
5326, 5331, 5332. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

Definition of "Value of the Funds'.—

(A In General.—Except as provided in subdivision (B), the "value of the funds' for purposes of
subsection (a) means the amount of the fundsinvolved in the structuring or reporting conduct.

(B) Exceptions.—If the offense involved a correspondent account or payable-through account
prohibited or restricted under 31 U.S.C. § 5318A(b)(5), the "val ue of the funds" means the total
amount of funds routed through that account on behalf of a foreign jurisdiction, foreign
financial institution, or class of transaction that the Secretary of the Treasury found to be of
primary money laundering concern.

If the offense involved a correspondent account for or on behalf of a foreign bank that does not
have a physical presence in any country, in violation of 31 U.S.C. § 5318, the "value of the
funds' means the total amount of funds routed through that account on behalf of that foreign
bank.
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The terms "correspondent account” and " payable-through account” have the meaning given
those termsin 31 U.SC. § 5318A(e)(1).

2. Enhancement for Pattern of Unlawful Activity.—For purposes of subsection (b)(2), a pattern of
unlawful activity means [ at least two separate and unrelated occasions of unlawful activity] [unlawful
activity involving a total amount of more than $100,000 in a 12-month period], without regard to
whether any such occasion occurred during the course of the offense or resulted in a conviction for the
conduct that occurred on that occasion.

Background: FheSome of the offenses covered by this guideline relate to records and reports of certain
transactions involving currency and monetary instruments. These reports include Currency Transaction
Reports, Currency and Monetary Instrument Reports, Reports of Foreign Bank and Financial Accounts, and
Reports of Cash Payments Over $10,000 Received in a Trade or Business.

Other offenses covered by this guideline, under 31 U.S.C. 88 5318 and 5318A, relate to records,
reporting and identification requirements, and prohibited accounts involving certain foreign jurisdictions,
foreign institutions, foreign banks, and other account holders.

* * *

APPENDIX A - STATUTORY INDEX

* * *
31 U.S.C. §5316 251.3
31U.S.C. §5318 2513
31 U.S.C. §5318A(b) 2S51.3
31 U.S.C. §5322 251.3
31 U.S.C. §5326 251.3,2T2.2
31U.S.C. 85331 2513
31 U.S.C. §5332 2S1.3
33 U.S.C. §403 201.3
* * *

Issues for Comment: Offensesunder 31 U.S.C. § 5318A(b)(5) prohibit domestic financial institutions from
opening or maintaining a payable-through account on or behalf of aforeign banking institution, if any such
transactions could be conducted. Offenses under 31 U.S.C. § 5318(j) prohibit financial institutions from
establishing or maintaining a correspondent account for aforeign bank that does not have a physical presence
inany country. How should the guidelinestreat such offenses? Specifically, should such offensesbereferenced
to §2S1.3? If so, does §2S1.3 adequately account for all the conduct prohibited by these offenses? For
example, for purposes of computing the base offense level under subsection (a), should the definition of the
"valueof thefunds" be revised to include the total amount of the funds maintained i n a payabl e-thr ough account
or in a prohibited correspondent account for a foreign bank, or would such a calculation overestimate the
seriousness of the offense? |sthere a more appropriate method to determine the value of the funds in such
cases?

Offensesunder 31 U.S.C. § 5332, added by section 371 of the Act, prohibit concealing on one’ s person
or any conveyance more than $10,000 in currency or other monetary instruments in order to evade currency
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reporting requirements(i.e., bulk cash smuggling). Congresshasindicated that these offensesare more serious
than failing to file a customs report, even though the statutory maximum terms of imprisonment are the same
for both of these offenses. See H.Rept. 107-250. The Commission requests comment on whether an
enhancement should be added to §2S1.3 (Structuring Transactions to Evade Reporting Requirements) if the
offense involved bulk cash smuggling.

In addition, section 315 of the Act expanded the predicate offenses under 18 U.S.C. § 1956 to include
foreign public corruption. The Commission requests comment regarding whether the money laundering
guideline, §2S1.1, should be amended to add all forms of public corruption offensesto thelist of offenses that
qualify for the 6-level enhancement in subsection (b)(1) because of the seriousness of these offenses.
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Part (G): Currency and Counterfeiting Offenses

Synopsis of Proposed Amendment: Sections 374 and 375 of the Act increase the statutory maxi mum terms
of imprisonment for a number of offenses involving counterfeiting domestic and foreign currency and
obligations. The Act increased the statutory maximum terms of imprisonment to 20 years or 25 years for all
counterfeiting offensesthat had a statutory maximum term of imprisonment of 10 yearsor 15 years. Penalties
for counterfeiting foreign bearer obligations that had a maxi mum term of imprisonment of one, three, andfive
years were increased to ten years or, in some cases, 20 or 25 years. In response, an issue for comment is
provided regarding whether guideline penalties should be increased in light of the increased statutory
maximum penalties.

Issuefor Comment: Section 374 of the Act changed or otherwiseincreased the statutory maximum penalties
for counterfeiting domestic currency obligations as follows:. the statutory maximum penalty for violations of
18 U.S.C. § 470 (counterfeit acts committed outside the United Sates) was changed from 20 years to the
punishment “ provided for the like offense within the United States;” the statutory maximum penalty for
violations of 18 U.S.C. § 471 (obligations or securities of the United States) was increased from 15 years to
20 years; the statutory maxi mum penalty for violations of 18 U.S.C. § 472 (uttering counterfeit obligations or
securities) was increased from15 yearsto 20 years; the statutory maximum penalty for violations of 18 U.S.C.
8 473 (dealing in counterfeit obligations or securities) wasincreased from 10 yearsto 20 years; the statutory
maximum penalty for violations of 18 U.S.C. § 476 (taking impressions of tools used for obligations or
securities) wasincreased from 10 yearsto 25 years; the statutory maxi mum penalty for violationsof 18 U.S.C.
8 477 (possessing or selling impressions of tools used for obligations or securities) was increased from 10
yearsto 25 years; the statutory maximum penalty for violations of 18 U.S.C. 8§ 484 (connecting different parts
of different notes) was increased from 5 years to 10 years; and the statutory maximum penalty for violations
of 18U.S.C. §493 (bondsand obligations of certain lending agencies) was increased from 5 yearsto 10 years.
The Commission requests comment regarding whether the guideline penalties for these offenses should be
increased in light of the increased statutory maximum penalties.

Section 375 of the Act increased the statutory maximum penalties for counterfeiting foreign currency
obligations as follows: the statutory maximum penalty for violations of 18 U.S.C. § 478 (foreign obligations
or securities) wasincreased from 5 yearsto 10 years; the statutory maxi mum penalty for violationsof 18 U.S.C.
8 479 (uttering foreign obligations) was increased from3yearsto 20 years; the statutory maximum penalty for
violations of 18 U.S.C. § 480 (possessing foreign counterfeit obligations) was increased from 1 year to 20
years; the statutory maximum penalty for violations of 18 U.S.C. § 481 (plates, stones, or analog, digital, or
electronicimages for counterfeiting foreign obligations or securities) wasincreased from5yearsto 25 years;
the statutory maximum penalty for violations of 18 U.S.C. § 482 (foreign bank notes) was increased from 2
yearsto 20 years, and finally, the statutory maximum penalty for violations of 18 U.S.C. 8 483 (uttering foreign
counterfeit bank notes) was increased from 1 year to 20 years. The Commission requests comment regarding
whether the guideline penalties for these offenses should be increased in light of the increased statutory
maximum penalties.

Currently, offenses under 18 U.S.C. 88 478, 479, 480, 481, 482, and 483 are referenced to §2B1.1.
Should these offenses also be referenced to §2B5.1, and should that guideline be reworked in order to cover
the counterfeiting of foreign obligations?

Additionally, the guidelines provide in §82B1.1(b)(8)(B) a two-level enhancement, with a minimum
offenselevel of level 12, if a substantial portion of a fraudulent scheme was committed from outside the United
Sates. Should this enhancement be amended to provide an alternative prong if the offense was intended to
promote terrorism?
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Finally, the guidelines provide in §2B5.1(b)(5) a two-level enhancement if any part of the offense was
committed outside the United Sates. Should this enhancement be amended to provide an alternative prong if
the offense was intended to promote terrorism? Should an additional enhancement be provided if the offense
was intended to promote terrorism, and if so, what should be the extent of the enhancement?
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Part (H):

Miscellaneous Amendments

Synopsis of Proposed Amendment: This part of the amendment proposes to address eight miscellaneous
issues related to terrorism:

1)

(2)

3

(4)

()

(6)

()

It provides a definition of terrorismfor purposes of the prior conviction enhancement in the
illegal reentry guideline, 82L1.2. For consistency, the definition is the same definition
proposed to be added to the money laundering guideline and to the Chapter Threeterrorism
adjustment.

It provides two options for amending the obstruction of justice guideline, 83C1.1, in response
to section 319(d) of the Act. Section 319(d) amendsthe Controlled SubstancesAct at 21 U.S.C.
§ 853(e) to require a defendant to repatriate any property that may be seized and forfeited and
to deposit that property in the registry of the Court or with the U.S. Marshal. That section
also states that the failure to comply with a protective order and an order to repatriate
property "may also result in an enhancement of the sentence of the defendant under the
obstruction of justice provision of the Federal Sentencing Guidelines."

It amends the guideline on terms of supervised release, 85D1.2, in response to section 812 of
the Act, which authorizes a term of supervised release of any term of years or life for a
defendant convicted of a federal crime of terrorism the commission of which resulted in, or
created a substantial risk of, death or serious bodily injury to another person.

It amends the theft, property destruction and fraud guideline, §2B1.1, to delete the special
instruction pertaining to the imposition of not less than six months imprisonment for a
defendant convicted under section 1030 of title 18, United States Code. Section 814(f) of the
Act directed the Commission to amend the guidelines"to ensure that any individual convicted
of a violation of section 1030 of title 18, United Sates Code, can be subjected to appropriate
penalties, without regard to any mandatory minimum term of imprisonment."

It adds a reference i n the Satutory Index to the bribery guideline, 82C1.1, for the new offense
created by section 329 of the Act. Section 329 prohibits a Federal official or employee, in
connection with administration of the money laundering provisions of the Act, to corruptly
demand, seek, receive, accept, or agree to receive or accept anything of value in return for
being influenced in the performance of an official act, being influenced to commit or aid in
committing any fraud on the United Sates, or being induced to do or omit to do any act in
violation of official duties. The term of imprisonment is not more than 15 years.

It amends 82M5.1 (Evasion of Export Controls) to incorporate 18 U.S.C. § 2332d, which
prohibits a person, knowing or having reasonable cause to know that a country i s designated
under the Export Administration Act as a country supporting international terrorism, to
engage in a financial transaction with the government of that country. The amendment also
proposesto provide for application of the base offense level of level 26, for 18 U.S.C. § 2332d
offenses.

It proposes an issue for comment regar ding how the Commission should treat an offense under
18 U.SC. § 1036. That offense, added by section 2 of the Enhanced Federal Security Act of
2000, Pub. L. 106-547, prohibits, by fraud or pretense, theentering or attempting to enter any
real property, vessel, or aircraft of the United States, or secure area of an airport. The
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maximum penalty is five years imprisonment.

(8 It provides an issue for comment on how the guidelines should treat offenses involving
fraudulent statements under 18 U.S.C. § 1001, particularly such offenses committed in
connection with acts of terrorism.

Proposed Amendment (Part (H)):

82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Offenses | nvolving Stolen Property;
Property Damage or Destruction; Fraud and Deceit; Forgery; Offenses I nvolving Altered
or Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United

States

Background:

82L1.2. Unlawfully Entering or Remaining in the United States

* * *

(b Specific Offense Characteristic
D Apply the Greatest:

If the defendant previously was deported, or unlawfully remained inthe United
States, after—

(A) aconviction for afelony that is (i) adrug trafficking offense for which
the sentenceimposed exceeded 13 months; (ii) acrimeof violence; (iii)
a firearms offense; (iv) a child pornography offense; (v) a national
security or terrorism offense; (vi) a human trafficking offense; or (vii)
an aien smuggling offense committed for profit, increase by 16 levels;

* * *

Commentary
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Application Notes:

1. Application of Subsection (b)(1).—

* * *

(B) Definitions.—For purposes of subsection (b)(1):
* * *

(iv) "Terrorism offense” means any offense involving domestic terrorism (asdefinedin 18
U.SC. 8 2331(5)), a federal crime of terrorism (as defined in 18 U.S.C.
82332hb(g)(5)), or international terrorism (as defined in 18 U.S.C. § 2331(1)).

* * %

82M5.1. Evasion of Export Controls; Financial Transactions with Countries Supporting
International Terrorism

@ Base Offense Level (Apply the greater):
(D] 26, if (A) national security controls or controls relating to the proliferation of
nuclear, biologica, or chemical weapons were evaded; or (B) the offense

involved a financial transaction with a country supporting internationa
terrorism; or

()] 14, otherwise.

Commentary

Satutory Provisions: 18 U.S.C. § 2332d; 50 U.S.C. App. 8§ 2401-2420.

Application Notes:

4, For purposes of subsection (a)(1)(B), "a country supporting international terrorism" means a country
designated under section 6(j) of the Export Administration Act (50 U.S.C. App. 2405).

* * *

83C1.1. Obstructing or I|mpeding the Administration of Justice

* * *

Commentary

Application Notes:
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4, The following is a non-exhaustive list of examples of the types of conduct to which this adjustment
applies:

[Option 1. *okox

() other conduct prohibited by obstruction of justice provisions under Title 18, United Sates
Code (e.q., 18 U.S.C. 88 1510, 1511);

() failing to comply with a restraining order or injunction issued pursuant to 21 U.S.C. § 853(g)
or with an order to repatriate property issued pursuant to 21 U.S.C. 8§ 853(p).]

This adjustment also applies to any other obstructive conduct in respect to the official investigation,
prosecution, or sentencing of theinstant offense where there i s a separate count of convictionfor such
conduct.

[Option 2:
This adjustment also applies to any other obstructive conduct in respect to the official investigation,
prosecution, or sentencing of theinstant offense wherethereis a separate count of conviction for such
conduct.

Thi< adjustment may also apply if the defendant failed to comply with arestraining order or injunction
issued pursuant to 21 U.S.C. 8§ 853(e) or with an order to repatriate property issued pursuant to 21
U.SC. §853(p).]

* * %

§5D1.2. Term of Supervised Release
@ Subject to subsection (b), if aterm of supervised release is ordered, the length of the
term shall be:
D at least three years but not more than five years for a defendant convicted of

aClass A or B feony;

()] at least two years but not more than three years for a defendant convicted of
aClass C or D felony;

3 one year for a defendant convicted of a Class E felony or a Class A
misdemeanor.

Notwithstanding subdivisions (1) through (3), the length of the term of supervised
release shall be [not less than three yeard][life] for any offense listed in 18 U.S.C. §

2332b(0)(5)(B), the commission of which resulted in, or created a foreseeable risk of,
death or serious bodily injury to another person.

* * *

APPENDIX A - STATUTORY INDEX
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* * *

18 U.S.C. § 2332a 2K1.4, 2A6.1
18 U.S.C. § 2332d 2M5.1

* * *
50 U.S.C. App. § 2410 2M5.1

Section 329 of the USA 2C1.1
PATRIOT Act of 2001,
Pub. L. 107-56

Issues for Comment: The Commission requests comment regarding how the Commission should treat an
offenseunder 18 U.S.C. § 1036. That offense, added by section 2 of the Enhanced Federal Security Act of 2000,
Pub. L. 106-547, prohibits, by fraud or pretense, the entering or attempting to enter any real property, vessdl,
or aircraft of the United Sates, or secureareaof an airport. The maximum penalty is five yearsimprisonment.
Should such offenses be referenced to §2B2.3 (Trespass)? If so, how should that guideline be amended to take
into account the seriousness of these offenses (e.g., should the enhancement at §2B2.3(b)(1) be amended to
cover trespasses occurring with respect to a vessel or aircraft of the United Sates, a secure area of an airport,
and/or a secure area of a mass transportation system)?

The Commission also requests comment on how the guidelines might moreappropriately treat offenses
under 18 U.S.C. § 1001, particularly such offenses that are committed in connection with acts of terrorism.
Currently, offensesunder 18 U.SC. § 1001 (making false statements) are referenced in the Statutory Index to
82B1.1 (Theft, Property Destruction, and Fraud), and a crossreference at §2B1.1(c)(3) calls for application
of another Chapter Two guideline if the conduct set forth in the count of conviction under § 1001 establishes
an offense specifically covered by that other Chapter Two guideline.
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8. Proposed Amendment: Drugs
Synopsis of Proposed Amendment:
In General

The Commission has begun a long term assessment of the guidelines pertaining to drug offenses and
isstudying how it might amend the guidelines to (A) decrease somewhat the contribution of drug quantity on
penalty levels for drug trafficking offenses generally; (B) more adequately account for aggravating and
mitigating conduct that may be unrelated to drug quantity; (C) address various circuit conflicts that pertain
to the drug guidelines; and (D) improve generally the overall operation of the drug guidelines.

This amendment cycle, the Commission is particularly interested in considering amending the
guidelines as they pertain to offenses involving cocaine base ("crack cocaine"). In deciding how best to
address various concerns that have been expressed regarding the penalties for crack cocaine offenses, the
Commission is considering adding a number of enhancements to the primary drug trafficking guideline,
82D 1.1, to account more adequately for aggravating conduct someti mes associ ated not only with crack cocaine
offenses, but also with drug trafficking offenses generally. The Commission is paying particular attention to
the considerations stated in Pub. L. 104-38, the legislation enacted in 1995 disapproving the prior
Commission’s amendment which, among other things, would have equalized the penalties based on drug
guantity for crack cocaineand powder cocaine. The proposed amendment contains a number of enhancements
that directly address many of those considerations, especially those that focus on violence, and apply across
drug type.

As part of its assessment, and in light of the proposed enhancements which, if adopted, would apply
across drug type, the Commission also is exploring how it might amend the guidelines to decrease penalties
in appropriate cases in which the current penalty structure may overstate the culpability of the defendant.
Accordingly, the Commission is studying a number of options, including a maximum base offense level for
offenders who qualify for a mitigating role adjustment and a two level reduction for offenders who meet the
“ safety valve” criteria set forth in 85C1.2 and have no prior convictions.

Base Offense Level

Mitigating Role Adjustment

The proposed amendment provides a maximum base offense level of [ 24-32] if the defendant qualifies
for an adjustment under 83B1.2 (Mitigating Role). This base offense level cap isdesigned to limit somewhat
the exposure of low level drug offenders to increased penalties based on drug quantity alone. The impact of
the proposed base offense level cap will vary depending on the level at which the cap is set. If level 32 is
adopted as the maximum base offense level for these defendants, 805 caseswould be affected, and their average
sentence would decreasefrom 82 months to 60 months. |f the Commission adopted level 26, 2,062 cases would
be affected, and their average sentence would decrease from 60 months to 37 months.

Two issues for comment pertaining to mitigating role follow the proposed amendment. Thefirst issue
invites comment regarding whether application of the maximum base offense level should be limited in some
manner, for exampl e to defendants who receive a minimal role adjustment under 83B1.2 or who do not receive
enhancements for aggravating conduct such as weapon involvement or bodilyinjury. The second issueinvites
comment regar ding whether the Commission also should address three circuit conflictsthat remainpertaining
to mitigating role, and if so, how should those conflicts be resolved. The issue then requests comment
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regar ding whether the Commi ssion should provide guidance on whether particular drug offenderswho perform
certain drug trafficking functions (e.g., courier or mule) should or should not receive a mitigating role
adjustment.

Enhancements
Violence

The proposed amendment also contains a number of enhancements. First, the proposed amendment
contains a number of modifications to §2D1.1 to more adequately account for violence sometimes associated
with drug trafficking offenses. Subsection (b)(1) currently provides a two level enhancement for offenses
involving possession of a dangerous weapon, but it does not differentiate penalties to account for the
defendant’ s weapon use, the seriousness of the weapon use, or the type and number of firearms involved.

Accordingly, the proposed amendment modifies subsection (b)(1) to provide a graduated enhancement
of [2] to[ 6] levelsfor weaponinvolvement to account more adequately for thesefactors. Specifically, proposed
subsection (b)(1)(A) provides a [6] level enhancement if the defendant discharged a firearm. Proposed
subsection (b)(1)(B) provides a [4] level enhancement if the defendant (i) brandished or otherwise used a
dangerous weapon (including a firearm); or (ii) possessed a firearm described in 18 U.S.C. § 921(a)(30) or
26 U.SC. § 5845(a). Proposed subsection (b)(1)(C) provides (i) a [2] level enhancement if a dangerous
weapon (including a firearm) was possessed; or (ii) a [4] level enhancement if eight or more firearms were
possessed. An option for an upward departure provision if the number of firearms involved in the offense
substantially exceeded eight firearms is provided in proposed Application Note 3.

The enhanced penalties provided by this part of the amendment are likely to apply in a minority of
cases. Infiscal year 2000, 21.3 percent of crack cocaine cases received either the enhancement for possession
of a dangerous weapon in §2D1.1(b)(1) or a penalty for a violation of 18 U.SC. § 924(c), 18.7 percent of
methamphetamine cases, 10.6 percent of powder cocaine cases, 6.6 percent of heroin cases, and 5.9 percent
of marijuana cases. The proposed heightened penalties in subsection (b)(1) would apply in a subset of those
cases.

Proposed subsection (b)(2) provides a graduated enhancement of [ 2] to[ 8] levelsfor [death] or bodily
injury, depending on the degree of injury. The enhancement does not apply to injury resulting from the use of
the controlled substance because subsection () already provides heightened base offense levels that account
for death or serious bodily injury resulting from such use. Proposed subsection (b)(2) provides an option for
an eight level enhancement for death. The option is provided because the cross reference to 82A1.1 (First
Degree Murder) provided by subsection (d) does not apply if a victim was killed under circumstances that
would not constitute murder under 18 U.S.C. § 1111 (e.g., mandaughter). Proposed subsection (b)(2) also
provides a bracketed option that limits the cumulative adjustments from subsections (b)(1) and (b)(2) to
[10][12] levels because weapon use and bodily injury are so interrelated.

Two issues for comment follow the proposed amendment pertaining to these proposed enhancements.
Thefirst issue invites comment regarding whether subsections (b)(1) and (b)(2) also should provide minimum
offense levels, particularly in light of the minimum offense level currently provided in subsection (b)(5) for
methamphetamine and amphetamine manufacturing offenses that create a substantial risk of harm to human
life. Thesecond issueinvitescomment regarding whether the Commission also should provide an enhancement
that would apply if the offense involved an express or implied threat of death or bodily injury, and if so, what
would be an appropriate increase and should the enhancement be applied cumulatively to the proposed
enhancements in subsections (b)(1) and (b)(2).
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Protected Locations, Underage or Pregnant Individuals

The primary drug trafficking guideline, 82D1.1, currently does not provide an enhancement for drug
distribution near protected locations or distribution involving underage or pregnant individuals. Section
§3B1.4 (Using a Minor to Commit a Crime) provides a two level enhancement if the defendant used or
attempted to use a person less than eighteen years of age to commit the offense. Enhanced penalties also are
provided in §2D1.2 (Drug Offenses Occurring Near Protected Locations or Involving Underage or Pregnant
Individuals), but a conviction for a statutory violation of drug trafficking in a protected location (21 U.S.C.
§ 860) or to underage or pregnant individuals (21 U.S.C. 88 859 and 861) is necessary in order for §2D1.2
to be applied.

The proposed amendment consolidates §2D1.2 (Drug Offenses Occurring Near Protected Locations
or Involving Underage or Pregnant Individuals; Attempt or Conspiracy) into §2D1.1, and makes conforming
changes to the Satutory Index for offenses currently referenced to §2D1.2 (21 U.S.C. 8§ 849, 859, 860, 861,
and 963). Proposed subsection (b)(3) provides atwo level enhancement if the defendant (A) was convicted of
an offense under 21 U.S.C. 88 849[, § 859] § 860[, or § 861]; (B) distributed to a pregnant individual
[knowing, or having a reasonable cause to believe, that the individual was pregnant at that time]; (C)
distributed to a minor individual [ knowing, or having areasonable cause to believe, that the individual was
aminor at that time]; or (D) used a minor individual to commit the offense or to assist in avoiding detection
or apprehension for the offense. The requirement that the defendant be convicted of a statutory violation of
drug trafficking in a protected location i sretained because otherwi se the enhancement could applyinan overly
broad manner, particularly for trafficking offenses occurring in dense urban areas.

A minimum offenselevel of [26] is provided if subdivision (C) or (D) applies. This minimum offense
level isrequired by the directive to the Commission contained in section 6454 of the Anti-Drug Abuse Act of
1988. An issue for comment follows the proposed amendment that invites comment regarding whether the
minimum offense level should be extended to apply to any of the other subdivisions of proposed subsection

(b)(3).

The impact of thisenhancement should belimited but it will allow increased sentencesin appropriate
cases. Compared to the 22,639 defendants sentenced under 82D1.1 in fiscal year 2000, only 196 were
convicted under any of the statutes referenced to §2D1.2. The majority of those cases (89.3%) were for
violations of 21 U.S.C. 8 860 for trafficking in a protected location. There likely would be no net penalty
increase from this part of the proposed amendment because the proposed amendment still would require a
conviction under that statute. Also, infiscal year 2000, only 131 defendants received the adjustment in 83B1.4
(Use of a Minor) and, for those cases, no netincreaseresultsfromthispart of the proposed amendment because
proposed Application Note 22 expressly providesthat if proposed subsection (b)(3)(D) applies, 83B1.4 does
not apply. This proposed application note corresponds to Application Note 2 in §3B1.4, which instructs that
if the Chapter Two offense guideline incorporates use of a minor to commit a crime, 83B1.4 should not be
applied.

Prior Criminal Conduct

Proposed subsection (b)(8) providesa[2][4] level increaseif the defendant committed any part of the
instant offense after sustaining one felony conviction of [ either a crime of violence or] a controlled substance
offense. Chapter Four operates generally to provide increased punishment for past criminal conduct and
includes a number of particular provisions often applicable in drug trafficking cases, such as the career
offender provision. The proposed enhancement, however, may more adequately account for certain prior
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criminal conduct, particularly drug trafficking offenses. Proposed subsection (b)(8) also presents an option
that extends application of the enhancement to convictions for prior crimes of violence.

Proposed Application Note 23 defines " controlled substance offense" and " crime of violence" asthose
terms are defined in 84B1.2 (Definitions of Terms Used in Section 4B1.1) and defines "felony conviction" as
a prior adult federal or state conviction for an offense punishable by death or imprisonment for a term
exceeding one year, regardless of whether such offense is specifically designated as a felony and regardless
of the actual sentence imposed. (The definitions also are consistent with the approach taken in §2K2.1.)
Proposed Application Note 23 also presents an option that limits application of proposed subsection (b)(8) to
felony convictions that receive criminal history points under 84A1.1(a), (b), or (c). Additionally, proposed
Application Note 23 expressly provides that prior felony convictions that trigger application of proposed
subsection (b)(8) also are counted for purposes of determining criminal history points pursuant to Chapter
Four, Part A (Criminal History).

An issue for comment follows the proposed amendment that invites comment regarding whether a
minimum offense level should be provided i n proposed subsection (b)(8), similar to the minimum offense level
provided in 82K2.1(a)(4).

Reduction for No Prior Convictions

The proposed amendment provides, in proposed subsection (b)(9)(B), an additional reduction of two
levelsfor defendants who previously have not been convicted of any offense and who currently qualify for atwo
level reduction for meeting the criteria set forthin subdivisions (1) through (5) of 85C1.2(a). Thisadditional
reduction is available only to defendants who meet that criteria and who previously have not been convicted
of any offense. For purposes of applying the reduction, "convicted" means that the guilt of the defendant has
been established, whether by guilty plea, trial, or plea of nolo contender e, without regard to the applicabletime
periods set forthin 84A1.2(e). [Thedefinition alsoincludesjuvenileadjudications.] Althoughtribal, foreign,
and military convictions are excluded for criminal history purposes under Chapter Four, such convictionsare
considered "convictions" for purposes of applying the proposed reduction, and any such conviction would
disqualify the defendant from receiving the additional two level reduction. Expunged convictions and
convictions for certain petty offenses set forth in 84A1.2(c)(2) are specifically excluded from the definition.
By permitting the court to consider tribal, foreign, and military convictions, as well as permitting the court
to consider convictions outside of the applicable time periods from Chapter Four, the proposed amendment
differentiates penalties for defendants with zero or one criminal history point and defendants who do not have
any prior convictions.

Thisportion of the proposed amendment also clarifies theapplication of the current two level reduction
in 82D1.1(b)(6) (redesignated as subsection (b)(9) by this proposed amendment) by stating more clearly that
the reduction applies regardless of whether the defendant was subject to a mandatory minimum term of
imprisonment. Additionally, the proposed amendment makes clear that 85C1.2(b), which providesa minimum
offenselevel of 17 for certain defendants, i s not pertinent to the application of the current two level reduction.

Maintaining Drug-Involved Premises and Ecstasy Offenses

Concerns have been raised that §2D1.8 (Renting or Managing a Drug Establishment; Attempt or
Conspiracy) does not adequately punish certain defendants convicted under 21 U.S.C. § 856 (Establishment
of manufacturing operations). That statute originally was enacted to target so-called " crack houses' and more
recently has been applied to defendants who promote drug use at commercial dance parties frequently called
"raves."
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Currently, §2D1.8 provides two alternative base offense level computations. For defendants who
participate in the underlying controlled substance offense, the offense level from 82D1.1 applies pursuant to
§2D1.8(a)(1). For defendants who had no participation in the underlying controlled substance offense other
than allowing use of the premises, subsection (a)(2) provides a four level reduction from the offense level from
§2D1.1 and a maximum offense level of 16. Because many club owners and rave promoters who do not
participate i n the underlying offense nonethel essfacilitate, promote and profit, at least indirectly, fromthe use
of illegal drugs(primarily 3,4-methyl enedi oxymethamphetamine, more commonly knownasMDMA or ecstasy),
the maximum offense level of 16 may not adequately account for the seriousness of these offenses.

The proposed amendment addresses thisconcern by consolidating §2D1.8into §2D1.1 and making a
conforming change to the Statutory Index. The proposed consolidation will have no impact on the offense level
for casesinwhich 82D1.8(a)(1) previously applied. Proposed Application Note 24 effectively retains the four
level reduction currently provided in §2D1.8(a)(2) by providing that a minimal role adjustment under §3B1.2
shall apply if the defendant (a) was convicted under 21 U.S.C. § 856; and (b) had no participation in the
underlying controlled substance offense other than allowing use of the premises.

The maximum offense level for those defendants for which 82D1.8(a)(2) applied, however, will be
increased because the level 16 base offense level cap currently provided in §2D1.8(a)(2) effectively will be
increased to [ 24-32], the proposed maximum base offense level for defendants who qualify for a mitigating
role adjustment. In addition, under the proposed consolidation, the enhancements contained in §2D1.1 can
apply to those defendants. Although the overall impact of the proposed consolidation on drug trafficking
sentences will be minimal (only 69 defendants were sentenced under 82D 1.8infiscal year 2000), 95.6 percent
of defendants sentenced under §2D1.8 received a base offense level of 16 and likely will be affected by the
proposed consolidation.

The proposed amendment also amends the Typical Weight Per Unit (Dose, Pill, or Capsule) Table in
Application Note 11 of §2D1.1to more accurately reflect the type and quantity of ecstasy typically trafficked
and consumed. Specifically, the proposed amendment adds areferencein the Typical Weight Per Unit Table
for MDMA and sets the typical weight at 250 milligrams per pill. Ecstasy usually is trafficked and used as
MDMA, not MDA, thedrug currently listed i n the table. In addition, the proposed amendment revises upward
the typical weight for MDA from 100 milligrams to 250 milligrams and deletes the asterisk that previously
indicated that the weight per unit shown is the weight of the actual controlled substance, and not the weight
of the mixture or substance containing the controlled substance. The absence of MDMA fromthe table and the
useof an estimate of the actual weight of the controlled substance (MDA) rather than an estimate of the weight
of the mixture or substance containing the controlled substance may create an incentive to improperly apply
the MDA estimate in cases in which the drug involved is MDMA, resulting i n under punishment i n some cases,
and generally resulting in unwarranted disparity.

Smple Possession of Crack Cocaine

Defendants convicted of possession of five or moregramsof a mixtureor substance containing cocaine
base receive a mandatory minimum sentence of five years under 21 U.S.C. § 844(a). The mandatory minimum
for simple possession is unique to crack cocaine. The guidelines incorporate the mandatory minimum in
§2D2.1 (Unlawful Possession; Attempt or Conspiracy) by providing a cross reference at subsection (b)(1) to
§2D1.1if the defendant i sconvicted of possession of more than five grams of crack. The proposed amendment
deletesthe cross referenceto the drug trafficking guideline, but retains the heightened base offense level of 8.

The crossreferenceto thedrug trafficking guidelinei sdel eted to mor e adequately differ entiate between
the seriousness of an offenseinvol ving the distribution of crack cocaine and an offense merely involving simple
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possession of crack cocaine, with no intent to distribute. The impact of the proposed deletion of the cross
reference will have minimal impact on drug penalties overall because a total of only 67 defendants have been
cross referenced from §2D2.1 to §2D1.1 in the past three fiscal years.

Proposed Amendment:

82D1.1. Unlawful M anufacturing, | mporting, Exporting, or Trafficking (Including Possession with
I ntent to Commit These Offenses); Drug Offenses Occurring Near Protected L ocations or
I nvolving Under age or Pregnant | ndividuals; Renting or M anaging a Drug Establishment;
Attempt or Conspiracy

@ Base Offense Level (Apply the greatest):

D 43, if the defendant is convicted under 21 U.S.C. §841(b)(1)(A), (b)(1)(B), or
(b)(1)(C), or 21 U.S.C. 8 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the use
of the substance and that the defendant committed the offense after one or
more prior convictions for a similar offense;-or

()] 38, if the defendant is convicted under 21 U.S.C. §841(b)(1)(A), (b)(1)(B), or
(b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2), or (b)(3), and the offense of
conviction establishes that death or serious bodily injury resulted from the use
of the substance; or

3 the offenseleve specified in the Drug Quantity Table set forth in subsection (c)
betow, except that if the defendant qudifies for an adjustment under §3B1.2
(Mitigating Role), the base offense level under this subsection shall not exceed
level [24-32].
(b Specific Offense Characteristics

1)

(Apply the greatest):

(A) If the defendant discharged a firearm, increase by [6] levels.

(B) If the defendant (i) brandished or otherwise used a dangerous weapon
(including a firearm); or (ii) possessed a firearm described in 18
U.S.C. § 921(a)(30) or 26 U.S.C. § 5845(a), increase by [4] levels.

(© If (i) adangerous weapon (including a firearm) was possessed, increase
by [2] levels; or (ii) eight or more firearms were possessed, increase by
[4] levels.

2 If the offense involved [death or] bodily injury other than [death or] bodily

injury that resulted from the use of the controlled substance, increase the
offense level according to the seriousness of the injury:
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3)

24

()

4)(6)

()

(8)

6)(9)

Degree of Injury Increase in Level

(A) Bodily Injury add [2] levels
(B) Serious Bodily Injury add [4] leves
© Permanent or Life-Threatening

Bodily Injury add [6] levels
[(D) Death add [8] levels]

[The cumulative adjustments from subsections (b)(1) and (b)(2) shall not
exceed [10][12] levels]

If the defendant (A) was convicted of an offense under 21 U.S.C. § 849,
[§859,] §860[, or § 861]; (B) distributed a controlled substance to & pregnant
individual [knowing, or having a reasonable cause to believe, that the individual
was pregnant at that time]; (C) distributed a controlled substance to a minor
individual [knowing, or having a reasonable cause to believe, that the individual
was a minor at that time]; or (D) used a minor individual to commit the offense
or to assist in avoiding detection or apprehension for the offense, increase by
[2] leves. If subdivision (C) or (D) applies and the offense level islessthan
[26], increase to level [26].

If the defendant unlawfully imported or exported a controlled substance under
circumstances in which (A) an aircraft other than a regularly scheduled
commercial air carrier was used to import or export the controlled substance,
or (B) the defendant acted asapilot, copilot, captain, navigator, flight officer,
or any other operation officer aboard any craft or vessel carrying a controlled
substance, increase by 2 levels. If theresulting offense level is less than level
26, increase to level 26.

If the object of the offense was the distribution of a controlled substance in a
prison, correctiona facility, or detention facility, increase by 2 levels.

If (A) the offense involved the importation of amphetamine or
methamphetamine or the manufacture of amphetamine or methamphetamine
from listed chemicals that the defendant knew were imported unlawfully, and
(B) the defendant is not subject to an adjustment under 83B1.2 (Mitigating
Role), increase by 2 levels.

(Apply the greatergreatest):

* * *

If the defendant committed any part of the instant offense after sustaining one
felony conviction of [either a crime of violence or] a controlled substance
offense, increase by [2][4] levels.

(A) If the defendant meets the criteria set forth in subdivisions (1)-(5) of

subsection (a) of 85C1.2 (Limitation on Applicability of Statutory
Minimum Sentences in Certain Cases), decrease by 2 levels.
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(B) If (i) subsection (A) applies; and (ii) the defendant previously has not
been convicted of any offense, decrease by 2 levels.

Commentary

Statutory Provisions: 21 U.S.C. §8 841(a), (b)(1)-(3), (7), 849, 856, 859, 860, 861, 960(a), (b); 49 U.SC. §

46317(b). For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

Application of Subsection (b)(1).—

3.
(A)
(B)
[(©)
8.

Definitions.—For purposes of this subsection:
"Brandished", "dangerous weapon", "firearm", and "otherwise used" have the meaning given
those terms in Application Note 1 of the Commentary to 81B1.1 (Application Instructions).

"A firearm described in 18 U.S.C. 921(a)(30)" does not include a weapon described in 18
U.SC. § 922(v)(3).

Possession of Dangerous Weapon or Firearm.—Subsections (b)(1)(B)(ii) and (b)(1)(C) apply
if a dangerous weapon or firearm was present, unless it is clearly improbable that the
dangerous weapon or firearm was connected with the offense. For example, the enhancement
would not apply if the defendant, arrested at his residence, had an unloaded hunting rifle in
the closet.

Upward Departure Based on Number of Firearms.— If the number of firearms involved in the
offense substantially exceeded eight firearms, an upward departure may be warranted.]

Note, however, that if an adjustment from subsection tb2)(Bj(b)(4)(B) applies, do not apply §3B1.3
(Abuse of Position of Trust or Use of Special Kill).
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11.

19.

If the number of doses, pills, or capsules but not the weight of the controlled substance is known,
multiply the number of doses, pills, or capsules by the typical weight per dose in the table below to
estimate the total weight of the controlled substance (e.d., 100 doses of Mescalineat 500 mg per dose =
50 gms of mescaline). The Typical Weight Per Unit Table, prepared frominformation provided by the
Drug Enforcement Administration, displays the typical weight per dose, pill, or capsule for certain
controlled substances. Do not use this table if any more reliable estimate of the total weight is
available from case-specific information.

TYPICAL WEIGHT PERUNIT (DOSE, PILL, OR CAPSULE) TABLE

Hallucinogens
MDAx 166-mg250 mg
MDMA 250 mg
Mescaline 500 mg
PCP* 5mg
Peyote (dry) 12 gm
Peyote (wet) 120 gm
Psilocin* 10 mg
Psilocybe mushrooms (dry) 5gm
Psilocybe mushrooms (wet) 50 gm
Psilocybin* 10 mg

2,5-Dimethoxy-4-methylamphetamine (STP, DOM)* 3mg

* * *

Hazardous or Toxic Substances.—Subsection b5)yA) (b)(7)(A) applies if the conduct for which the
defendant i s accountable under 81B1.3 (Relevant Conduct) involved any discharge, emission, release,
transportation, treatment, storage, or disposal violation covered by the Resource Conservation and
Recovery Act, 42 U.S.C. § 6928(d); the Federal Water Pollution Control Act, 33 U.S.C. § 1319(c); the
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9603(b); or
49 U.SC. § 5124 (relating to violations of laws and regulations enforced by the Department of
Transportation with respect to the transportation of hazardous material). In some cases, the
enhancement under subsection tb}5XAY (b)(7)(A) may not account adequately for the seriousness of
the environmental harm or other threat to public health or safety (including the health or safety of law
enforcement and cleanup personnel). In such cases, an upward departure may be warranted.
Additionally, in determining the amount of restitution under 85E1.1 (Restitution) and in fashioning
appropriate conditions of probation and supervision under 885B1.3 (Conditions of Probation) and
5D 1.3 (Conditions of Supervised Release), respectively, any costs of environmental cleanup and harm
to individuals or property shall be considered by the court in cases involving the manufacture of
amphetamine or methamphetamine and should be considered by the court in cases involving the
manufacture of a controlled substance other than amphetamine or methamphetamine. See 21 U.S.C.
§ 853(g) (mandatory restitution for cleanup costs relating to the manufacture of amphetamine and
methamphetamine).
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20.

21.

22.

23.

24.

Substantial Risk of Harm Associated with the Manufactur e of Amphetamine and Methamphetamine.—

(A) Factors to Consider.—In determining, for purposes of subsection thy(5xB) (b)(7)(B) or (C),
whether the offense created a substantial risk of harm to human life or the environment, the
court shall include consideration of the following factors:

* * *

(B) Definitions.—For purposes of subsection tby(5HE€)(b)(7)(C):

* * *

Subsection (b)(2) Definitions.—For purposes of subsection (b)(2), "bodily injury"”, " permanent or life-
threatening bodily injury”, and "serious bodily injury" have the meaning given those terms in
Application Note 1 of §1B1.1 (Application Instructions).

Non-applicability of 83B1.4.—f subsection (b)(3)(D) applies, do not apply 83B1.4 (Using a Minor to
Commit a Crime).

Application of Subsection (b)(8).—

(A Definitions.—For purposes of this subsection:

"Controlled substance offense" has the meaning given that termin 84B1.2(b) and Application
Note 1 of the Commentary to 84B1.2 (Definitions of Terms Used in Section 4B1.1).

["Crime of violence" has the meaning given that termin 84B1.2(a) and Application Note 1 of
the Commentary to §4B1.2.]

"Felony conviction" means a prior adult federal or state conviction for an offense punishable
by death or imprisonment for a term exceeding one year, regardless of whether such offense
is specifically designated as a felony and regardless of the actual sentence imposed. A
conviction for an offense committed at age eighteen years or older is an adult conviction. A
conviction for an offense committed prior to age eighteen years is an adult conviction if it is
classified as an adult conviction under the laws of the jurisdiction i n which the defendant was
convicted (e.g., a federal conviction for an offense committed prior to the defendant’s
eighteenth birthday is an adult conviction if the defendant was expressly proceeded against
as an adult).

(B) [Qualifying Prior Felony Conviction and] Computation of Criminal History Points.— For
purposes of applying subsection (b)(8), use only a prior felony conviction that receives
criminal history points under 84A1.1(a), (b), or (c).] A prior felony conviction that resultsin
application of subsection (b)(8) also is counted for purposes of determining criminal history
points under Chapter 4, Part A (Criminal History).

Application of §3B1.2 for Defendant Convicted Under 21 U.S.C. 8§ 856.—f the defendant (A) was
convicted under 21 U.S.C. 8 856; and (B) had no participation in the underlying controlled substance
offense other than allowing use of the premises, an adjustment under 83B1.2(a) for minimal roleinthe
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offense shall apply.

25. Application of Subsection (b)(9).—

(A In General.—Subsection (b)(9)(A) applies regardless of whether the defendant was convicted
of an offense that subjects the defendant to a mandatory minimum term of imprisonment.
Section 85C1.2(b), which provides a minimum offense level of level 17, is not pertinent to the
application of subsection (b)(9)(A).

(B) Subsection (b)(9)(B).—For purposes of this subdivision, "convicted"—

(i) means that the guilt of the defendant has been established, whether by guilty plea,
trial, or plea of nolo contendere, without regard to the applicable time periods set
forth in 84A1.2(e);

[(ii) includes a juvenile adjudication other than an adjudication for a juvenile status
offense or truancy;] and

(iti)  does not include an expunged conviction or a conviction for any offense set forth in
84A1.2(c)(2).

Background: * *ox

The minimum offense level applicable to subsection (b)(3)(C) and (D) implements the direction to the
Commission in Section 6454 of the Anti-Drug Abuse Act of 1988.

SpecificOffense-Charactertstic {b)(2) Subsection (b)(4) i sderived from Section 6453 of the Anti-Drug
Abuse Act of 1988.

* * *

Subsection tBH5)}AY(b)(7)(A) implements the instruction to the Commission insection 303 of Public
Law 103-237.

Subsections B)}{5)(B}(b)(7)(B) and (b)(7)(C) implement, in a broader form, the instruction to the
Commission in section 102 of Public Law 106-310.
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Commentary

* * *
82D2.1. Unlawful Possession; Attempt or Conspiracy
* * *

(b) Cross References

(1) If the offense involved possession of a controlled substance in a prison,
correctional facility, or detention facility, apply §2P1.2 (Providingor Possessing
Contraband in Prison).

Commentary

* * *

Background: Mandatory (statutory) minimum penalties for several categories of cases, ranging from fifteen
days' to five years imprisonment, are set forthin 21 U.S.C. § 844(a). When a mandatory minimum penalty
exceeds the guideline range, the mandatory mini mum becomes the guideline sentence. See 85G1.1(b). Note,
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however, that 18 U.S.C. § 3553(f) provides an exception to the applicability of mandatory minimum sentences
incertaincases. See 85C1.2 (Limitation on Applicability of Satutory Minimum Sentencesin Certain Cases).

APPENDIX A - STATUTORY INDEX

21 U.S.C. §846 2D1.1, 2B%2-2D1.5, 2D1.6,
2D1.7,2B%8; 2D1.9, 2D1.10,
2D1.11, 2D1.12, 2D1.13, 2D2.1,
2D2.2,2D3.1, 2D3.2

* * *
21 U.S.C. §849 2B122D1.1
* * *
21 U.SC. 8856 2B182D1.1
* * *
21 U.S.C. §859 2B122D1.1
21 U.S.C. 8860 2B122D1.1
21 U.SC. 8861 2B122D1.1
* * *
21 U.S.C. 8963 2D1.1, 2b%2, 2D1.5, 2D1.6,

2D1.7, 2B18; 2D1.9, 2D1.10,
2D1.11, 2D1.12, 2D1.13, 2D2.1,
2D2.2,2D3.1, 2D3.2

I ssues for Comment:

(1) The Commission requests comment concer ning the sentencing of defendants convicted of cocaine
base ("crack cocaine"') offenses under the sentencing guidelines. Currently, five grams of crack cocaine
triggers a five year mandatory minimum sentence and is assigned a base offense level of 26 under the
guidelines, and 50 grams of crack cocaine triggers aten year mandatory minimum sentence and is assigned
a base offense level of 32. This penalty structure has raised several concerns. First, concern has been
expressed that the penalty structure does not adequately differentiate between crack cocaine offenders who
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engage in aggravating conduct and those crack cocaine offenders who do not. This lack of differentiation is
caused by the fact that, for crack cocaine offenses, the Drug Quantity Table accounts for aggravating conduct
that i s sometimes associated with crack cocaine (e.g., violence). Building these aggravating factors into the
Drug Quantity Table essentially penalizes all crack cocaine offendersto some degree for aggravating conduct,
even though a minority of crack cocaine offenses may involve such aggravating conduct. As a result, the
penalty structure does not provide adequate differentiation in penalties among crack cocaine offenders and
often resultsin penaltiestoo severe for those offenders who do not engage i n aggravating conduct. It has been
suggested by some that proportionality could be better served (i) by providing sentencing enhancements that
target offenderswho engage in aggravating conduct such as violence or distribution in protected locations or
to minors or pregnant individuals; and (ii) by reducing the penalties based solely on the quantity of crack
cocaineto the extent that the Drug Quantity Table takes into account aggravating conduct. Such an approach
may better provide proportionate sentencing because it will enable the court to punish more severely the
defendant who actually engages in aggravating conduct.

Second, concerns have been expressed that the current penalty structure for crack cocaine offenses
over states the drug trafficking function of crack cocaine offenders. In general, the statutory penalty structure
for most, but not all, drug offenses was designed to provide a five year sentence for a serious drug trafficker
(often a manager and supervisor of retail level trafficking) and a ten year sentence for a major drug trafficker
(often the head of the organization that isresponsible for creating and delivering very large quantities). The
guidelines have incorporated this structure in §2D1.1 by linking the Drug Quantity Table to statutory
mandatory minimums. The drug quantities that trigger the five year and ten year penalties for crack cocaine
offenses, however, are thought by many to be too small to be associated with a serious or major trafficker,
respectively. As a result, many low level retail crack traffickers are subject to penalties that may be more
appropriate for higher level traffickers.

Third, concerns have been expressed that these problems may result in an unwarranted disparate
impact on minority populations, particularly African-Americans, as they comprise the majority of offenders
sentenced for crack cocaine offenses.

The Commission requests comment regarding whether the current penalty structure for crack cocaine
offenses is appropriate, or whether some other penalty structure is more appropriate for guideline purposes.
In deciding how these various concerns might be addressed, the Commission isreviewing Pub. L. 104-38, the
legislation enacted in 1995 disapproving the prior Commission’s submitted amendment, which among other
things equalized the penalties based on drug quantity for crack cocaine and powder cocaine. Any proposed
change might contain enhancements that addressa number of the considerations contained in that legislation,
especially violence associated with drug trafficking. Other considerations set forth in Pub. L. 10438 already
may be adeguately accounted for in the guidelines (e.g., obstruction of justice).

The Commission also requests comment regarding the 100: 1 drug quantity ratiofor crack cocaine and
powder cocaine offenses. Under the current penalty structure of the sentencing guidelinesand 21 U.S.C. § 841,
100 times as much powder cocaine as crack cocaineisrequired to trigger the same five and ten year penalties
based on drug quantity. The Commission requests comment regarding whether the 100:1 drug quantity ratio
isappropriate, or whether some alter nativeratioi smoreappropriatefor guideline purposes. If so, how should
the alternative ratio be achieved (i.e., by decreasing the penalties for crack cocaine, increasing the penalties
for powder cocaine, or a combination of both) and why? How would any such change to the penalty structure
for crack cocaine effect crime rates and deterrence? How would such change impact minority populations?
Additionally, the Commission requests comment regarding whether the penalties for crack cocaine offenses
should be more severe, less severe, or equal to the penalties for heroin or methamphetamine offenses. In
particular, how do the addictiveness of crack cocaine, short term and long term physiological and
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psychological effects ontheuser, theviolence associated with itsuseor distribution, itsdistribution trafficking
pattern, and any secondary health consequences of its use (e.g., its effect on an infant who has been exposed
prenatally to crack cocaine) compare to those associated with heroin or methamphetamine?

(2) The proposed amendment provides enhancements that address harms caused by violence often
associated with drug trafficking offenses. Specifically, the proposed weapon enhancement in subsection (b)(1)
provides graduated penalties for weapon involvement, depending on the use, type, and number of weapons
involved. Smilarly, the proposed bodily injury enhancement in subsection (b)(2) provides graduated penalties
depending on the degree of injury involved in the offense. The Commission requests comment regarding
whether either or both of these two enhancements also should provide minimum offense levels. If so, what is
the appropriate minimum offense level for the conduct described in each subdivision? For example, should
the Commission provide a minimum offense level of 27 in the case of a defendant who discharges a firearm
(subdivision (b)(1)(A)), on the basisthat the discharge of a firearm creates a risk of harmsimilar tothat which
i saccounted for by the minimum offenselevel currently provided i n subsection (b)(5)? Should the Commission
provide a minimum offense level of 27 for offensesinvolving permanent or life threatening injury for similar
reasons?

The Commission also requests comment regarding whether, in addition to the proposed enhancements
pertaining to violence, it also should provide a enhancement that would apply i f the offenseinvol ved an express
or implied threat of death or bodily injury. (Note that 18 U.S.C. § 3553 and 85C1.2 (Limitation on
Applicability of Statutory Mandatory Minimum Sentencesin Certain Cases) precludea " safety valve' reduction
for any defendant who uses violence or credible threats of violence in connection with the offense.) If so, what
would be an appropriate increase and should the enhancement be applied cumulatively to the proposed
enhancements in subsections (b)(1) and (b)(2)?

(3) The proposed amendment consolidates 882D 1.2 (Drug Offense Occurring Near Protected Locations
or Involving Underage or Pregnant Individuals; Attempt or Conspiracy) and 2D1.1 and also provides a new
enhancement in §2D1.1(b)(3) to cover the conduct previously covered by §2D1.2. That enhancement provides
aminimumoffenselevel of 26 for offensesin which the defendant distributed a controlled substance to a minor
or used a minor to commit the offense or to assist i n avoiding detection or apprehension for the offense. This
minimum offense level complies with the directive to the Commission i n section 6454 of the Anti-Drug Abuse
Act of 1988 and maintains the penalties that currently exist for such offensesunder §2D1.2. The Commission
requests comment regarding whether it should extend thi sminimum offenselevel to the other conduct contained
in proposed §2D1.1(b)(3).

(4) Subsection (b)(8) of the proposed amendment provides a [two] [four] level enhancement if the
defendant committed any part of the instant offense after sustaining one felony conviction for either a crime
of violence or a controlled substance offense. The Commission requests comment regarding whether proposed
subsection (b)(8) also should provide a minimum offense level. 1f so, what offense level would be appropriate?

(5) Subsection (a)(3) of the proposed amendment providesa maximum base offense level of [ 24-32] for
a defendant who qualifies for an adjustment under 83B1.2 (Mitigating Role). The Commission requests
comment regar ding whether application of thi smaxi mum base offenselevel should belimited to only defendants
who receive an adjustment for minimal role i n the offense (asopposed to an adjustment for either minimal role
or minor rolein the offense). Additionally, should application of the maximum base offenselevel be predicated
on the absence of certain aggravating factors, such as bodily injury or dangerous weapon possession? Should
any other limitation apply?

(6) The Commission recently amended 83B1.2 (Mitigating Role) toresolveacircuit conflict regarding
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whether a defendant who is accountable under 81B1.3 (Relevant Conduct) only for conduct in which the
defendant was personally involved, and who performs a limited function in concerted criminal activity, is
precluded from consideration of a mitigating role adjustment under 83B1.2. See USSG Appendix C
(Amendment 635, effective November 1, 2001). Under the approach adopted by the Commission, evenin a case
in which a defendant isliable under 81B1.3 only for conduct in which the defendant was personally involved
(e.g., drug quantities personally handled by the defendant), the court can apply the traditional §3B1.2 analysis
to determine whether the defendant should receive a reduction for mitigating role.

role

The amendment, however, did not addressthree additional circuit conflicts pertaining to mitigating

(A) Whether, in determining if the defendant is substantially less culpable than the "average
participant”, the court should assess the defendant’s conduct in relation not only to the conduct of co-
conspirators, but also to the conduct of a hypothetical defendant who performs similar functionsin
similar offensesinvolving multiple participants. Compare United Satesv. Aimal, 67 F.3d 12, 18 (2d
Cir. 1995) (holding that defendant only played a minor rolein the offense if he wasless culpable than
his co-conspirators as well asthe average participant in such a crime); United Satesv. Thomas, 932
F.2d 1085, 1092 (5th Cir. 1991) (holding that defendant was not entitled to minor role adjustment
because his role "as greater than the minimal participation exercised by the defendant to whom we
have previously allowed a downward adjustment”); United States v. Caruth, 930 F.2d 811, 815 (10th
Cir. 1991) ("The Guidelines permit courts not only to compare a defendant’s conduct with that of
others in the same enterprise, but also with the conduct of an average participant in that type of
crime."); United Satesv. Daughtrey, 874 F.2d 213, 216 (4th Cir. 1989) (holding that the court should
measur e both the relative cul pability of each participant in relation to the relevant conduct and the
defendant’ s acts and relative cul pability against an objective standard): United Sates v. Rotolo, 950
F.2d 70, 71 (1st Cir. 1991) (distinguishing between aggravating and mitigating roles and suggesting
that "substantially less cul pablethan the average participant” means an objective comparison between
the defendant and average person engaged in such conduct); United Sates v. Owusu, 199 F.3d 329,
337 (6th Cir. 2000) (to qualify for aminor rolereduction, "a defendant must be less culpable than most
other participants and substantially less culpable than the average participant"); United Sates v.
Westerman, 973 F.2d 1422 (8th Cir.1992) (whether role in the offense adjustments are warranted is
to be determined not only by comparing the acts of each participant in relation to the relevant conduct
for which the participant is held accountable, §1B1.3, but also by measuring each participant's
individual acts and relative culpability against the el ements of the offense of conviction) with United
Satesv. Rojas-Millan, 234 F.3d 464, 473 (9th Cir. 2000) (rejected the consideration of comparisons
against the hypothetical "average participant” in the type of crime involved); United Sates v.
Scroggins, 939 F.2d 416 (7th Cir. 1991) (ruled that a mitigating role assessment must include a
comparison of the acts of each participant i nrelation tothe relevant conduct for which the participant
i sheld accountableunder §1B1.3); United Statesv. Valencia, 907 F.2d 671 (7th Cir. 1990) (the83B1.2
adjustment requires us to focus on the defendant's "role in the offense,” rather than unspecified
criminal conduct that is not part of the offense).

(B) Whether, in determining if a mitigating role adjustment i s warranted, the court may consider only
the relevant conduct for the which the defendant i s held accountable at sentencing, or whether it may
also consider "expanded" relevant conduct (additional conduct that would appear to be properly
includable under 81B1.3 but was not considered in determining the defendant’s offense level).
Compare United Sates v. James, 157 F.3d 1218, 1220 (10th Cir.1998) (holding that defendant'srole
in the offense is determined on the basis of the relevant conduct attributed to himin calculating his
base offense level); United Satesv. Burnett, 66 F.3d 137, 140 (7th Cir.1995) (same); United Statesv.
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Atanda, 60 F.3d 196, 199 (5th Cir.1995) (per curiam) (same); United Statesv. Lampkins, 47 F.3d 175,
180 (7th Cir.1995) (same); United Statesv. Gomez, 31 F.3d 28, 31 (2d Cir.1994) (per curiam) (same);
United Sates v. Lucht, 18 F.3d 541, 555-56 (8th Cir.1994) (same); United Statesv. Olibrices, 979
F.2d 1557, 1560 (D.C. Cir.1992) ("To take the larger conspiracy into account only for purposes of
making a downward adjustment in the base level would produce the absurd result that a defendant
involved both asa minor participant inalarger distribution scheme for which she was not convicted,
and asa major participant inasmaller scheme for which she was convicted, would receive a shorter
sentence than a defendant involved solely i nthe smaller scheme.") with United Satesv. Assisi-Zapata,
148 F.3d 236, 240-41 (3d Cir.1998) (relying on this Court's panel opinion in De Varan and holding
that a court must examineall relevant conduct even if defendant i s sentenced only for own acts); United
Sates v. Rails, 106 F.3d 1416, 1419 (9th Cir.) (recognizing that "[the defendant’s role in relevant
conduct may provide a basis for an adjustment even if that conduct is not used to calculate the
defendant's base offense level" but holding that defendant was "not entitled to a reduction in his
sentence simply because he wastied to a larger drug trafficking scheme"), cert. denied, 520U.S. 1282
(1997); United States v. Demers, 13 F.3d 1381, 1383 (9th Cir.1994) (declining "to restrict the scope
of relevant conduct on which a downward adjustment may be based to the relevant conduct that is
included in the defendant's base offense level .").

(C) Whether the court may depart downwar d fromtheapplicable guideline offense level for defendants
who, but for the law enforcement status of other participants, would have received a mitigating role
adjustment under 83B1.2. Compare United States v. Speenburgh, 990 F.2d 72, 75 (2d Cir. 1993) (if
a district court would have decreased the defendant’ s offense level under section 3B1.2 had the other
person involved in the offense been criminally responsible, it should likewise have the discretion to
depart downward between two and four levels, based on the defendant’ s cul pability relative to that of
the Government agent); United States v. Bierley, 922 F.2d 1061 (3d Cir. 1990) ("when an adjustment
for Role in the Offense is not available by strict application of the Guideline language, the court has
power to use anal ogic reasoning to depart from the guidelines when the basisfor departure i sconduct
similar to that encompassed i nthe Role i n the Offense Guideline."); United Satesv. Valdez-Gonzalez,
957 F.2d 643, 648 (9th Cir. 1992), ("[I]n view of the limited application of §3B1.2 minimal
participant adjustment, the Sentencing Commission had failed to consider adequately the role of the
defendants in conduct surrounding the offense of conviction") with United Satesv. Costales, 5 F.3d
480 (11th Cir. 1993) (held that a defendant was not entitled to an adjustment or "analogous' downward
departure from the applicable guideline range where the defendant was the only "criminally
responsible” participant in a crime).

The proposed amendment’ sinclusion of a maximum base offenselevel in 82D 1.1 for a defendant who
qualifiesfor an adjustment under 83B1.2raisestheissue of whether the Commission also should address some
or all of these remaining circuit conflicts. The Commission therefore requests comment regarding whether,
i n conjunction with the proposed maximum base offense level for mitigating role defendants, it should resolve
any of these circuit conflicts and, if so, how should the Commission resolve them. |If the Commission does
address these issues of circuit conflict, should the Commission also amend 83B1.2 to provide guidance on
whether particular drug offenderswho performcertaindrug trafficking functions (e.g., courier or mule) should
or should not receive a mitigating role adjustment?
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9. Proposed Amendment: Alternativesto I mprisonment

Synopsis of Proposed Amendment: This amendment provides three options to increase sentencing
alternatives in Zone C of the Sentencing Table (Chapter Five, Part A).

Currently, under 885B1.1and 5C1.1, the court has three options when sentencing a defendant whose
offense level isin Zone B. The court may impose (A) a sentence of imprisonment; (B) a sentence of probation
with a condition of confinement sufficient to satisfy the minimum of the applicable guideline range; or (C) a
"split-sentence” in which the defendant must serve at least one month of imprisonment followed by a term of
supervised release with a condition of confinement sufficient to satisfy the remainder of the minimum of the
applicable guideline range.

When the defendant’s offense level is in Zone C, the court may impose either (A) a sentence of
imprisonment; or (B) a "split-sentence" inwhich the defendant must serve at least one-half of the minimum of
the applicable guideline range followed by a term of supervised release with a condition of confinement
sufficient to satisfy the remainder of the minimum of the applicable guideline range.

Option One amends the Sentencing Table by combining Zones B and C, thereby providing offenders
at offense levels 11 and 12 with the sentencing options currently available in Zone B: (A) a probation sentence
with a condition of confinement sufficient to satisfy the minimum of the applicable guideline range; and (B)
one month imprisonment followed by a term of supervised release with a condition of confinement sufficient
to satisfy the remainder of the minimum of the applicable guideline range (a "split-sentence"). This option
reduces the amount of imprisonment required for the" split-sentence” fromfour or five (at offenselevels 11 and
12, respectively) months to one month.

Option Two also increases sentencing alternatives in Zone C of the Sentencing Table by combining
Zones B and C, thereby providing offenders at offense levels 11 and 12 with additional sentencing options
similar to Option One. This option differs from Option One in that it limits the use of home detention for
defendants i n which the minimum of the guidelinerangeisat least eight months (i.e., current Zone C). Insuch
cases, the defendant must satisfy the minimum of the applicable guideline range by some form of confinement,
but, unlike Option I, the defendant must serve at least half of that minimum in a form of confinement other than
homedetention. This ensuresthat these more serious offenderswill serve at least eight or ten (at offenselevels
11 and 12, respectively) months in some form of confinement, of which at least four or five (at offense levels
11 and 12, respectively) months shall be served in some form of confinement other than home detention.

Option Three also increases sentencing alternativesin Zone C of the Sentencing Table. However, it
differs from Option One and Option Two inthat it limits the expansion of the sentencing options available in
Zone B to offendersin criminal history Category | of Zone C of the Sentencing Table. This option provides
these less serious offenders with the same sentencing options available to offenders in Zone B. Under this
option, offendersin Categories |1 through VI will not benefit from additional sentencing alternatives.
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Proposed Amendment:
Option 1:

The Sentencing Table in Chapter Five, Part A, is amended by striking the lines between Zones B and C; by
redesignating Zones B and C as Zone B; and by redesignating Zone D as Zone C.
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Zone A

ZoneB

ZoneC

SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)

Offense | [ 11 IV \Y; VI
L evel (Oor 1) (2 or 3) (4,5, 6) (7,8,9) (10, 11, 12) (13 or more)

1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 | 2-8 39
4 0-6 0-6 0-6 2-8 4-10 6-12
5 0-6 0-6 1-7 4-10 6-12 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 8-14 12-18 18-24 21-27
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 | 12-18 18-24 24-30 27-33
12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-life 360-life 360-life
40 292-365 324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life



§5B1.1.

I mposition of a Term of Probation

* * *

Commentar

Application Notes:

1.

85C1.1.

Except where prohibited by statute or by the guideline applicabl e to the offense in Chapter Two, the
guidelines authorize, but do not require, a sentence of probation in the following circumstances:

(aA)

(bB)

V\/here the appllcable qwdellne ranqe |s in Zone A of the SentenC| nq Table é—e—t-he

In such cases, a condltlon requiring a period of community confinement, home detention,
or intermittent confinement may be imposed but is not required.

Wnere the appllcable qmdellne ranqe |s in Zone B of the SentenC| nq Table ﬁ—e—t—he

bttt—net—n‘*ore—t-haﬁ—si-)tn"ont-hs). In such cases, the court may impose probation onIy if it
imposes a condition or combination of conditions requiring a period of community
confinement, home detention, or intermittent confinement sufficient to satisfy the minimum
term of imprisonment specified in the guideline range. For example, wherein a case in
which the offenselevel is 7 and the criminal history categoryisll, the guideline range from
the Sentencing Table is 2-8 months. In such a case, the court may impose a sentence of
probation only if it imposes a condition or conditions requiring at least two months of
community confinement, home detention, or intermittent confinement, or a combination of
community confinement, home detention, and intermittent confinement totaling at least two
months.

\A:herel n acase in wh| ch the appllcablegwdellne range is |n Zone C eHa of the SentenC| ng Table

efmere) the gw delinesdo not authorlzeasentenceof probatlon See85C1.1 (I mposmon ofa Term

of Imprisonment).

I mposition of a Term of | mprisonment

* * *

(© If the applicable guideline range is in Zone B of the Sentencing Table, the minimum
term may be satisfied by --

(D] a sentence of imprisonment; er
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(ed)  Schedule of Substitute Punishments:

(fe) If the applicable guideline range isin Zone BC of the Sentencing Table, the minimum
term shall be satisfied by a sentence of imprisonment.

Commentary
Application Notes:
* * *
2. Subsection (b) provr des that Where the applrcable gU|deI|ne range |s in Zone A of the SentenC| ng

Table {ize:
months), the court is not required to impose a sentence of imprisonment unless a sentence of
imprisonment or its equivalent is specifically required by the guideline applicable to the offense.
Whereln a case in which imprisonment is not required, the court, for example, may impose a
sentence of probation. In some cases, a fine appropriately may be imposed as the sole sanction.

3. Subsection (c) provr des that where the applrcable gurdelrne range is |n Zone B of the Sentencr ng
Table fi

teast—ene—but—net—mere—thaﬁﬂ%mnfhs) the court has three options:

(A) It may impose a sentence of imprisonment.

(B) It may impose a sentence of probation provided that it includes a condition of
probation requiring a period of inter mittent confinement, community confinement,
or home detention, or combination of intermittent confinement, community
confinement, and home detention, sufficient to satisfy the minimum period of
imprisonment specified in the guideline range. For example, wherein a case in
which the guideline range i s 4-10 months, a sentence of probation with a condition
requiring at least four months of intermittent confinement, community confinement,
or home detention would satisfy the minimum term of imprisonment specified in the
guideline range.

© Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition that requires community confinement or home detention.
In such case, at least one month mustshall be satisfied by actual imprisonment and
the remainder of the minimum term specified in the guideline range must be
satisfied by community confinement or home detention. For example, wherein a
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case i n which theguidelinerangeis4-10 months, a sentence of imprisonment of one
month followed by a term of supervised release with a condition requiring three
months of community confinement or home detention would satisfy the minimum
term of imprisonment specified in the guideline range.

The preceding examplesillustrate sentencesthat satisfy the minimumterm of imprisonment required
by the guideline range. The court, of course, may impose a sentence at a higher point within the
applicable guideline range. For example, wherein a case in which the guideline range is 4-10
months, both a sentence of probation with a condition requiring six months of community
confinement or home detention (under subsection (c)(3)) and a sentence of two months of
imprisonment followed by a term of supervised release with a condition requiring four months of
community confinement or home detention (under subsection (¢)(2)) would be withinthe guideline
range.

54. Subsection (ed) sets forth a schedule of imprisonment substitutes.

65 * * *

76. The use of substitutes for imprisonment as provided in subsections{e)ancHe)subsection (d) is not
recommended for most defendants with a criminal history category of 111 or above. Generally, such
defendants have failed to reform despite the use of such alternatives.

87. Subsection (fe) provi desthat wherel nacase in WhICh the appllcable gwdel ine rangel sin ZoneBC
of the Sentencing Table fi-e;—th
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gutdelinerange+stwelve-menths-er—mere), the minimum term must be satisfied by a sentence of

imprisonment without the use of any of the imprisonment substitutes in subsection (ed).

Option Two:

The Sentencing Table in Chapter Five, Part A, is amendment by striking the lines between Zones B and C; by
redesignating Zones B and C as Zone B; and by redesignating Zone D as Zone C.
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Zone A

ZoneB

ZoneC

SENTENCING TABLE

(in months of imprisonment)

Criminal History Category (Criminal History Points)

Offense | [ 11 IV \Y; VI
L evel (Oor 1) (2 or 3) (4,5, 6) (7,8,9) (10, 11, 12) (13 or more)

1 0-6 0-6 0-6 0-6 0-6 0-6
2 0-6 0-6 0-6 0-6 0-6 1-7
3 0-6 0-6 0-6 0-6 | 2-8 39
4 0-6 0-6 0-6 2-8 4-10 6-12
5 0-6 0-6 1-7 4-10 6-12 9-15
6 0-6 1-7 2-8 6-12 9-15 12-18
7 0-6 2-8 4-10 8-14 12-18 15-21
8 0-6 4-10 6-12 10-16 15-21 18-24
9 4-10 6-12 8-14 12-18 18-24 21-27
10 6-12 8-14 10-16 15-21 21-27 24-30
11 8-14 10-16 | 12-18 18-24 24-30 27-33
12 10-16 12-18 15-21 21-27 27-33 30-37
13 12-18 15-21 18-24 24-30 30-37 33-41
14 15-21 18-24 21-27 27-33 33-41 37-46
15 18-24 21-27 24-30 30-37 37-46 41-51
16 21-27 24-30 27-33 33-41 41-51 46-57
17 24-30 27-33 30-37 37-46 46-57 51-63
18 27-33 30-37 33-41 41-51 51-63 57-71
19 30-37 33-41 37-46 46-57 57-71 63-78
20 33-41 37-46 41-51 51-63 63-78 70-87
21 37-46 41-51 46-57 57-71 70-87 77-96
22 41-51 46-57 51-63 63-78 77-96 84-105
23 46-57 51-63 57-71 70-87 84-105 92-115
24 51-63 57-71 63-78 77-96 92-115 100-125
25 57-71 63-78 70-87 84-105 100-125 110-137
26 63-78 70-87 78-97 92-115 110-137 120-150
27 70-87 78-97 87-108 100-125 120-150 130-162
28 78-97 87-108 97-121 110-137 130-162 140-175
29 87-108 97-121 108-135 121-151 140-175 151-188
30 97-121 108-135 121-151 135-168 151-188 168-210
31 108-135 121-151 135-168 151-188 168-210 188-235
32 121-151 135-168 151-188 168-210 188-235 210-262
33 135-168 151-188 168-210 188-235 210-262 235-293
34 151-188 168-210 188-235 210-262 235-293 262-327
35 168-210 188-235 210-262 235-293 262-327 292-365
36 188-235 210-262 235-293 262-327 292-365 324-405
37 210-262 235-293 262-327 292-365 324-405 360-life
38 235-293 262-327 292-365 324-405 360-life 360-life
39 262-327 292-365 324-405 360-life 360-life 360-life
40 292-365 324-405 360-life 360-life 360-life 360-life
41 324-405 360-life 360-life 360-life 360-life 360-life
42 360-life 360-life 360-life 360-life 360-life 360-life
43 life life life life life life
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85B1.1. I mposition of a Term of Probation

(@

Subject to the statutory restrictions in subsection (b) below, a sentence of probation
is authorized if:

D the applicable guideline rangeisin Zone A of the Sentencing Table; or

()] the applicable guideline range isin Zone B of the Sentencing Table and the
court imposes a condition or combination of conditions requiringintermittent
confinement, community confinement, or home detention as provided in
subsection (c)(3) of 85C1.1 (Imposition of a Term of Imprisonment).

* * *
Commentar
Application Notes:
1. Except where prohibited by statute or by the guideline applicable to the offense in Chapter Two, the

guidelines authorize, but do not require, a sentence of probation in the following circumstances:

(A \A:herel nacase in theappllcableqwdel ine ranqe isin ZoneA of the Sentenu ng Table (1—e—

mi-

detention, or intermittent confinement may be imposed but is not required.

In such cases, a condition requiring a perlod of community confinement, home

y(B) \1‘\71=1ereln a case |n WhICh the appllcable qwdellne range isin Zone B of the Sentencmq

Tabl €

(ii)

Except as provided i nsubdivision (ii tastueheases, the court may impose probation
only if it imposes a condition or combination of conditions requiring a period of
community confinement, home detention, or intermittent confinement sufficient to
satisfy the minimum term of imprisonment specified in the guideline range. For
example, wherein a case in which the offense level is 7 and the criminal history
category isll, the guideline range from the Sentencing Tableis2-8 months. Insuch
a case, the court may impose a sentence of probation only if it imposes a condition
or conditions requiring at least two months of community confinement, home
detention, or intermittent confinement, or a combination of community confinement,
home detention, and intermittent confinement totaling at least two months. The
court, of course, may impose a sentence at a point within that 2-7 month range that
is higher than the minimum sentence. For example, a sentence of probation with
a condition requiring six months of community confinement or home detention
(under subsection (c)(3)) would be sufficient to satisfy the requirements of this
subdivision.

The court may impose probation in a case in which the minimum term of the
applicable guideline range i< at least eight months, but only if the court imposes a
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condition (I) that the defendant shall serve a period of confinement sufficient to
satisfy the minimum term of imprisonment specified in the applicable guideline
range; except that at least one-half of that minimum term shall be served in aform
of confinement other than home detention. For example, in a case in which the
offense level is 11 and the criminal history category is |, the guideline range from
the Sentencing Table is 8-14 months. In such a case, the court may impose a
sentence of probation only ifitimposes a condition or conditions requiring at least
eight months of confinement, at least four months of which shall be in a form other

than home detention (e.g., community confinement or intermittent confinement (or

a combination of community confinement and intermittent confinement totaling at
least four months)). The court, of course, may impose a sentence at a point within
that 8-14 month range that is higher than the minimum sentence. For example, in
a case in which the court imposes a sentence of 14 months, the court may impose
a sentence of probation with any combination of community confinement,

intermittent confinement, or home detention, aslong as at least 4 of those months
are served in a form of confinement other than home detention.

2.
of Imprisonment).
* * *
85C1.1. I mposition of a Term of | mprisonment
* * *

(©)

If the gpplicable guideline range isin Zone B of the Sentencing Table, the minimum
term may be satisfied by --

D a sentence of imprisonment; or

()] a sentence of imprisonment that includes aterm of supervised release with a
condition that substitutes community confinement or home detention
according to the schedule in subsection (ed), provitedexcept that (A) at least
one month isshall be satisfied by actual imprisonment; (B) the remainder of
the minimum term specified in the guiddline range must be satisfied by
community confinement or home detention, except that if the minimum term
of the applicable guideline range is at least eight months, at |east one-half of
that minimum term shall be served in a form of confinement other than home
detention; or

3 asentence of probation that includesacondition or combination of conditions
that substitute intermittent confinement, community confinement, or home
detention for imprisonment according to the schedule in subsection (ed)
sufficient to satisfy the minimum term of imprisonment specified in the
guideline range, except that if the minimum term of the applicable guiddine
range is at least eight months, at least one-haf of that minimum term shal be
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served in aform of confinement other than home detention.

(ed)  Schedule of Substitute Punishments:

* * *

(fe) If the applicable guideline range isin Zone BC of the Sentencing Table, the minimum
term shall be satisfied by a sentence of imprisonment.

Commentary
Application Notes:
* * *

2. Subsection (b) prOV| des that Where the applrcable gwdehne range |s in Zone A of the SentenC| ng
Table {ize: Artern 5
wmonths), the court is not required to impose a sentence of imprisonment unless a sentence of
imprisonment or its equivalent is specifically required by the guideline applicable to the offense.
Whereln a case in which imprisonment is not required, the court, for example, may impose a
sentence of probation. In some cases, a fine appropriately may be imposed as the sole sanction.

3. Subsection (c) provr d% that where the applrcable gurdelrne range is |n Zone B of the Sentenci ng
Table fi app

teast—ene—but—net—mere—thaﬁﬂ%mnfhs) the court has three options:

(A) It may impose a sentence of imprisonment.

(B) (i) Except as provided in subdivision (ii)Hrsueheases, the court may impose
probation only if it imposes a condition or combination of conditions
requiring a period of community confinement, home detention, or
intermittent confinement sufficient to satisfy the minimum term of
imprisonment specified in the guideline range. For example, wherein a
case in which the offenselevel is 7 and the criminal history category is |,
the guideline range from the Sentencing Table is 2-8 months. In such a
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(®)

(ii)

(i)

case, the court may impose a sentence of probation only if it imposes a
condition or conditions requiring at least two months of community
confinement, home detention, or inter mittent confinement, or a combination
of community confinement, home detention, and inter mittent confinement
totaling at least two months. The court, of course, may impose a sentence
at a point within that 2-7 month range that is higher than the minimum
sentence. For example, a sentence of probation with a condition requiring
six months of community confinement or home detention (under subsection
(©)(3)) would be sufficient to satisfy the requirements of this subdivision.

The court may impose probation in a case in which the minimum term of
the applicable guideline range i s at least eight months, but only if the court
imposes a condition (1) that the defendant shall serve a period of
confinement sufficient to satisfy the minimum term of imprisonment
specified in the applicable guideline range; except that at |east one-half of
that minimum term shall be served in a form of confinement other than
home detention. For example, in a case i n which the offense level is 11 and
the criminal history category is |, the guideline range from the Sentencing
Table is 8-14 months. In such a case, the court may impose a sentence of
probation only if it imposes a condition or conditions requiring at least
eight months of confinement, at least four months of which shall be in a
form other than home detention (e.g., community confinement or
intermittent confinement (or a combination of community confinement and
i ntermittent confinement totaling at least four months)). The court, of
cour se, may impose a sentence at a point withinthat 8-14 month range that
i s higher than the minimum sentence. For example, in a case in which the
court imposes a sentence of 14 months, the court may impose a sentence of
probation with any combination of community confinement, inter mittent
confinement, or home detention, as long as at least 4 of those months are
served in a form of confinement other than home detention.

Except as provided in subdivision (ii), ©f; it may impose a sentence of
imprisonment that includes a term of supervised release with a condition
that requires community confinement or home detention. In such case, at
least one month mustshall be satisfied by actual imprisonment and the
remainder of the minimum term specified in the guideline range must be
satisfied by community confinement or home detention. For example,
wherein a case in which the guideline range is4-10 months, a sentence of
imprisonment of one month followed by a term of supervised release with
a condition requiring three months of community confinement or home
detention would satisfy the minimum term of imprisonment specifiedin the
guideline range. The court, of course, may impose a sentence at a point
within that 4-10 month range that is higher than the minimum sentence.
For example, a sentence of two months of imprisonment followed by a term
of supervised release with a condition requiring four months of community
confinement or home detention (under subsection (c)(2)) would be within
the guideline range.
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(if)

If the minimum term of the applicable guideline range is at least eight
months, it may impose a sentence of imprisonment that includes a term of
supervised release with a condition that requires community confinement
or home detention. In such case, (1) at least one month shall be satisfied by
actual imprisonment, (1) the remainder of the minimum term specified in
the guideline range must be satisfied by community confinement or home
detention, except that at |east one-half of that minimum term shall be served
i n a form of confinement other than home detention. For example, in a case
in which the applicable guideline range is 8-14 months, the court must
impose a sentence of actual imprisonment of one month followed by a term
of supervised release requiring a condition or conditions of at least seven
months of confinement, at least four months of which shall be in a form
other than home detention (e.q., communi ty confinement). The court, of
cour se, may i mpose a sentence at a point within that 8-14 month range that
i s higher than the minimum sentence. For example, in a case in which the
court imposes a sentence of 14 months, the court must impose a sentence of
actual imprisonment of at least one month followed by a term of supervised
release requiring a condition or conditions of at least thirteen months of
confinement, at least four months of which shall be in a form other than
home detention (e.q., community confinement).




54. Subsection (ed) sets forth a schedule of imprisonment substitutes.

65 * * *

76. The use of substitutes for imprisonment as provided in stubsections{e)-and-{dysubsection (d) is not
recommended for most defendants with a criminal history category of |11 or above. Generally, such
defendants have failed to reform despite the use of such alternatives.

87. Subsection (fe) provi desthat wherel nacase in WhICh the appllcable gwdel ine range isin ZoneBC
of the Sentencing Table {i=&: 30 5
gurdehﬁeﬁngeﬂe-hﬁelveﬁﬁnths-er—ﬁﬁre) the minimum term must be satlsfled by a sentence of

imprisonment without the use of any of the imprisonment substitutes in subsection (ed).

Option Three:

85B1.1. I mposition of a Term of Probation

@ Subject to the statutory restrictions in subsection (b) below, a sentence of probation
is authorized if:

D the applicable guideline rangeisin Zone A of the Sentencing Table; or

()] the applicable guideline range isin Zone B, or in criminal history Category |
of Zone C, of the Sentencing Table and the court imposes a condition or
combination of conditions requiring intermittent confinement, community
confinement, or home detention as provided in subsection (c)(3) of §5C1.1
(Imposition of a Term of Imprisonment).

* % *
Commentar

Application Notes:

1. Except where prohibited by statute or by the guideline applicable to the offensein Chapter Two, the

guidelines authorize, but do not require, a sentence of probation in the following circumstances:

(ah) \A:herel nacase in wh| ch the appllcabl equi del inerange isin ZoneA of theSentenC| nq Table

msi In such cases, a condltlon requiring a period of community confinement, home
detention, or intermittent confinement may be imposed but is not required.
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(bB)  Whereln a case in which the applicable quidelinerangeisin Zone B, or in criminal history
Cateqory I of Zone C of the SentenC| nq Table (-I—e—t-he—mmhﬂum—temﬂ-of—rmmﬂeonfnaﬁt

I n such cases, the court may impose probation only |f it imposes a condition or combl nation
of conditionsrequiring a period of community confinement, home detention, or intermittent
confinement sufficient to satisfy the minimum term of imprisonment specified in the
guideline range. For example, where in a case in which the offense level is 7 and the
criminal history categoryisll, the guidelinerangefromthe Sentencing Tableis 2-8 months.
In such a case, the court may impose a sentence of probation only if it imposes a condition
or conditions requiring at least two months of community confinement, home detention, or
intermittent confinement, or a combination of community confinement, home detention, and
intermittent confinement totaling at least two months.

2. Whereln a case in which the applicable guideline range is in Zere-€-or criminal history Category
II I, 1V, V or VI of Zone C or any crimi naI hlstory category of Zone D of the SentenC| ng Table

onmore) the gwdelln% do not authorize a sentence of probation. See85C1.1 (I mposmon of aTerm
of Imprisonment).

Background: This section provides for the imposition of a sentence of probation. The court may sentence
a defendant to a term of probation in any case unless (1) prohibited by statute, or (2) where a term of
imprisonment is required under 85C1.1 (Imposition of a Term of Imprisonment). Under 18 U.SC. §
3561(a)(3), the imposition of a sentence of probation is prohibited where the defendant is sentenced at the
same time to a sentence of imprisonment for the same or a different offense. Although this provision has
effectively abolished the use of "split sentences" imposable pursuant to the former 18 U.S.C. § 3651, the
drafters of the Sentencing Reform Act noted that the functional equivalent of the split sentence could be
"achieved by a more direct and logically consistent route" by providing that a defendant serve a term of
imprisonment followed by a period of supervised release. (S. Rep. No. 225, 98th Cong., 1st Sess. 89 (1983)).
Section 5B1.1(a)(2) provides a transition between the circumstances under which a "straight” probationary
termis authorized and those where probation is prohibited.

* * *

85C1.1. I mposition of a Term of | mprisonment

@ A sentence conforms with the guidelines for imprisonment if it iswithin the minimum
and maximum terms of the applicable guideline range.

(b If the applicable guideline rangeisin Zone A of the Sentencing Table, a sentence of
imprisonment isnot required, unlessthe applicable guidelinein Chapter Two expresdy
reguires such aterm.

(© If the applicable guiddine range isin Zone B, or in crimina history Category | of Zone
C, of the Sentencing Table, the minimum term may be satisfied by --

(D] a sentence of imprisonment; er

()] a sentence of imprisonment that includes aterm of supervised releasewith a
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condition that substitutes community confinement or home detention
according to the schedule in subsection (e), provided that at least one month
is satisfied by imprisonment; or

3 asentence of probation that includesacondition or combination of conditions
that substitute intermittent confinement, community confinement, or home
detention for imprisonment according to the schedule in subsection (€).

(d) If the applicable guideline rangeisin crimina history Category 11, 11, 1V, V, or VI of
Zone C of the Sentencing Table, the minimum term may be satisfied
by --

(D] a sentence of imprisonment; or
()] a sentence of imprisonment that includes aterm of supervised release with a
condition that substitutes community confinement or home detention

according to the schedule in subsection (€), provided that at least one-half of
the minimum term is satisfied by imprisonment.

* * *

Commentar

Application Notes:

1.

Subsection (a) providesthat a sentence conformswith the guidelines for imprisonment if it iswithin
the minimumand maxi mumter ms of the applicabl e guideline range specified i n the Sentencing Table
in Part A of thisChapter. For example, if the defendant has an Offense Level of 20 and a Criminal
History Category of I, the applicable guideline range is 33-41 months of imprisonment. Therefore,
a sentence of imprisonment of at least thirty-three months, but not more than forty-one months, is
within the applicable guideline range.

Subsection (b) provi desthat wherer nacasein WhICh the appllcable gurdellne range isin ZoneA of

the Sentencing Table {i-e: i i

range-tszero-moenths), the court is not requrred to impose a sentence of |mpr|sonment unless a
sentence of imprisonment or itsequivalent i s specifically required by the guideline applicable to the
offense. Whereln a case in which imprisonment i s not required, the court, for example, may impose
a sentence of probation. In some cases, a fine appropriately may be imposed as the sole sanction.

Subsection (c) provides that wherein a case in which the applicable guideline range isin Zone B,
or |n crimi naI h| story Category I of Zone C of the Sentencr ng Table ﬂ—e—the—mrnﬂﬁaum—teﬁn—of

n°onths) the court has three options:
(A) It may impose a sentence of imprisonment.
(B) It may impose a sentence of probation provided that it includes a condition of

probation requiring a period of intermittent confinement, community confinement,
or home detention, or combination of intermittent confinement, community
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confinement, and home detention, sufficient to satisfy the minimum period of
imprisonment specified in the guideline range. For example, wherein a case in
which the guideline range i s 4-10 months, a sentence of probation with a condition
requiring at least four months of i nter mittent confinement, community confinement,
or home detention would satisfy the minimumtermof imprisonment specified in the
guideline range.

© Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition that requires community confinement or home detention.
In such case, at least one month must be satisfied by actual imprisonment and the
remainder of the minimum term specified in the guideline range must be satisfied
by community confinement or home detention. For example, wherein a case in
whichtheguidelinerangeis4-10 months, a sentence of imprisonment of one month
followed by a term of supervised release with acondition requiring three months of
community confinement or home detention would satisfy the minimum term of
imprisonment specified in the guideline range.

The preceding examplesillustrate sentencesthat satisfy the minimumterm of imprisonment required
by the guideline range. The court, of course, may impose a sentence at a higher point within the
applicable guideline range. For example, wherein a case in which the guideline range is 4-10
months, both a sentence of probation with a condition requiring six months of community
confinement or home detention (under subsection (c)(3)) and a sentence of two months imprisonment
followed by a term of supervised release with a condition requiring four months of community
confinement or home detention (under subsection (¢)(2)) would be within the guideline range.

Subsection (d) providesthat wherein a case i n which the applicable guideline range isin criminal
hlstory Category II III IV V or VI of Zone C of the SentenC| ng Table {i-e;the-minrtmam-term
5 5 i i , the court has two options:

(A) It may impose a sentence of imprisonment.

(B) Or, it may impose a sentence of imprisonment that includes a term of supervised
release with a condition requiring community confinement or home detention. In
such case, at least one-half of the minimum term specified in the guideline range
must be satisfied by imprisonment, and the remainder of the minimum term
specified in the guideline range must be satisfied by community confinement or
home detention. For example, wherein a case i n which the guideline rangeis8-14
months, a sentence of four months imprisonment followed by a term of supervised
release with a condition requiring four months community confinement or home
detention would satisfy the minimum term of imprisonment required by the
guideline range.

The preceding example illustrates a sentence that satisfies the minimum term of imprisonment
required by the guideline range. The court, of course, may impose a sentence at a higher point
within the guideline range. For example, wherein a case in which the guideline range is 8-14
months, both a sentence of four monthsimprisonment followed by a term of supervised release with
a condition requiring six months of community confinement or home detention (under subsection
(d)), and a sentence of five months imprisonment followed by a term of supervised release with a
condition requiring four months of community confinement or home detention (al so under subsection
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(d)) would be within the guideline range.

* * *

There may be cases in which a departure from the guidelines by substitution of a longer period of
community confinement than otherwise authorized for an equivalent number of months of
imprisonment is warranted to accomplish a specific treatment purpose (e.d., substitution of
twelve months in an approved residential drug treatment program for twelve months of
imprisonment). Such a substitution should be considered only in cases wherein which the
defendant’s criminality is related to the treatment problem to be addressed and thereis a
reasonable likelihood that successful completion of the treatment program will eliminate that
problem.

Subsection (f) provides that wherein acase in WhICh the appllcable gwdellne range isin Zone D
of the Sentencing Table i

gurdel-rﬁe—raﬁgeﬂs-tmehfe—meeth&oﬁmere) the minimum term must be satlsfled by a sentence of

imprisonment without the use of any of the imprisonment substitutes in subsection (€).
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10. Proposed Amendment: Discharged Terms of Imprisonment

Issue for Comment: The Commission requests comment regarding whether subsections (b) and (c) of
§5G1.3 (Imposition of a Sentence on a Defendant Subject to an Undischarged Term of |mprisonment)
should be expanded to apply to discharged terms of imprisonment. |If so, how should this be
accomplished? Alternatively, should the Commission provide a structured downward departure in cases
in which the discharged term of imprisonment resulted from offense conduct that has been taken into
account in the determination of the offense level for the instant offense of conviction? If so, how should
such a departure be structured? For example, should the extent of the departure be linked to the length of
the discharged term of imprisonment?

The Commission further requests comment regarding any other issue that should be resolved
pertaining to the overall application of 85G1.3
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