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List I Chemicals (§2D1.11)—addresses section 302 of the
Comprehensive M ethamphetamine Control Act of 1996, which
directs the Commission under emergency amendment authority
to increase by at least two levels the offense levels for offenses
involving list I chemicals under 21 U.S.C. 88 841(d)(1),(2) and
960(d)(1),(3).

Alien Smuggling (82L 1.1)—addresses section 203 of the
Illegal Immigration Reform and Immigrant Responsibility Act
of 1996, which directs the Commission under emergency
amendment authority to make certain amendments to the
guidelines for offenses related to smuggling, transporting, or
harboring illegal aliens.

Immigration Document Fraud (882L 2.1, 2L 2.2)—(A)
addresses section 211 of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996, which directs the
Commission under emergency amendment authority to make
certain amendments to the guidelines for offenses related to the
fraudulent use of government issued documents; and (B)
provides for clarifying commentary.

Involuntary Servitude (82H4.1)—(A) addresses section 218 of
the Illegal Immigration Reform and Immigrant Responsibility
Act of 1996, which directs the Commission under emergency
amendment authority to reduce or eliminate any unwarranted
disparity between the sentences for peonage, involuntary
servitude, and dave trade offenses and the sentences for
kidnaping offenses and alien smuggling, and to ensure enhanced
sentences for certain aggravating circumstances; and (B) issue
for comment responds to directive in section 218 of the Act to
ensure that the guidelines reflect the general appropriateness of
enhanced sentences for defendants whose peonage, involuntary
servitude, or dave trade offenses involve a large number of
victims.

Terrorism (83A1.4)—proposes to make permanent the
emergency amendment promulgated by the Commission to
implement the directive in section 730 of the Antiterrorism and
Effective Death Penalty Act of 1996 to apply the adjustment in
83A 1.4 to federal crimes of terrorism.

Application Ingtructions (81B1.1)—(A) corrects a technical
error in 81B1.1(b); (B) expands the definition of “offense” to
specify what is meant by “instant offense”; and (C) makes
conforming amendments to 883C1.1, 4B1.1 and 4B1.2.
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Applicable Guideines (81B1.2); Statutory Index—clarifies
that, except as otherwise provided in the Introduction to the
Statutory Index, the Statutory Index will specify the Chapter
Two offense guideline most applicable to an offense of
conviction.

Relevant Conduct (81B1.3)—incorporates the holding in
United States v. Hill, 79 F.3d 1477 (6th Cir. 1996), relating to
“same course of conduct” or “common scheme or plan”.

Relevant Conduct (81B1.3)—presents three options to address
whether acquitted conduct may be considered for sentencing
purposes.

Inter pretation of Referencesto Other Offense Guidelines
(881B1.5, 2X1.1)—(A) amends §1B1.5 to smplify operation of
Chapter Two cross references; and (B) replacesin §2X1.1 the
three-level reduction for certain offenses involving attempts,
solicitation, and conspiracy with a downward departure
provision.

Retroactivity of Amended Guideline Range (§81B1.10)—(A)
clarifies Commission intent that the retroactive application of an
amendment to previoudly sentenced, imprisoned defendants
authorizes only areduction in the term of imprisonment
pursuant to 18 U.S.C. § 3582(c)(2) and does not open other
components of the sentence to modification; and (B) clarifies
that the amount of reduction in the sentence is within the
discretion of the court.

L arceny, Embezzlement, and Other Forms of Theft
(82B1.1); Fraud (82F1.1)—addresses difficulty in
interpretation of “affected afinancia ingtitution and the
defendant derived more than $1,000,000 in gross receipts from
the offense” under 882B1.1(b)(6)(B) and 2F1.1(b)(6)(B).

Sentencing Table—(A) incorporates the Sentencing Table into
anew guideline at 85A 1.1 in response to questions about the
legal status of the Sentencing Table; and (B) addresses an
unwarranted “cliff” in the Sentencing Table between offense
levels 42 and 43 by making level 42 the offense level upper limit
unless the defendant was subject to level 43 because of the
application of 82A1.1 (First Degree Murder), 82M 1.1
(Treason), or any other guideline that increases the offense level
to level 43 because of the death of a person.

Robbery (82B3.1)—addresses a circuit conflict regarding the
application of the two-level enhancement for “express threat of
death” by clarifying the Commission’s intent to enhance offense
levels for defendants whose intimidation of the victim exceeds
that amount necessary to constitute an element of a robbery
offense.
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Carjacking—(A) presents two options for addressing the
Carjacking Correction Act of 1996, which included aggravated
sexual assault under 18 U.S.C. § 2241 and sexual abuse under
18 U.S.C. § 2242 within the meaning of “serious bodily injury”;
and (B) provides cumulative enhancements in 82B3.1 if the
offense involved bank robbery and carjacking.

Offenses Involving Counterfeit Bearer Obligations of the
United States (§2B5.1)—(A) addresses section 807(h) of the
Antiterrorism and Effective Death Penalty Act of 1996, which
directs the Commission to provide an enhancement to cover
counterfeit offenses that occur outside the United States; (B)
moves the coverage of offensesinvolving atered bearer
instruments of the United States from §2F1.1 to §2B5.1; and
(C) clarifies the operation of §2B5.1 by deleting the reference to
photocopying notes found in Application Note 3.

Use of Communication Facility in Committing a Drug
Offense (§2D1.6); Unlawful Conduct Relating to Racketeer
Influenced and Corrupt Organizations (82E1.1); Inter state
or Foreign Trave or Transportation in Aid of a
Racketeering Enterprise (82E1.2); Violent Crimesin Aid of
Racketeering Activity (82E1.3)—addresses a circuit conflict
by clarifying that, for purposes of these guidelines, “underlying
offense” is determined on the bas's of the conduct of which the
defendant was convicted.

Fraud, Theft, and Tax Offenses (Chapter Two, PartsB, F,
and T)—(A) diminates the more-than-minimal-planning
enhancement in §82B1.1 and 2F1.1 and other guidelines, builds
a corresponding increase into the loss table, and creates a two-
level enhancement like the one in 82T4.1 for offensesinvolving
“sophisticated means’; (B) increases the base offense level of
§2B1.1 and presents three options for revision to the loss tables
in 882B1.1, 2F1.1 and 2T4.1; (C) changes the current one-level
incrementsin the losstablesin 882B1.1, 2F1.1 and 2T4.1 (to
two-level increments or a combination of one- and two-level
increments); (D) increases the severity of the losstablesin
882B1.1, 2F1.1 and 2T4.1 at higher loss amounts; (E) adds
telemarketing enhancements to 882B1.1 and 2F1.1; (F) adds a
cross referencesin §2F1.1 for offensesinvolving arson; and (G)
makes conforming technical changes. 1ssuesfor comment
regarding (A) losstablesin §§2B1.1 and 2F1.1; (B)
telemarketing offenses; (C) cross references; (D) consolidation
of §82B1.1 and 2F1.1; (E) standard of causation; (F) market
value; (G) consequential damages and administrative costs; (H)
benefit received by victims; (1) diversion of government
benefits; (J) pledged collateral and payments; (K) gain; (L)
intended loss; (M) risk of loss; and (N) loss amount that over-
or under-represents the significance of the offense.
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Chapter Two, Part M—(A) issue for comment regarding how
Commission should respond to sections 511 (expanding
biological weapons offenses) and 521 (creating new chemical
weapons offense) of the Antiterrorism and Effective Degth
Penalty Act of 1996; and (B) issue for comment regarding how
Commission should respond to section 702 of the Antiterrorism
and Effective Death Penalty Act of 1996, which created a new
offense at 18 U.S.C. § 2332b (relating to transnational criminal
conduct).

Accessory After the Fact (82X3.1); Misprision of a Felony
(82X4.1)—(A) clarifies the application of §2X3.1 when this
guideline is applied as the result of a cross reference; (B)
clarifies the interaction of 81B1.3 (Relevant Conduct) and

882X 3.1 (Accessory After the Fact) and 2X4.1(Misprision of a
Felony); and (C) clarifies that in §82X3.1 and 2X4.1, if the
offense guideline applicable to the underlying offense refers to
the defendant, the referenceis to the defendant who committed
the underlying offense.

Aggravating Role in the Offense (83B1.1)—(A) revisesthe
Introductory Commentary to Chapter Three, Part B; and (B)
presents three options revising 83B1.1.

Mitigating Role in the Offense (83B1.2)—(A) clarifiesthe
application of 83B1.2; and (B) issues for comment regarding 1)
asinglerole guideline; 2) aggravating role characteristicsin
specific reference to Option Three of the proposed aggravating
role amendments; and 3) mitigating role characteristics.

Obgtruction or Impeding the Administration of Justice
(83C1.1)—(A) addresses a circuit conflict and clarifies that not
all inaccurate testimony or statements reflect a willful attempt to
obstruct justice; (B) deletes as unnecessary subdivision (i) of
Application Note 3; (C) clarifies the meaning of “absent a
separate count of conviction” in Application Note 4; and (D)
moves the last two sentences of Application Note 6 to a new
Application Note 7 to clarify that those two sentences apply to a
broader set of cases than the cases described in the first two
sentences of Application Note 6.

Acceptance of Responsibility (83E1.1)—revises 83E1.1to
provide greater flexibility to the sentencing court in determining
whether the defendant qualifies for a reduction for acceptance of
responsibility.

Acceptance of Responsibility (83E1.1)—addresses a circuit
conflict by clarifying that the commission of a new offense
while pending trial or sentencing on the instant offenseisa
negative indicant of acceptance of responsibility.

Acceptance of Responsibility (83E1.1)—provides
consideration of the additional 1-level reduction in subsection
(b) for all offense levels.
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Definitions of Terms Used in §4B1.1 (84B1.2)—(A) addresses
acircuit conflict by including in the career offender definition of
“controlled substance offense” offenses of possessing alisted
chemical with intent to manufacture a controlled substance or
possessing a prohibited flask or equipment with intent to
manufacture a controlled substance; (B) clarifiesthat certain
offenses are “crimes of violence” or “controlled substance
offenses’ if the offense of conviction established that the
underlying offense was a* crime of violence” or a*“ controlled
substance offense”; and C) makes certain nonsubstantive
amendments to improve to internal consistency of the guidelines.

Circuit Court Conflicts—issues for comment regarding
whether, and in what manner, the Commission should address
certain circuit court conflicts.

Conditions of Probation and Supervised Release (885B1.3,
5B1.4, 5D1.3, and 8D1.3)—(A) responds to the Antiterrorism
and Effective Death Penalty Act of 1996 and other statutory
provisions, which added required conditions of probation and
supervised release; and (B) issue for comment regarding
reorganization of §85B1.3 (Conditions of Probation), 5B1.4
(Recommended Condition of Probation and Supervised
Release), and 5D1.3 (Conditions of Supervised Release) to
better distinguish between statutorily required, standard, and
special conditions of probation and supervised release.

Term of Supervised Release (85D 1.2)—clarifies that a
defendant who qualifies for the “safety valve” (85C1.2, 18
U.S.C. § 3553(f)) is not subject to any statutory minimum term
of supervised release.

Restitution (885E1.1, 8B1.1)—(A) conforms the provisions of
§85E1.1 and 8B1.1 to the mandatory restitution provisions of
the Antiterrorism and Effective Death Penalty Act of 1996, and
provides a specia instruction to address ex post facto
implications of the new restitution provisions; and (B) issue for
comment responds to section 205 of the Antiterrorism and
Effective Death Penalty Act of 1996, which directs the
Commission to promulgate guidelinesto assist courtsin
determining the appropriate amount of “community restitution”
to be ordered in certain cases in which there is no identifiable
individual victim.

Special Assessments (885E1.3, 8E1.1)—responds to section
210 of the Antiterrorism and Effective Death Penalty Act of
1996 by providing for a special assessment, in the case of a
felony, of not less than $100 for an individual and not less than
$400 for an organization.
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Susceptibility to Abusein Prison and Designation of Prison
Facility (Chapter 5, Part H)—creates additional policy
statement at 85H1.13 that provides that neither susceptibility to
abuse in prison nor the type of prison facility is ordinarily
relevant in determining a departure.

Groundsfor Departure (85K 2.0)—(A) moves language
discussing departure policies from the Introduction of the
Guidelines Manual to 85K 2.0; (B) reflects the proposed
emergency amendment to the immigration guideline; (C) adds
reference to Koon v. United States, 116 S. Ct. 2035 (1996) to
reflect the greater deference to be accorded to district court
departure decisions by appellate courts; (D) provides that
departures must be consistent with the purposes of sentencing
and the Sentencing Reform Act; and (E) improves the precision
of the policy statement’ s language.

Successive Federal Prosecution (Chapter 5, Part H)—creates
additional policy statement at 85K2.19 to provide that a federa
prosecution following another jurisdiction’s prosecution for the
same or sSimilar conduct is not ordinarily relevant, except as
authorized by 85G1.3 (Imposition of a Sentence on a Defendant
Subject to an Undischarged Term of Imprisonment).

Presentence Report (86A1.1)—addresses recent changesin the
structure of Rule 32, Fed. R. Crim. P.
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Consolidation of Closely Related Guidelines—(A)
consolidates 82A 1.5 with 82E1.4 and replaces the cross
reference in 82A 1.5(c)(2) with a bodily injury enhancement;

(B) consolidates §82A2.3 and 2A2.4 and provides an option for
the cross reference to apply to either the underlying conduct or
the offense of conviction;

(C)(2) consolidates 82B1.3 with 82B1.1; (2) consolidates
§2B6.1 with 82B1.1, and adds an application note providing
that more than minimal planning is deemed present when the
offense involved altering or removing an automobile or
automobile part identification number or trafficking in an
automobile or automobile part with an atered or obliterated
identification number; and (3) consolidates 82H3.3 with
82B1.1;

(D) consolidates §82C1.2 and 2C1.6 and adds an application
note to clarify that the unlawful payment involved need not be a
monetary payment;

(E) consolidates §82C1.3, 2C1.4, and 2C1.5, and provides an
option for a cross reference to §2C1.1 or §2C1.2 to apply on the
basis of underlying conduct;

(F) consolidates §§2D1.9 and 2D1.10;

(G) consolidates §82D2.1 and 2D2.2, and adds a specific
offense characteristic of two levelsif the offense involved
acquiring a controlled substance from alegally authorized
source by misrepresentation, forgery, fraud, deception, or
subterfuge;

(H) consolidates §82D3.1 and 2D3.2;

(1) consolidates 882E1.2 and 2E1.3;

(I(2) consolidates 882E2.1 and 2B3.2; (2) provides a specific
offense characteristic of two levels for extortionate extension of
credit and collecting an extension of credit by extortionate
means,; and (3) amends Application Note 1 to provide that in
cases of extortionate extension of credit and collecting an
extension of credit by extortionate means, subsection (b)(2) does
not apply to the demand for repayment of principal or interest in
the case of aloan;

(K)(1) consolidates §882E5.3 and 2F1.1; and (2) adds a cross
reference in 82F1.1 to apply another offense guideline if the
offense is addressed more specifically by that guideline;

(L)(2) consolidates 882J1.2 and 2J1.3; (2) adds an application
note to §2J1.2 to clarify that the criminal offense the
investigation or prosecution of which was obstructed need not
have been specifically charged or resulted in a conviction in
order for the cross reference to 82X3.1 to apply; (3) adds an
application note to reemphasize that the defendant’ s conduct
need not congtitute an offense of accessory after the fact in order
for the cross reference to 82X3.1 to apply; and (4) issue for
comment regarding application of the special instruction in
§2J1.3(d)(1) to obstructions,

(M) consolidates 882K 1.1 and 2K 1.6;
(N) consolidates 882L.2.2 and 2L.2.5;



(M)(1) consolidates 882K 1.1 and 2K 1.6; and (2) adds a cross
reference in 82K 1.1 to apply 82K 1.3 if the offense reflected an
effort to conceal a substantive offense;

(N) consolidates 882L.2.2 and 2L.2.5;

(O)(1) consolidates 882M 2.1 and 2M2.3; and (2) provides an
option in an application note explaining the circumstances under
which a departure may be warranted;

(P) deletes §2M 3.4;

(Q) consolidates 882M 3.5 and 2M6.2;

(R) consolidates 882N3.1 and 2F1.1,

(S) consolidates §882T1.1 and 2T1.6; and

(T) consolidates §§2E4.1, 2T2.1 and 2T2.2.



1997 PROPOSED AMENDMENTSTO THE SENTENCING GUIDELINES,
POLICY STATEMENTS, AND OFFICIAL COMMENTARY

|. Emergency Amendments

1. Synopsis of Proposed Amendment: This amendment implements section 302 of tre

Comprehensive M ethamphetamine Control Act of 1996. That section raises the statutoy

maximum penalties under 21 U.S.C. 88 841(d) and 960(d) from ten to twenty year$

imprisonment. The Act also instructs the Commission to increase by at least two levels the
offense levelsfor offensesinvolving list | chemicas under 21U.S.C. 88 841(d)(1) and (2) and

960(d)(2) and (3). These offensesinvolvethe possession and importation of listed chemicals
knowing, or having reasonable cause to believe, the chemicals will be used to unlawfuly

manufacture a controlled substance. The Act requires that the offense levels be calculatel

proportionately on the basis of the quantity of controlled substance that reasonably could be
manufactured in a clandestine setting using the quantity of list I chemical possesseq

distributed, imported, or exported.

Current Operation of the Gudelines: Offenses involving violations of the above statutes are
covered under 82D1.11 (Unlawfully, Distributing, Importing, Exporting, or Possessinga
Listed Chemical). This guideline uses a Chemical Quantity Table to determine the bas
offenselevel. Theguideline also hasacrossreferene to 82D1.1 (Unlawfully Manufacturing,
Importing, Exporting, or Trafficking) for cases involving the actual manufacture, or attempt
to manufacture, a controlled substance.

The Chemica Quantity Table was developed in two steps. First, the amount of listel

chemical needed to produce a quantity of controlled substance in the Drug Quantity Tablein
82D 1.1 was determined. The amount of listed chemical was based on 50% of theoretich
yield. The 50% figure was used because, after much study, this figure was determined to be
afair estimate of the amount of controlled substance that typically could be produced ina
clandestine laboratory.

Second, the offense level in 82D 1.11 was adjusted downward by eight levels from the level
in the Drug Quantity Table in 82D1.1. There were several reasons for these adjustments
One, the listed chemical offenses involvedan intent to manufacture a controlled substance,

not the actual manufacture, or attempt to manufacture, a controlled substance. For cass

involving an actua or attempted manufacture of a controlled substance, 82D1.11 contains a
crossreferenceto 82D1.1. Another reason for the rediction in offense level from the offense
levelsin 82D1.1 was the fact that statutes covering listed chemicals had maximum sentences
of ten years imprisonment, whereas some of the ontrolled substance offenses had maximum
sentences of life imprisonment. If the offense level was not reduced in 82D1.11, amost all
of the cases would have resulted in sentences at or exceeding the statutory maximum. A third

reason was that it is more difficult to make an accurate determination of the amount &

finished product based on only one listed chemical as opposed to severa listed chemicab

and/or lab equipment. By not reducing the offense level, there would have been tle

possihility that the person who had only one precursor would get a higher offense level than
someone who actually manufactured the controlled substance.



The proposed amendment raises the penalties for list | chemicals by two levels. The top of
the Chemical Quantity Tablefor list | chemicaswillnow be at level 30. The offense level for
list 11 chemicals remains the same. With the new statutory maximum of 20 years, tke
guidelines will now be able to better takeinto account aggravating adjustments such as those
for role in the offense. Additionally, the increased statutory maximum will alow for higher
sentences for cases convicted under this statute that involve the actual manufacture ofa
controlled substance.

82D1.11. Unlawfully Digributing, Importing, Exporting or Possessing a Listed Chemical;
Attempt or Conspiracy

* k% %

(d) CHEMICAL QUANTITY TABLE

Listed Chemicals and Quantity Base Offense
Level
(1) List | Chemicals Level 30

17.8 KG or more of Benzadehyde;

20 KG or more of Benzyl Cyanide;

20 KG or more of Ephedrine;

200 G or more of Ergonovine;

400 G or more of Ergotamine;

20 KG or more of Ethylamineg;

44 KG or more of Hydriodic Acid;

320 KG or more of Isoafrole;

4 KG or more of Methylamine;

500 KG or more of N-Methylephedrineg;
500 KG or more of N-M ethylpseudoephedring;
12.6 KG or more of Nitroethane;

200 KG or more of Norpseudoephedrine;
20 KG or more of Phenylacetic Acid;

200 KG or more of Phenylpropanolamine;
10 KG or more of Piperiding;

320 KG or more of Piperonal;

1.6 KG or more of Propionic Anhydride;
20 KG or more of Pseudoephedrine;

320 KG or more of Safrole;

400 KG or more of 3, 4-M ethylenedioxyphenyl-2-propanone;

2) List | Chemicals Level 28



.........

At least 5.3 KG but less than 17.8 KG of Benzaldehyde;
At least 6 KG but less than 20 KG of Benzyl Cyanide;

At least 6 KG but less than 20 KG of Ephedrine;

At least 60 G but less than 200 G of Ergonovine;

At least 120 G but less than 400 G of Ergotamine;

At least 6 KG but less than 20 KG of Ethylamine;

At least 13.2 KG but less than 44 KG of Hydriodic Acid;

At least 96 KG but less than 320 KG of Isoafrole;

Atleast 1.2 KG but less than 4 KG of Methylamine;

At least 150 KG but less than 500 KG of N-Methylephedring;

At least 150 KG but less than 500 KG of N-M ethylpseudoephedrine;
At least 3.8 KG but lessthan 12.6 KG of Nitroethane;

At least 60 KG but less than 200 KG of Norpseudoephedrine;

At least 6 KG but less than 20 KG of Phenylacetic Acid;

At least 60 KG but less than 200 KG of Phenylpropanolamine;

At least 3 KG hut lessthan 10 KG of Piperidine;

At least 96 KG but less than 320 KG of Piperond;

At least 480 G but less than 1.6 KG of Propionic Anhydride;

At least 6 KG but less than 20 KG of Pseudoephedrine;

At least 96 KG but less than 320 KG of Safrole;

At least 120 KG but less than 400 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;

List 1| Chemicals

11 KG or more of Acetic Anhydride;

1175 KG or more of Acetone;

20 KG or more of Benzyl Chloride;

1075 KG or more of Ethyl Ether;

1200 KG or more of Methyl Ethyl Ketone;
10 KG or more of Potassium Permanganate;
1300 KG or more of Toluene.

List | Chemicds

Level 26



= N o

At least 1.8 KG but less than 5.3 KG of Benzaldehyde;
At least 2 KG but less than 6 KG of Benzyl Cyanide;
At least 2 KG but less than 6 KG of Ephedrine;

At least 20 G but less than 60 G of Ergonovine;

At least 40 G but lessthan 120 G of Ergotamine;

At least 2 KG but less than 6 KG of Ethylamine;

At least 4.4 KG hut less than 13.2 KG of Hydriodic Acid,

At least 32 KG but less than 96 KG of |soafrole;

At least 400 G but less than 1.2 KG of Methylamine;

At least 50 KG but less than 150 KG of N-Methylephedrine;

At least 50 KG but less than 150 KG of N-M ethylpseudoephedring;

Atleast 1.3 KG but lessthan 3.8 KG of Nitroethane;

At least 20 KG but less than 60 KG of Norpseudoephedring;

At least 2 KG but less than 6 KG of Phenylacetic Acid,

At least 20 KG but less than 60 KG of Phenylpropanolamine;

Atleast 1 KG but lessthan 3 KG of Piperiding;

At least 32 KG but less than 96 KG of Piperond;

At least 160 G but less than 480 G of Propionic Anhydride;

At least 2 KG but less than 6 KG of Pseudoephedring;

At least 32 KG but less than 96 KG of Safrole;

At least 40 KG but less than 120 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;



List Il Chemicals

At least 3.3 KG but lessthan 11 KG of Acetic Anhydride;

At least 352.5 KG but less than 1175 KG of Acetone;

At least 6 KG but less than 20 KG of Benzyl Chloride;

At least 322.5 KG but less than 1075 KG of Ethyl Ether;

At least 360 KG but less than 1200 KG of Methyl Ethyl Ketone;
At least 3 KG but lessthan 10 KG of Potassium Permanganate;
At least 390 KG but less than 1300 KG of Toluene.

4 List I Chemicals Level 24

Atleast 1.2 KG but less than 1.8 KG of Benzaldehyde;
At least 1.4 KG but lessthan 2 KG of Benzyl Cyanide;

At least 1.4 KG hut lessthan 2 KG of Ephedring;

At least 14 G but less than 20 G of Ergonovine;

At least 28 G but less than 40 G of Ergotamine;

At least 1.4 KG but lessthan 2 KG of Ethylamine;

At least 3.08 KG but lessthan 4.4 KG of Hydriodic Acid,

At least 22.4 KG but lessthan 32 KG of |soafrole;

At least 280 G but less than 400 G of Methylamine;

At least 35 KG but less than 50 KG of N-M ethylephedrine;

At least 35 KG but less than 50 KG of N-M ethylpseudoephedrineg;
At least 879 G but less than 1.3 KG of Nitroethane;

At least 14 KG but less than 20 KG of Norpseudoephedring;
Atleast 1.4 KG but less than 2 KG of Phenylacetic Acid;

At least 14 KG but less than 20 KG of Phenylpropanolamine;

At least 700 G but lessthan 1 KG of Piperiding;

At least 22.4 KG but less than 32 KG of Piperondl;

At least 112 G but less than 160 G of Propionic Anhydride;

At least 1.4 KG but less than 2 KG of Pseudoephedrine;

At least 22.4 KG but lessthan 32 KG of Safrole;

At least 28 KG but less than 40 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;

5



List Il Chemicals

Atleast 1.1 KG but lessthan 3.3 KG of Acetic Anhydride;

At least 117.5 KG but less than 352.5 KG of Acetone;

Atleast 2 KG but less than 6 KG of Benzyl Chloride;

At least 107.5 KG but lessthan 322.5 KG of Ethyl Ether;

At least 120 KG but less than 360 KG of Methyl Ethyl Ketone;
Atleast 1 KG but lessthan 3 KG of Potassium Permanganate;
At least 130 KG but less than 390 KG of Toluene.

List | Chemicds

At least 712 G but less than 1.2 KG of Benzaldehyde;

At least 800 G but lessthan 1.4 KG of Benzyl Cyanide;

At least 800 G hut lessthan 1.4 KG of Ephedrine;

At least 8 G but less than 14 G of Ergonovine;

At least 16 G but less than 28 G of Ergotamine;

At least 800 G hut lessthan 1.4 KG of Ethylamine;

At least 1.76 KG but less than 3.08 KG of Hydriodic Acid;
At least 12.8 KG but lessthan 22.4 KG of |soafrole;

At least 160 G but less than 280 G of Methylamine;

At least 20 KG but less than 35 KG of N-Methylephedrine;
At least 20 KG but less than 35 KG of N-M ethylpseudoephedrineg;
At least 503 G but less than 879 G of Nitroethane;

At least 8 KG but less than 14 KG of Norpseudoephedrine;
At least 800 G but less than 1.4 KG of Phenylacetic Acid;
At least 8 KG but less than 14 KG of Phenylpropanolamine;
At least 400 G but less than 700 G of Piperiding;

At least 12.8 KG but less than 22.4 KG of Piperonal;

At least 64 G but lessthan 112 G of Propionic Anhydride;
At least 800 G but less than 1.4 KG of Pseudoephedrine;

At least 12.8 KG but lessthan 22.4 KG of Safrole;

Level 22

At least 16 KG but lessthan 28 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;
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List Il Chemicals

Atleast 726 G but lessthan 1.1 KG of Acetic Anhydride;

At least 82.25 KG but lessthan 117.5 KG of Acetone;

Atleast 1.4 KG but lessthan 2 KG of Benzyl Chloride;

At least 75.25 KG but lessthan 107.5 KG of Ethyl Ether;

At least 84 KG but lessthan 120 KG of Methyl Ethyl Ketone;
At least 700 G but lessthan 1 KG of Potassium Permanganate;
At least 91 KG but less than 130 KG of Toluene.

List | Chemicds

-------

At least 178 G but less than 712 G of Benzaldehyde;
At least 200 G but less than 800 G of Benzyl Cyanide;

At least 200 G but less than 800 G of Ephedring;

At least 2 G but less than 8 G of Ergonovine;

At least 4 G but less than 16 G of Ergotamine;

At least 200 G but less than 800 G of Ethylamine;

At least 440 G but less than 1.76 KG of Hydriodic Acid;

At least 3.2 KG but less than 12.8 KG of Isoafrole;

At least 40 G but less than 160 G of Methylamine;

At least 5 KG but less than 20 KG of N-Methylephedring;

At least 5 KG but less than 20 KG of N-M ethylpseudoephedring;
At least 126 G but less than 503 G of Nitroethane;

At least 2 KG but less than 8 KG of Norpseudoephedring;

At least 200 G but less than 800 G of Phenylacetic Acid;

At least 2 KG but less than 8 KG of Phenylpropanolamine;

At least 100 G but less than 400 G of Piperiding;

At least 3.2 KG but lessthan 12.8 KG of Piperondl;

At least 16 G but less than 64 G of Propionic Anhydride;

At least 200 G but less than 800 G of Pseudoephedring;

At least 3.2 KG but less than 12.8 KG of Safrole;

At least 4 KG but lessthan 16 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;
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List Il Chemicals

At least 440 G but lessthan 726 G of Acetic Anhydride;

At least 47 KG but less than 82.25 KG of Acetone;

At least 800 G but lessthan 1.4 KG of Benzyl Chloride;

At least 43 KG but less than 75.25 KG of Ethyl Ether;

At least 48 KG but lessthan 84 KG of Methyl Ethyl Ketone;
At least 400 G but lessthan 700 G of Potassium Permanganate;
At least 52 KG but less than 91 KG of Toluene.

(7) List | Chemicals Level 18

At least 142 G but lessthan 178 G of Benzaldehyde;

At least 160 G but less than 200 G of Benzyl Cyanide;

At least 160 G but less than 200 G of Ephedrine;

Atleast 1.6 G but lessthan 2 G of Ergonovine;

At least 3.2 G but less than 4 G of Ergotamine;

At least 160 G but less than 200 G of Ethylamine;

At least 352 G but less than 440 G of Hydriodic Acid,

At least 2.56 KG but less than 3.2 KG of |soafrole;

At least 32 G but less than 40 G of Methylamine;

At least 4 KG but lessthan 5 KG of N-Methylephedring;

At least 4 KG but less than 5 KG of N-Methylpseudoephedring;
At least 100 G but less than 126 G of Nitroethane;

At least 1.6 KG but lessthan 2 KG of Norpseudoephedrine;
At least 160 G but less than 200 G of Phenylacetic Acid;

At least 1.6 KG but less than 2 KG of Phenylpropanolamine;
At least 80 G but less than 100 G of Piperidine;

At least 2.56 KG but less than 3.2 KG of Piperondl;

At least 12.8 G but lessthan 16 G of Propionic Anhydride;
At least 160 G but less than 200 G of Pseudoephedring;

At least 2.56 KG but lessthan 3.2 KG of Safrole;

At least 3.2 KG but lessthan 4 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;
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List Il Chemicals

At least 110 G but less than 440 G of Acetic Anhydride;
Atleast 11.75 KG but less than 47 KG of Acetone;

At least 200 G but less than 800 G of Benzyl Chloride;

At least 10.75 KG but lessthan 43 KG of Ethyl Ether;

Atleast 12 KG but lessthan 48 KG of Methyl Ethyl Ketone;
At least 100 G but less than 400 G of Potassium Permanganate;
At least 13 KG but less than 52 KG of Toluene.

List | Chemicds

At least 107 G but less than 142 G of Benzaldehyde;

At least 120 G but less than 160 G of Benzyl Cyanide;

At least 120 G but less than 160 G of Ephedrine;

Atleast 1.2 G but lessthan 1.6 G of Ergonovine;

At least 2.4 G but less than 3.2 G of Ergotamine;

At least 120 G but less than 160 G of Ethylamine;

At least 264 G but less than 352 G of Hydriodic Acid,

At least 1.92 KG but lessthan 2.56 KG of |soafrole;

At least 24 G but less than 32 G of Methylamine;

At least 3 KG but less than 4 KG of N-Methylephedring;

At least 3 KG but less than 4 KG of N-Methylpseudoephedring;
At least 75 G but less than 100 G of Nitroethane;

Atleast 1.2 KG hut lessthan 1.6 KG of Norpseudoephedring;
At least 120 G but less than 160 G of Phenylacetic Acid;
Atleast 1.2 KG hut less than 1.6 KG of Phenylpropanolamine;
At least 60 G but lessthan 80 G of Piperiding;

At least 1.92 KG but less than 2.56 KG of Piperonal;

At least 9.6 G but lessthan 12.8 G of Propionic Anhydride;
At least 120 G but less than 160 G of Pseudoephedring;

At least 1.92 KG but less than 2.56 KG of Safrole;

Level 16

At least 2.4 KG but less than 3.2 KG of 3, 4-Methylenedioxyphenyl-2-propanone;
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List 11 Chemicals

At least 88 G but less than 110 G of Acetic Anhydride;

At least 9.4 KG but less than 11.75 KG of Acetone;

At least 160 G but less than 200 G of Benzyl Chloride;

At least 8.6 KG but less than 10.75 KG of Ethyl Ether;

At least 9.6 KG but less than 12 KG of Methyl Ethyl Ketone;
At least 80 G but lessthan 100 G of Potassium Permanganate;
Atleast 10.4 KG but lessthan 13 KG of Toluene.

10



(9  Listl Chemicals o Level 14

At least 2.7 KG but less than 3.6 KG of Anthranilic Acid;

At least 80.25 G but less than 107 G of Benzaldehyde;

At least 90 G but less than 120 G of Benzyl Cyanide;

At least 90 G but less than 120 G of Ephedrine;

At least 900 MG but lessthan 1.2 G of Ergonovine;

At least 1.8 G but less than 2.4 G of Ergotamine;

At least 90 G but less than 120 G of Ethylamine;

At least 198 G but less than 264 G of Hydriodic Acid,

At least 1.44 G but less than 1.92 KG of |soafrole;

At least 18 G but less than 24 G of Methylamine;

At least 3.6 KG but less than 4.8 KG of N-Acetylanthranilic Acid;
At least 2.25 KG but less than 3 KG of N-Methylephedring;

At least 2.25 KG but less than 3 KG of N-M ethylpseudoephedrine;
At least 56.25 G but lessthan 75 G of Nitroethane;

At least 900 G but less than 1.2 KG of Norpseudoephedrine;

At least 90 G but less than 120 G of Phenylacetic Acid;

At least 900 G but less than 1.2 KG of Phenylpropanolamine;

At least 45 G but less than 60 G of Piperiding;

At least 1.44 KG but less than 1.92 KG of Piperonal;

At least 7.2 G but less than 9.6 G of Propionic Anhydride;

At least 90 G but less than 120 G of Pseudoephedring;

At least 1.44 G but less than 1.92 KG of Safrole;

At least 1.8 KG but lessthan 2.4 KG of 3, 4-Methylenedioxyphenyl-2-propanone;

List Il Chemicals

At least 66 G but lessthan 88 G of Acetic Anhydride;
At least 7.05 KG but less than 9.4 KG of Acetone;

At least 120 G but less than 160 G of Benzyl Chloride;
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At least 6.45 KG but lessthan 8.6 KG of Ethyl Ether;

At least 7.2 KG but less than 9.6 KG of Methyl Ethyl Ketone;
At least 60 G but less than 80 G of Potassium Permanganate;
At least 7.8 KG but less than 10.4 KG of Toluene.

(10)  List| Chemicals - Level 12

Lessthan 2.7 KG of Anthranilic Acid;
Less than 80.25 G of Benzaldehyde

Less than 90 G of Benzyl Cyanide;
Lessthan 90 G of Ephedring;

Less than 900 MG of Ergonovine;
Lessthan 1.8 G of Ergotamine;

Lessthan 90 G of Ethylamine;

Lessthan 198 G of Hydriodic Acid;
Lessthan 1.44 G of |soafrole;

Lessthan 18 G of Methylamineg;
Lessthan 3.6 KG of N-Acetylanthranilic Acid,;
Lessthan 2.25 KG of N-Methylephedrine;
Lessthan 2.25 KG of N-M ethylpseudoephedring;
Less than 56.25 G of Nitroethane;

Less than 900 G of Norpseudoephedrine;
Lessthan 90 G of Phenylacetic Acid,;
Less than 900 G of Phenylpropanolamine;
Lessthan 45 G of Piperiding;

Lessthan 1.44 KG of Piperonal;
Lessthan 7.2 G of Propionic Anhydride;
Lessthan 90 G of Pseudoephedring;
Lessthan 1.44 G of Safrole;
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Lessthan 1.8 KG of 3, 4-M ethylenedioxyphenyl-2-propanone;

List 11 Chemicals

Lessthan 66 G of Acetic Anhydride;
Lessthan 7.05 KG of Acetone;

Lessthan 120 G of Benzyl Chloride;
Lessthan 6.45 KG of Ethyl Ether;
Lessthan 7.2 KG of Methyl Ethyl Ketone;
Lessthan 60 G of Potassium Permanganate;

Lessthan 7.8 KG of Toluene.
Commentary
* % *
4, When two or more list | chemicals are used together in the same manufacturing process,

calculate the offense level for each separately and use the quantity that results in the
greatest base offense level. In any other case, the quantities should be added together
(using the List | Chemical Equivalency Table) for the purpose of calculating the base
offense level.

Examples:

)] The defendant was in possession of five kilograms of ephedrine and three
kitegrams300 grams of hydriodic acid. Ephedrine and hydriodic acid typically are
used together in the same manufacturing process to manufacture methamphetamine.
Therefore, the base offense level for each listed chemical is calculated separately
and thelist | chemical with the higher base offense level isused. Five kilograms of
ephedrine result in a base offense level of 2426; 300 grams of hydriodic acid result
in a base offense level of 4416. In this case, the base offense level would be 2426.

* k% %

2. Synopsis of Proposed Amendment: This amendment implements section 203 of the
lllega Immigration Reform and Immigrant Responsibility Act of 1996. Section 203 directs
the Commission to amend the guidelines for offenses related to smuggling, transporting, or
harboring illegal aliens. The legidation directs the Commission to:

“(A) increase the base offense level for such offenses at least 3 offense levels above tle
applicable level in effect on the date of the enactment of this Act;

(B) review the sentencing enhancement for the number of aiens involved (U.S.S.G
2L 1.1(b)(2)), and increase the sentencing enhancement by at least 50 percent above tle
applicable enhancement in effect on the date of the enactment of this Act;

(C) impose an appropriate sentencing enhancement upon an offender with 1 prior feloy
conviction arising out of a separate and prior prosecution for an offense that involved tle
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same or similar underlying conduct as the current offense, to be applied in addition to ayy
sentencing enhancement that would otherwise apply pursuant to the calculation of tle
defendant’s criminal history category; . . . [and an additional enhancement for 2 or moe
priors|;

(E) impose an appropriate sentencing enhancement on a defendant who, in the course @
committing an offense described in this subsection (i) murders or otherwise causes death
bodily injury, or serious bodily injury to adeferdant; (ii) uses or brandishes a firearm or other
dangerous weapon; or (iii) engages in conduct that consciously or recklessly places another
in serious danger of death or serious bodily injury;

(F) condgder whether a downward adjustment is appropriate if the ofense is a first offense and
involves the smuggling only of the alien’s spouse or child . . .”

The amendment provides for a higher base offense level as required by the legidation. h
addition, the amendment provides for new specific offense characteristics outlined in tke
legidation and adjusts the current specific offense characteristts as directed by the legidation.
Finaly, the amendment provides for clarifying commentary.

82L1.1. Smugaling, Transporting, or Harboring an Unlawful Alien

@ Base Offense Levd:

D 20[23-25], if the defendant was convicted under 8 U.S.C. § 1327 of
aviolation involving an alien who previously was deported after a
conviction for an aggravated felony; or

2 9[12-14], otherwise.

(b) Specific Offense Characteristics

@D If the offense involves the smuggling, transporting, or harboring
only of the defendant’ s spouse or child, decrease by [2-3] levels.

2 If the offense involved the smuggling, transporting, or harboring of
s¢ three or more unlawful aiens, increase as follows:

Number of Unlawful Aliens
Smugaled, Transported, or

Harbored Increasein Level
(A) 35 add 1
(AB) 6-2411 add 23
(© 12-24 add 5
(BD)  25-99 add 47
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3)

(4)

+e¢e|—8—rﬁerease~te+evel—£’r[0pt|on 1 If the defendant commltted the
instant offense subsequent to sustaining (A) one conviction for an
immigration and naturalization offense, increase by 2 levels, or (B)
two convictions for immigration and naturalization offenses each
arising out of separate prosecutions, increase by 4 levels)

[Option 2: If the defendant at the time of sentencing had been
previoudy convicted of (A) one immigration and naturalization
offense arising out of a separate and prior prosecution, increase by
2 levels; or (B) two immigration and naturalization offenses each
arising out of separate prosecutions, increase by 4 levels)

If the offense involved a dangerous weapon [or recklessly creating
a substantial risk of death or serious bodily injury], apply the
greatest:

(A) If [the defendant discharged a firearm] [a firearm was

discharged], increase by 6 levels, but if the resulting offense level is
less than level [22-24], increase to level [22-24];
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[Option 2: (5)

(6)

[(7)

(B) if [the defendant brandished or otherwise used a dangerous
weapon (including a firearm),] [a dangerous weapon (including a
firearm) was brandished or otherwise used,] increase by 4 levels, but
if the resulting offense level is less than level [20-22], increase to
level [20-22];

(C) if a dangerous weapon (including a firearm) was possessed,
increase by 2 levels, but if the resulting offense level is less than
level [18-20], increase to level [18-20];

[Option 1: (D) if the offense involved recklessy creating a
substantial risk of death or serious bodily injury to another person,
increase by 2 levels, but if the resulting offense level is less than
level [18-20], increase to level [18-20]].

If the offense involved recklessly creating a substantial risk of death
or serious bodily injury to another person, increase by 2 levels, but
if the resulting offense level is less than level [18-20], increase to
level [18-20]].

If any person died or sustained bodily injury as a result of the
offense, increase the offense level accordingly:

Q) Bodily Injury add 2
levels
2 Serious Bodily Injury add 4
levels
3 Permanent or Life-Threatening Bodily
Injury add 6
levels
4 Desath add 8
levels

If the defendant is an unlawful aien who has been deported
(voluntarily or involuntarily) on one or more occasions prior to the
instant offense, increase by [2-4] levels]

(© Cross Reference

If any person was killed under circumstances that would constitute murder
under 18 U.S.C. § 1111 had such killing taken place within the special
maritime and territorial jurisdiction of the United States, apply the
appropriate murder guideline from Chapter Two, Part A, Subpart 1.

Commentary

Satutory Provisions: 8 U.SC. 88 1324(a), 1327. For additional statutory provision(s), see

Appendix A (Statutory Index).
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Application Notes:

1.

[7.

"For profit" meansfor financial gain or commercial advantage, but this definition does not
include a defendant who commits the offense solely in return for his own entry or
transportation. The "number of unlawful aliens smuggled, transported, or harbored" does
not include the defendant.

For the purposes of 83B1.1 (Aggravating Role), the aliens smuggled, transported, or
harbored are not considered participants unless they actively assisted in the smuggling,
transporting, or harboring of others.

For the purposes of §3B1.2 (Mitigating Role), a defendant who commits the offense solely
in return for his own entry or transportation is not entitled to a reduction for a minor or
minimal role. Thisis because the reduction at §2L.1.1(b)(1) applies to such a defendant.

Wher e the defendant smuggled, transported, or harbored an alien knowing that the alien
intended to enter the United States to engage in subversive activity, drug trafficking, or
other serious criminal behavior, an upward departure may be warranted.

—OF-S mor e than 400 aliens, an upward
departure may be warranted.
"Aggravated felony” is defined in the Commentary to 82L1.2 (Unlawfully Entering or
Remaining in the United States).

Under subsections (b)(4)(A) and (b)(4)(B), the defendant is accountable if (A) the defendant
discharges, brandishes, or otherwise uses a firearm, or (B) another person discharges,
brandishes, or otherwise uses a firearm and the defendant is aware of the presence of the
firearm. Under subsection (b)(4)(C), the defendant is accountable if the defendant or
another person possesses a dangerous weapon during the offense.]

Prior felony conviction(s) resulting in an adjustment under subsection (b)(3) are also
counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

Reckless conduct triggering the adjustment from subsection [Option 1: (b)(4)(D)] [Option
2: (b)(5)] can vary widely. Such conduct may include, but is not limited to, transporting
personsin the trunk or engine compartment of a motor vehicle, carrying substantially more
passengers than the rated capacity of a motor vehicle or vessel, or harboring personsin a
crowded, dangerous, or inhumane condition. If the reckless conduct triggering the
adjustment in subsection [Option 1: (b)(4)(D)] [Option 2: (b)(5)] includes only conduct
related to fleeing from a law enforcement officer, do not apply an adjustment from 83C1.2
(Reckless Endangerment During Flight). [Do not apply the adjustment in subsection
(b)(4)(D) if the reckless conduct that created a substantial risk of death or serious bodily
injury includes only conduct related to weapon possession or use.]
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10. An“immigration and naturalization offense” means any offense covered by Chapter Two,
Part L.

11. For purposes of this section, the term “child” is defined at section 101(b)(1) of the
Immigration and Nationality Act (8 U.SC. 8§ 1101(b)(1)) and “ spouse” is defined at section
101(a)(35) of the Immigration and Nationality Act (8 U.S.C. § 1101(a)(35)).

Background: This section includes the most serious |mm|grat|on offens&s covered under the
Imm gratl on Reformand Control Act of 1986. A5 e '

- In Iarge ScaJe smuggllng or harborlng
cases, an addltl onal adj ustment from §3Bl 1 (Aggravatl ng Role) typically will apply to the most
culpable defendants.

3. Synopsis of Proposed Amendment: This amendment implements section 211 of the

Illega Immigration Reform and Immigrant Responsibility Act of 1996. Section 211 directs
the Commission to amend the guidelines for offenses related to the fraudulent use @

government issued documents. The Commission is directed to:

“(A) increase the base offense level for such offenses at least 2 offense levels above the level
in effect on the date of the enactment of this Act;

(B) review the sentencing enhancement for the number of documents or passports involved
(U.SS.G. 2L2.1(b)(2)), and increase the upward enhancement by at least 50 percent above
the applicable enhancement in effect on the date of the enactment of this Act;

(C) impose an appropriate sentencing enhancement upon an offender with 1 prior feloy
conviction arising out of a separate and prior prosecution for an offense that involved tle
same or similar underlying conduct as the current offense, to be applied in addition to ayy
sentencing enhancement that would otherwise apply pursuant to the calculation of tle
defendant’s criminal history category; . . . [and an additional enhancement for 2 or moe
priors];”

The amendment provides for a higher base offense level as required by the legidation. h
addition, the amendment provides for a new specific offense chaecteristic for defendants who
have one or more prior convictions for the same or similar conduct -- as outlined in tle
legislation -- and adjusts the current specific offense characteristics as directed by tle
legidation and consistent with other guidelines. Finaly, the amendment provides f@
clarifying commentary.
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§2L.2.1.

Trafficking in a Document Relating to Naturalization, Citizenship, or L egal

Reddent Status, or a United States Passport; False Statement in Respect to the

Citizenship or Immigration Status of Another; Fraudulent Marriage to Assist

Alien to Evade Immigration L aw

@ Base Offense Level: 9[11-13]

(b Specific Offense Characteristics

(D

(2)

3

(4)

[Option 1: If the defendant committed the offense other than for
profit and had not been convicted of an immigration and
naturalization offense prior to the commission of the instant offense,
decrease by 3 levels]

[Option 2: If the offense involves documents only related to the
defendant’ s spouse or child, decrease by [2-3] levels.

If the offense involved six three or more documents or passports,
increase as follows:

Number of
Documents/Passports  Increase in Level

(A) 35 add 1
(AB) 6-2411 add 23
© 12-24 add 5
(BD)  25-99 add 47
(€E) 100 or more add 69.

If the defendant knew, believed, or had reason to believe that a
passport or visa was to be used to facilitate the commission of a
felony offense, other than an offense involving violation of the
immigration laws, increase by 4 levels.

[Option 1: If the defendant committed the instant offense
subsequent to sustaining (A) one conviction for an immigration and
naturalization offense, increase by 2 levels, or (B) two convictions
for immigration and naturalization offenses each arising out of
separate prosecutions, increase by 4 levels.

[Option 2: If the defendant at the time of sentencing had been
previoudy convicted of (A) one immigration and naturalization
offense arising out of a separate and prior prosecution, increase by
2 levels; or (B) two immigration and naturalization offenses each
arising out of separate prosecutions, increase by 4 levels)
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Commentary

Satutory Provisons: 8 U.SC. 88 1160(b)(7)(A), 1185(a)(3), (4), 1325(b), (c); 18 U.S.C. 8§ 1015,
1028, 1425-1427, 1542, 1544, 1546. For additional statutory provision(s), see Appendix A
(Satutory Index).

Application Notes:

1.

2.

§2L.2.2.

"For profit" means for financial gain or commercial advantage.

Whereit is established that multiple documents are part of a set intended for use by a single
person, treat the documents as one set.

Subsection (b)(3) provides an enhancement if the defendant knew, believed, or had reason
to believe that a passport or visa was to be used to facilitate the commission of a felony
offense, other than an offense involving violation of the immigration laws. If the knew,
believed, or had reason to believe that felony offense to be committed was of an especially
serious type, an upward departure may be warranted.

Prior felony conviction(s) resulting in an adjustment under subsection (b)(4) are also
counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

An“immigration and naturalization offense” means any offense covered by Chapter Two,
Part L.

For purposes of this section, the term “child” is defined at section 101(b)(1) of the
Immigration and Nationality Act (8 U.SC. 8§ 1101(b)(1)) and “ spouse” is defined at section
101(a)(35) of the Immigration and Nationality Act (8 U.S.C. § 1101(a)(35)).

Fraudulently Acquiring Documents Relating to Naturalization, Citizenship, or
L egal Resident Status for Own Use; False Personation or Fraudulent M arriage
by Alien to Evade Immigration Law: Fraudulently Acquiring or Improperly
Using a United States Passport

@ Base Offense Level: 6[8-10]
(b Specific Offense Characteristics

(@)} If the defendant is an unlawful alien who has been deported
(voluntarily or involuntarily) on one or more occasions prior to the
instant offense, increase by 2 levels.

2 [Option 1: If the defendant committed the instant offense
subsequent to sustaining (A) one conviction for an immigration and
naturalization offense, increase by 2 levels, or (B) two convictions
for immigration and naturalization offenses each arising out of
separate prosecutions, increase by 4 levels.
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[Option 2: If the defendant at the time of sentencing had been
previoudy convicted of (A) one immigration and naturalization
offense arising out of a separate and prior prosecution, increase by
2 levels, or (B) two immigration and naturalization offenses each
arising out of separate prosecutions, increase by 4 levels)

(© Cross Reference

(1) If the defendant used a passport or visa in the commission or
attempted commission of a felony offense, other than an offense
involving violation of the immigration laws, apply --

(A) §2X1.1 (Attempt, Solicitation, or Conspiracy) in respect to
that felony offense, if the resulting offense level is greater
than that determined above; or

(B) if death resulted, the most anal ogous offense guideline from

Chapter Two, Part A, Subpart 1 (Homicide), if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (5), 1325(b), (c); 18 U.SC. 88 911,
1015, 1028, 1423-1426, 1542-1544, 1546.

Application Notes:

1. For the purposes of Chapter Three, Part D (Multiple Counts), a conviction for unlawfully
entering or remaining in the United Sates (82L1.2) arising from the same course of conduct
is treated as a closely related count, and is therefore grouped with an offense covered by
this guideline.

2. Prior felony conviction(s) resulting in an adjustment under subsection (b)(2) are also
counted for purposes of determining criminal history points pursuant to Chapter Four, Part
A (Criminal History).

3. An“immigration and naturalization offense” means any offense covered by Chapter Two,
Part L.

4(A). Synopsisof Proposad Amendment: This amendment implements section 218 of the
Illega Immigration Reform and Immigrant Responsibility Act of 1996. Section 218 directs
the Commission to review the guideline for peonage, involuntary servitude andslave trade

offenses and amend the guideline, as necessary, to:
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“(A) reduce or eliminate any unwarranted disparity . . . between the sentences for peonage,
involuntary servitude, and dave trade offenses, andthe sentences for kidnapping offenses and

alien smuggling;

(B) ensure that the applicable guidelines for defendants convicted of peonage, involuntay
servitude, and slave trade offenses are sufficiently stringent to deter such offenses anl
adequately reflect the heinous nature of such offenses; and

(C) ensure that the guidelines reflect the general appropriateness of enhanced sentences for
defendants whose peonage, involuntary servitude, or slave trade offensesinvolve, (i) alarge
number of victims; (ii) theuse or threatened use of a dangerous weapon; or (iii) a prolonged
period of peonage or involuntary servitude.”

82H4.1. Peonage, | nvoluntary Servitude, and Slave Trade
@ Base Offense Leve (Appty-the-greater):
Q) 45[18-24]+of

(b)

Specific Offense Characteristics

D

2)
3

(4)

(A) If any victim sustained permanent or life-threatening bodily
injury, increase by [4-6] levels; (B) if any victim sustained serious
bodily injury, increase by [2-4] levels.

If a dangerous weapon was used, increase by [2-4] levels.

If any victim was held in a condition of servitude or peonage for (A)
more than one year, increase by [3-5] levels; (B) between 180 days
and one year, increase by [2-4] levels; (C) more than thirty days but
less than 180 days, increase by [1-3] level.

If any other offense was committed during the commission of or in
connection with the servitude, peonage, or dave trade offense,
increase to the greater of:

(A) 2 plus the offense level as determined above, or

(B) 2 plus the offense level from the offense guideline

applicable to that other offense, but in no event greater than
leve 43.
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Commentary

Satutory Provisions: 18 U.SC. 8§ 241, 1581-1588.

Application Notes:

§2H—1—1 Under subsectron (b)(4) ) any other offense commrtted during the commission
of or in connection with the servitude, peonage, or slave trade offense” means any conduct
that constitutes an offense under federal, state, or local law (other than an offense that is
itself covered under Chapter Two, Part H, Subpart 4). See the Commentary in 82H1.1 for
an explanation of how to treat a count of conviction which sets forth more than one “ other”
offense.

2. Definitions of "serious bodily injury” and " permanent or life-threatening bodily injury” are
found in the Commentary to 81B1.1 (Application Instructions).

3. " A dangerous weapon was used” means that a firearm was discharged, or a "firearm" or
"dangerous weapon" was "otherwise used" (as defined in the Commentary to 81B1.1
(Application Instructions)).

4, If the offense involved the holding of more than 10 victims in a condition of involuntary
servitude or peonage, an upward departure may be warranted.

Background: This section covers statutes that prohibit peonage, involuntary servitude, and slave
trade. For purposes of deterrence and jUSt punrshment the minimum base offense Ievel is 15[ 18-

(B). Issuefor Comment: Section 218 of the lllegal Immigration Reform and Immigrart
Responsibility Act of 1996 directs the Commission to ensure that theguidelines reflect the
general appropriateness of enhanced sentences for defendants whose peonage, involuntay
servitude, or davetrade offenses involve alarge number of victims. The Commission seeks
comment on whether the current enhancements providedunder the guidelines' multiple count
provisions are sufficient to ensure appropriately enhanced sentences when peonage
involuntary servitude, or slave trade offenses involve a large numberof victims or whether
anew specific offense characteristic for alarge number of victimsis needed.

II. Non-Emergency Amendments

5. Synopsisof Proposed Amendment: This amendment proposes to make permanent the
emergency amendment promulgated by the Commission to implement section 730 of tle
Antiterrorism and Effective Death Penalty Act of 1996. That section gave the Commission
emergency authority, under section 21(a) of the Sentencing Act of 1987, to amend tle
sentencing guidelines so that the Chapter Three adjustment in 83A 1.4relating to international
terrorism, applies more broadly to fedea crimes of terrorism, as defined in section 2332b(g)
of Title 18, United States Code. By vote of the Commission, the emergency amendmet
became effective November 1, 1996. However, under the terms of section 21(a) of tle
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Sentencing Act of 1987, the emergency amendment will no longer be in effect afte
submission of the next report to Congress under 28 U.S.C.8 994(p) unless in the next report,
the Commission submits (and Congress does not disapprove) an amendment to make i
permanent.

83A1.4. nternationat Terrorism

@ If the offense is a felony that involved, or was intended to promote,
taternationata federal crime of terrorism, increase by 12 levels; but if the
resulting offense level islessthan level 32, increase to level 32.

(b) In each such case, the defendant's criminal history category from Chapter
Four (Criminal History and Criminal Livelihood) shall be Category V1.

Commentary
Application Notes:
1. Subsection (a) increases the offense level if the offense involved, or was intended to

promote, irternationat a federal crime of terrorism. "taternatioratFederal crime of
terrorism” isdefined at 18 U.S.C. § 23312332b(0).

2. Under subsection (b), if the defendant's criminal history category as determined under
Chapter Four (Criminal History and Criminal Livelihood) is less than Category VI, it shall
be increased to Category VI.

6. Synopsis of Proposed Amendment: This is a two-part amendment to 81B11

(Application Instructions).  First, the amendment corrects a technical error in 81B1.1(b)

Second, the amendment expands the definition of "offense” to specify what is meant by the
term "ingtant offense™ Thisterm is used to distinguish the current or "instant” offense from
prior crimind offenses. Currently, thisterm is not definedand has repeatedly raised questions
about its gpplication. This amendment defines this term to mean tte offense of conviction and

relevant conduct, unless a different meaning is expressly stated or is otherwise clear from the
context.

Two conforming amendments are necessary. The first conforming amendment add
commentary defining the term "instant offense” in relaton to 83C1.1. Section 3C1.1 requires
more extensive commentary regarding this term because of the variety of situations covered
by this guideline. The second conforming amendment makes explicit that, with respect ©
884B1.1 and 4B1.2, the "instant offense” is the offense of conviction. Currently, 84B11
expressly states thisin (2) but not in (1).

81B1.1. Application I nstructions

* * %

(b) Determine the base offense level and apply any appropriate specific offense
characteristics, cross references, and special instructions contained in the
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particular guideline in Chapter Two in the order listed.

* * *
Commentary
Application Notes:
1 The following are definitions of terms that are used frequently in the guidelines and are of

general applicability (except to the extent expressly modified in respect to a particular
guideline or policy statement):

* * %

() "Offense" means the offense of conviction and all relevant conduct under §1B1.3
(Relevant Conduct) unless a different meaning is specified or is otherwise clear from the
context. The term "instant" is used in connection with "offense"” when, in the
context, it is necessary to distinguish the current or "instant” offense from prior
criminal offenses.

* * *
Conforming Amendments:
83C1.1. Obstructing or Impeding the Administration of Justice

* * *

Commentary

Application Notes:

* * *
8. "During the investigation or prosecution of the instant offense” means during, and in

relation to, the investigation or prosecution of the federal offense of which the defendant is
convicted and any offense or related civil violation, committed by the defendant or another
person, that was part of the same investigation or prosecution, whether or not such offense
resulted in conviction or such violation resulted in the imposition of civil penalties. It isnot
necessary that the obstructive conduct pertain to the particular count of which the defendant
was convicted.

"During the sentencing of the instant offense” means during, and in relation to, the
sentencing phase of the process, including the preparation of the presentence report.

* * %

84B1.1. Caregr Offender

A defendant is a career offender if (1) the defendant was at least eighteen years old
at the time efthe-thstant-offensethe defendant committed the instant offense of
conviction, (2) the instant offense of conviction is afelony that is either a crime of
violence or a controlled substance offense, and (3) the defendant has at |east two prior
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felony convictions of either a crime of violence or a controlled substance offense. If
the offense leve for acareer criminal from the table below is greater than the offense
level otherwise applicable, the offense level from the table below shall apply. A
career offender's criminal history category in every case shall be Category VI.

* * %

84B1.2. Definitionsof Terms Used in Section 4B1.1

* * %

3 Theterm "two prior felony convictions' means (A) the defendant committed
theingant offense of conviction subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance offense
(i.e., two felony convictions of a crime of violence, two felony convictions of
a controlled substance offense, or one felony conviction of a crime of
violence and one felony conviction of a controlled substance offense), and
(B) the sentences for at least two of the aforementioned felony convictions
are counted separately under the provisions of 84A1.1(a), (b), or (c). The
date that a defendant sustained a conviction shall be the date that the guilt of
the defendant has been established, whether by guilty plea, trial, or plea of
nolo contendere.

7. Synopsis of Proposed Amendment: This amendment amends 81B1.2 (Applicable
Guidelines) and the Statutory Index to clarify that, except as otherwise provided in tle
I ntroduction to the Statutory Index, the Statutory Index will specify the Chapter Two offense
guideline most applicable to an offense of conviction.
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§1B1.2. Applicable Guiddines

* o %
Commentary

Application Notes:

1. This section provides the basic rules for determining the guidelines applicable to the offense

conduct under Chapter Two (Offense Conduct). Asa general rule, the court isto use the
gur delrne section from Chapter Two most applrcable to the offense of conV|ct|on Fhe

othervwse provided in the Introduction to the Satutory Index the Statutory Index specifies
the offense guideline section(s) in Chapter Two most applicable to the offense of conviction.
When a particular statute proscribes only a single type of criminal conduct, the offense of
conviction and the conduct proscribed by the statute will coincide, and there will be only
one guideline referenced in the Statutory Index. When a particular statute proscribes a
variety of conduct that might constitute the subject of different offense guidelines, more than
one offense guideline section may be referenced in the Statutory Index for that particular
statute and the court will determine which of the referenced guideline sections applies based
upon the nature of the offense conduct charged in the count of which the defendant was
convicted.

APPENDIX A - STATUTORY INDEX
INTRODUCTION

This index specifies the guideline section or sections ordinarily applicable to the statute of
conviction. Therefore, as a general rule, when determining the guideline section from Chapter Two
most applicable to the offense of conviction for purposes of 81B1.2, use the guideline referenced for
that statute in thisindex. If more than one guideline section is referenced for the particular statute, use
the guiddline most appropriate for the nature of the offense conduct charged in the count of wh|ch the
defendant was convicted. - -

eemﬁeted (—See§181—2a If the offensernvolved aconsp| racy, attempt, or solrdtatlon refer to §2X1 1
as well as the guideline referenced for the substantive offense.

However, there are exceptions to the general rule set forth above. |If the statute of conviction
(1) isnot listed in thisindex; or (2) islisted in this index but the guideline section referenced for that
statute is no longer appropriate to cover the offense conduct charged because of changesin law not
yet reflected in thisindex, use the most analogous guideline. (See 82X5.1.)

The guidelines do not apply to any count of conviction that is a Class B or C misdemeanor
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or an infraction. (See §1B1.9.)

8. Synopsis of Proposed Amendment: This amendment incorporates into 81B13

(Relevant Conduct) the holding in United States v. Hill, 79 F.3d 1477 (6th Cir. 1996), that
when two controlled substance transactionsare conducted more than one year apart, the fact
that the same controlled substance was involved in both transactions is insufficient, without
more, to demonstrate that the transactions were part of the "same course of conduct” @

"common scheme or plan”.

81B1.3. Relevant Conduct (Factorsthat Deter mine the Guideline Range)

* * %

Commentary

Application Notes:

(B) Same course of conduct. Offenses that do not qualify as part of a common scheme or
plan may nonetheless qualify as part of the same course of conduct if they are sufficiently
connected or related to each other asto warrant the conclusion that they are part of a single
episode, spree, or ongoing series of offenses. Factors that are appropriate to the
determination of whether offenses are sufficiently connected or related to each other to be
considered as part of the same course of conduct include the degree of similarity of the
offenses, the regularity (repetitions) of the offenses, and the time interval between the
offenses. When one of the above factorsis absent, a stronger presence of at least one of the
other factors is required. Forexampte—wherelf the conduct alleged to be relevant is
relatively remote to the offense of conviction, a stronger showing of similarity or regularity
is necessary to compensate for the absence of temporal proximity. For example, if two
controlled substance transactions are conducted more than one year apart, the fact that the
transactions involved the same controlled substance, without more information, is
insufficient to show that they are part of the same course of conduct or common scheme or
plan. The nature of the offenses may also be a relevant consideration (e.g., a defendant's
failure to file tax returnsin three consecutive years appropriately would be considered as
part of the same course of conduct because such returns are only required at yearly
intervals).

9. Synopsisof Proposed Amendment: This amendment addresses the issue of whethe
acquitted conduct may be considered for sentencing purposes. Option 1 of this amendment
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excludes the use of acquittedconduct as a basis for determining the guideline range. Option
1 has two suboptions, either or both of which could be added. Option 1(A) adds language,
in the guiddine and application note, providing that acquitted conduct shall be considered if
established independently of evidence admitted at trial. Option 1(B) invites the use @
acquitted conduct as a basis for upward departure

Option 2 is derived from a “compromise” proposal suggested several years ago by tle
Commission's Practitioners Advisory Group. It excludes acquitted conduct fraon
consideration in determining the guideline range unless such conduct is established by tle
“clear and convincing” standard, rather than the less exacting “preponderance of tle
evidence’ standard generally applicable to the determination of relevant conduct.

Option 3 expressly provides what currently is arguably implicit in the relevant condut
guiddine: that acquitted conduct should be evaluated using the same standards as any other
form of unconvicted conduct and included in determining the guideline range if thog
standards are met. However, the amended commentary invites a discretionary downwad
departure to exclude such conduct if the use of that conduct to enhance the sentence raises
substantial concerns of fundamental fairness. It also states what should be the obviows
appropriate floor for such a downward departure.

Option 1A:

81B1.3. Relevant Conduct (Factor sthat Deter mine the Guideline Range)

* * %

(© Acquitted conduct, i.e., conduct necessarily rejected by the trier of fact in
finding the defendant not guilty of a charge, shall not be considered relevant
conduct under this section unless it is independently established by evidence

not admitted at trial.
Commentary
* * *
Application Notes:
* * *
10. Subsection (c) provides that conduct (i.€., acts and omissions) of which the defendant has

been acquitted after trial [ordinarily] shall not be considered in determining the guideline
range. Inapplying thisprovision, the court should be mindful that evidence not admissible
at trial properly may be considered at sentencing and that application of the guidelines
often may involve determinations somewhat different from those necessary for conviction
of an offense. For example, the factors necessary to establish the enhancement in
82D 1.1(b)(1) for possession of a weapon in a controlled substance offense are different
from the elements necessary to find a defendant guilty of using or carrying a firearmin
connection with that offense, in violation of 18 U.S.C. § 924(c); therefore, an acquittal of
that offense would not necessarily foreclose the application of the weapon enhancement.
Moreover, even if the defendant is acquitted of a charge under 18 U.S.C. § 924(c), the
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weapon enhancement in 82D1.1(b)(1) may apply if, for example, another person possessed
a weapon as part of jointly undertaken criminal activity with the defendant and the
possession of the weapon was reasonably foreseeable.

1011. * k%
Option 1B:
81B1.3. Relevant Conduct (Factor sthat Deter mine the Guideline Range)

* * %

(© Acquitted conduct, i.e., conduct necessarily rejected by the trier of fact in
finding the defendant not guilty of a charge, shall not be considered relevant
conduct under this section.

Commentary

* * %

Application Notes:

10.

16:11.

Subsection (c) provides that conduct (i.e., acts and omissions) of which the defendant has
been acquitted after trial shall not be considered in determining the guideline range. In
applying this provision, the court should be mindful that application of the guidelines often
may involve deter minations somewhat different from those necessary for conviction of an
offense. For example, the factors necessary to establish the enhancement in §2D1.1(b)(1)
for possession of a weapon in a controlled substance offense are different from the elements
necessary to find a defendant guilty of using or carrying a firearm in connection with that
offense, in violation of 18 U.SC. § 924(c); therefore, an acquittal of that offense would not
necessarily foreclose the application of the weapon enhancement. Moreover, even if the
defendant is acquitted of a charge under 18 U.S.C. § 924(c), the weapon enhancement in
§2D1.1(b)(1) may apply if, for example, another person possessed a weapon as part of
jointly undertaken criminal activity with the defendant and the possession of the weapon was
reasonably foreseeable. Although acquitted conduct may not be used in determining the
guideline range, such conduct may provide a basis for an upward departure.

* * %
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Option 2:

§1B1.3.

Relevant Conduct (Factor s that Deter mine the Guideline Range)

* k% %

(© Acquitted conduct, i.e., conduct necessarily rejected by the trier of fact in
finding the defendant not guilty of a charge, shall not be considered relevant
conduct under this section unless such conduct is established by clear and
convincing evidence.

Commentary

* * %

Application Notes:

10.

10:11.
Option

§1B1.3.

Subsection (c) provides that conduct (i.e., acts and omissions) of which the defendant has
been acquitted after trial shall not be considered in determining the guideline range unless,
considering the evidence admitted at trial and any additional evidence presented at
sentencing, such conduct is established by clear and convincing proof.

In determining whether conduct necessarily was rejected by an acquittal, the court should
be mindful that application of the guidelines often may involve determinations different from
those necessary for conviction of an offense. For example, the factors necessary to establish
the enhancement in 82D1.1(b)(1) for possession of a weapon in a controlled substance
offense are different from the elements necessary to find a defendant guilty of using or
carrying a firearm in connection with that offense, in violation of 18 U.SC. § 924(c);
therefore, an acquittal of that offense would not necessarily foreclose the application of the
weapon enhancement. Moreover, even if the defendant is acquitted of a charge under 18
U.S.C. § 924(c), the weapon enhancement in 82D1.1(b)(1) may apply if, for example,
another person possessed a weapon as part of jointly undertaken criminal activity with the
defendant and the possession of the weapon was reasonably foreseeable.

3:

Relevant Conduct (Factor s that Deter mine the Guideline Range)

* * %

Commentary

* * %

Application Notes:

10.

Acquitted conduct, i.e., conduct necessarily rejected by the trier of fact in finding the
defendant not guilty of a charge, shall be considered under this section if it otherwise
gualifies as relevant conduct within the meaning of this section. However, if the court

31



determines that, considering the totality of circumstances, the use of such conduct as a
sentencing enhancement raises substantial concerns of fundamental fairness, a downward
departure may be considered. Such a downward departure should not result, in the absence
of other appropriate factors, in a sentence lower than the minimum sentence in the guideline
range that would apply if such conduct were not considered.

16:11.

10. Synopsis of Proposed Amendment: This amendment ssimplifies the operation d
Chapter Two cross references in two ways. (1) by amending 81B1.5 (Interpretation
References to Other Offense Guidelines) to provide that only hapter Two offense levels (not
Chapter Two offense levels and Chapter Three adjustments) must be considered n
determining whether a cross referencewill result in a greater offense level than that provided
in the Chapter Two guideline that contains the cross reference provision; and, (2) ly
amending 82X 1.1 (Attempt, Solicitation, or Conspiracy) to replace the 3-level reduction for
certain offensesinvolving attempts, solicitation and, conspiracy with a downward departure
provison. Thisamendment also corrects atechnical error in Application Note 1 of 81B1.5.

A) Amendment of 81B1.5—Approximately 32 guideline subsections involving numerots
cross references contain arequrement that the cross reference applies only if it resultsin the
greater offense level. Currently, to determine the "greater offense level," a comparison §
required taking into account both the Chagger Two offense levels and any applicable Chapter
Three adjustments. The inclusion of the Chapter Three adjustments in the comparism
significantly increases the complexity of this task.

Thisamendment simplifies the guidelines by restricting the comparison to the Chapter Two
offense levels, unless a different procedure is expressly specified. The amendment, together
with existing guideline language, provides a different procedure with respect to 882C1.1

2C1.7, 2E1.1, and 2E1.2 because they are the only four offense guidelines in which tke

inclusion of Chapter Three adjustments in the comparison is likely to make a difference
Although it is possible that there may be a difference under some other guideline sectim

under some unusual circumstance, such differences will occur extremely rarely, if at all.

Sections 2E1.1 and 2E1.2 currently expressly provide for a comparison (of the offense level
applicable to the underlying activity and the alternative base offense level) including Chapter
Three adjustments. There may be cases, for example, in which abuseof a position of trust
is accounted for in the offense level applicable to the underlying racketeering activity. f
Chapter Three adjusments (including 83B1.3 (Abuse of Position of Trust or Use of Special
Skill)) are not included in the comparison, then abuse of a position of trust would be taken
into account only in the offense level applicable to the underlying activity and not with respect
to the aternative base offense level.

Likewise, 882C1.1 and 2C1.7 aurrently do not expressly provide for a comparison including
Chapter Three adjustments, although under current 81B1.5 such a comparison is called for.
Cases under 882C1.1 and 2C1.7 would have a different result using a Chapter Tvo
comparison versus a Chapter Two and Three comparison only where the Chapter Two
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offense level from 82C1.1 or 82C1.7 was the same as that for the underlying offense, and a
2-leve adjustment from 83B1.3 would apply to the underlying offense (an adjustment from
83B1.3 does not apply to an offense level from §82C1.1 or 82C1.7). In such case, a 2-level
difference would result: the conduct qualifying for an adjustment under 83B1.3 woud
already be taken into account under 882C11 and 2C1.7 but would not be taken into account
in the comparison of the offense level from tre underlying offense because the Chapter Three
adjustment would not be included. However, such caes should occur relatively infrequently.
In FY 1995, there were 220 cases sentenced under C1.1 altogether and 26 cases sentenced
under 82C1.7.

To address the cases described above, this amendment requires, as an express exception to
the general rule provided for in the amendment, that the comparisons made in 882C1.1
2C1.7, 2E1.1, and 2E1.2 include Chapter Three adjustments. Application notes are added
to 882C1.1 and 2C1.7 expressly requiring a Chapter Three comparison (and the application
notes in 882E1.1 and 2E1.2 that require the same are retained), without any substantiwe
change.

B) Amendment of 82X 1.1—This amendment aso proposesdel etion of the 3-level reduction

under 82X1.1(b)(1), (2), or (3), for attempts, conspiracies, or solicitations not covered by a
specific offense guideline, in which the defendant has not completed all the acts necessary for
the substantive offense and was not “about to canplete all such acts but for the apprehension
or interruption by some similar event beyond the defendant’ s control.” In place of the 3-level

reduction, this amendment provides for the possibility of a downward departure under such
circumstances. The arguments for eiminating the provisans are: (1) alarge number of cases
that go to 82X 1.1 theoretically are required to be considered for the reduction, but onlya

small number qualify for it; (2) on its face the provision should be expected to apply rarely;
and (3) the concerns manifested in the provisions can be dealt with adequately throudn

departure. On the other hand, if the 3-level reduction is replaced by a departure provision,
in the rare case when the requirements for a reduction under subsection (b) are met, tie

defendant will not have a right to the reduction but must rely on the sentencing judges

exercise of the discretion to depart.

In FY 1995 there were 1,568 cases in which the higrest guideline applied was 82X1.1(a). Of
these, 33 (or 2%) received the3-level reduction under subsection (b) (17 for attempt, 13 for
conspiracy, and 3 for solidtation). The affirmance rate of appeals of these findings has been
very high (90.5% in FY 1995, 85% in FY 1994, and 94.4% in FY 1993).
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§1B1.5.

Interpretation of Referencesto Other Offense Guidelines

(d) A reference to another guideline under subsection (a) or (b)(1) above may
direct that it be applied only if it resultsin the greater offense level. In such

case the greater offense Ievel means the greater frnal—effense—feo‘el—(r—e—the

Chapter Two offense Ievel
except as otherwise expressly provided.

Commentary

Application Notes:

1.

Referencesto other offense guidelines are most frequently designated “ Cross References,”

but may also appear in the portion of the guideline entitled “ Base Offense Level” (e.q.,
§82D1.2(a)(1), and (2), and—2HEA apE); or “ Specific Offense Characteristics’ (e.q.,
8§2A4.1(b)(7)). These references may be to a specific guideline, or may be more general
(e.q., to the guideline for the “ underlying offense”). Such references incorporate the
specific offense characterigtics, crossreferences, and special instructions as well as the base
offense level. For example, if the guideline reads “ 2 plus the offense level from §2A2.2
(Aggravated Assault),” the user would determine the offense level from 82A2.2, including
any applicable adjustments for planning, weapon use, degree of injury and motive, then
increase by 2 levels.

A reference to another guideline may direct that such referenceis to be used only if it results
in a greater offense level. In such cases, the greater offense level means the greaterfirat

offense level (r—e—thegreateﬁe#ense-fevef taking |nto account bethonly the Chapter Two
offense level & v

, unless the offense gurdelrne expressly provides for
consideration of both the Chapter Two offense level and applicable Chapter Three
adjustments. For stuationsin which a comparison involving both Chapters Two and Three
is necessary, see the Commentary to 882C1.1 (Offering, Giving, Soliciting, or Receiving a
Bribe); 2C1.7 (Fraud Involving Deprivation of the Intangible Right to the Honest Services
of Public Officials); 2E1.1 (Unlawful Conduct Relating to Racketeer Influenced and Corrupt
Organizations); and 2E1.2 (Interstate or Foreign Travel or Transportation in Aid of
Racketeering Enterprise).



Conforming Amendments:

82C1.1. Offering, Giving, Saliciting, or Receiving a Bribe;, Extortion Under Color of
Official Right
* * *
Commentary
* * *

Application Notes:

7. For the purposes of determining whether to apply the cross references in this section, the
"resulting offense level" means the greater final offense level (i.e., the offense level
determined by taking into account both the Chapter Two offense level and any applicable
adjustments from Chapter Three, Parts A-D).

* * *
82C1.7. Fraud Involving Deprivation of the Intangible Right to the Honest Services of
Public Officials; Conspiracy to Defraud by Interference with Governmental
Functions
* * *
Commentary
* * *
Application Notes:
* * *
6. For the purposes of determining whether to apply the cross references in this section, the

"resulting offense level" means the greater final offense level (i.e., the offense level
determined by taking into account both the Chapter Two offense level and any applicable
adjustments from Chapter Three, Parts A-D).

* * %

82X 1.1. Attempt, Solicitation, or Conspiracy (Not Covered by a Specific Offense

Guideline)

@ Base Offense Level: The base offense level from the guideine for the
substantive offense, plus any adjustments from such guideline for any
intended offense conduct that can be established with reasonable certainty.
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tey(b)

Commentar

Application Notes
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4, This guideline applies to attempts, solicitations, or conspiracies that are not covered by a
specific offense guideline. In cases to which this guideline applies, a downward departure
of up to three levels may be warranted if the defendant is arrested well before the defendant
or any co-conspirator has completed the acts necessary for the substantive offense. A
downward departure would not be appropriate under this section in cases in which the
defendant or a co-conspirator completed all the acts such person believed necessary for
successful completion of the substantive offense or the circumstances demonstrate that the
person was about to complete all such acts but for apprehension or interruption by some
similar event beyond the person's control. A downward departure also would not be
appropriate in casesinvolving solicitation if the statute treats solicitation of the substantive
offense identically with the substantive offense, i.e., the offense level in such cases should
be the same as that for the substantive offense.

Conforming Amendments:

81B1.3. Relevant Conduct (Factorsthat Deter mine the Guideline Range)

* * %

Commentary
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82A4.1. Kidnapping, Abduction, Unlawful Restraint

* * %

Commentary

* * %

5. In the case of a conspiracy, attempt, or solicitation to kidnap, §2X1.1 (Attempt, Solicitation,
or Conspiracy) requires that the court apply any adjustment that can be determined with
reasonable certainty. Therefore, for example, if an offense involved conspiracy to kidnap
for the purpose of committing murder, subsection (b)(7) would reference first degree murder
(resulting in an offense level of 43;-subjectto-apossibte-3-tevetreduction-tnder§2XxX-Hby).
Smilarly, for example, if an offense involved a kidnapping during which a participant
attempted to murder the victim under circumstances that would have constituted first degree
murder had death occurred, the offense referenced under subsection (b)(7) would be the
offense of first degree murder.

* * %

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

Commentary

11. Synopsis of Proposed Amendment: This amendment responds to recent litigation
including a circuit conflict and inquiries regarding the operation of §1B1.10 and relatel
statutory provisions.

The amendment clarifies Commission intent that the designation of an amendment fo
retroactive application to previously sentenced, imprisoned defendants authorizes onlya
reduction in the term of imprisonment pursuant to 18 U.S.C. § 3582(c)(2) (which, in turn
speaks only to modification of a term of imprisonment) and does not open any othe
components of the sentence (e.q., the term of
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supervised release) to modification. The amendment further clarifies that the amount @
reduction in the prison sentence, subject to he constraints of the amended, reduced guideline
range and the amount of time remaining to be served, is within the discretion of the court.

81B1.10. RetroactivityReduction in Term of Imprisonment as a Result  of Amended
Guideline Range (Policy Statement)

* * %

(b In determining whether, and to what extent, a reduction in serteree the term
of imprisonment is warranted for a defendant eligible for consideration under
18 U.S.C. 8 3582(c)(2), the court should consider the senternce term of
imprisonment that it would have imposed had the amendment(s) to the
guiddineslisted in subsection (c) been in effect at the time the defendant was
sentenced, except that in no event may the reduced term of imprisonment be
less than the term of imprisonment the defendant has already served.

* * *
Commentary
Application Notes:
* x %
3. The determination of whether to grant a reduction in a term of imprisonment under 18

U.SC. 8§ 3582(c)(2) and the amount of such reduction are within the sound discretion of the
court, subject to the limitations in subsection (b).

Background: * x %

Among the factors considered by the Commission in selecting the amendments included in
subsection (c) were the purpose of the amendment, the magnitude of the change in the guideline
range made by the amendment, and the difficulty of applying the amendment retroactively to
determine an amended guideline range under subsection (b).

* * *

The listing of an amendment in subsection (c) reflects policy determinations by the
Commission that a reduced guideline range is sufficient to achieve the purposes of sentencing and
that, in the sound discretion of the court, a reduction in the term of imprisonment may be
appropriate for previously sentenced, qualified defendants. The authorization of such a
discretionary reduction does not otherwise affect the lawfulness of a previously imposed sentence,
does not authorize a reduction in any other component of the sentence, and does not entitle a
defendant to a reduced term of imprisonment as a matter of right.
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12. Synopsis of Proposed Amendment: a) Source and Purpose--This amendmert
addresses a significant interpretive problem involving a specific offense characteristic in the
theft (82B1.1) and fraud (82F1.1) guidelines. The problem occurs in connection with tle
specific offense characteristic under 882B1.1(b)(6)(B) and 2F1.1(b)(6)(B), which provides
an enhancement of four levels (approximate 50 percent increase) and a floor offense level of
24 (51-63 months for afirst offender), if the offense "affected a financial institution and the
defendant derived more than $1,000,000 in gross receipts from the offense.” The prope
interpretation of this language has been the subject of a number of hotline calls and sone
litigation (although no circuit conflict has yet resulted).

b) Number of affected cases-FY 95 monitoring data are unable to distinguish cases tha
received the similar enhancement for substantially jeopardizing the safety and soundness of
a financial ingtitution (under 82B1.1(b)(6)(A) and 82F1.1(b)(6)(A)) from this particula
enhancement under subdivision (B). One or the oher enhancement was applied in 37 (0.6%)
of 6,019 fraud cases and 28 (0.9%) of 3,142 theft (82B1.1) cases. This amendment coutl

decrease the frequency with which this particular enhancement is given. The amendmen

proposes to delete the 4-level enhancement in subdivision (B), while retaining the minimum
offense level of 24 (because that is all the directive requires). This could affect as many as
27 of the fraud cases (.., 27 of the fraud cases received a 4-level enhancement while 10 were
affected by the floor of 24) and 2 of the theft cases (.e., 2 of the 28 cases received a 4-level

enhancement while 26 were affected by the floor of 24).

¢) Scope of Amendment--This amendment would continue to apply the enhancement toa
broader spectrum of cases than minimally required under the congressional directive
However, the commentary would state that the offense mustbe perpetrated against one or

more financial inditutions and the defendant's $1,000,000 must be derived entirely from one
or more financial institutions. The definition for “gross receipts’ in the commentary would
be amended to clarify that “gross receipts from the offense” includes property under tte

control of, or in the custody of, the financial institution for a second party,e.q., a depositor.

The background commentary would also be amended to reflect the Commission’s intent to
implement the congressional directive more broadly.

82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Receiving, Transporting,
Transmitting, or Possessing Stolen Property

* * %

(b) Specific Offense Characteristics

* * %

(6) If the offense--

ay) substantially jeopardized the safety and soundness of a
financia institution:, e




increase by 4 levels. If the resulting offense level is less than level
24, increase to level 24.

@) If (A) obtaining or retaining the gross receipts of one or
more financid ingtitutions was an object of the offense, (B)
the defendant derived more than $1,000,000 in gross
receipts from such institutions, and (C) the offense level as
determined aboveis less than level 24, increase to level 24.

Application Notes: * Kk *

11. For purposes of subsection (b)(7), “ gross receipts’ means any moneys, funds,
credits, assets, securities, or other real or personal property, whether tangible or
intangible, owned by, or under the custody or control of, a financial institution, that
are obtained directly or indirectly as a result of such offense. See 18 U.SC. 88
982(a)(4), 1344. “ The defendant derived more than $1,000,000 in gross receipts
fromthe-offense,” as used in subsection (b)(6)B)(7), gereratty means that the

gross receipts to the defendant |nd|V|duaIIy, rather than to all part|C|pants

exceeded $1 OOO 000. i

Background:

Subsections (b)(6)tAy and (b)(7) implements, in a broader form, the instructions to the
Commission in section 961(m) of Public Law 101-73 and section 2507 of Public Law 101-647,
respectively.

82F1.1. Fraud and Deceit: Forgery: Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(b Specific Offense Characteristics

* * %

(6) If the offense—

ay) substantially jeopardized the safety and soundness of a financial
institution:, of
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increase by 4 levels. If the resulting offense leve is less than level 24,
increase to level 24.

@) If (A) obtaining or retaining the gross receipts of one or more
financial inditutions was an object of the offense, (B) the defendant
derived more than $1,000,000 in gross receipts from such
institutions, and (C) the offense level as determined above is less
than level 24, increase to level 24.

Commentary
* * *
Application Notes:
* * *
16. For purposes of subsection (b)(7), “ gross receipts’ means any moneys, funds,

credits, assets, securities, or other real or personal property, whether tangible or
intangible, owned by, or under the custody or control of, a financial institution, that
are obtained directly or indirectly as a result of such offense. See 18 U.S.C. 88
982(a)(4), 1344. “ The defendant derived more than $1,000,000 in gross receipts
from-the-offense,” as used in subsection (b){6)B)(7), generaty means that the
gross receipts to the defendant individually, rather than to all part|C|pants
exceeded $1 OOO 000. i

Background:

Subsections (b)(6)tAy and (b)(7) implements, in a broader form, the instructions to the
Commission in section 961(m) of Public Law 101-73 and section 2507 of Public Law 101-647,
respectively.

13. Synopsis of Proposed Amendment: This is a two-part amendment. First, this

amendment incorporates the Sentencing Table into a new guideline at 85A1.1,in response

to questions about the lega status of the Sentencing Table. By incorporating the Sentencing
Tableinto aguiddineg this amendment also uses a construct for the Sentencing Table that is
consstent with the construct used for other tables in the Guidelines Manual, such as the Drug

Quantity Tablein 82D1.1.

Second, this amendment addresses an arguably unwarranted "cliff" in the Sentencing Table

between offense levels 42 and 43. Under the current table, offense level 42 prescribes
guideline ranges of 360 months to life imprisonment for each criminal history category
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Offense level 43, in comparison, prescribes a guideline sentence of life for each crimina
history category.

Thereis evidence that the Commissioninitialy intended to preserve level 43 and its resulting
life sentence requirement for the most egregiouslaw violators; i.e., those convicted of first
degree murder, including felony murder, and treason. Note, for example, the wording @

Application Note 1 to 82A1.1: "The Commission has concluded hat in the absence of capital

punishment life imprisonment is the appropriate punishment for premeditated killing!

However, in providing for asentencing table with a continuous series of offense levels, the
Commission actualy made it possible for those most serious categories of criminals to k2
subject to offense levels less than 43 (and, hence, toguideline ranges that do not require alife
sentence), if mitigating guideline adjustments gpply. Corversely, the continuous nature of the
Sentencing Table aso can result in defendants who commit lessinherently serious crimes; i.e.,

those carrying base offense levels less than 43, receiving an offense level of 43 (and, hence,
arequired life sentence) as a result of applicable aggravating guideline adjustments £.9.,

aggravating role, weaponenhancement). Prior to a 1994 amendment reducing the quantity-
based offense level in the drug table from 42 to 38, this latter situation occurred moe

frequently than it occurs now.

Nevertheless, in those infrequent cases, when a defendant whose bassoffense level is less than

43 becomes subject to gudeline enhancements that result in afinal, adjusted offense level of
43 or more, a "mandatory” guideline sentence of life imprisonment may not be warranted

In the last severd years, a number of judges have writtenor called the Commission to express
concern about what they see asan anomalous, unwarranted "cliff" between level 42 (range
of 360 months to life) andlevel 43 (life), particularly in the case of a very young defendant
who has a remaining life expectancy exceeding 30 years. Those who have contacted tle

Commission about this sentencing table phenomenon have pointed out that, for younge

defendants, there may be a definite qualitative as well as a quantitative difference between a
sentence of 30 or more years and a non-parolable sentence oflife. 1n some of these cases, the
applicability of a guiddine enhancament of one or two offense levels can turn a very lengthy,

deserved sentence into alife sentence that may notbe warranted and, according to some who

have commented, may even raise Eighth Amendment concerns.

The second part of this amendment addresses this concern by making level 42 the offens
level upper limitin the sentencing table, unless the defendant was subject to an offense level
of 43 as aresult of the application of 82A1.1 (First Degree Murder), 82M 1.1 (Treason), or
other guideline provision that elevates the offense level to level 43 because of the death of a
person. In such cases, level 43 and its associatedlife sentence would continue to apply. This
approach preserves level 43 for the most egregious cases while providing a range of 3®
months to life for all other cases that reach level 42 through guideline enhancements.

This amendment can be expected to affect areatively smél number (perhaps 30-40) of cases,

based on FY 1995 monitoring data. InFY 1995, 80 defendants received afinal offense level

of 43. Of these, 28 would not be affected because level 43 was received via 82A1.1 (Firs

Degree Murder); (there were no 82M 1.1 (Treason) cases.) Of the 52 remaining defendants
at final offense level 43, 34 received alife sentence. The amendment could be expected ©

impact approximately this number of defendants, some of whom might still receive a lié

sentence because the judge elected to impose it.
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82A1.1. First Degree Murder

@ Base Offense Level: 43

Commentary
* * *
Application Notes:
1. The Commission has concluded that in the absence of capital punishment t
a defendant who commits
premeditated murder should be sentenced at the highest offense level under the Sentenm ing

PART A - SENTENCING TABLE

85A1.1. Sentencing Table

) The Sentencing Table used to determine the guideline range feltews:is set
forth in subsection (b).

(b) SENTENCING TABLE
(in months of imprisonment)

* * %



Commentary to Sentencing Table

Application Notes:

1. The Offense Level (1-43) forms the vertical axis of the Sentencing Table. The Criminal
History Category (I-VI) forms the horizontal axis of the Table. The intersection of the
Offense Level and Criminal History Category displays the Guideline Range in months of
imprisonment. "Life" means life imprisonment. For example, the guideline range
applicable to a defendant with an Offense Level of 15 and a Criminal History Category of
[11 is 24-30 months of imprisonment.

* * %

2. In rare cases, a total offense level of less than 1 or more than 43 may result from
application of the gwdellnes A total offense Ievel of less than 1 is to be treated asan
offense level of 1. A i v
43A total offense level of more than 42 isto be treated as an offense level of 42. However
if thefinal offenselevel is43 or more as a result of the application of 82A1.1 (First Degree
Murder), 82M1.1 (Treason), or another guideline provision (including a cross reference to
82A1.1) that increases the offense level to level 43 because the offense involved first degree
murder or resulted in death, the offense level is to be treated as an offense level of 43.

* * %

14. Synopsis of Proposed Amendment: (a) Source and Purpose--This amendmert
addresses a split among the circuit courts regarding the application of the “express threat of
death” enhancement in 82B3.1 (Robbery).

The mgjority, relying on the Commission’s discussion in Application Note 6, holds that the
enhancement applies when the combination of the defendant’s actions and words would instill
in a reasonable person in the position of the immediate victim (e.g., a bank teller) a greater
amount of fear than necessary to commit the bankrobbery. Pursuant to this approach, the
enhancement applies even when the defendant’s statement does not indicate distinctly @
intent to kill the victim; it is sufficient thet the victim infers from the defendant’ s conduct that
athreat of death was made. See United States v. Robinson, 86 F.3d 1197, 1202 (D.C. Cir.
1996)(enhancement appliesif (1) areasonable person in the position of the immediate victim
would very likely believe the defendant made a threat and the threat was to kill; and (2) the
victim likely thought hislife was in peril); United States v. Murray, 65 F.3d 1161, 1167 (4th
Cir. 1995)(*“any combination of statements, gestures, or actions that would put an ordinary
victim in reasonable fear for his or her life is an express threat of death”);United States v.
France, 57 F.3d 865, 868 (9th Cir. 1995)(*“[a]ln express threat need not be specific in order
to ingtill the requisite level of fear in a reasonable person”);United Statesv. Hunn, 24 F.3d
994 (7th Cir. 1994)(combination of defendant’s note and his gesture that he was pointing a
gun through his pocket at the teller wouldbe understood by a reasonable victim as a death
threat); United Statesv. Bell, 12 F.3d 139 (8th Cir. 1993)(upholding enhancement based on
demand note's statement “Make any sudden moves alert anyone I'll pull the pistol in ths
purse and the shooting will start!”); United States v. Smith, 973 F.2d 1374, 1378 (8th Cir.
1992)(combination of threatening statements to teller and gesture that defendant had a gun
instilled greater fear than necessary to commit the robbery).
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The minority holds that only what the defendant does or says, not what the victim infers
should be used to assess whether an express threat of death was made within the meaning of
the robbery guideline. United States v. Alexander, 88 F.3d 427, 431 (6th Cir. 1996)(“a
defendant’ s statement must distinctly and directly indicate that the defendant intends to kill
or otherwise cause the degath of the victim”); United Sates v. Tuck, 964 F.2d 1079 (11th Cir.
1992)(same); see also United States v. Hunn, 24 F.3d at 999-1000 (Easterbrook, J,

dissenting). The Sixth Circuit dso held that the @mmentary examples and the Commission’s
underlying intent at Application Note 6 are rot controlling because they are inconsistent with
the plain meaning of “express’ in 82B3.1(b)(2)(F). United States v. Alexander, 88 F.3d a

431(referring to Stinson v. United States 508 U.S. 36 (1993)).

(b) Policy Considerations--The major policy consideration is how strictly the Commissio
intends for the threat of death enhancement to apply;i.e., must the defendant explicitly
threaten death in order for the enhancement to apply.

(c) Number of Affected Cases--In FY 1995, the enhancement in applied in 169 out of 1,488
cases (or 11.4% of the cases) sentenced under the robbery guideline.

(d) Amendment Options-This amendment adopts the maority view and clarifies tte
Commission’sintent to enhance offense levels for defendants vhose intimidation of the victim
exceeds that amount necessary to constitute an element of arobberyoffense. The amendment
deletes the reference to “express’ in 82B31(b)(2)(F) and provides for a 2-level enhancement
“if athreat of death was made”.

§2B3.1. Robbery

* * %

(b) Specific Offense Characteristics

* * %

2 (A) If a firearm was discharged, increase by 7 levels, (B) if a
firearm was otherwise used, increase by 6 levels; (C) if afirearm
was brandished, displayed, or possessed, increase by 5 levels, (D)
if a dangerous weapon was otherwise used, increase by 4 levels; (E)
if a dangerous weapon was brandished, displayed, or possessed,
increase by 3 levels, or (F) if an express a threat of death was made,
increase by 2 levels.

* * %

Commentary

Application Notes:

6. An "expressthreat of death,” asused in subsection (b)(2)(F), may be in the form of an oral
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or written statement, act, gesture, or combination thereof.  Accordingly, the defendant does
not have to state expr%dy h|s |ntent to kill thevrctl min order for the enhancement to apply

of theundeﬁymgthls provision isto provrde anllncreased offense level for casesin which
the offender (s) engaged in conduct that would |nst|II ina reasonable person who isavi ct| m

of the offense, [s

offense-of robberya fear of death ]

15. Synopsis of Proposed Amendment: This amendment addresses the Carjacking

Correction Act of 1996. Section 2 of that Act amends 18 U.S.C. § 21B(2), which (A) makes
it unlawful to take a motor vehicle by force and violence or by intimidation, with intent ©

cause death or serious bodily harm, and (B) provides for aterm of imprisonment of not more
than 25 yearsif serious bodily injury results. As amended by the Carjacking Correction Act
of 1996, 18 U.S.C. § 2119(2) ircludes aggravated sexual abuse under 18 U.S.C. § 2241 and
sexual abuse under 18 U.S.C. § 2242 within the meaning of “serious bodily injury’

Therefore, adefendant will be subject to the 25-year statutory maximum under 18 U.S.C. 8
2119(2) if the defendant commits a carjacking and rapes the carjacking victim during tke
carjacking.

In addition, this amendment amends §2B3.10)(1) to provide cumulative enhancements if the
offense involved bank robbery and carjacking. Currently, 82B3.1 provides a 2-levé
enhancement either for bank robbery or for carjacking; it does not provide separae
enhancements for those factors.

Two options are presented. Option 1 is a fairly narrow response to the Act. It amend
Application Note 1 of 82B3.1 (Robbery, Extortion, and Blackmail), the guideline whid
covers carjacking offenses under 18 U.S.C. § 2119 (and only that guideline) to provide that
“serious bodily injury” includes aggravated sexual abuse under 18 U.S.C. § 2241 and sexual
abuse under 18 U.S.C. § 2242.

Option 2 is abroader response to the Act. It expards the definition of “serious bodily injury”
under 81B1.1. Option 2 makes this broader definition generally applicable to Chapter Two
offense guidelines which contain a “serious bodily injury” enhancement. The sexual abus
guiddine, 82A 3.1, in turn is amended to make clear that, for purposes of that guideline, the
“serious bodily injury” enhancement covers conduct other than aggravated sexual abuse and
sexual abuse, which are inherent in the conduct covered by that guideline.

Option 2 also clarifies the guideline definition of serious bodily injury by inserting the word
“protracted” immediately preceding theword “impairment”. Statutes defining serious bodily
injury consistently use the term “protracted” before “impairment” €.9., 18 U.S.C. 88 831,
1365, 1864; 21 U.S.C. § 802). Without use of the term “protracted”, even a temporay
impairment such asa*” sorained wrist” would fall witin the definition of serious bodily injury,
as would the throwing of sand or pepper in someone's face to temporarily impair vision
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Finally, Option 2 removes two sentences of commentary that are unhelpful.

[Option 1

§2B3.1. Robbery

* * %

(b) Specific Offense Characteristics
(1) If €A} the property of afinancia ingtitution or post office was taken,

or if the taking of such property was an object of the offense, er(B)
the-offensetnvolved-carjaeking; increase by 2 levels.

* * *
5 If the offense involved carjacking, increase by 2 levels.

(56)  If afirearm, destructive device, or controlled substance was taken,
or if thetaking of such item was an object of the offense, increase by

1levd.
(67) P
Commentary
P
Application Notes:
1. For purposes of this guideline—

non

"Firearm," "destructive device," "dangerous weapon," "otherwise used,” "brandished,"
"bodily injury,” "serious bodily injury," "permanent or life-threatening bodily injury,”
"abducted,” and "physically restrained” are defined in the Commentary to §1B1.1
(Application Instructions). In addition, “serious bodily injury” includes conduct
condtituting criminal sexual abuse under 18 U.S.C. § 2241 or § 2242 or any similar offense
under state law.

* * *
[Option 2
81B1.1. Application I nstructions
* * *
Commentary

Application Notes:
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1. Thefollowing are definitions of terms that are used frequently in the guidelines and are of
general applicability (except to the extent expressly modified in respect to a particular
guideline or policy statement):

(b) "Bodily injury” means any significant injury; e.q., an injury that is painful and
ObVIOUS, or isof a type for WhICh medlcal attentl on ord| narlly would be sought. As

() "Serious bodily injury" means injury involving extreme physical pain or the
protracted impairment of a function of a bodily member, organ, or mental facuilty;
or requiring medical intervention such as surgery, hospltallzatlon or physucal
rehabilitation. - ' 3
dl#&eﬁt—thaﬁ—thai—used-rﬂﬂmeus—staft&&s— Serlous bodlly |njury incl ud% conduct
congtituting criminal sexual abuse under 18 U.SC. § 2241 or § 2242 or any similar
offense under state law.

Conforming Amendment:

82A3.1. Criminal Sexual Abuse; Attempt to Commit Criminal Sexual Abuse

* * *
Commentary

* * %

Application Notes:

1. For purposes of this guideline—

" Permanent or life-threatening bodily injury ", "serious bodily injury,” and "abducted" are
defined in the Commentary to 81B1.1 (Appl |cat|on Instructions). However, for purposes of
this guideline,"serious bodily injury” means conduct other than criminal sexual abuse,
which already is taken into account in the base offense level under subsection (a).

2. "Themeans set forth in 18 U.SC. § 2241(a) or (b)" are: by using force against the victim;
by threatening or placing the victimin fear that any person will be subject to death, serious
bodily injury, or kidnapping; by rendering the victim unconscious; or by administering by
force or threat of force, or without the knowledge or permission of the victim, a drug,
intoxicant, or other similar substance and thereby substantially impairing the ability of the
victimto appraise or control conduct. This provision would apply, for example, where any
dangerous weapon was used, brandished, or displayed to intimidate the victim.

32. Subsection (b)(3), asit pertains to a victim in the custody, care, or supervisory control of
the defendant, is intended to have broad application and is to be applied whenever the
victim is entrusted to the defendant, whether temporarily or permanently. For example,
teachers, day care providers, baby-sitters, or other temporary caretakers are among those
who would be subject to this enhancement. In determining whether to apply this
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43,

65.

76.

§2B3.1.

enhancement, the court should look to the actual relationship that existed between the
defendant and the victim and not simply to the legal status of the defendant-victim
relationship.

If the adjustment in subsection (b)(3) applies, do not apply §3B1.3 (Abuse of Position of
Trust or Use of Special Skill).

If the defendant was convicted (A) of more than one act of criminal sexual abuse and the
counts are grouped under 83D 1.2 (Groups of Closely Related Counts), or (B) of only one
such act but the court deter mines that the offense involved multiple acts of criminal sexual
abuse of the same victim or different victims, an upward departure would be warranted.

If a victim was sexually abused by more than one participant, an upward departure may be
warranted. See §85K2.8 (Extreme Conduct).

If the defendant's criminal history includes a prior sentence for conduct that is similar to
the instant offense, an upward departure may be warranted.

Robbery

* * %

(b) Specific Offense Characteristics

D If (&) the property of afinancia ingtitution or post office was taken,
or if thetaking of such property was an object of the offense, er(By

the-offense-thvetved-carjacking; increase by 2 levels.

* * %

5 If the offense involved carjacking, increase by 2 levels.
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(56) If afirearm, destructive device, or controlled substance was taken,
or if the taking of such item was an object of the offense, increase by
1levd.

(67) * * %

16. Synopsis of Proposed Amendment: This is a three-part amendment. Firgt, this

amendment addresses section 807(h) of the Antiterrorism and Effective DeathPenalty Act

of 1996. That section requires the Commission to amend the sent@icing guidelines to provide
an appropriate enhancement for a defendant convicted of an international counterfeitiny

offense under 18 U.S.C.8 470. The amendment adds a specific offense characteristic n

§2B5.1 (Offenses Involving Counterfeit Bearer Obligations of the United States) to provide
a 2-level enhancement if the offense occurred outside the United States.

Second, this amendment moves the coverage of offenses involving atered bearer instruments
of the United States from 82FL.1 (Fraud and Deceit; Forgery; Offenses Involving Altered or
Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United States) to
§2B5.1 (Offenses Involving Counterfeit Bearer Obligations of the United States). Currently,
8§2B5.1 covers counterfeit bearer obligations of the United States. Section 2F1.1 coves

altered bearer obligations of the United States. The offense levelin 82B5.1 is one level higher
than sophisticated fraud (i.e., fraud and more than minimal planning) under 82F11

throughout the range of loss values. There are two reasons for moving offenses involviry

altered bearer instruments of the United States from 82F1.1 to 82B5.1: (A) theoretich
consistency, and (B) ssimplicity of guideline operation.

(A)  Theoretical Consistency. The higher offense level for offenses involving counterfeit
bearer obligations of the United Setes reflects the lower level of scrutiny redlistically
possible in transactions involving currency and the absence of any requirement that
the person passing the currency produce identification. Underthis rationale, however,
altered bearer obligations of the United States seem to belong with counterfeit bearer
obligation of the United States, rather than with other counterfeit or alterel
instruments.

(B) Simplicity of Guideline Operation. As a practical matter, the distinction between an
altered instrument and a counterfeit instrumentis not always clear. For example, if
a genuine one-dollar hill is bleached and a photocopy of a twenty-dollar bill mage
using the genuine note paper, isthe resulting twenty-dollar bill a counterfeit bill or an
altered bill? In one recent case, a defendant made photocopies of twenty-dollar bills,
then cut out the presidentia picture of genuine twenty-dollar bills and switchel
pictures (using the genuine picture with the photocopied bill and the photocopiel
picture with the otherwise genuine hill). Is the photocopied bill with the genuire
presdentia picture acounterfeit or an atered nstrument? This amendment smplifies
the guidelines by handling this conductin the same offense guideline, thus avoiding
any difference based upon such very fine distinctions.

Third, this amendment clarifies the operation of §82B5.1 (Offenses Involving Counterfel
Bearer Obligations of the United States) in two respects to address issues raised in litigation.
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It deletes a phrase in Application Note 3 concerning photocopying a note that could lead to
the inappropriate conclusion that an enhancement fom subsection (b)(2) does not apply even
to sophisticated copying of notes. It also adds an application note to provide expressly that
items clearly not intended for circulation are not counted under subsection (b)(1).

82B5.1. Offenses Involving Counterfeit or Altered Bearer Obligations of the United
States

* * %

(b) Specific Offense Characteristics

(1) If the face value of the counterfeit or altered items exceeded $2,000,
increase by the corresponding number of levels from the table at
82F1.1 (Fraud and Deceit).

2 If the defendant manufactured or produced any counterfeit or altered
obligation or security of the United States, or possessed or had
custody of or control over a counterfeiting device or materials used
for counterfeiting, and the offense level as determined above isless
than 15, increase to 15.

* k% %

(4 If the offense was committed outside the United States, increase by
2 levels.

Commentary

Satutory Provisions: 18 U.SC. 88 4740-474, 476, 477, 500, 501, 1003. For additional statutory
provision(s), see Appendix A (Statutory Index).
Application Notes:

1. For purposes of this guideline, "United Sates' means each of the fifty states, the District
of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, the Northern
Mariana Islands, and American Samoa.

12. This guideine applies to counterfeiting or altering of United Sates currency and coins, food
stamps, postage stamps, treasury bills, bearer bonds and other items that generally could
be described as bearer obligations of the United States, i.e., that are not made out to a
specific payee.

3. For the purposes of subsection (b)(1), do not count items that clearly were not intended for
circulation (e.q., items that are so defective that they are unlikely to be accepted even if
subjected to only minimal scrutiny). However, partially completed items that would have
been completed but for the discovery of the offense should be counted for purposes of such
subsection.
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34. Subsection (b)(2) does not apply to persons who
produce items that are so obviously counterfeit that they are unlikely to be accepted even
if subjected to only minimal scrutiny.

Background: Possession of counterfeiting devices to copy obligations (including securities) of the
United Sates is treated as an aggravated form of counterfeiting because of the sophistication and
planning involved in manufacturing counterfeit obligations and the public policy interest in
protecting the integrity of government obligations. Smilarly, an enhancement is provided for a
defendant who alters bearer obligations of the United States or produces, rather than merely passes,
the counterfeit items.

* * %

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
| ngruments Other than Altered or Counterfeit Bearer Obligations of the United
States

17. Synopsisof Proposed Amendment: Thisamendment clarifies the opeation of 882D 1.6
(Use of Communication Fecility in Committing Drug OffenseAttempt or Conspiracy), 2E1.1
(Unlawful Conduct Relating to Racketeer Influenced and Corrupt Organizations), 2E12
(Interstate or Foreign Travel or Transportation in Aid of a Racketeering Enterprise), am
2E1.3 (Violent Crimes in Aid of Racketeering Activity) in a manner consistent with tke
operation of 81B1.2 (ApplicableGuidelines) governing the selection of the offense guideline
section. This amendment addresses a circuit conflict by specifying that the “underlyimgy
offensg’, for purposes of these guidelines,is determined on the basis of the conduct of which
the defendant was convicted. Compare United Statesv. McCall, 915 F.2d 811 (2d Cir. 1990)
with United States v. Carrozza, 4 F.3d 70 (1st Cir. 1993). In addition, this amendmert
deletes an application note from 882E1.1, 2E1.2, and 2E1.3 that is unnecessary and is nd
included in other sections of the Guidelines Manual.

82D1.6. Use of Communication Facility in Committing Drug Offense

* * %

Application Notes:

1. " Offense level applicable to the underlying offense” means the offense level determined by
using the offense guideline applicable to the controlled substance offense that the defendant
was convicted of using a communication facility to commit, cause, or facilitate.

12. Where the offense level for the underlying offense is to be determined by reference to
§2D1.1, see Application Note 12 of the Commentary to 82D 1.1 for guidance in determining
the scale of the offense. Note that the Drug Quantity Table in 82D1.1 provides a minimum
offense level of 12 where the offense involves heroin (or other Schedule | or 11 Opiates),
cocaine (or other Schedule | or 11 Stimulants), cocaine base, PCP, Methamphetamine, LSD
(or other Schedule | or 11 Hallucinogens), fentanyl, or fentanyl analogue (82D 1.1(c)(14));
and a minimum offense level of 6 otherwise (§2D1.1(c)(17)).
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82E1.1. Unlawful Conduct Rdlating to Racketeer Influenced and Corrupt Organizations

* k% %

Commentary

* * %

Application Notes:

1. Where-there-tsrore-than—one—dnderytng—offenseThe "offense level applicable to the
underlying racketeering activity" under subsection (a)(2) means the offense level under the
applicable offense guideline, as determined under the provisions of 81B1.2 (Applicable
Guidelines)(i.e., on the basis of the conduct of which the defendant was convicted). In the
case of more than one underlying offense (for this determination, apply the provisions of
Application Note 5 of the Commentary to 81B1.2 asif in a conspiracy case), treat each
underlying offense as if contained in a separate count of conviction for the purposes of
subsection (a)(2). To determine whether subsection (a)(1) or (a)(2) resultsin the greater
offense level, apply Chapter Three, Parts A, B, and C to subsection (a)(1), and apply
Chapter Three, Parts A, B, C, and D to bethsubsection ta)t3and (a)(2). Use whichever
subsection results in the greater offense level.

43. * ok k
82E1.2. Interstate or Foreign Travel or Transportation in Aid of a Racketeering
Enterprise
* * *
Commentary
* * *

Application Notes:

1. Where-there-tsrore-than—one—dnderytng—offenseThe "offense level applicable to the
underlying crime of violence or other unlawful activity" under subsection (a)(2) means the
offense level under the applicable offense guideline, as determined under the provisions of
§1B1.2 (Applicable Guiddines) (i.e., on the basis of the conduct of which the defendant was
convicted). In the case of more than one underlying offense (for this determination, apply
the provisions of Application Note 5 of the Commentary to 81B1.2 asiif in a conspiracy
case), treat each underlying offense asif contained in a separate count of conviction for the
purposes of subsection (a)(2). To determine whether subsection (a)(1) or (a)(2) resultsin
the greater offense level, apply Chapter Three, Parts A, B, C, and D to both (a)(1) and
(a)(2). Usewnhichever subsection results in the greater offense level.

* * %



82E1.3. Violent Crimesin Aid of Racketeering Activity

* * %

Commentary

* * %

Application Notes:

1. The "offense level applicable to the underlying crime or racketeering activity" under
subsection (a)(2) means the offense level under the applicable offense guideline, as
determined under the provisions of 81B1.2 (Applicable Guidelines)(i.e., on the basis of the
conduct of which the defendant was convicted). If the underlying conduct violates state law,
the offense level corresponding to the most analogous federal offense is to be used.

18(A). Synopsisof Propased Amendment: This amendment makes the following changes
to guideline 882B1.1, 2F1.1, and 2T1.4: (1) eliminates the more-than-minimal-planniigy

enhancement in 882B1.1 and 2F1.1 and other guidéines, and builds a corresponding increase
into the losstables, and creates a two-level enhancement like the one in 82T1.4 for offenses
involving “sophisticated means’ and provides a floor of 12 in such cases; (2) increases tle

base offense level of 882B1.1 (the theft guiddine) and 2BL.3 (the property damage guideline)

from level four to level six, and revises the loss tablesin §882B1.1, 2F1.1, and 2T4.1 (theft,
fraud, and tax offenses, respectively); (3) changes the current one-level incrementsin the loss
tablesin 882B1.1, 2F1.1, and 2T4.1 (to two-level increments or a combination of one arl

two-level increments); (4) increases the severity of the loss tablesin §§2B1.1, 2F1.1, anl

2T4.1 at higher loss amounts; (5) adds telemarketing enhancements to 882B1.1 and 2F1.1;
(6) adds a cross reference in 82F1.1 for offenses involving arson; and (7) makes conforming
technical changes to other guidelines.

(D) Elimination of More-than-Minimal-Planning Enhancement for Sophisticatel
M eans.

First, the amendment eliminates the specific offense characteristic for more-than-minimé
planning from the theft and fraud guidelines (and other guidelines that currently have tle
enhancement), and phases in a corresponding increase in the loss tables (or, in the case ¢
option 3, into the base offense level). Arguments for revising or eliminating the “more than
minima planning” specific offense characteristic include: (i) the workload (and relatel
litigation) burden of the provision is considerable; in each of the over 9,000 cases sentenced
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under these guiddines, some consideration isgiven to whether this SOC is applicable; (ii) the
definition of more-than-minimal planning is arguably unclear or ambiguous; (iii) pas

Commisson studies have shown that the provision is applied unevenly, thus contributing to
unwarranted disparity; and (iv) the adjustment is applied with suchfrequency, particularly

at higher dollar amounts, that it arguably should be built into the loss table or even the base
offense level. (The more-than-minimal planning adjustment is applied in 58.7%of all cases

sentenced under 82B1.1; of all cases under 82F1.1, it is applied in 82.5% of the cases (and

in over 89% of casesinvolving loss amounts greater than $10,000)).

The amendment proposes creaing a two-level specific offense characteristic in 882B1.1 and
2F1.1 (and other guidelines that currently have a more-than-minimal planning enhancement)
that would apply if “sophisticated means” were used to impede discovery of the existence of
the offense or its extent, and proposes a floor of level 12 for such offenses. Replacing tle

more-than-minimal planning enhancement with one for sophisticated means will increase the
fact-finding and application burden compared to just déeting the more-than-minimal planning
enhancement. In addition, in the proposed loss table options at levels at or above the point
where the two levels from more-than-minimal planning are automatically built into the loss
table, defendants who would receive the newtwo-level enhancement for sophisticated means
would effectively receive an additional two-level increase as compared to defendans

sentenced before the amendment (in addition to any others provided in this amendment). It
isunclear how many caseswould be affected by this new enhancement. In conjunction with
the addition of this enhancement, it is proposed that the current specific offense characteristic
involving use of fareign bank accounts found at subsection (b)(5) (providing afloor of level
12 for such offenses), be deleted and incorporated into the defnition of “sophisticated means”

for dl guiddines that currently have a more-than-minimal planning enhancement. The floor
of level 12 in subsection (b)(5) is added for all offenses that qualify for the “sophisticatel

means’ enhancement. In FY 1995, of the 6,019 cases sentenced under 82F1.1, 3 cass

(.05%) received the enhancement for use of foreign bank accounts.

(2) Amendmentsto Loss Tables.

Three options are presented for changes to the loss tables for the theft and fraud guidelines.
A corresponding change is proposed to the taxloss table in 82T4.1 (for options 1 and 2; if
option 3 is chosen, a conforming tax loss table will be prepared).Depending on the option
chosen, the necessity of factual findings for the lowest loss amounts is eliminated by building
these loss amounts into the base offense level.

Options 1 and 2 of this proposal provide identical base offense levels of 6 for the theft and
fraud guidelines. Option 3 provides a base offense level of 8.

(3) LossTables- Two-level Increments.

Second, in options one and three the loss tables are changed from the current one-levé
incrementsto two-level increments, so that broader ranges of dollar loss are assigned toa

particular offense level increase. Option two generaly retains one-level increments, b

provides two-level increments for losses above $2,000 and $5,000, and for loss increments
above $5,000,000. Option two reains cutting points that are very similar to the current loss
tables, but has no consistent pattern in the selection of the cutting points.
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Several arguments suggest use of two-level increments in the loss tables, as proposed n
optionsone and three: (i) reductionin probation officer and judicial workload (broader loss
ranges will produce fewer “ cutting points’; for example, atwo-level loss table - with no other
changes - would go from 18 to 10 cutting points); (ii) increased consistency with othe
offense guidelines (most alternative base offense levels and specific offense characteristis
increase by at least two-level increments; for example, the drug table); and (iii) atable with
two-level increments is less mechanistic and lessens the appearance of false precism
compared to the current structure. On the other hand, one-level increments providea
smoother increase in levels relative to loss amounts, with a minimized “cliff” effect aal
somewhat greater proportionality.

(4) LossTables- Increased Severity at Higher L oss Amounts.

Fourth, al three options provide for increasesin the ®verity levels assigned to the higher loss
amounts, in additionto the increase built into the table (or base offense level) in response to
the elimination of the more-than-minimal planning adjustment.

There are severd reasons why consiceration should be given to raising the severity levels for
casesinvolving the largest lossamounts.  Firgt, the draft reportof the Commission-sponsored
“just punishment” study suggests that respondents identified certain kinds of cases that may
warrant greater punishment for higher loss amounts han currently provided by the loss tables
in the theft and fraud guidelines. embezzlement or theft cases involving bank officials @

postal workers; fraudulent solicitation for a nonexistent charity; fraud involving fae
mortgage application with no intent to repay; and forgery or fraud involving stolen credt

cards or writing bad checks.

Second, the draft results of the Federal Judicial Center survey of federal district court judges
and chief probation officers reveal sentiment that 882B1.1and 2F1.1 under punish defendants
whose offenses involve large monetary losses.

Third, the Department of Justice and the Crimina Law Committee of the Judicial Conference
have recommended that consideration be given to raising the severity levels at higher los
amounts for theft and fraud cases to more appropriately punish large-scale offenders.

(5 Telemarketing Enhancements.

The fifth change proposed by this amendment is to add specific offense characteristics ©
82F1.1 for offense conduct involving telemarketing. In the 1994 omnibus crime bil)
Congress raised the statutory maximum for telemarketing offenses by five years (18 U.S.C.
8 2326(1)), and by ten years for such offenses that victimized ten or more persons over age
55 or targeted persons over the age of 55 (18 U.S.C. § 2326(2)). This amendment provides
a two-level increase in 82F1.1 for offenses involving telemarketing, and an additiond
cumulative 2-level increase if the offense victimized 10 or more persons over the age of 55,
or targeted persons over the age of 55.

(6) CrossReference - Arson.
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The sixth change proposed by the amendment is to add to the fraud guideline a cros
reference to 82K 1.4 (Arson, Property Damage by Use of Explosives), if the offense involved
arson or property destruction by use of explosives, and if he resulting offense level is greater.
Offenses that involve an underlying arson may be charged as frauds. The proposed cros
reference better ensures that similar offenses are treated similarly.

(7) Conforming Technical Changes.

The amendment aso makes the following technical changes that are shown in the section on
more-than-minimal planning above: 1n 82B1.1, subsection (b)(3) is proposed for deletian

because the floor of 6 for offenses involving the theft of mail is unnecessary given tle
proposal to increase the base offense level for all offenses under this guideline from 4 to 6;
in 82B1.1, subsection (b)(4)(B) providing a four-level increase for offenses involvimg

receiving staen property is revised to provide a two-level increase because of the proposed
deletion of more-than-minimal planning (.e., the current, four-level enhancement is applied
in the aternative to a two-level enhancement for more-than-minimal planning;if the more-

than-minima planning enhancement is sulsumed in the loss tables, it arguably is necessary to
reduce the four-level enhancement for fencing stolen property to two levels to maintan

equipoise). In 82F1.1, subsection (b)(2)(B), providing an alternative (to the more-than

minima-planning) two-leve increase for a scheme involved the defrauding of more than one
victim, is proposed for deletion because theconcerns are handled by building the levels for
more-than-minimal planning into the loss table.

It should be noted that 82B1.3 (Property Damage or Destruction) is proposed to e
eliminated by consolidation into 82B1.1 by proposed amendment #37, Part C (shown in the
section on consolidation). In combindion with this amendment (.e., 18(A)) the effect of the
consolidation would be to raise the base offense level of 82B1.3 from level four to level six
and to diminate the enhancement for mare-than-minimal planning and replace it with one for
“sophigticated means,” athoughit is not expected that this new enhancement would actually
apply to cases previoudy sentenced under 82B1.3. The definition of “ sophisticated means”
currently in 882T1.1, 2T3.1, and 2T1.4 are revsed dightly, as shown in the section on more-
than-minimal planning above.

1. Elimination of More-than-Minimal-Planning Enhancement for Sophisticatel
M eans.
81B1.1. Application Instructions
* * *
Commentary

Application Notes:
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§2B1.1.

“ Sophigticated means to impede discovery of the offense or itsextent,” includes conduct that
is more complex or demonstrates greater intricacy or planning than a routine effort to
impede discovery of the offense or its extent. An enhancement would be applied, for
example where the defendant used transactions through corporate shells or fictitious
entities, or used foreign bank accounts or transactions to conceal the nature or extent of the
fraudulent conduct.

L arceny, Embezzlement, and Other Forms of Theft; Recelving, Transporting,
Transferring, Transmitting, or Possessing Stolen Property

* * %

(b) Specific Offense Characteristics

3)

If sophisticated means were used to impede discovery of the offense
or its extent, increase by 2 levels. If the resulting offense level is
less than level 12, increase to level 12.

@) A H—the-offerse—invelved ; irimel—pterine.
tnerease-by-2tevels-or

If the offense involved receiving stolen property, and the
defendant was a person in the business of receiving and
selling stolen property, increase by 2 4 levels.

A~
(oY)
3

* * %

Commentary

* * %

Application Notes:

1.

1

g Sophisticated means...,” “ firearm,” and “ destructive device’
are defined in the Commentary to 81B1.1 (Application Instructions).
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82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* k% %

(b) Specific Offense Characteristics

2

If sophisticated means were used to impede discovery of the offense
or its extent, increase by 2 levels. If the resulting offense level is
less than level 12, increase to level 12.

Application Notes:

2. “ Merethan-mintmat-pranring Sophisticated means...” (subsection (b)(2{A)) isdefined in
the Commentary to §1B1.1 (Application Instructions).

82T1.1. Tax Evasion; Willful Failureto File Return, Supply |nformation, or Pay Tax;
Fraudulent or False Returns, Statements, or Other Documents

* * %

(b) Specific Offense Characteristics
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* * %

2 If sophigticated means were used to |mpede discovery of the offense
extstenee or its extent-ef-the-effense, increase by 2 levels. If the
resulting offense leve islessthan level 12, increaseto level 12.

Application Notes:

4, “ Sophisticated means...” (as used in subsection (b)(2)), is defined in the Commentary to
81B1.1 (Application Instructions) and includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax evasion case. As explained
in the definition, Aan enhancement would be applied, for example, where the defendant used
offshore bank accounts, or transactions through corporate shells or fictitious entities.

* * %

82T14 Aiding, Assisting, Procuring, Counsdaling, or Advising Tax Fraud

* * %

(b) Specific Offense Characteristics

* * %

2 If sophigticated means were used to impede discovery of the offense
extstenee or its extent-ef-the-effense, increase by 2 levels. If the
resulting offense leve islessthan level 12, increaseto level 12.

Commentary
* * *
Application Notes:
* * *
3. “ Sophisticated means...” (as used in subsection §2T1.4(b)(2)), is defined in the Commentary

to
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§2T3.1

81B1.1 (Application Instructions) and includes conduct that is more complex or
demonstrates greater intricacy or planning than a routine tax evasion case. As explained
in the definition, Aan enhancement would be applied, for example, where the defendant used
offshore bank accounts, or transactions through corporate shells or fictitious entities.

* * %

Evading Import Dutiesor Regtrictions (Smugdling); Receiving or Trafficking in
Smugaled Property

@ Base Offense Levd:

(1) Theleve from 82T4.1 (Tax Table) corresponding to the tax loss+#
the taxtoss-exceeded-$1000;0r

(2)

6, if thereis no tax loss.

For purposes of this guideline, the “tax loss’ is the amount of the duty.

(b) Specific Offense Characteristic

(1) If sophigticated means were used to impede discovery of the offense
nattre-orexistence or its extent-ef-the-effense, increase by 2 levels.
If the resulting offense level is less than level 12, increase to level
12.
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Commentary

Application Notes:

“ Sophisticated means ...” (as used in subsection (b)(1)), is defined in the Commentary to
81B1.1 (Application Instructions) and includes conduct that is more complex or
demondrates greater intricacy or planning than a routine tax evasion case. As explained
in the definition, an enhancement would be applied, for example, where the defendant used
offshore bank accounts, or transactions through corporate shells or fictitious entities.

* * %

2. Amendmentsto L oss Tables (Starting Points, Break Points)

§2B1.1.

82F1.1.

L arceny, Embezzlement, and Other Forms of Theft; Recelving, Transporting,
Transferring, Transmitting, or Possessing Stolen Property

@ Base Offense Level: 46
(b Specific Offense Characteristics

(@)} If the loss exceeded $166 [ see three options], increase
the offense level asfollows:

[Current table deleted and replaced with one of three options]

* *  *

Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit

Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(b Specific Offense Characteristics

(@)} If the loss exceeded $2,600 [see three options], increase
increase the offense level asfollows:

[Current table deleted and replaced with one of three options]

* * %



3. Loss Tables- Two-level Increments (See table options below.)
4. Loss Tables- Increased Severity at Higher L oss Amounts.

OPTION ONE

82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Receiving, Transporting,
Tranderring. Transmitting, or Possessing Stolen Property

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit

Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(b) Specific Offense Characteristics

1) If the loss [§2B1.1] execeeded-$100 [8§2F1.1] execeeded-$2,000 was
$5,000 or more, increase the offense level as follows:

* % %
PROPOSED LOSSTABLE FOR 882B1.1, 2F1.1, and 2T4.1
OPTION ONE
PROPOSED LOSSTABLE FOR 8§82B1.1 AND 2F1.1

Loss Increasein Level

(Apply greatest) Multiplier  [Level Increment]
(A)  $5,000 or more add 2

(B) $10,000 or more add 4 2 2
(©) $22,500 or more add 6 2.25 2
(D)  $50,000 or more add 8 222 2
(E) $120,000 or more add10 2.4 2
P $275,000 or more add 12 2.3 2
(G)  $650,000 or more add 14 2.3 2
(H) $1,500,000 or more add 16 2.3 2
() $3,500,000 or more add 18 2.3 2
J $8,000,000 or more add 20 2.28 2
(K) $18,000,000 or more  add 22 2.25 2
(L) $40,000,000 or more  add 24 2.22 2
(M) $90,000,000 or more  add 26 2.25 2
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PROPOSED TAX TABLE FOR 82T4.1.

Level Multiplier [Level increment]

(A)  $5,000 or more 8

(B) $10,000 or more 10 2 2

©) $22,500 or more 12 2.25 2

(D)  $50,000 or more 14 222 2

(E) $120,000 or more 16 24 2

P $275,000 or more 18 2.3 2

(G)  $650,000 or more 20 2.3 2

(H) $1,500,000 or more 22 2.3 2

() $3,500,000 or more 24 2.3 2

J $8,000,000 or more 26 2.28 2

(K) $18,000,000 or more 28 2.25 2

(L) $40,000,000 or more 30 2.22 2

(M) $90,000,000 or more 32 2.25 2

OPTION TWO
82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Receiving. Transporting,
Transferring, Transmitting, or Possessing Stolen Property
82F1.1. Fraud and Deceit; Forgery: Offenses Involving Altered or Counterfeit

Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(b) Specific Offense Characteristics

1) If the loss exceeded [§2B1.1] $166 [82F1.1] $2,000, increase the
offense level asfollows:

* * %

PROPOSED LOSSTABLE FOR 882B1.1 and 2F1.1

Loss Increasein Level

(Apply greatest) Add Multiplier  [Level increment]
(A) more than $2,000 add 2

(B) more than $5,000 add 4 25 2
©) more than $10,000 add 5 2 1
(D)  more than $20,000 add 6 2 1
(E) more than$40,000 add 7 2 1
(3] more than $70,000 add 8 1.75 1
(G) more than $120,000 add 9 171 1
(H) more than $200,000 add 10 1.67 1
0] more than $350,000 add 11 1.75 1
@) more than$500,000 add 12 143 1
(K) more than$800,000 add 13 1.60 1
(L) more than$1,500,000 add 14 1.88 1
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(M)  more than $2,500,000 add 15 1.67 1
(N) more than $5,000,000 add 16 2 1
(O) more than $7,500,000 add 18 15 2
P more than $15,000,000 add 20 2 2
Q) more than $25,000,000 add 22 1.67 2
(R) more than $50,000,000 add 24 2 2
PROPOSED TAX TABLE FOR 82T4.1
Tax Loss (Apply the Greatest) Level Multiplier [Level Increment]
(A) 2,000 or less 8
(B) more than $2,000 9
©) more than $5,000 10 2.25 1
(D)  more than $10,000 11 2 1
(E) more than $20,000 12 2 1
P more than $40,000 13 2 1
(G) more than $70,000 14 1.75 1
(H) more than $120,000 15 1.71 1
() more than $200,000 16 1.67 1
@) more than $350,000 17 1.75 1
(K) more than $500,000 18 143 1
(L) more than $800,000 19 1.60 1
(M)  morethan $1,500,000 20 1.88 1
(N) more than $2,500,000 21 1.67 1
(O) more than $5,000,000 22 143 1
P more than $7,500,000 24 15 2
Q) more than $15,000,000 26 2 2
(R) more than $25,000,000 28 1.67 2
S more than $50,000,000 30 2 2
OPTION THREE
82B1.1. L arceny, Embezzlement, and Other Forms of Theft; Receiving. Transporting,
Transferring, Transmitting, or Possessing Stolen Property
82F1.1. Fraud and Deceit; Forgery: Offenses Involving Altered or Counterfeit

Instruments Other than Counterfeit Bearer Obligations of the United States

§2T4.1 Tax Table
PROPOSED AMENDMENT TO 8§2B1.1 and 2F1.1
[(@ Base Offense Level: [§2B1.1: 4 8][§2F1.1: 6 §]
(b) Specific Offense Characteristics
Q) If the loss exceeded [8§2B1.1: $166][82F1.1: $2,600 $5,000, increase the offense level as

follows:

Loss (Apply the Greatest I Multiplier
[Level Increment]
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(A) more than $5,000 add 2

(B) more than $20,000 add 4 4 2
©) more than $60,000 add 6 3 2
(D)  more than $100,000 add 8 1.66 2
(E) more than $250,000 add 10 25 2
(P more than $500,000 add 12 2 2
(G)  morethan $750,000 add 14 15 2
(H) more than $1,000,000 add 16 1.33 2
) more than $3,000,000 add 18 3 2
J more than $7,000,000 add 20 2.33 2
(K) more than $12,000,000 add 22 171 2
(L) more than $20,000,000 add 24 1.66 2
(M)  more than $40,000,000 add 26 2 2
(N)  more than $80,000,000 add 28"]. 2 2
PROPOSED TAX TABLE FOR 82T4.1

Tax Loss Offense Level [Multiplier Level Increment]

(Apply the Greatest)

(A) $5,000 or less 8

(B) more than $5,000 10

(C) more than $20,000 12 4 2

(D) more than $60,000 14 3 2

(E) more than $100,000 16 1.66 2

(F) more than $250,000 18 25 2

(G) more than $500,000 20 2 2

(H) more than $750,000 22 15 2

(1) more than $1,000,000 24 1.33 2

(J) more than $3,000,000 26 3 2

(K) more than $7,000,000 28 2.33 2

(L) more than $12,000,000 30 171 2

(M) more than $20,000,000 32 1.66 2

(N) more than $40,000,000 34 2 2

(O) more than $80,000,000 36"] 2 2

5. Telemarketing Enhancements

82F1.1. Fraud and Deceit; Forgery: Offenses Involving Altered or Counterfeit

Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(b) Specific Offense Characteristics




(6) If the offense involved telemarketing, increase by 2 levels.
@) If the offense [involved telemarketing conduct and either] victimized

10 or more persons over the age of 55, or targeted persons over the
age of 55, increase by 2 levels.

(6)( 8) * * *
Commentary

Application Notes:

19. The specific offense characteristics set forth in subsection (b)(6), addressing telemarketing
fraud, applies cumulatively with that set forth in subsection (b)(7), addressing telemarketing
fraud that victimized 10 or more persons over the age of 55, or targeted persons over the
age of 55. Subsection (b)(6) is not intended as an alter native to subsection (b)(7).

20. If subsection (b)(7) is applicable, do not apply an adjustment under 83A1.1 (Vulnerable
Victim) unless it is applicable for a reason unrelated to the age of the victim(s).
6. Cross Reference - Arson.

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(© Cross Reference

If the offense involved arson or property destruction by use of explosives,
apply 82K1.4 (Arson, Property Damage by Use of Explosives), if the
resulting offense level is greater than that determined above.

* * %

(B) Issues for Comment: The following issues for comment are provided to facilitae
informed comment on the issues raised by the preceding amendment.

(1) Loss Tables In addition to requesting input on the options in the proposel
amendment, the Commission regquests comment on whether 882B1.1 and 2F1.1 should have
different base offense levels and different startirg points and cutting points for the loss tables.
If so, the Commission requests comment on whatthe respective base offense levels should
be (for example, level 6 for 82B1.1 and level 8 for 82F1.1), on what loss amount shoudl
trigger the first increase ($2,000, $5,000, or $10,000 for §2B1.1; $2,000, $5,000, $10,000,
or $20,000 for §2F1.1), and what the cutting points of the loss tables should be.

(2) Telemarketing offenses In addition to the issues raised by the proposad
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amendment, the Commission invites comment on the whether the guidelines should &

amended to add a Chapter Three adjustment that provides a2-level increase if the offense,

regardless of type, involvesthe victimizaion of 10 or more persons over the age of 55 or the
targeting of persons over the age of 55. Alternatively, the Commission invites comment on
whether 83A1.1 (Vulneralde Victim) should be amended to provide that it will always apply
when an offense involves the victimization of 10 or more persons over the age of 55 or the
targeting of persons over the age of 55.

(4) Rick of serious bodily injury: Section 2F1.1(b)(4)(A) provides that if the offense
involved “the consciousor reckless risk of serious bodily injury” there should be an increase
of 2 levels but that if “the resulting offense level isless than level 10, increase to level 10.”
In FY 1995 of the 6,019 cases sentenced under 82F1.1, 37 (.6%) reeived the 2-level increase
for (b)(4)(A) or (B) (*possession of a dangerous weapon (including afirearm)”). Without
pulling the case files we cannot determine Fow many of the 37 cases were under (b)(4)(A) or
(B). The Commission invites comment about whether subsection (b)(4)(A)provides adequate
punishment for offenses involving the conscious or reckless risk of bodily injury, and if not,
whether the adjustment should be increased to 4 or 6 levels, or whether it should be broken
into increments of 2-, 4- or 6-levels depending on whether bodily injury, seriousbodily, or
permanent or life-threatening injury was caused. The Commission aso invites comment on
whether the provision should be replaced with an encouraged departue, generally, or whether
it should be supplemented with an encouraged departure if serious bodily injury isrisked to
more than one person.

(5) Cross Reference The Commission invites comment on whether the following
cross reference should be adopted: “If the offense involved abribe, gratuity, commercial bribe
or kickback, or similar conduct, apply 82C1.2 (Offering,Giving, Soliciting, or Receiving a
Gratuity); §2C1.5 (Payment to Obtain Public Office); §2C1.6 (Loan or Gratuity to Bak
Examiner, or Gratuity for Adjustment of Farm Indebtedness, or Procuring Bank Loan, @
Discount of Commercia Paper); §82C1.7 (Fraud Involving Degivation of the Intangible Right
to the Honest Services of Public Officias, Conspiracy to Defraud by Interference wih
Governmental Functions); or 82B4.1 (Bribery in Procurement of Bank Loan and Othe
Commercial Bribery), whichever is the most applicable, would provide that the cros
reference should apply only if the listed offense conduct results in a higher offense level.”

(6) Consolidation of 882B1.1 and 2F1.1: Currently there is sometimes confusian
about whether a given offense should be sentenced using 82B1.1 or 82F1.1 and whit
definition of loss should be used. The Commission irvites comment on whether 8§2B1.1 and
2F1.1 should be consolidated into one guideine and, if so, what provisions of each should be
retained in the consolidated guideline, and how the two definitionsof 1oss should be combined
into one. Alternatively, the Commission invites comment on whether the definitions of loss
in 882B1.1 and 2F1.1 should be combined into one definition and, if so, what provisions of
each should be retained in the consolidated definition and how the new definition should be
worded.

(C) Additional Issuesfor Comment - Deter mination of Loss: These issues for comment

solicit input on possible changes to the definition of lossin 882B1.1 and 2F1.1 to clarify the
Commission’sintent, resolve issues raised by case law, and aid in consistency of application.
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(1) Standard of causation: Currently, the definition of lossin 82F1.1 does not specify
a standard of causation governing whether unintended or unexpected osses are to be included
in the loss calculation under the guiddines. See United Statesv. Neadle, 72 F.3d 1104, 1108-
11 (3d Cir.) (holding defendant fraudulently posted required $750,000 ond to open insurance
company accountable for $23 million in property damage from a hurricane that tke
defendant’ s insurance company lacked the assets to cover,loss undoubtedly would have gone
unreimbursed regardless of defendant’ s insurance fraud), anended, 79 F.3d 14 (3d Cir.), cert.
denied, 117 S. Ct. 238 (1996).

The Commission invites comment on whether to clarify the standard of causatian
necessary to link a harm with an offense under 81B1.3(a)(3). More specificaly, tle
Commission requests comment on whether it should include only harm proximately caused
(or directly caused) by the defendant’s conduct, or whether it should include all harm tha
would not have occurred “but for” the defendant’ s conduct. Finally, the Commission invites
comment on whether, regardless of which causation standard is adopted, the Commissio
should invite the possibility of a departure when losses far exceed those intended @
reasonably foreseen by the defendant.

(2) Market value: The current definition of loss in theft and fraud uses the concept
of market vaue as an important factor in determining loss. The Comnassion invites comment
on whether this concept should be clarified to specify whether retail, wholesale, or blak
market value is intended, depending on the nature of the offense. In adition, the Commission
invites comment on whether market value includes the enhanced value on the black market
when it exceeds fair market value, or aternatively, whether black market value should be a
departure consideration.

(3) Consequential damages and administrative costs - inclusion of interest: Tle
definition of loss in fraud provides that reasonably foreseeable consequential damages anl
adminigrative costs are included in determinations of loss only in @ses involving procurement
fraud or product substitution. The Commission invites comment on whether consequential
damages should be used in determinations of lossin dl theft and/or feud cases, and if so, how
such damages should be determined. Alternatively, should the special rule in fraud on tle
inclusion of consequential damages and administrative costs in loss determinations n
procurement fraud and product substitution cases be deleted? The Conmission further invites
comment on whether, even if consequential damages, generaly, are not included in loss, they
might be used as an offset against the value of the benefit received by the victim(s).

Although the definition of lossin the theft and fraud guidelines excludes interest “that
could have been earned had the funds not been stolen,” some courts have interpreted tle
definition of loss to permit inclusion in lossof the interest that the defendant agreed to pay
in connection with the offense. Cf., United Statesv. Hoyle, 33 F.3d 415, 419 (4th Cir. 1994)
(“[1nterest shall not be included to determine loss for sentencing purposes.”) withUnited
Statesv. Gilberg, 75 F.3d 15, 18-19 (1st Cir. 1996) (including in loss interest on fraudulently
procured mortgage loan); and United States v. Henderson 19 F.3d 917, 928-29 (5th Cir)
(“Interest should be included if, as here, the victim had a reasonable expectation of receiving
interest from the transaction.”), cert. denied, 115 S. Ct. 207 (1994).

The Commission invites comment on whether the defintion of 1oss should be clarified
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to (A) exclude al interest fromloss; (B) to permit inclusion of bargained-for interest, or ©
to alow consideration of bargained-for interest as a departure factor only.

(4) Benefit received by victims. Currently, wih the exception of payments made and
collateral pledged in fraudulent loan cases, the definition of loss does not specify whethe
benefit received by the victim(s) reduces the amount of the loss. Courts have generally
although not unanimoudly, held that loss in fraud cases must be reduced by any benefis
received by the victim(s). See, e.g.,United Statesv. Maurello, 76 F.3d 1304, 1311-12 (3d
Cir. 1996) (calculating loss by subtracting value of satisfactory legal services from amoun
of fees paid to bogus lawyer); United States v. Reddeck, 22 F.3d 1504, 1513 (10th Cir. 1994)
(reducing loss by value of education received from bogus university); United States v.
Mucciante, 21 F. 3d 1228, 1237-38 (2d Cir.)(refusing to reduce loss by amount tha
defendant “repaid...as pat of a meretricious effort to maintain [the victims'] confidences’ in
anon-Ponzi scheme), cert. denied,115 S. Ct. 361 (1994).

A Ponzi scheme is a particular kind of crimina offense that may warrant explict
treatment in the definition of loss. A Ponzi scheme is defined as “a fraudulent investmen
scheme in which money placed by later investors pays artificidlyhigh dividends to the original
investors, thereby attracting even larger investments.” Bryan A. Garner, A Dictionary ¢
Modern Legal Usage 671 (2d ed. 1995). Several cases raise some important issues abou
Ponzi schemes.

The Seventh Circuit was the first to addiess the issue of calculating loss from a Ponzi
scheme. InUnited States v. Holiusa 13 F.3d 1043, 1044-45 (6th Cir. 1994), the defendant
perpetuated a Ponzi scheme by appropriating $11,625,739 from “investors’ and returnim
approximately $8,000,000 in “interest.” The appellate court rgjectedthe district court holding
that because the defendant intended “to defraud all of the victims of their money” he wa
accountable for the full $11,625,739. Id. at 1045; see also U.S.S.G. 82F1.1, comment. (n.
7) (“[1]f an intended lcss that the defendant was attempting to inflict can be determined, this
figure will be used if it is greater than the actual 10ss.”). The court held that “[t]he ful
amount invested was not the probable or intendedl oss because [the defendant] did not at any
point intend to keep the entire sum.... Because he did not intend to and did not keep the full
$11.6 million, that amount does not reflect the actual or intended loss, and is not &
appropriate basis for sentencing.” Holiusa, 13 F.3d at 1046-47. The court remanded tle
case, instructing the district court not to include in loss “amounts that [the defendant] both
intended to and indeed did return to invegors.” 1d. at 1048; see also United States v. Wolfe,
71 F.3d 611, 618 (6th Cir. 1995) (following Holiusa).

While the Seventh Circuit saw the concept of intended loss as the focus of Ponz
scheme loss calculation, the Eleventh Circuit took a different approach inUnited States v.
Orton, 73 F.3d 331 (11th Cir. 1996). The Orton defendant had received $525,865.66 from
and returned $242,513.65 tothe “investors.” Twelve investors received more than they had
invested; the total lost by the other investors was $391,540.01. Id. at 333. The Elevenh
Circuit adopted what it dubbed the “loss to losing victims’ method: it held the defendar
accountable for “the net losses of al victimswho lost al or part of the money they invested.”
Id. a 334. The money that the defendant received from and returned to those investors who
ended up with a net gain did not enter into the loss calculation. The Orton defendant wa
therefore held accountable for $391,540.01.
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The Commission invites comment on whether the value of the benefit received by the
victim(s) of an offense should be used to reduce the amount of the loss and, if so, hav
benefits that are more theoretical than real should be valued. The Commission aso invites
comment on whether the maney returned to victim-investors (including “profits’) in a Ponzi
scheme should be included in the calculation of loss. In addition, the Commission invite
comment on whether in cases involving fraudulent representations of a defendants
professona license or training, the loss should be reduced by the value of tke
“benefit/service” given to the victim (or to someone else on the victim’'s behalf) by tke
defendant, or whether it should be determined based on the full charge for the “ service.”

(5) Diverdgon of government benefits. The Commission invies comment on how loss
should be determined infraud cases involving the diversion of government program benefits
and kickbacks. These cases tend to present specia difficultiesin determining or estimating
loss and determining gain. At the sametime, tere is a strong societal interest in the integrity
of government programs. More specifically, the Commission invites comment on whethe
the “vaue of benefits diverted” in such cases should be reduced by the “ benefits’ or services
provided by the participants. In addition, the Commission invites comment on whethe
specia rules should be devised for such cases to faciltate the determination/estimation of loss
or gain, such asaspecial rule that determines loss or gain based on a percentage of the total
vaue of the benefits divated and, if so, what percentage should be chosen (such as 5-40%).
The Commission aso invites comment on whether the nature and serousness of such offenses
require a specific offense dharacteristic to target such conduct and/or a floor offense level to
guarantee a minimum offense level.
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(6) Pledged collateral and payments. Currently, the value of pledged collateral &
determined based onthe net proceeds of the sale of the collateral, or if the sale has not been
accomplished prior to sentencing, then the market value of the collateral reduced by tle
expected cost of the sale. See, e.q.,_United States v. Barrett, 51 F.3d 86, 90-91 (7th Cir.
1995) (including in loss the drop in value of property securing fraudulently obtained loans).
The Commission invites comment on low and when to determine loss in respect to crediting
pledged collateral and payments. More specificaly, the Commission invites comment o
whether to clarify the current rule that only payments made prior to discovery of the offense
are to be credited in determining loss, whether to clarify or change the current rule tha
provides that the value of the pledged collateral is determined by the amount the lendimgy
institution has recovered or can expect to recover, and whether to clarify what constituts
“discovery of the offense.” In addition, the Commission invites comment on whether tle
value of the pledged collateral should be determined at the timeit is pledged or at the time
of discovery of the offense, or some other time. In adlition, the Commission invites comment
on whether unforeseen (or unforeseeable) decreases (or increases) in the value of tle
collateral should affect the credit to be used to determine loss.

(7) Gain: Currently gain can be used in lieu of loss in certain limited circumstances
under 82F1.1. Compare United States v. Kopp, 951 F.2d 521, 530 (3d Cir. 1991) (holding
that gain cannot be used if loss is measurable even if loss is zero), withUnited States v.
Haddock, 12 F.3d 950, 960 (10th Cir. 1993) (allowing gain to be used as dternative at d
times). The Commission invites comment on whether to clarify the issue of whether or not
gain may be used in lieu of losslIf the rule should be clarified, should upward departures be
encouraged if the anount of gain substantially exceeds loss? Alternatively, the Commission
invites comment on whether gain should be used whenever it is greater than actual @
intended loss and, if so, how gain should be determined. The Commission also invits
comment on whether there are situations in which gain should be used for theft-type cass
under §2B1.1.

(8) Intended loss. Intended lossisto be used in fraud cases when it is determined to
be greater than actual loss. 82F1.1, comment. (n. 7). Some courts have held that intended
loss should be limited by concepts of “economic reality” or impossibility. CompareUnited
States v. Moored, 38 F.3d 1419, 1425 (6th Cir. 1994) (focusing on loss that defendart
“realisticdly intended”) with United States v. Lorenzo, 995 F.2d 1448, 1460 (9th Cir)
(“[T]he amount of [intended] loss . . . does not have to be realistic.”), cert. denied, 510 U.S.
881 (1993).

The Commisson invites comment on whether the current rule should be changed to
provide that loss is to be based primarily on actual loss, with intended loss available only as
apossible ground for departure. The Commisson further invites comment on whether, if the
substance of the current rule is to be retained, the magnitude of intended loss should 2
limited by the amount that the defendant realistically could have succeeded in obtaining
More specifically, the Commission invites comment on whether intended loss should fe
limited by concepts of “economic reality” or impossibility, such as in a government stig
operation where there can be no loss, or in a fase insurance claims case in which tle
defendant submits a claim for an amount in excess of the fair market value of the item.

(9) Risk of loss: Currently, in some cases defendants obtain loans by frauduler
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means but the loss is determined to be zero because of pledged collateral and payments made
prior to discovery. The Commission invites comment on whetherthe definition of loss should
be revised to include the corcept of risk of loss, so as to ensure higher punishment levels for
defendants who commit serious crimes that, because of the value of pledged collateral @
payments made before discovery, result in low or evenzero loss, and if so, how the risk of
loss might be determined. See §82F1.1, comment. (n. 7).

(10) Loss amounts that over- or understate the significance of the offense: The
Commission invites comment on whether to provide guidance for applying the currer
provison dlowing departure where the loss amount over- or understates the significance of
the offense. See 82F1.1, comment. (n. 10). More specifically, the Commission invite
comment on whether to specify that where the loss amount included through §1B13
(Relevant Conduct) is far in excess of the benefit personally derived by the defendant, tie
court might depart down to an offense level corresponding to the loss amount that moe
appropriately measures the defendant’s culpability. Alternatively, the Commission invite
comment on whether to provide a ecific offense characteristic or special rule to reduce the
offense level in such cases.

19(A). Issuefor comment: Section 511 of the Antiterrorism and Effective Death Penalty
Act of 1996 pertains to biological weapons. It incorporates attempt and conspiracy into 18
U.S.C. 8 175, which prohibits the production, stockpiling, transferring, acquiring, retaining,
or possession of biological weapons. It also expands the scope of biological weapors
provisions in chapter 10 of Title 18, United States Code, by expanding the meaning &
biological agents.

Section 521 creates anew offense at 18U.S.C. § 2332c. The new offense makes it unlawful
for a person, without lawful authority, to use (or attempt or conspire to use) a chemica
weapon against a United States nationa outside the United States, any person within tle
United States, or any federal property. The penalty is any term of years or life or, if desh
results, death or any term of years or life.

The Commission invites comment as to how the guidelines couldbe amended to include these
statutes. One approach could be to amend 82M 6.1 (Unlawful Acquisition, Alteration, Use,
Transfer, or Possession of Nuclear Materid, Weapons or Facilities) to include these statutes.

If the Commission were to select this approach, what changes, if any, would be appropriate
to accommodate these offenses?

(B). Issuefor comment: Section 702 creates anew offense at 18U.S.C. § 2332b. The new
offense makes it unlawful for a person, committing conduct occurring outside the Unitel
States and conduct occurring inside the United States and under specified circumstances, to
(1) kill, kidnap, maim, or commit an assault resulting in serious bodily injury or witha
dangerous weapon, or (2) create a substantial risk of serious bodily injury to another person
by damaging (or conspiring to damage) any real or persona property within the Unitel
States. The specified circumstances ae using or obstructing interstate or foreign commerce,
having the federal government or one of its employees or agents as a victim or intende
victim, involving federal property, and committing the offense in the territorial sea of tle
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United States or within the special maritimeor territorial jurisdiction of the United States.

Theterms of imprisonment under the rew offense are (1) death, or life, or any term of years,
if death resulted; (2) any term of years, for kidnapping; (3) not more than 35 years, fo

maiming; (4) not more than 30 years, for assault; (5) not more than 25 years, for damaging
or destroying property; (6) for any term of years not exceeding th& which would have applied

if the offense had been committed, for a conspiracy; and (7) not more than 10 years, fo

threatening to commit any such offense.

The provision also expressy precludes the imposition of aterm of probation for any of the
above-described offenses and precludes the imposition of concurrent sentences for terms of
imprisonment imposed under this section with any other terms of imprisonment.

The Commission invites comment on how the guidelines should be amended to include this
statute. For example, one option could be to amend the statutory index to reference tle
statute to the guideline for each of the underlying offenses.

20. Synopsis of Proposed Amendment: This is a three-part amendment. Firgt, this
amendment clarifies the application of 82X 3.1 when this guideline is used as the result of a
cross reference.

Second, this amendment clarifies the interaction of 8B1.3 (Relevant Conduct) with 882X3.1
(Accessory After the Fact) and 2X4.1 (Miggision of Felony). In the case of a guideline with
alternative base offense levels, as oposed to one base offense level and one or more specific
offense characteridics, the question has arisen as to whether the knowledge requirement set
forth in Application Note 1 applies to the selection of the appropriate base offense level

Consstent with 81B1.3, this amendment clarifies thatthe knowledge requirement does apply.

Findly, this amendment clarifies that, for purposes of 882X 3.1 and 2X4.1, if the offeng
guiddine applicable to the underlying offense refers to the defendant, such reference is to the
defendant who committed the underlying offense, not to the defendant who is convicted of
being an accessory or to the defendant who committed the misprision.
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§2X3.1.

Accessory After the Fact

Application Notes:

1.

§2X4.1.

"Underlying offense” means the offense as to which the defendant is convicted of being an
accessory. However, if the application of 82X3.1 results from a cross reference or other
ingtruction in another Chapter Two offense guideline (e.g., 882J1.2(c)(1), 2J1.3(c)(1)), the
underlying offense is the offense determined by that cross reference or instruction.

weFeDeterml ne the offense Ievel (base offense level, spedflc offense characterlstl CS, and
cross references) based on the conduct that was known or reasonably should have been
known, by the defendant; see Application Note 10 of the Commentary to 81B1.3 (Relevant
Conduct). In addition, if the Chapter Two offense guideline applicable to the underlying
offense refers to the defendant, such reference is to the defendant who committed the
underlying offense, not to the defendant who is convicted of being an accessory or to whom
this section applies due to a cross reference or other instruction in another Chapter Two
offense guideline.

Misprision of Felony

* * %

Commentary

Application Notes:

1.

“Underlying offense means the offense asto WhICh the defendant is conV| icted of comm| tt| ng
the misprision. y
eharaeteHStJr%—that—weFeDeter mine the offense Ievel (base offense leve, spedflc offense
characteristics, and cross references) based on the conduct that was known, or reasonably
should have been known, by the defendant; see Application Note 10 of the Commentary to
§1B1.3 (Relevant Conduct). In addition, if the Chapter Two offense guideline applicable
to the underlying offense refers to the defendant, such reference is to the defendant who
committed the underlying offense, not to the defendant who is convicted of committing the
misprision or to whom this section applies due to a cross reference or other instruction in
another Chapter Two offense guideline.

* * %

21. Synopsis of Proposed Amendment: This two-part amendment A) revises tre

Introdu

ctory Commentary to Chapter Three, Part B to put the application of §83B11
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(Aggravating Role) and 3B1.2 (Mitigating Role) in perspective and show the relationshp
among these adjustments, and B) revises 83B1.1. Options 1 and 2 of Part B maintain tle
current structure of 83B1.1 but revise the guideline to provide clearer definitions and cure a
significant anomaly in the current guideline structure. Option 3 of Part B presents @&
aternative structure similar to the proposed amendment to 83B1.2.

Following the amendment to 83B1.2 are severa issues for comment designed to elict
suggestions for aternative approaches.

A) Proposed Amendment:
PART B - ROLE IN THE OFFENSE

Introductory Commentary

This Part provides adjustments to the offense level based upon whether, in committing the
offense, the rete-the defendant (A) played -eemmittingthe-effersean aggravating or a mitigating
role, (B) abused a position of trust or used a special skill, or (C) used a minor. Fhe-tetermiration
of-ardefendant'stotetrthe-offenseEach of these determinations is to be made on the basis of altthe
conduct w&hm—the—seepe—effor which the defendant is accountable under 81B1.3 (Relevant
Conduct);; i.e., all conduct included under §1B1.3(a)(1)-(4), and not solely on the basis of elements
and actsci ted in the count of conviction.

Sections 3B1.1 (Aggravating Role) and 3B1.2 (Mitigating Role) are designed to provide
appropriate adjustments in the defendant’ s offense level based on the defendant’ s role and relative
culpability in the offense conduct for which the defendant is accountable under 81B1.3 (Relevant
Conduct). For 83B1.1 (Aggravating Role) or 83B1.2 (Mitigating Role) to apply, the offense must
involve the defendant and at least one other participant. If an offense has only one participant,
neither 83B1.1 nor 83B1.2 will apply. In some cases, some participants may warrant an upward
adjustment under 83B1.1, other participants may warrant a downward adjustment under 83B1.2,
and still other participants may warrant no role adjustment.

Although role adjustments are made within a framework of comparing the defendant’s
conduct to the conduct of other participants in the offense, the fact that the conduct of one
participant warrants an upward adjustment for an aggravating role, or warrants no adjustment,
does not necessarily mean that another participant must be assigned a downward adjustment for a
mitigating role. For example, Defendant A plans a bank robbery and hires Defendant B, who
commits the robbery. Both defendants plead guilty to bank robbery, and each has a Chapter Two
offenselevel of 24. Defendant B may be less culpable than Defendant A, who will receive an upward
adjustment under 83B1.1 for organizing the robbery and employing Defendant B. Nevertheless,
Defendant B does not have a minimal or minor role in the robbery and thus would not receive a
downward adjustment under 83B1.2 (Mitigating Role).

B) Proposed Amendment:
[Option 1

§3B1.1. Adqgravating Role
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Based on the defendant's role in the offense, increase the offense leve as
fetews:follows (Apply the Greatest):

@ If the defendant was an organlzer or leader of a—eﬁmmal—aeﬂv&y—that

v Y ve an offense that
mvolved a Ieest four other partici pants or was otherW|se extensive, increase
by 4 levels.

(b If the defendant wes a manager or superw sor (but—ﬁet—aﬁ-ergaﬁtzeﬁeHeadeﬁ

eeteasve(l) of at Ieast [three][four] other part|C| pantsin the offense or (2
in an offense that was otherwise extensive, increase by 3 levels.

(© If the defendant was an organizer, leader, manager, or supervisor t-any

eftmina-activity-other-than—tlesertbedth—a)-orb)of at least one other

participant in the offense, increase by 2 levels.

Commentary

Application Notes:

1.

32.

For purposes of this guideline —

A"participant” is a person who is criminally responsible for the commission of the offense,
but need not have been eenvictedcharged [or specifically identified, so long as the court
determines that the offense involved another such person]. A person who isnot criminally
responsible for the commission of the offense (e.q., an undercover law enforcement officer)
is not a participant.

An"organizer” or "leader” is the participant who is primarily responsible for the criminal
venture; the person in overall charge of the other participant(s). Generally, the organizer
or leader will be the person who plans and organizes the offense, recruits the other key
participant(s), makes the key decisions, directs and controls the actions of other
participants, and receives the largest share of the proceeds. In some offenses (generally
larger scale offenses), there may be more than one organizer or leader. The term
"organizer" or “leader” is not intended to apply to a person who merely suggests the
commission of the offense.

A "manager" or "supervisor" is a person, other than an "organizer" or "leader", who
exercises managerial or supervisory authority over one or more other participants, either
directly or indirectly. A manager or supervisor is at a lower level in the hierarchy than the
organizer or leader of the offense, and generally will receive a share of the proceeds that
is less than that of the organizer or leader but greater than that of the participant(s) that
he or she manages or supervises.

In assessing whether an organization is " otherwise extensive," all persons involved during
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the course of the entire offense are to be considered. Thus, a fraud that involved only three
participants but used the unknowing services of many outsiders could be considered
extensive.

In the case of a defendant who would have merited a minor or minimal role adjustment but
for the defendant's supervision of other minor or minimal participants, do not apply an
adjustment from 83B1.1 (Aggravating Role). Instead, this factor is to be considered in
determining the appropriate reduction, if any, under 83B1.2 (Mitigating Role). For
example, if the defendant would have merited a reduction for a minimal role but for his or
her supervision of other minimal participants, a reduction for a minor, rather than a
minimal, role ordinarily would be appropriate. Smilarly, if the defendant would have
merited a reduction for a minor role but for his or her supervision of other minimal or
minor participants, no reduction for role in the offense ordinarily would be appropriate.

The interaction of 883B1.1 and 3B1.2 is to be addressed in the manner described above.
Thus, if an adjustment from 83B1.1 is applied, an adjustment from §83B1.2 may not be

applied.

4. [lustrations of Circumstances That May Warrant an Upward Departure.

There may be circumstances in which a defendant has a more culpable role in the offense

but does not qualify for an upward adjustment under this section. In such circumstances,

an upward departure may be considered. The following are examples of circumstances that
may warrant an upward departure analogous to an aggravating role adjustment:

(A) A defendant who exercised management responsibility over the property, assets, or
activities of a criminal organization but who did not organize, lead, manage, or
supervise another participant.

(B) In a controlled substance offense, a defendant who functions at a relatively high
level in a drug distribution network but who, nevertheless, may not qualify for an
aggravating role adjustment because he or she does not exercise supervisory
control over other participants.

* * *
[Option 2
83B1.1. Aggravating Role

Based on the defendant's role in the offense, increase the offense level as follows:

@ If the defendant was an organlzer or Ieader of a—eﬁmmal—aeﬂv&y—tha&

erstve an offense that




involved at least four other participants or was otherwise extensive, increase
by 4 levels.

(eb)  If the defendant was an organizer, leader, manager, or supervisor tany
H Pt f f of one other participant in

the offense, increase by 2 levels.

In cases falling between () and (b), increase by 3 levels.

Commentary

Application Notes:

1.

For purposes of this guideline —

A"participant” is a person who is criminally responsible for the commission of the offense,
but need not have been eenvietedcharged [or specifically identified, so long as the court
determines that the offense involved another such person]. A person who isnot criminally
responsible for the commission of the offense (e.q., an undercover law enforcement officer)
is not a participant.

An"organizer” or "leader” is the participant who is primarily responsible for the criminal
venture; the person in overall charge of the other participant(s). Generally, the organizer
or leader will be the person who plans and organizes the offense, recruits the other key
participant(s), makes the key decisions, directs and controls the actions of other
participants, and receives the largest share of the proceeds. In some offenses (generally
larger scale offenses), there may be more than one organizer or leader. The term
"organizer" or "leader" is not intended to apply to a person who merely suggests the
commission of the offense.

A "manager" or "supervisor" is a person, other than an "organizer" or " leader”, who
exercises managerial or supervisory authority over one or more other participants, either
directly or indirectly. A manager or supervisor is at a lower level in the hierarchy than the
organizer or leader of the offense, and generally will receive a share of the proceeds that
is less than that of the organizer or leader but greater than that of the participant(s) that
he or she manages or supervises.
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To qualify for a 4-level adjustment under subsection (a), the defendant must be an organizer
or leader of an offense involving at least four participants in addition to the defendant. The
defendant need not, however, personally exercise supervisory control over all such
participants. To qualify for ana 2-level adjustment under this-seettensubsection (b), the
defendant must have been the organlzer Ieader manager or superwsor of one or-frere
other part|C| pants A -

a—erﬁﬂmal—efgamiaﬂen-ln cases falllng between subsectlons (a) and (b) i.e., where the
defendant organizes, leads, manages, or supervises more than one participant but whose
aggravating role does not rise to the level of that described in subsection (a), a three level
upward adjustment is warranted.

In assessing whether an organization is " otherwise extensive," all persons involved during
the course of the entire offense are to be considered. Thus, a fraud that involved only three
participants but used the unknowing services of many outsiders could be considered
extensive.

In the case of a defendant who would have merited a minor or minimal role adjustment but
for the defendant's supervision of other minor or minimal participants, do not apply an
adjustment from 83B1.1 (Aggravating Role). Instead, this factor is to be considered in
determining the appropriate reduction, if any, under 83B1.2 (Mitigating Role). For
example, if the defendant would have merited a reduction for a minimal role but for his or
her supervision of other minimal participants, a reduction for a minor, rather than a
minimal, role ordinarily would be appropriate. Smilarly, if the defendant would have
merited a reduction for a minor role but for his or her supervision of other minimal or
minor participants, no reduction for role in the offense ordinarily would be appropriate.

The interaction of 883B1.1 and 3B1.2 is to be addressed in the manner described above.
Thus, if an adjustment from 83B1.1 is applied, an adjustment from §83B1.2 may not be

applied.

Ilustrations of Circumstances That May Warrant an Upward Departure.

There may be circumstances in which a defendant has a more culpable role in the offense
but does not qualify for an upward adjustment under this section. In such circumstances,
an upward departure may be considered. The following are examples of circumstances that
may warrant an upward departure analogous to an aggravating role adjustment:
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[Option

(A) A defendant who exercised management responsibility over the property, assets, or
activities of a criminal organization but who did not organize, [lead], manage, or
supervise another participant.

(B) In a controlled substance offense, a defendant who functions at a relatively high
level in a drug distribution network but who, nevertheless, may not qualify for an
aggravating role adjustment because he or she does not exercise supervisory
control over other participants.

* * %

3

[83B1.1 Deleted - Not Shown]

§3B1.1.

Aqaravating Role

Based on the defendant's role in the offense as a substantially more culpable
participant, increase the offense level as follows (Apply the greater):

(@ If the defendant had [a mgjor aggravating] rolein [the][alarge-scalg] offense,
increase by 4 levels.

(b) If the defendant had [a lesser aggravating] role in the offense, increase by
2 levels.

Commentary

Application Notes:

1.

For purposes of this guideline—

A"participant” isa person who is criminally responsible for the commission of the offense,
but need not have been charged [or specifically identified, so long as the court determines
that the offense involved another such person]. A person who isnot criminally responsible
for the commission of the offense (e.g., an undercover law enforcement officer) is not a
participant.

["Large-scale offense” means an offense that involves at least five participants, including

the defendant, or an offense that involves at least two participants, including the defendant,
and is otherwise extensive.]

For amajor aggravating role adjustment to apply under subsection (a), the defendant must
be (A) a substantially more culpable participant, and (B) among the most culpable
participantsin the offense. Thefollowing is a non-exhaustive list of characteristics typically
possessed by a defendant with a major aggravating role:

() broad knowledge and under standing of the scope and structure of the offense, and
of the identity and role of the other participantsin the offense;

(i) sophisticated tasks performed;

(iii)  [primary][major] decision-making authority in the offense;
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(iv) [ primary][major] responsibility and control over the property, finances, and other
participants involved in the offense;

(V) the anticipated or actual total compensation or benefit was large in comparison to
thetotal return typically associated with offenses of the same type and scope; and

(vi) recruitment of other participants in the offense.

3. For a lesser role adjustment to apply under subsection (b), the defendant must (A) be a
substantially more culpable participant, and (B) typically possess some of the
characteristics associated with a major aggravating role, but not qualify for a major
aggravating role adjustment.

4. The determinations of (A) whether a defendant is a substantially more cul pable participant
warranting an aggravating role adjustment under this section, and (B) if so, whether a
major aggravating or lesser aggravating role adjustment is more appropriate, involve case-
specific, fact-based assessments of the defendant's conduct in comparison to that of other
participants in the offense. [In making these determinations, and particularly in
determining whether a defendant in fact has an aggravating role, the court may also wish
to compare the conduct of the defendant to the conduct of an average participant in an
offense of the same type and scope.] The sentencing judge isin a unique position to make
these determinations, based on the judge’ s assessment of all of the relevant circumstances.

5. In the case of a defendant who would have merited a minor or minimal role adjustment but
for the defendant's supervision of other minor or minimal participants, do not apply an
adjustment from 83B1.1 (Aggravating Role). Instead, this factor is to be considered in
determining the appropriate reduction, if any, under 83B1.2 (Mitigating Role). For
example, if the defendant would have merited a reduction for a minimal role but for his or
her supervision of other minimal participants, a reduction for a minor, rather than a
minimal, role ordinarily would be appropriate. Smilarly, if the defendant would have
merited a reduction for a minor role but for his or her supervision of other minimal or
minor participants, no reduction for role in the offense ordinarily would be appropriate.

The interaction of 883B1.1 and 3B1.2 is to be addressed in the manner described above.
Thus, if an adjustment from 83B1.1 is applied, an adjustment from §3B1.2 may not be

applied.

22(A). Synopsisof Proposad Amendment: This amendment clarifies the operation of the
mitigating role adjustment in 83B1.2, as follows:

1. The language in the guideline is standardized by using the term “offense” instead of
“criminal activity.”



10.

§3B1.2.

The “intermediate,” 3-level reduction is bracketed for possible deletion because t
does not provide a meaningfully distinct category and isunnecessary in view of the
overlapping ranges feature of the Sentencing Table.

A common, umbrella definition for mitigating role;i.e., “substantially less culpable
participant”, is provided. This definition should assist the court in distinguishirg
mitigating role defendants from those who receive an aggravating or no roe
adjustment.

Commentary in current Application Note 2 that has been viewed as overly restrictive
in regard to the minimal role adjustment is removed. Inits place, a non-exhaustive
list of typical characteristics associated with minimal role is provided. Tle
characteristics are derived from the case law and staff review of cases involvimg
adjustments for mitigating role.

A somewhat more helpful but still flexible definition of minor role is provided.

Commentary isaddedto reflect Commission intent that district court assessments of
mitigating role should be reviewed deferentially.

A circuit conflict regarding how mitigating role comparisons should be done -
whether within the context of relevant conduct or by comparing the defendant toa
hypothetical average participant -- is addressed. The suggested “compromisé
resolution (see bracketed language in Application Note4) is to require the relevant
conduct comparison but also suggest/allow the broader, “average participant
comparison if the court finds it helpful.

Commentary is added to address the burden of pesuasion in a common-sense fashion
consistent with the overall guidelines structure.

Commentary is added to address another circuit conflict regarding whether a cout
can analogize to mitigating role and downwardly depart when a defendant &
“directed” to some extent by a government agent or other person who is nota
criminally responsible participant.

The existing background commentary is removed because it is largely redundant and
unnecessary.

Mitigating Role

Based on the defendant's role in the offense as a substantialy less culpable
participant, decrease the offense level as follows.

@ If the defendant weas-aminima-parttetpant--any-ertminal activity had a
minimal role in the offense, decrease by 4 levels.
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(b If the defendant was-arminerpartteipant--any-erimina-activity had a minor

rolein the offense, decrease by 2 levels.

For purposes of this guideline—
"Participant” is defined in the Commentary to 83B1.1 (Aggravating Role).

"Substantially less culpable participant” means a defendant who (A) is recruited by, or
voluntarily assists, another more culpable participant in facilitating the commission of a
criminal offense, and (B) performs one or more limited, discrete functions that typically are
less critical to the success of the offense.

For a minimal role adjustment to apply under subsection (a), the defendant must be (A) a
substantially less culpable participant, and (B) among the least culpable participants in the
offense. The following is a non-exhaustive list of characteristics typically possessed by a
defendant with a minimal role:

0 lack of knowledge or understanding of the scope and structure of the offense, and
of the identity or role of the other participants in the offense;

(i) only unsophisticated tasks performed,;
(i) no material decision-making authority in the offense;

(iv) no, or very minimal, supervisory responsibility over the property, finances, or other
participants involved in the offense; and

(V) the anticipated or actual total compensation or benefit was small in comparison to
the total return typically associ'a'_[ed with offenses of the_same type'and Scope.

Ch ATy oc [JC O

For a minor role adjustment to apply under subsection (b), the defendant must (A) be a
substantially less culpable participant, and (B) typically possess some of the characteristics
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45,

associated with a minimal role, but not qualify for a minimal role adjustment.

The determinations of (A) whether a defendant is a substantially less culpable participant
warranting a mitigating role adjustment under this section, and (B) if so, whether a minimal
or minor role adjustment is more appropriate, involve case-specific, fact-based assessments
of the defendant's conduct in comparison to that of other participants in the offense. [In
making these determinations, and particularly in determining whether a defendant in fact
has a mitigating role, the court may also wish to measure the defendant’s conduct and
relative culpability against the elements of the offense of conviction and to compare the
conduct of the defendant to the conduct of an average participant in an offense of the same
type and scope.] The sentencing judgeisin a unique position to make these determinations,
based on the judge’ s assessment of all of the relevant circumstances.

The defendant bears the burden of persuasion in establishing whether the defendant
qualifies for a minimal or minor role adjustment under this section. As with any other
factual issue, the court, in weighing the totality of the circumstances, is not required to find,
based solely on the defendant's bare assertion, that such a role adjustment is warranted.

If a defendant has received a lower offense level by virtue of being convicted of an offense
significantly less serious than warranted by his actual criminal conduct, a reduction for a
mitigating role under this section ordinarily is not warranted because such defendant is not
a substantially less cul pable thanparticipant compared to a defendant whose only conduct
involved the less serious offense. For example, if a defendant whose actual conduct involved
a minimal role in the distribution of 25 grams of cocaine (an offense having a Chapter Two
offense level of 14 under §2D1.1) is convicted of simple possession of cocaine (an offense
having a Chapter Two offense level of 6 under 82D2.1), no reduction for a mitigating role
iswarranted because the defendant is not substantially less culpable than a defendant whose
only conduct involved the simple possession of cocaine.

If the defendant would be a substantially less culpable participant but for the fact that the
defendant was recruited by a person who is not criminally responsible for the commission
of the offense (e.g., an undercover law enforcement officer), a downward departure may be
warranted. Such a downward departure should not result, without more, in a lower
sentence than would result if the defendant had received a mitigating role adjustment under
this section.

* x  *

(B). Additional Issuesfor Comment: 1) The Commission invites comment on whether, as
an alternative to separate guidelines for aggravating role (83B1.1) and mitigating roé
(83B1.2), it should adopt a single or unitary role guideline with aggravating, mitigating, and
no role adjustments. What would be the advantages and/or disadvantages of such a
approach in comparison to the current structure?

2) Focusing on aggravating role, Option 3, the Commission invites comment m
characterigtics, in addition to those suggested, that reliably distimguish among aggravating role
adjustments, as well as those characteristics that reliably distinguish defendants with &
aggravating role from those warranting norole adjustment or a mitigating role adjustment.

3) Focusing on mitigating role, the Commission invites comment on characteristics, n
addition to those suggested in the proposed amendment, that distinguish defendants with a
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mitigating role from defendants who do not merit such an adjustment. Additionaly, tle
Commission invites suggestions regarding characteristics, factors, ad/or definitional language
that would better provide a meaningful distinction between minimal role and minor role
Findly, the Commission invites comment on whether it should expressly state whethe
“couriers’ or “mules’ receive aminimal, minor, or no role adjustment.

23. Synopsisof Proposed Amendment: This amendment addresses a split in the circuits
over the meaning of the last sentence of Application Note 1 in the Commentary to 83C1.1.
The issue is whether that sentence requires the use of a heightened standard of proof when
the court applies an enhancementfor perjury. Compare United States v. M ontague 40 F.3d
1251 (D.C. Cir. 1994) (applying the clear and convincing standard)with United States v.
Zaac, 62 F.3d 145 (6th Cir. 1995) (applying thepreponderance of the evidence standard).
The amendment changes the last sentence of Appication Note 1 so that it no longer suggests
the use of a heightened standard of proof. Instead, it clarifiesthat the court should be mindful
that not all inaccurate testimony or statements reflect awillful attempt to obstruct justice.

Second, subdivision (i) of Application Note 3 in 83C1.1 is deleted as unnecessary. Ths
subdivision is not helpful in contrasting the types of conduct that are serious enough ©
warrant an enhancement from those that arenot serious enough to warrant the enhancement.
The statutes referred to in subdivision (i) include a hodgepodge of provisions. Some hae
very marginal, if any, relevance (e.g., 18 U.S.C. § 1507 (picketing or parading)); and some
(eq., 18 U.S.C. 88 1514 (civil action to restrain haassment of a victim or witness), and 1515
(definitions for certain provisions; general provision)) have no relevance at all.

Third, thisamendment adds an additiona sentence at the end of Application Note 4 in 83C1.1
to clarify the meaning of the phrase "absent a separate count of conviction." A panel of the
Seventh Circuit, although reaching the correct result, has examined this phrase and found it
to be unclear. See United States v. Giacometti, 28 F.3d 698 (7th Cir. 1994).

Fourth, this amendment moves the last two sentences of Application Note 6 into a separate
Application Note 7. This clarifies that the guidance provided in these two sentences applies
to a broader set of cases than the cases described in the first two sentences of Applicatio
Note 6.
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§3C1.1.

Obstructing or Impeding the Administration of Justice

* * %

Commentary

Application Notes:

1.

This provision is not intended to punish a defendant for the exercise of a constitutional
right. A defendant'sdenial of guilt (other than a denial of guilt under oath that constitutes
perjury), refusal to admit guilt or provide information to a probation officer, or refusal to
enter a plea of guilty is not a basis for application of this provision. In applying this
prowsron in respect to aIIeged false testlmony or statements by the defendant sdeh

court should be cognizant that maccurate testimony or statements sometimes may result
from confusion, mistake, or faulty memory and, thus, not all inaccurate testimony or
statements necessarily reflect a willful attempt to obstruct justice.

The following is a non-exhaustive list of examples of the types of conduct to which this
enhancement applies:

(h) providing materially false information to a probation officer in respect to a
presentence or other investigation for the court:.

he-Some types of conduct that-absent

a—separ—ateeeunt—ef—eenvte&en—fensueh—eenduet— ordlnarlly do not warrant appllcatlon of

thepartiedtarbut may warrant a greater sentence W|th| n the otherW|se appllcable gmdel ine
range. However, if the defendant is convicted of a separate count for such conduct, this
enhancement will apply and increase the offense level for the underlying offense (i.e., the
offense with respect to which the obstructive conduct occurred). See Application Note 7,
below.

The following is a non-exhaustive list of examples of the types of conduct to which this
application note applies:

(a) providing a false name or identification document at arrest, except where such

conduct actually resulted in a significant hindrance to the investigation or
prosecution of the instant offense;
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78.

(b) making false statements, not under oath, to law enforcement officers, unless
Application Note 3(g) above applies;

(© providing incomplete or misleading information, not amounting to a material
falsehood, in respect to a presentence investigation;

(d) avoiding or fleeing from arrest (see, however, 83C1.2 (Reckless Endanger ment
During Flight)).

*

Where the defendant is convicted for an offense covered by §2J1.1 (Contempt), 82J1.2
(Obstruction of Justice), 82J1.3 (Perjury or Subornation of Perjury; Bribery of Witness),
§2J1.5 (Failure to Appear by Material Witness), 82J1.6 (Failure to Appear by Defendant),
§2J1.9 (Payment to Witness), 82X3.1 (Accessory After the Fact), or 82X4.1 (Misprision of
Felony), this adjustment is not to be applied to the offense level for that offense except where
a significant further obstruction occurred during the investigation, prosecution, or
sentencing of the obstruction offense itself (e.q., where the defendant threatened a witness
duri ng the course of the prosecutlon for the obstructlon offense) %ere-thedefendaﬁt—rs

Where the defendant is convicted both of the obstruction offense and the underlying offense
(the offense with respect to which the obstructive conduct occurred), the count for the
obstruction offense will be grouped with the count for the underlying offense under
subsection (c) of 83D1.2 (Groups of Closely Related Counts). The offense level for that
group of closdly related counts will be the offense level for the underlying offense increased
by the 2-level adjustment specified by this section, or the offense level for the obstruction
offense, whichever is greater.

Under this section, the defendant is accountable for his own conduct and for conduct that
he aided or abetted, counseled, commanded, induced, procured, or willfully caused.

24. Synopsis of Proposed Amendment: This amendment revises 83E1.1 (A cceptance of
Responsihility) in a number of key respects to provide greater flexibility to the sentenciry
judge in determining whether a defendant qualifies for aredudion in sentence, particularly the
additional 1-level reduction in subsection (b), based on the defendant's acceptance @
responsibility. First, this amendment eliminates many of theconsiderations currently listed
as appropriate to consider in determining whether the defendant qualifies for the 2-levé
reduction under subsection (@), reserving many of those considerations for a determination
of whether the defendant qualifies for the additiond one-level reduction under subsection (b).

Second, this amendment conditions receipt of the 2-level reduction on the timeliness of the
defendant's admission of conduct composing the offense of conviction, the defendants
admission or failure to falsely deny relevant conduct, and the defendant's not havimg
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committed, after filing of charges on the instant offense, conductthat, under the totality of
the circumstances, negates an inference of acceptance of responsibility. Therefore
obstructive conduct does not automatically preclude receipt of the 2-level reduction if tke
totality of the circumstances indicate that the defendant has accepted responsibility for tle
offense.

Third, thisamendment provides for an additional 1-level reduction if the defendant qualifies
for the 2-level reduction and the defendant has demonstrated extraordinary acceptance @

responsbility based on the sentencing judge's consideration of a variety of considerations

including those listed in Application Note 2, as well as the sentencing judge's consideration
of the totality of the circumstances.

Findly, the amendment provides a number of options with espect to whether the commission

of obstructive conduct or a new offense shoulddisqualify the defendant from receiving the
additional 1-level reduction.

[Entire 83E1.1 Deleted - Not Shown]

83E1.1. Acceptance of Responsbility

@ If the defendant demonstrates acceptance of responsibility for his offense,
decrease the offense level by 2 levels.

(b If the defendant qualifies for a decrease under subsection (a), the offense
level determined prior to the operation of subsection (a) islevel 16 or greater,
and the defendant clearly demonstrates extraordinary acceptance of
responsibility, decrease the offense level by 1 additional level.

Commentary
Application Notes:
1. A defendant qualifies under subsection (a), if the defendant:

@ truthfully admits, in a timely manner, the conduct comprising the offense(s) of
conviction, and truthfully admits or does not falsely deny any additional relevant
conduct for which the defendant is accountable under 81B1.3 (Relevant Conduct).
Note that a defendant is not required to volunteer, or affirmatively admit, relevant
conduct beyond the offense of conviction in order to obtain a reduction under
subsection (a). A defendant may remain silent in respect to relevant conduct
beyond the offense of conviction without affecting his ability to obtain a reduction
under this subsection. However, a defendant who falsely denies, or frivolously
contests, relevant conduct that the court determines to be true has acted in a
manner inconsistent with acceptance of responsibility; and

(b) has not, after the filing of charges on the instant offense, committed conduct that,
under the totality of the circumstances, negates an inference of acceptance of
responsibility. Conduct that may negate an inference of acceptance of
responsibility under this paragraph is (1) conduct resulting in an enhancement
under 83C1.1 (Obstructing or Impeding the Administration of Justice), i.e.,
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obstructive conduct, or (2) the commission of an offense by the defendant. Such
conduct does not necessarily disqualify the defendant from receiving a reduction
in offense level under this section. In determining whether such conduct
disqualifies the defendant from receiving a reduction in offense level under this
section, the court should consider the nature, seriousness, and timing of the
conduct, as well as the extent to which commission of the conduct is inconsistent
with acceptance of responsibility.

In the case in which the defendant qualifies for the 2-level reduction under subsection (a)
and the offense level determined prior to the operation of subsection (a) is level 16 or
greater, the court may grant an additional 1-level reduction under subsection (b) if the court
determines, under the totality of the circumstances, that the defendant has clearly
demonstrated extraordinary acceptance of responsibility. The sentencing judge isin a
unique position to make this determination. For thisreason, this determination is entitled
to great deference on review. In determining whether the defendant has clearly
demonstrated extraordinary acceptance of responsibility for purposes of subsection (b),
appropriate considerations include the following:

(@ fully cooperating with the probation officer in the preparation of the presentence
report. (Note: This includes appearing for interview as required, providing
accurate background information, including information regarding the defendant's
juvenile and adult criminal record, and providing complete financial information
as requested, in a timely fashion. With respect to discussion of the offense of
conviction and relevant conduct, the provisions set forth in Application Note 1(a)
above control);

(b) timely notifying authorities of hisintention to enter a plea of guilty, in a sufficiently
prompt manner to permit the government to avoid preparing for trial and to permit
the court to allocate its resources efficiently. (Note: The notification to authorities
of the intention to plead guilty should occur particularly early in the case. For
example, a defendant who pleads guilty one day before his scheduled trial date may
qualify under subsection (a), but such plea will not ordinarily be timely enough to
constitute an indicia of extraordinary acceptance of responsibility under this

paragraph);
[(c)  voluntary termination or withdrawal from criminal conduct or associations;]
[(d)  voluntary payment of restitution prior to adjudication of guilt;]
[(e)  voluntary surrender to authorities promptly after commission of the offense;]

[(F) voluntary assistance to authoritiesin the recovery of the fruits and instrumentalities
of the offense;]

[(g)  voluntary resignation fromthe office or position held during the commission of the
offense;]
[(h)  post-offense rehabilitative efforts (e.g., counseling or drug treatment); and]

[(D) voluntary stipulation to administrative deportation, in the case of a deportable
alien].

The defendant may qualify for the additional 1-level decrease under subsection (b) without
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satisfying all of the factors listed in this Application Note. However, satisfaction by the
defendant of one or more of the factors listed in this Application Note will not be sufficient
under subsection (b) if the court determines that, under the totality of the circumstances, the
defendant has not clearly demonstrated extraordinary acceptance of responsibility.

A defendant who, after the filing of charges on the instant offense, commits obstructive
conduct or a new offense [ may not receive the additional 1-level decrease under subsection
(b)] [ordinarily will not qualify for the additional 1-level decrease under subsection (b)]
[will qualify for the additional 1-level decrease under subsection (b) only in an
extraordinary casg].

3. Areduction in offense level under this section is not intended to apply to a defendant who
puts the government to its burden of proof at trial by denying the essential factual elements
of guilt, is convicted, and only then admits guilt and expresses remorse. Conviction by trial,
however, does not automatically preclude a defendant from consideration for such a
reduction. In rare situations a defendant may clearly demonstrate an acceptance of
responsbility for his criminal conduct even though he exercises his constitutional right to
atrial. Thismay occur, for example, where a defendant goes to trial to assert and preserve
issuesthat do not relate to factual guilt (e.q., to make a constitutional challenge to a statute
or a challenge to the applicability of a statute to his conduct). In each such instance,
however, a determination that a defendant has accepted responsibility will be based
primarily upon pre-trial statements and conduct.

Background: Subsection (a) provides a 2-level decrease in offense level. Subsection (b) provides
an additional 1-level decrease for a defendant at offense level 16 or greater prior to operation of
subsection (a) who both qualifies for a decrease under subsection (a) and clearly demonstrates
extraordinary acceptance of responsibility based on the factors listed in Application Note 2 or
equivalent factors. Subsection (b) does not apply, however, to a defendant whose offense level is
level 15 or lower prior to application of subsection (a). The reduction in the guideline range
provided by a 2-level decrease in offense level under subsection (a) is sufficient at offense level 15
or lower because the 2-level decrease provides a greater proportional reduction in the guideline
range than at higher offense levels due to the structure of the Sentencing Table.

The reduction of offense level provided by this section recognizes legitimate societal
interests. A defendant who timely demonstrates acceptance of responsibility for his offense is
appropriately given a lower offense level than a defendant who has not demonstrated acceptance
of responsibility. A defendant who further demonstrates extraordinary acceptance of responsibility
is likewise deserving of additional recognition of his extraordinary acceptance.

25. Synopsisof Proposed Amendment: This amendment clarifies that the commission of
a new offense while pendingtrial or sentencing on the instant offense is a negative indicant
of acceptance of responsibility. This provision does not require that the new offense k2
related or similar to the instant offense. Currently, there is a circuit split on this issue
Compare United States v. Morrison, 983 F.2d 730 (6th Cir. 1993)(consideration of post
indictment theft and positive drug test inappropriate in determining whether defendart
accepted respongbility for firearms viokations) with, e.q., United States v. Watkins 911 F.2d
983 (5th Cir. 1990)(upholding denia of acceptance for defendant convicted of possessity
stolen treasury checks who used cocaine pending sentencing).

93



83E1.1. Acceptance of Responsibility

* * %

Commentary

Application Notes:

4, Conduct resulting in an enhancement under 83C1.1 (Obstructing or Impeding the
Administration of Justice) ordinarily indicates that the defendant has not accepted
responsibility for his criminal conduct. There may, however, be extraordinary cases in
which adjustments under both 883C1.1 and 3E1.1 may apply. Smilarly, the commission
of an offense by the defendant while pending trial or sentencing on the instant offense,
whether or not that offense is similar to the instant offense, ordinarily indicates that the
defendant has not accepted responsibility for the instant offense.

* * %

26. Synopsis of Proposed Amendment: This amendment revises 83E1.1 (A cceptance of
Responsibility) to remove the restriction that currently prohibits the application of tle
additiona 1-level decrease in subsection (b) for offenselevels 15 and lower. This amendment
would allow consideration of the additional 1-level decrease for defendants at al offeng
levels. Consequently, eligibility for alternatives to incarceration would be increased fo
defendants at offense levels 15 and lower who receive a 3-level reduction for acceptance of
responsibility.

83E1.1. Acceptance of Responsibility

@ If the defendant clearly demonstrates acceptance of responsibility for his
offense, decrease the offense level by 2 levels.

(b) If the defendant quallfleﬁ for a decrease under subsectlon (a) ﬂaeeﬁease

aneHhe déeadaatawd has asssted authorltles in the mvestl gatlon or
prosecution of his own misconduct by taking one or more of
the following steps:

(1) timely providing complete information to the government concerning
his own involvement in the offense; or

2 timey notifying authorities of his intention to enter a plea of guilty,
thereby permitting the government to avoid preparing for trial and
permitting the court to allocate its resources efficiently,

decrease the offense level by 1 additional level.

Commentary
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Application Notes:

* * %

6. Subsection (&) provides a 2-level decrease in offense level. Subsection (b) provides an
additional 1-level decrease in offense level for a defendant at-offensetevet-16-or-greater
who both qualifies for a decrease under subsection
(a) and who has assisted authorities in the investigation or prosecution of his own
misconduct by taking one or both of the steps set forth in subsection (b). The timeliness of
the defendant's acceptance of responsibility is a consideration under both subsections, and
is context specific. In general, the conduct qualifying for a decrease in offense level under
subsection (b)(1) or (2) will occur particularly early in the case. For example, to qualify
under subsection (b)(2), the defendant must have notified authorities of his intention to enter
a plea of guilty at a sufficiently early point in the process so that the government may avoid
preparing for trial and the court may schedule its calendar efficiently.

Background: The reduction of offense level provided by this section recognizes legitimate societal
interests. For several reasons, a defendant who clearly demonstrates acceptance of responsibility
for his offense by taking, in a timely fashion, one or more of the actions listed above (or some
equivalent action) is appropriately given a lower offense level than a defendant who has not
demonstrated acceptance of responsibility.

Subsection (&) provides a 2-level decrease in offense level. Subsection (b) provides an
additional 1-level decrease for a defendant at-offensetevel-16-orgreaterpriorto-operation—of
subsecttor-tay who both qualifies for a decrease under subsection (a) and has assisted authorities
in the investigation or prosecution of his own misconduct by taking one or more of the steps
specified in subsection (b). Such a defendant has accepted responsibility in a way that ensures the
certai nty of his ]USt punlshment ina tlmely manner, thereby approprlately mer iti ng an addltlonal

84B1.3. Criminal Liveihood

If the defendant committed an offense as part of a pattern of crimina conduct
engaged inasalivelihood, hIS offenselevel shall be not Iessthan 1—3—uﬁle$—§3|:—1—1

{e&s—thaﬁ—l—lle\/el 13 (decreased by any appllcable ad] ustment from
83E1.1 (Acceptance of Responsibility)).

27. Synopsis of Proposed Amendment: This amendment resolves a circuit conflict with
respect to definitions of terms used in §4B1.1 (Career Offertler) and addresses several related
ISsues.

A) Miscellaneous Controlled Substance Offenses—This amendment addresses the
guestion of whether the offenses of possessing a listed chemical with intent to manufacture
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a controlled substance or possessing a prohibited flask or equipment with intent ©

manufacture a controlled substance are “controlled substance offenses’ under the caree

offender guideline. A pand of the Fifth Circuit concluded that possession of alisted chemical

with intent to manufacture a controlled substance is a controlled substance offense unde

84B1.2. United Statesv. Calverley, 11 F.3d 505 (5th Cir. 1993). (The panel questioned the
precedent on which the decision was based and recommended reconsideration en banc; o

reconsideration en banc, the Fifth Circuit declined to address the merits of the issue)) h

contrast, the Tenth Circuit has concluded that possession of alisted chemical with intent to
manufacture a controlled substance is not a controlled substance offense. United States v.

Wagner, 994 F.2d 1467, 1475 (10th Cir. 1993). This amendment makes such offensesa
“controlled substance offense” under the career offender guideline. There seems such a

inherent connection between possessionof alisted chemical or prohibited flask or equipment
with intent to manufacture a controlled substance and actually manufacturing a controlle

substance that the former offenses are fairly considered as controlled substance traffickirgy

offenses.

B) Additional Related | ssues—This amendment also addresses two other issues related to
the application of 84B1.1. The first related issueis whether the Commission should amend
84B1.2 to clarify that certain offenses are "crimes of violence" or "controlled substane
offenses’ if the offense of conviction established that the underlying offense was a "crime of
violence" or "controlled substance offense.” See United States v. Baker, 16 F.3d 854 (8th
Cir. 1994); United States v. Vea-Gonzalez, 999 F.2d 1326 (9th Cir. 1993), effectively
overruled on other grounds by Custis v. United States 114 S.Ct. 1732 (1994).

The second issue is whether to make the following nonsubstantive changes to 84B1.2 b
improve the internal consistency of the guidelines: (A) adding the phrase "punishable ly
imprisonment for a term exceeding one year" in subsection (2) to make it consistent wih
subsection (1); and (B) conforming the second paragraph of Application Note 2 of 84B1.2
to the language of 882K 1.3 and 2K 2.1.

84B1.2. Definitionsof Terms Used in Section 4B1.1

(#3@)  Theterm "crime of violence' means any offense under federal or state law,
punishable by imprisonment for aterm exceeding one year, that --

(1) has as an element the use, attempted use, or threatened use of
physical force against the person of another, or

(#2)  is burglary of a dwelling, arson, or involves use of explosives, or
otherwise involves conduct that presents a serious potential risk of
physical injury to another.

(2b)  Theterm "controlled substance offense” means an offense under a federal or
state law, punishable by imprisonment for aterm exceeding one year, that
prohibits prehibitthgthe manufacture, import, export, distribution, or
dispensing of a controlled substance (or a counterfeit substance) or the
possession of a controlled substance (or a counterfeit substance) with intent
to manufacture, import, export, distribute, or dispense.
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(Bc)  The term “two prior felony convictions’ means (Al) the defendant
committed the instant offense subsequent to sustaining at least two felony
convictions of either a crime of violence or a controlled substance offense
(i.e., two felony convictions of either a crime of violence, two felony
convictions of a controlled substance offense, or one felony conviction of a
crime of violence and one felony conviction of a controlled substance
offenseg), and (B2) the sentencesfor at least two of the aforementioned felony
convictions are counted separately under the provisions of 84A1.1(a), (b), or
(c). The date that a defendant sustained a conviction shall be the date that
the guilt of the defendant has been established, whether by guilty plea, trial,
or plea of nolo contendere.

Commentary

Application Notes:

1.

For the purposes of this guideline --

Fheterms "eCrime of violence" and "controlled substance offense” include the offenses of
aiding and abetting, conspiring, and attempting to commit such offenses.

"Crime of violence" includes murder, manslaughter, kidnapping, aggravated assault,
forcible sex offenses, robbery, arson, extortion, extortionate extension of credit, and
burglary of a dwelling. Other offenses are included whereas“ crimes of violence” if (A) that
offense has as an e ement the use, attempted use, or threatened use of physical force against
the person of another, or (B) the conduct set forth (i.e., expressy charged) in the count of
which the defendant was convicted involved use of explosives (including any explosive
material or destructive device) or, by its nature presented a serious potentlal rlsk of
physical injury to another. 6 L

Fheterm "eCrime of violence" does not include the offense of unlawful possession of a
firearm by a felon. Where the instant offense is the unlawful possession of a firearm by a
felon, 82K2.1 (Unlawful Receipt, Possession, or Trangportation of Firearms or Ammunition;
Prohibited Transactions Involving Firearms or Ammunition) provides an increase in offense
level if the defendant kashad one or more prior felony convictions for a crime of violence
or controlled substance offense; and, if the defendant is sentenced under the provisions of
18 U.SC. § 924(e), 84B1.4 (Armed Career Criminal) will apply.

Unlawfully possessing a listed chemical with intent to manufacture a controlled substance
(21 U.S.C. §841(d)(1)) is a "controlled substance offense.”

Unlawfully possessing a prohibited flask or equipment with intent to manufacture a
controlled substance (21 U.S.C. § 843(a)(6)) is a "controlled substance offense.”

Maintaining any place for the purpose of facilitating a drug offense (21 U.S.C. § 856) isa
"controlled substance offense” if the offense of conviction established that the underlying
offense (the offense facilitated) was a "controlled substance offense.”

Using a communications facility in committing, causing, or facilitating a drug offense
(21 U.S.C. § 843(b)) is a "controlled substance offense" if the offense of conviction
established that the underlying offense (the offense committed, caused, or facilitated) was
a "controlled substance offense.”

97



Possessing a firearm during and in relation to a crime of violence or drug offense
(18 U.SC. 8§924(c)) isa "crime of violence" or "controlled substance offense” if the offense
of conviction established that the underlying offense (the offense during and in relation to
which the firearm was carried or possessed) was a "crime of violence" or "controlled
substance offense.” Note that if the defendant also was convicted of the underlying offense,
the two convictions will be treated as related cases under 84A1.2 (Definitions and
Instruction for Computing Criminal History)).

3 "Prior felony conviction" means a prior adult federal or state conviction for an offense
punishable by death or imprisonment for a term exceeding one year, regardless of whether
such offense is specifically designated as a felony and regardless of the actual sentence
imposed. A conviction for an offense committed at age eighteen or older is an adult
conviction. A conviction for an offense committed prior to age eighteen is an adult
conviction if it is classified as an adult conviction under the laws of the jurisdiction in which
the defendant was convicted (e.q., a federal conviction for an offense committed prior to the
defendant's eighteenth birthday is an adult conviction if the defendant was expressly
proceeded against as an adult).

2. Section 4B1.1 (Career Offender) expresdy provides that the instant and prior offenses must
be crimes of violence or controlled substance offenses of which the defendant was convicted.
Therefore, in determining whether an offense is a crime of violence or controlled substance
for the purposes of 84B1.1 (Career Offender), the offense of conviction (i.e., the conduct of
which the defendant was convicted) is the focus of inquiry.

43,

28. Issuefor Comment: The Commission requests public comment on wheher, and in what
manner, it should address the following circuit court conflicts:

1) Whether an upward departuremay be based on dismissed or uncharged conduct that
isrelated to the offense of corviction but is not relevant conduct. Compare United States v.
Figaro, 935 F.2d 4 (1t Cir. 1991) (pemitting consideration of uncharged conduct related to
the offense of conviction); United States v. Kim, 896 F.2d 678 (2d Cir. 1990) with United
Statesv. Thomas 961 F.2d 1110 (3d Cir. 1992) (court cannot consider uncharged conduct).

2) Whether information provided in connection with an agreement under §1B1.8 (Use
of Certain Information) may be placed in the presentence report or used to affect conditions
of confinement. (The amendment would implicate 81B1.8.) Compare United States v.
Marsh, 963 F.2d 72, 74 (5th Cir.1992) (implying court may receive information);United
States v. Malvito, 946 F.2d 1066, 1068 (4th Cir.1991) (same) with United States v.
Abanatha, 999 F.2d 1246, 1249 (8th Cir. 1993), cert. denied 114 S.Ct. 1549 (1994)
(information shoud not be included in the presentence report because the Fifth Amendment
precludes information from being onsidered at sentencing or alowed to affect conditions of
confinement).

3) Whether drug quantities possessed for personal use should be aggregated wih
quantities distributed or possessed with intent to distribute. (Amendment would implicae
81B1.3 and 82D1.1.) Compare United States v. Antonietti, 86 F.3d 206, 209 (11th Cir.
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1996); United States v. Innamorati, 996 F.2d 456, 492 (1st Cir. 1993), cert. denied, 510 U.S.
955 (1996) with United States v. Rodriquez-Sanchez 23 F.3d 1488 (9th Cir. 1994) (personal
use amounts are not same course of conduct as quantities possessed for distribution).

4) Whether a federal prison camp is a“similar facility” under 82P1.1(b)(3). Compare
United States v. Hillstrom, 988 F.2d 448 (3d Cir. 1993), cert. denied, 115 S. Ct. 1382 (1995)
with United Statesv. Sarno, 24 F.3d 618 (4th Cir. 1994) (minimumsecurity prison is a secure
facility); United States v. Tapig 981 F.2d 1194 (11th Cir.), cert. denied, 113 S. Ct. 2979
(1993). (Although the Third Circuit initially disagreed with the Fourth Fifth, Ninth Tenth, and
Eleventh circuits, the district court on remand held trat a federal prison camp is not a“similar
facility” within the meaning of the escape guideline. United States v. Hillstrom, 837 F.Supp.
1324 (M .D.Pa. 1993); aff’d, 37 F.3d 1490 (unpublished)).

5) Whether the 2-level enhancement at 82F1.1(b)(3)(A) requires that the defendart
misrepresent his authority to act on behalf of a charitable or governmental organization
Compare United States v. Frazier, 53 F.3d 1105, 1111-14 (10th Cir. 1995) (enhancemert
does not apply to chairman of educational organization who misapplied funds because le
made no misrepresentation of his authority to act on behalf of the organization)with United
Statesv. Marcum, 16 F.3d 599, 603 (4th Cir.), cert. denied, 115 S. Ct. 137 (1994) (applying
enhancement to president of charitable organization who embezzled fund from tle
organization).

6) Whether “victim of the offense” under 83A 1.1 refers only to victim of the offense of
conviction or to victim of any relevant conduct. Compare United States v. Echevarrig 33
F.3d 175 (2d Cir. 1994) (vulnerable victim need not be victim of the offense of conviction);
United States v. Roberson, 872 F.2d 597 (5th Cir.), cert. denied, 493 U.S. 961 (1989) with
United States v. Dixon, 66 F.3d 133 (6th Cir. 1995); United States v. Wright, 12 F.3d 70 (6th
Cir. 1993), cert. denied 116 S. Ct. 320 (1995).

7) Whether a defendant’ s failure to admit to use of a controlledsubstance amounts to
willful and material obstruction of justice under 83C1.1 (Obstruction of Justice). Compare
United States v. Garcia, 20 F.3d 670 (6th Cir. 1994), cert. denied, 115 S. Ct. 1120 (1995)
with United States v. Belletiere 971 F.2d 961 (3d Cir. 1992); United States v. Thompson,
944 F.2d 1331 (7th Cir. 1991), cert. denied, 502 U.S. 1097 (1992).

8) Whether time in acommunity trestment cente is a “ sentence of imprisonment” under
84A1.2(e)(1). Compare United States v. Rasco, 963 F.2d 132 (6th Cir.), cert. denied 113 S.
Ct. 238 (1992) (detention in community treatment facility following revocation of paroleis
“incarceration”); United States v. Vanderlaan, 921 F.2d 257 (10th Cir. 1990), cert. denied,
499 U.S. 954 (1991) (placement in federal special treatment facility during period &
commitment to federal prison is confinement and is considered “ sentence of imprisonment”)
with United States v. Latimer, 991 F.2d 1509 (9th Cir. 1993) (placement in community
treatment facility following revocation of parole is not considered “incarceration”);United
States v. Urbizu, 4 F.3d 636 (8th Cir. 1993) (dicta) (placement in halfway house nad
categorized as confinement).

9) Whether convictions that are erased for reasons unrelated to innocence or errors of
law (regardless of whether they are termed by statute as “ set aside” or “expunged”) should
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be counted for purposes of criminal history. (Amendnent would implicate 84A 1.2, comment.
n. 10). Compare United States v. McDonald, 991 F.2d 866 (D.C. Cir. 1993) (examinirg
effect of set aside D.C. Y outh Rehabilitation Act conviction and noting it isautomatic and
unrelated to innocence) with United States v. Beaulieau, 959 F.2d 375 (2d Cir. 1992) (do not
count conviction where Vermont set aside statute intended to erase conviction from record,;
such aset asde is equivalent to expungement); United States v. Hidalgo, 932 F.2d 805 (9th
Cir. 1991) (do not count conviction subject to California Y outh Act set aside provism
releasing youth from all penalties and disabilities; treat as an expungement provision).

10)  Whether a court may impose a fine for costs of imprisonment under 85E1.2(c)

Compare United States v. Sellers 42 F.3d 116 (2d Cir. 1994), cert. denied, 116 S. Ct. 93

(1995) (85E1.2 does not require district court to impose apunitive fine in order to impose
a fine for costs of imprisonment); United States v. Turner, 998 F.2d 534 (7th Cir.), cert.

denied, 114 S. Ct. 639 (1993) with United States v. Corral, 964 F.2d 83 (1st Cir. 1992

(court cannot impose fine for cost of imprisonment when defendantis indigent); United States
v. Labat, 915 F.2d 603 (10th Cir. 1990) (cost of imprisonment is additional fine that cannot
be imposed unless court first imposes a punitive fine).

11)  Whether a departure above a statutorily required minimum sentence should @
measured from a defendant’s guideline range or the applicable mandatory minimum
(Amendment would implicate 885G1.1, 5K 2.0, 4A1.3.) Compare United States v. Carpenter,
963 F.2d 736 (5th Cir. 1992) (appropriatefor court to depart upwards from the range within
which the mandatory minimum falls); United States v. Doucette 979 F.2d 1042, 1047 (5th
Cir. 1992) with United States v. Rodriguez-Martinez 25 F.3d 797 (9th Cir. 1994) ( if the
court determines that a departure above a mandatory minimum is warranted, it shout
calculate the departure from the defendant’ s guideline range).

12)  Whether the district court can depart to the career offender level based on tle
defendant’ s crimind history, dthough the delendant does not otherwise qualify for the career
offender enhancement. Compare United States v. Ruffin, 997 F.2d 343, 347 (7th Cir.

1993)(“Only red convictions support aentence under 84B1.1."); United States v. Faulkner,

952 F.2d 1066, 1072-73(9th Cir. 1991)(career offender guidelines operate as an “on/off

switch and cannot be used for departure purposes if defendant does not qualifyas a career

offender) with United Statesv. Cash, 983 F.2d 558, 562 (4th Cir. 1992)(departure reasonable
when defendant would be career offender but for constitutional invalidity of one prio

conviction; 84A1.3 s level-by-level consideration isimplicit in the departure);United States
V. Hines 943 F.2d 348, 354-55 (4th Cir. 1991)(departure reasonable when defendant’ s two
prior murder convictions were consolidated for sentencing).

13)  Whether multiple criminal incidents occurring over a period of time may constitue
a single act of aberrant behavior warranting departure. Compare United States v.
Grandmaison, 77 F.3d 555 (1st Cir. 1996) (includes multiple acts leading up to tke
defendant’s commission of the offense); United States v. Takai, 941 F.2d 738 (9th Cir. 1991)
(multiple incidents over six-week period can be “single at: of aberrant behavior”) with United
Statesv. Marcello, 13 F.3d 752 (3d Cir. 1994) (requires spontaneous, thoughtless, single act
involving lack of planning); United States v. Williams 974 F.2d 25 (5th Cir. 1992), cert.
denied, 507 U.S. 934 (1993) (same).
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14)  Whether collateral consequences of a defendant’s conviction can be the basis ofa
downward departure. Compare United States v. Smith, 27 F.3d 649 (D.C. Cir. 1994)
(objectively more serious prison conditions faced by deportable diens may warrant downward
departure) with United States v. Sharapan, 13 F.3d 781 (3d Cir. 1994) (demise of defendant’s
business, employees' loss of jobs, and economic harm do not support downward departure);
United States v. Restreppo, 999 F.2d 640 (2d Cir.), cert. denied, 114 S. Ct. 405 (1993)
(disallowing departure based on collateral consequences of being a deportable alien).

15)  Whether the definition of “violent offense” under 85K 2.13 (Diminished Capacity) is
the same as“crime of violence’ under 84B1.2. Compare United States v. Poff, 926 F.2d 588

(7th Cir.), cert. denied, 502 U.S. 827 (1991); United States v. Maddalena, 893 F.2d 815 (6th

Cir. 1990), cert. denied, 502 U.S. 882 (1991) with United States v. Weddle 30 F.3d 532

(4th Cir. 1994); United States v. Chatman 986 F.2d 1446 (D.C. Cir. 1993).

29(A). Synopsisof Proposed Amendment: This amendment revises 885B1.3, 5B1.4, and
5D1.3 to reflect required conditions of probation and supevised release that have been added
by the Antiterrorism and Effective Death Fenalty Act of 1996 and other statutory provisions.
Section 5B1.4 is amended to list both statutorily requiredand discretionary conditionsin a
way that will facilitate their application in individual cases.

It isunclear whether section 203 of the Antiterrorism and Effect Death Penalty Act of 1996
was intended to effect achange in the conditions specified in the brackets in subsection (b)
of this amendment. Section 3563(a)(2) of Title 18, United States Code, provides thata
defendant convicted of afelony must also abide by at least one of the conditions of probation
set forth in 18 U.S.C. 8 3563(b)(2), (b)(3), or (b)(13). Before the Act, those conditions were
a fine ((b)(2)), an order of restitution ((b)(3)), or community service ((b)(13)). The At
ddeted the fine provision and renumbered the restitution and community service provision.
The conditions now referenced to 18 U.S.C. § 3563(b)(2), (b)(3), and (b)(13) are restitution
((b)(2)), notice to victims of the offense ((b)(3)), and an order that the defendant reside, or
refrain from residing, in a specific area ((b)(13)).

85B1.3. Conditions of Probation

@ If aterm of probation isimposed, the court is required by statute to impose
the following conditions:

@D that the defendant not commit another federa, state, or local crime
during the term of probation. 18 U.S.C. § 3563(a)(1). This
condition is reflected in 85B1.4(a) (condition #1);
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(€D)

2

3)

(4)

©)

(6)

(7)

(8)

that the defendant not unlawfully possess a controlled substance.
18 U.S.C. § 3563(a)(3). This condition is reflected in a broader
form in 85B1.4(a) (condition #8);

in the case of a defendant convicted for the first time of a domestic
violence crime, asdefined in 18 U.S.C. § 3561(b), that the defendant
attend apublic, private, or private nonprofit offender rehabilitation
program that has been approved by the court, in consultation with
the State Codlition Against Domestic Violence or other appropriate
experts, if an approved program isreadily available within a 50-mile
radius of the legal residence of the defendant. 18 U.S.C. §
3563(a)(4). This condition is reflected in a broader form in
85B1.4(b) (condition #25);

that the defendant refrain from any unlawful use of a controlled
substance and submit to one drug test within 15 days of release on
probation and at least two periodic drug tests thereafter (as
determined by the court) for use of a controlled substance, but the
condition gtated in this paragraph may be ameliorated or suspended
by the court for any individual defendant if the defendant's
presentence report or other reliable sentencing information indicates
alow risk of future substance abuse by the defendant. 18 U.S.C. §
3563(a)(5). This condition is reflected in a broader form in
§5B1.4(a) (condition #8) and §85B1.4(b) (conditions #22 and #23);

that the defendant make redtitution in accordance with 18 U.S.C. 88
2248, 2259, 2264, 2327, 3663, 3663A, and 3664. 18 U.S.C. §
3563(a)(6)(A). This condition is reflected in a broader form in
85B1.4(b) (condition #18);

that the defendant pay the special assessment imposed under 18
U.S.C. § 3013. 18 U.S.C. § 3563(a)(6)(B). This condition is
reflected in 85B1.4(a) (condition #15);

that the defendant notify the court of any material change in the
defendant's economic circumstances that might affect the defendant's
ability to pay restitution, fines, or specia assessments. 18 U.S.C.
8§ 3563(a)(7). This condition is reflected in 85B1.4(a) (condition
#16);

if the court has imposed a fine, that the defendant pay the fine or
adhere to a court-established installment schedule. 18 U.S.C. §
3563(a). This condition isreflected in 85B1.4(b) (condition #19).

If aterm of probation isimposed for afelony, the court shall impose at |east
one of the following as a condition of probation: a-fine; [an order of
restitution, or community service], unless the court finds on the record that
extraordinary circumstances exist that would make such a condition plainly
unreasonable, in which event the court shall impose one or more of the other
conditions set forth under 18 U.S.C. § 3563(b) (pertaining to discretionary
conditions of probation). 18 U.S.C. 8§ 3563(a)(2).
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(bC)

(d)

(€

The court may impose other conditions that (1) are reasonably related to the
nature and circumstances of the offense, the history and characteristics of the
defendant, and the purposes of sentencing, and (2) involve only such
deprivations of liberty or property as are reasonably necessary to effect the

purposes of sentencing. 18 U.S.C. 8 3563(b). Recommended-conditionsare

I ntermittent confinement (custody for intervals of time) may be ordered as a
condition of probation during the first year of probation. 18 U.S.C.
§ 3563(b)(120). Intermittent confinement shall be credited toward the
guiddline term of imprisonment at 85C1.1 as provided in the schedule at
§5C1.1(e). Thiscondition isreflected in 85B1.4(c) (condition #31).

Recommended conditions of probation are set forth in §5B1.4
(Recommended Conditions of Probation and Supervised Release).
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§5B1.4. Recommended Conditions of Probation and Supervised Release (Policy

Statement)

(@

The following "standard" conditions {313} are generalty recommended for
both probation and supervised release:. A condition (or a part of a condition)
designated by an asterisk may be statutorily required in al or some cases.

D)

(#2)

(23)

(34)

(45)

(56)

(67)

(78)

(89)

(910)

the defendant shall not commit another federal, state, or local
crime*

the defendant shall not leave the judicia district or other specified
geographic area without the permission of the court or probation
officer;

the defendant shal report to the probation officer as directed by the
court or probation officer and shall submit atruthful and complete
written report within the first five days of each month;

the defendant shall answer truthfully al inquiries by the probation
officer and follow the instructions of the probation officer;

the defendant shall support kisthe defendant’ s dependents and meet
other family responghilities (including, but not limited to, complying
with the terms of any court order or administrative process pursuant
to the law of a state, the District of Columbia, or any other
possession or territory of the United States requiring payments by
the defendant for the support and maintenance of any child or of a
child and the parent with whom the child is living);

the defendant shall work regularly at a lawful occupation unless
excused by the probation officer for schooling, training, or other
acceptable reasons,

the defendant shall notify the probation officer withir-seventy-two
heturs—ofat least ten days prior to any change #iof residence or
employment;

the defendant shall refrain from excessive use of alcohol and shall
not purchase, possess, use, distribute, or administer any rarcotte-or
other controlled substance, or any paraphernalia related to sdeh any
controlled substances, except as prescribed by a physician;*

the defendant shall not frequent places where controlled substances
areillegdly sold, used, distributed, or administered, or other places
specified by the court;

the defendant shall not associate with any persons engaged in
crimina activity, and shall not associate with any person convicted
of a felony unless granted permission to do so by the probation
officer;
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(b)

(3611) the defendant shall permit a probation officer to vist himthe
defendant at any time at home or elsewhere and shal permit
confiscation of any contraband observed in plain view by the
probation officer;

(3212) the defendant shall notify the probation officer within seventy-two
hours of being arrested or questioned by a law enforcement officer;

(3213) the defendant shal not enter into any agreement to act as an
informer or aspecid agent of alaw enforcement agency without the
permission of the court;

(3314) asdirected by the probation officer, the defendant shall notify third
parties of risks that may be occasioned by the defendant's criminal
record or persona history or characteristics, and shall permit the
probation officer to make such notifications and to confirm the
defendant's compliance with such notification requirement:;

(15) thedefendant shal pay the special assessment imposed or adhere to
a court-ordered installment schedule for the payment of the special
assessment;*

(16) the defendant shall notify the probation officer of any material
change in the defendant's economic circumstances that might affect
the defendant's ability to pay any unpaid amount of restitution, fines,
or specia assessments.*

Thefollowing "special” conditions of probation and supervised release {34~

24y are either recommended erregtitred-by-tawtnRderin the circumstances
described:-or-may-be-appropriateii-aparticttar-easeand, in addition, may

otherwise be appropriate in particular cases. A condition (or a part of a
condition) designated by an asterisk may be statutorily required in all or
some Cases.

(#417) Possession of Weapons

If the instant conviction is for a felony, or if the defendant was
previoudy convicted of a felony or used a firearm or other
dangerous weapon in the course of the instant offense—it—s
-- acondition prohibiting the
defendant from possessing a firearm or other dangerous weapon.

(#518) Redtitution

If the court imposes an order efor condition requiring restitution -+
tsrecommended-that-the-eodrtmpese -- a condition requiring the

defendant to make payment of restitution or adhere to a court
ordered ingtalment schedule for payment of restitution. See-85E+%

If any regtitution obligation remains unpaid at the commencement of
a term of supervised release, it shall be a condition of supervised
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(2619)

(&720)

release that the defendant pay any such restitution in accordance
with the schedule of payments ordered by the court.

Fines

If the court imposes afine;
-- acondition requiring the defendant to pay the fine or adhereto a
court ordered installment schedule for payment of the fine.*

If any fine obligation remains unpaid at the commencement of a
term of supervised release, it shall be a condition of supervised
release that the defendant pay any such fine in accordance with the
schedule of payments ordered by the court.

Debt Obligations

If an installment schedule of payment of restitution or fines is
imposed;—t-s-recommentied-thet-the-eotirtmpese -- a condition
prohibiting the defendant from incurring new credit charges or
opening additional lines of credit without approval of the probation
officer unless the defendant is in compliance with the payment
schedule.

(#821) Accessto Financial Information

(2322)

(23)

(24)

If the court imposes an order of restitution, forfeiture, or notice to
victims, or orders the defendant to pay afine it+s+ecommencted that
the-eodrttmpese -- acondition requiring the defendant to provide the
probation officer access to any requested financial information.

Substance Abuse Program Participation

If the court has reason to believe that the defendant is an abuser of
narcotics, other controlled substances or a coholttstecommended
that—the—eourt+mpose -- a condition requiring the defendant to
participate in a program approved by the United States Probation
Office for substance abuse, which program may include testing to
determine whether the defendant has reverted to the use of drugs or
alcohol.

Drug Testing

Unless the court determines that there is a low risk of future
substance abuse by the defendant -- a condition requiring the
defendant to submit to one drug test within fifteen days of release on
(probation)(supervised release) and at least two periodic drug tests
thereafter, as determined by the court.*

Note: This condition is not necessary if the substance abuse program
participation condition (condition #22) is imposed.
Mental Health Program Participation
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(©

(25

If the court has reason to believe that the defendant is in need of
psychological or psychiatric treatment, t+ts+ecommended-that-the

' -- acondition requiring that the defendant participate
in amenta hedth program approved by the United States Probation
Office.

Domestic Violence Program Participation

In the case of a defendant convicted of a domestic violence crime, as
defined in 18 U.S.C. § 3561(b), a condition requiring the defendant
to attend a public, private, or private nonprofit offender
rehabilitation program that has been approved by the court, in
conaultation with the State Coalition Againgt Domestic Violence or
other appropriate experts, if an approved program is readily
available within a 50-mile radius of the legal residence of the
defendant.*

Additional Conditions

The following "specia conditions' may be appropriate on a case-by-case

basis;

(#926) Community Confinement

(2027)

Residence in a community treatment center, halfway house or
similar facility may be imposed as a condition of probation or
supervised release. See 85F1.1 (Community Confinement).

Home Detention
Home detention may be imposed as a condition of probation or

supervised release, but only as a substitute for imprisonment. See
85F1.2 (Home Detention).

(2228) Community Service

Community service may be imposed as a condition of probation or
supervised release. See 85F1.3 (Community Service).

(2229) Occupational Restrictions

Occupational restrictions may be imposed as a condition of
probation or supervised release. See 85F1.5 (Occupational
Restrictions).

(2530) Curfew

HA condition imposing a curfew may be imposed if the court
concludes that restricting the defendant to his place of residence
during evening and nighttime hours is necessary to provide just
punishment for the offense, to protect the public from crimes that the
defendant might commit during those hours, or to assist in the
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rehabilitation of the defendant,—a—eondittor—of—etrfenw—is
reeommended. Electronic monitoring may be used as a means of
surveillance to ensure compliance with a curfew order.

(31  Intermittent Confinement
Intermittent confinement (custody for intervals of time) may be
ordered as a condition of probation during the first year of
probation.
Note: This condition may not be ordered as a condition of
supervised release.
Commentary
Application Note:
1 Home detention, as defined by 85F1.2, may only be used as a substitute for imprisonment.

See 85C1.1 (Imposition of a Term of Imprisonment). Under home detention, the defendant,
with specified exceptions, is restricted to htsthe defendant’ s place of residence during all
non-working hours. Curfew, which limits the defendant to kis the defendant’s place of
residence during evening and nighttime hours, is less restrictive than home detention, and
may be imposed as a condition of probation whether or not imprisonment could have been

ordered.

85D1.3. Conditions of Supervised Release

(@

If aterm of supervised release is imposed, the court is required by statute to
impose the following conditions:

D

2)

3

that the defendant not commit another federa, state, or local crime
during the term of supervised release. 18 U.S.C. § 3583(d). This
condition is reflected in 85B1.4(a) (condition #1);

that the defendant not unlawfully possess a controlled substance.
18 U.S.C. § 3583(d). This condition is reflected in abroader form
in 85B1.4 (a) (condition #8);

in the case of a defendant convicted for the first time of a domestic
violence crime, as defined in 18 U.S.C. 8§ 3561(b), that the defendant
attend a public, private, or private nonprofit offender rehabilitation
program that has been approved by the court, in consultation with
the State Codition Against Domestic Violence or other appropriate
experts, if an approved program isreadily available within a 50-mile
radius of the legal resdence of the defendant. 18 U.S.C. § 3583(d).
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This condition is reflected in 85B1.4(b) (condition #25);

(4 that the defendant refrain from any unlawful use of a controlled
substance and submit to one drug test within 15 days of release on
supervised release and at |east two periodic drug tests thereafter (as
determined by the court) for use of a controlled substance, but this
condition may be ameliorated or suspended by the court for any
individual defendant if the defendant's presentence report or other
reliable sentencing information indicates a low risk of future
substance abuse by the defendant. 18 U.S.C. § 3583(d). This
condition is reflected in a broader form in 885B1.4(a) (condition
#8), and 5B1.4(b) (conditions #22 and #23).

(b The court may impose other conditions of supervised release, to the extent
that such conditions are reasonably related to (1) the nature and
circumstances of the offense and the history and characteristics of the
defendant, and (2) the need for the sentence imposed to afford adequate
deterrence to criminal conduct, to protect the public from further crimes of
the defendant, and to provide the defendant with needed educational or
vocationd training, medica care, or other correctional treatment in the most

effective manner. 18 U.S.C. §§-3553(a)(2)-ane-3583(d).

(© Recommended conditions of supervised release are set forth in §5B1.4
(Recommended Conditions of Probation and Supervised Release).

Commentary

Background: This section applies to conditions of supervised release. The conditions generally
recomrended for super\nsed release arethose recommended for probatl on See §581 4. ﬁrbreadef

Conforming Amendment:

88D1.3. Conditions of Probation - Organizations

@ Pursuant to 18 U.S.C. 8 3563(a)(1), any sentence of probation shall include
the condition that the organization shatt not commit another federal, state, or
local crime during the term of probation.

* * %
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(© Pursuant to 18 U.S.C. § 3563(a)(6)(A), any sentence of probation shall
include the condition that the defendant make restitution in accordance with
18 U.S.C. §8 2248, 2259, 2327, 3663, 3663A, and 3664.

(d) Pursuant to 18 U.S.C. § 3563(a)(6)(B), any sentence of probation shall
include the condition that the defendant pay the special assessment imposed
under 18 U.S.C. § 3013.

(e Pursuant to 18 U.S.C. 8 3563(a)(7), any sentence of probation shall include
the condition that the defendant notify the court of any material change in the
defendant's economic circumstances that might affect the defendant's ability
to pay restitution, fines, or special assessments.

(H Pursuant to 18 U.S.C. § 3563(a), if the court has imposed a fine, any
sentence of probation shall include the condition that the defendant pay the
fine or adhere to a court-established installment schedule.

(€9)

(B). Issue for Comment: The Commission invites comment as to whether 885B13

(Conditions of Probation), 5B1.4 (Recommended Conditions of Probation and Supervised
Release), and 5D 1.3 (Conditions of Supervised Release) shouldbe reorganized so as to better

distinguish between the statutorily required, standard,and special conditions of probation and
supervised release. For example, one option could be to delete §5B1.4 and amend §885B1.3
and 5D 1.3 so that subsection (@) of each guideline lists al the statutorily required conditions
of probation or supervised release, subsection (b) lists all the standard conditions, aal

subsection (c) lists all the optional conditions.

30. Synopsis of Proposed Amendment: This amendment revises 85D1.2 (Term d
Supervised Release) to make clear that a defendant who qualifies under the "safety valvé
(85C1.2, 18 U.S.C. § 3553(f)) is not subject to any statutory minimum term of supervise
release. Thisissue hasarisen in anunber of hotline calls. This amendment aso clarifies that
the requirement in subsection (a), with respect to the length of aterm of supervised release,
is subject to the requirement in subsection (b) that the term be not lessthan any statutorily
required term of supervised release.

85D1.2. Term of Supervised Release

@ Subject to subsection (b), itf aterm of supervised release is ordered, the
length of the term shall be:

(@)} at least three years but not more than five years for a defendant
convicted of aClass A or B felony;

2 at least two years but not more than three years for a defendant
convicted of aClass C or D felony;
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3

one year for a defendant convicted of a Class E felony or a
Class A misdemeanor.

(b Provided-thattThe term of supervised release imposed shall in no event
be less than any statutorily required term of supervised release.

Commentary
Application Note:
1. In the case of a defendant who qualifies under 85C1.2 (Limitation on Applicability of

Satutory Minimum Sentence in Certain Cases), the term of supervised release isto be
determined under subsection (a) without regard to any otherwise applicable statutory
minimum term of supervised releaseg; i.e., the requirement in subsection (b) is
inapplicable in such a case because a statutory minimum term of supervised release no
longer applies to that defendant.

31(A). Synopsisof Proposed Amendment: This amendment conforms the provisions of
85E1.1 to the restitution provisions of sections 204 and 205 of the Antiterrorism am
Effective Death Penalty Act of 1996. Because the new restitution provisionshave ex post
facto provisions that cannot be addressed in the usual fashion (by determining whether tle
final Chapter Five guideline range is greater), a separate provision is set forth as a specia
instruction to address this issue and allow the maintenance of the Commission's "one book™

rule.

85E1.1. Restitution

@ The court shall --

(D

(2)

enter arestitution order in the case of an identifiable victim of the
offense for the full amount of the victim'sloss, if such order is
authorized under 18 U.S.C. §8 2248, § 2259, § 2264, § 2327, §
3663-3664, or § 3663A; or

impose aterm of probation or supervised release with a condition
requiring restitution in the case of an identifiable victim of the
offense for the full amount of the victim'sloss, if arestitution
order would be authorized under 18 U.S.C. 88 3663-3664, except
for the fact that the offense of conviction is not an offense set
ferthriAunder Title 18, United States Code, 21 U.S.C. § 841, §
848(a), § 849, § 856, § 861, or § 863, or 49 U.S.C. § 46312,
§ 46502, or § 46504;mpese-aterm-of-probation-or-supervised

I 0 i - e

(b) Provided, that the provisions of subsection (&) do not apply --
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(1) when full restitution has been made;; or

2 in the case of arestitution order under 8 3663; a restitution order
under 18 U.S.C. 8§ 3663A that pertains to an offense against
property described in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a
condition of restitution imposed pursuant to subsection (a)(2)

above to the extent the court det&ﬁmﬁeeﬂaat%heeenﬁalmatreﬁ—aﬁd

flnds from facts on the record that (1) the number of |dent|f|able
victimsis so large as to make restitution impracticable, or (2)
determining complex issues of fact related to the cause or amount
of the victim's losses would complicate or prolong the sentencing
process to a degree that the need to provide restitution to any
victim is outweighed by the burden on the sentencing process.

If a defendant is ordered to make restitution to an identifiable victim and
to pay afine, the court shall order that any money paid by the defendant
shall first be applied to satisfy the order of restitution.

(€

(f)

A restitution order may direct the defendant to make a single, lump sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments. 18
U.S.C. §3664(f)(3)(A). Anin-kind payment may be in the form of (1)
return of property; (2) replacement of property; or (3) if the victim agrees,
services rendered to the victim or to a person or organization other than
the victim. 18 U.S.C. § 3664(f)(4).

A redtitution order may direct the defendant to make nominal periodic
payments if the court finds from facts on the record that the economic
circumstances of the defendant do not allow the payment of any amount of
arestitution order and do not alow for the payment of the full amount of
arestitution order in the foreseeable future under any reasonable schedule
of payments.

Specia Instruction

@D This guideline applies only to a defendant convicted of an offense
committed on or after November 1, 1997. Notwithstanding the
provisions of 81B1.11 (Use of Guidelines Manua in Effect on
Date of Sentencing), use the former 85E1.1 (set forth in Appendix
C, amendment 537) in lieu of this guideline in any other case.

Commentary
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Background Section 3553(a)(7) of Title 18, United States Code, requires the court, "in
determining the particular sentence to be imposed,” to consider "the need to provide restitution

to any vi ctr ms of the offense " Seetren—3556ﬂfiﬁtte—18—autherﬁes+heeeuﬁ—te—rmpese+esﬂtuﬂen

:Frtle—er—eFAQ-H—&&§—463&:2—§—46592—eﬁ§—46594— Orders of r%tltutlon are authorlzed under
18 U.SC. 88 2248, 2259, 2264, 2327, 3663, and 3663A. For ether offenses for which an order
of restitution is not authorrzed restltutlon may be |mposed as a condition of probatlon or
supervised release. y
6#99{—1988)— To the extent that any of the abovenoted statutory provrsrons conﬂlct W|th the
provisions of this guideline, the applicable statutory provision shall control.




made:

Conforming Amendment:

[Entire §8B1.1 Deleted - Not shown]

88B1.1. Restitution - Organizations

(@ The court shall --

D enter arestitution order in the case of an identifiable victim of the
offense for the full amount of the victim'sloss, if such order is
authorized under 18 U.S.C. 8§ 2248, § 2259, § 2264, § 2327, 8
3663, or § 3663A; or

2 impose aterm of probation with a condition requiring restitution
in the case of an identifiable victim of the offense for the full
amount of the victim'sloss, if a restitution order would be
authorized under 18 U.S.C. 8§ 3663, except for the fact that the
offense of conviction is not an offense under Title 18, United
States Code, 21 U.S.C. § 841, § 848(a), § 849, § 856, § 861, or §
863, or 49 U.S.C. § 46312, 8§ 46502, or § 46504.

(b) Provided, that the provisions of subsection (&) do not apply --
D when full restitution has been made; or

2 in the case of arestitution order under § 3663; arestitution order
under 18 U.S.C. § 3663A that pertains to an offense against
property described in 18 U.S.C. § 3663A(c)(1)(A)(ii); or a
condition of restitution imposed pursuant to subsection (a)(2)
above, to the extent the court finds, from facts on the record, that
(2) the number of identifiable victimsis so large asto make
restitution impracticable, or (2) determining complex issues of
fact related to the cause or amount of the victim's losses would
complicate or prolong the sentencing process to a degree that the
need to provide regtitution to any victim is outweighed by the
burden on the sentencing process.

(© If adefendant is ordered to make restitution to an identifiable victim and
to pay afine, the court shall order that any money paid by the defendant
shall first be applied to satisfy the order of restitution.

(d) A restitution order may direct the defendant to make a single, lump sum
payment, partial payments at specified intervals, in-kind payments, or a
combination of payments at specified intervals and in-kind payments. 18
U.S.C. 8 3664(f)(3)(A). Anin-kind payment may be in the form of (1)
return of property; (2) replacement of property, or (3) if the victim agrees,
services rendered to the victim or to a person or organization other than
the victim. 18 U.S.C. 8 3664(f)(4).

(e A restitution order may direct the defendant to make nominal periodic
payments if the court finds from facts on the record that the economic
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circumstances of the defendant do not alow the payment of any amount of
arestitution order, and do not allow for the payment of the full amount of

arestitution order in the foreseeable future under any reasonable schedule
of payments.

® Specia Instruction

@D This guideline applies only to a defendant convicted of an offense
committed on or after November 1, 1997. Notwithstanding the
provisions of 81B1.11 (Use of Guidelines Manual in Effect on
Date of Sentencing), use the former 88B1.1 (set forth in Appendix
C, amendment 537) in lieu of this guideline in any other case.

Commentary

Backaround: Section 3553(a)(7) of Title 18 requires the court, "in determining the particular
sentence to be imposed,” to consider "the need to provide restitution to any victims of the
offense.” Orders of restitution are authorized under 18 U.S.C. §§ 2248, 2259, 2264, 2327, 3663,
and 3663A. For offenses for which an order of restitution is not authorized, restitution may be
imposed as a condition of probation.

* * %

(B). Issuefor Comment: Community Restitution -- Section 205 of the Antiterrorism and
Effective Death Penalty Act of 1996 authorizes district courts to order “communiy
restitution” when sentencing a defendant convicted of an offense described in 21 U.S.C.8
841, § 848(a), § 849, § 856, § 861, or § 863 in which there is no dentifiable individual victim.
The Act further directs the Commission to promulgate guidelines, based on the amount &
public harm caused by the offense and not to exceed the amount of the fine ordered for the
offense, to assist courts in determining the appropriate amount of community restitution to
be ordered in individual cases.

The Commission requests comment regarding implementation of this directive in order ©
effectuate fully congressional intent. The Commission specifically requests comment on (1)
how the Commission should determine the appropriate amount of community restitution to
be ordered, (2) whether it would be appropriate to determine the amount of communiy
restitution by reference to the fine table found at 85E1.2 of the Guidelines Manual
(3) whether it would be appropriate to apportion a specific percentage of any fine ordere
under the current guidelines to community restituton, and (4) if it is appropriate to apportion
a specific percentage of any fine ordered under the current guidelines to communiy
restitution, whether the Commission should adjust the fine table.

32. Synopsisof Proposed Amendment: This amendment implements section 210 of the
Antiterrorism and Effective Death Penalty Act of 1996. Section 210 amends 18 U.S.C
8 3013(a)(2) to provide for a specia assessment, in the case of afelony, of not less than $100
for an individual and not less than $400 for an organization.
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[Entire 85E1.3 Deleted - Not shown]

§5E1.3.

Special Assessments

@ In the case of a defendant convicted of a felony offense committed on or
after April 24, 1996, the specia assessment shall be $100.

(b) In the case of a defendant convicted of --
D amisdemeanor offense or an infraction; or
2 afelony offense committed prior to April 24, 1996,

the special assessment shall be the amount fixed by statute (18 U.S.C. §
3013).

Commentary

Application Notes:

This guideline applies only if the defendant is an individual. See 88E1.1 for special
assessments applicable to organizations.

In the case of a felony conviction for an offense committed by an individual on or after
April 24, 1996, this guideline specifies a special assessment in the amount of $100. Any
greater special assessment is a departure from this guideline.

In any other case, the special assessment is in the amount set forth by statute.

The following special assessments are provided by statute (18 U.SC. 8§ 3013):

For Offenses Committed By Individuals On Or After April 24, 1996:

(A Not less than $100, if convicted of a felony;

(B) $25, if convicted of a Class A misdemeanor;

© $10, if convicted of a Class B misdemeanor or an infraction;
(D) $5, if convicted of an infraction or a Class C misdemeanor.

For Offenses Committed By Individuals On Or After November 18, 1988 But Prior To
April 24, 1996:

(E) $50, if convicted of a felony;

(3] $25, if convicted of a Class A misdemeanor;

(G) $10, if convicted of a Class B misdemeanor or an infraction;
(H) $5, if convicted of an infraction or a Class C misdemeanor.

For Offenses Committed By Individuals Prior To November 18, 1988:

() $50, if convicted of a felony;
J) $25, if convicted of a misdemeanor.

A special assessment is required by statute for each count of conviction.
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Background: Section 3013 of Title 18, added by The Victims of Crimes Act of 1984, Pub. L. No.
98-473, Title 11, Chap. X1V, requires courts to impose special assessments on convicted
defendants for the purpose of funding the Crime Victims Fund established by the same
legislation.

In the case of felony conviction for an offense committed on or after April 24, 1996, the
special assessment authorized by statute on each count is not less than $100 if the defendant is
an individual. No maximum limit is specified. In all other cases, the amount of the special
assessment is fixed by statute.

The Commission has set the guideline for a special assessment for a felony offense
committed by an individual on or after April 24, 1996 at $100. The Commission believes a
special assessment in this amount, combined with the restitution provisionsin 85E1.1
(Restitution) and the fine provisions in 85E1.2 (Fines) (which increase with the seriousness of
the offense committed), will provide an appropriate, coordinated financial penalty.

[Entire 88E1.1 Deleted - Not shown]

88E1.1. Special Assessments - Organizations
(@ In the case of a defendant convicted of a felony offense committed on or

after April 24, 1996, the specia assessment shall be $400.
(b) In the case of a defendant convicted of --
D amisdemeanor offense or an infraction; or

2 afelony offense committed prior to April 24, 1996,
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the special assessment shall be the amount fixed by statute (18 U.S.C. §
3013).

Commentary

Application Notes

1.

3.

This guideline applies if the defendant is an organization. It does not apply if the
defendant isan individual. See 85E1.3 for special assessments applicable to individuals.

In the case of a felony conviction for an offense committed by an organization on or after
April 24, 1996, this guideline specifies a special assessment in the amount of $400. Any
greater special assessment is a departure from this guideline.

In any other case, the special assessment is in the amount set forth by statute.

The following special assessments are provided by statute (18 U.SC. 8§ 3013):

For Offenses Committed By Organizations On Or After April 24, 1996:

(A Not less than $400, if convicted of a felony;

(B) $125, if convicted of a Class A misdemeanor;

© $50, if convicted of a Class B misdemeanor; or

(D) $25, if convicted of a Class C misdemeanor or an infraction.

For Offenses Committed By Organizations On Or After November 18, 1988 But Prior To
April 24, 1996:

(E) $200, if convicted of a felony;

(3] $125, if convicted of a Class A misdemeanor;

(G) $50, if convicted of a Class B misdemeanor; or

(H) $25, if convicted of a Class C misdemeanor or an infraction.

For Offenses Committed By Organizations Prior To November 18, 1988:

() $200, if convicted of a felony;
J) $100, if convicted of a misdemeanor.

A special assessment is required by statute for each count of conviction.

Background: Section 3013 of Title 18, added by The Victims of Crimes Act of 1984, Pub. L. No.
98-473, Title 11, Chap. X1V, requires courts to impose special assessments on convicted
defendants for the purpose of funding the Crime Victims Fund established by the same
legislation.

In the case of felony conviction for an offense committed on or after April 24, 1996, the

special assessment authorized by statute on each count is not less than $400 if the defendant is
an organization. No maximum limit is specified. In all other cases, the amount of the special
assessment is fixed by statute.

The Commission has set the guideline for a special assessment for a felony offense

committed by an organization on or after April 24, 1996 at $400. The Commission believes a
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special assessment in this amount, combined with the restitution provisions in Part B of this
Chapter and the fine provisionsin Part C of this Chapter (which increase with the seriousness of
the offense committed), will provide an appropriate, coordinated financial penalty.

33. Synopsis of Proposed Amendment: This amendment creates an additional poligy
statement in Chapter Five, Part H as 85H1.13 (Susceptibility to Abuse in Prison am
Designation of Prison (Policy Statement)). The amendment provides that neithe
susceptibility to abuse in prison nor the type of imprisonment facility designated for service
of imprisonment is ordinarily relevant in determining a departure.

§5H1.13. Susceptibility to Abuse in Prison and Designation of Prison Facility (Policy
Statement)

Neither susceptibility to abuse in prison nor the type of facility designated for
service of aterm of imprisonment is ordinarily relevant in determining whether a
sentence should be outside the applicable guideline range.

34. Synopsisof Proposed Amendment: This amendment proposes to make changes b
policy statement 85K2.0 (Grounds for Departure). The proposed amendment move
language discussing departure policies from the Introduction of the Guidelines Manual ©
85K 2.0; deletes a sentence that, under the proposed emergency amendment to tte
immigration guidelines, will no longer be apt; adds a citation toKoon v. United States 116
S.Ct. 2035 (1996) to reflect the greater deference to be accorded district court departue
decisons by the appellate courts; adds a sentence stating that departures must be consistent
with the purposes of sentencing and Sentencng Reform Act goals; and makes minor changes
to improve the precision of the language.

§5K 2.0. Groundsfor Departure (Policy Statement)

Sentencing Reform Act permlts acourt to depart from a gwdellne range when it
finds “an aggravating or mitigating circumstance, of akind or to a degree, not
adequately taken into consideration by the Sentencing Commission in formulating
the guidelines that should result in a sentence different from that described.”

18 U.S.C. § 3553(b). The Commission intends for sentencing courts to treat each
guideline as carving out a “ heartland,” a set of typical cases embodying the
conduct that each guideline describes. When a court finds an atypical case, oneto
which a particular guideline linguistically applies, but where conduct significantly
differs from the norm, the court may consider whether a departure is warranted.
With the few exceptions noted below, the Commission does not intend to limit the
kinds of factors, whether or not mentioned anywhere else in the guidelines, that
could constitute grounds for departure in an unusual case.
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Factors that the court may not take into account as grounds for departure are:

@D race, sex, nationa origin, creed, religion, and socio-economic status
(See §85H1.10);

2 lack of guidance as ayouth and similar circumstances (See 85H1.12);
3 drug or acohol abuse (See §85H1.4);

(4 personal financia difficulties and economic pressures upon atrade or
business (See 85K 2.12).

Circumstances that may warrant departure from the guteeties guideline range
pursuant to this provision cannot, by their very nature, be comprehensively listed
and analyzed in advance. The eentreting decision as to whether and to what
extent departure is warranted eaf-erty-be most appropriately is made by the
eotrts sentencing court on a case-specific basis. Nonetheless, this subpart seeks
to aid the court by identifying some of the factors that the Commission has not
been able to take into account fully in formulating the guidelines. Any case may
involve factors in addition to those identified that have not been given adequate
consideration by the Commission. The presence of any such factor may warrant
departure from the guidelines, under some circumstances, in the discretion of the
sentencing court. Similarly, the court may depart from the guidelines, even though
the reason for departure is taken into consideration in determining the gtieletifes
guidelinerange (e.q., as a specific offense characteristic or other adjustment), if
the court determines that, in light of unusual circumstances, the guidetinetevet
weight attached to that factor under the guidelines is inadequate.

Also, afactor may be listed as a specific offense characteristic under one guideline
but not under all guidelines. Simply because it was not listed does not mean that

Finally, An an offender characteristic or other circumstance that, in the
Commission’s view, is“not ordinarily relevant” in determining whether a sentence
should be outside the applicable guideline range may be relevant to this
determination if such characteristic or circumstance is present to an unusual
degree and distinguishes the case from the "heartland" cases covered by the
guidelinesin away that isimportant to the statutory purposes of sentencing.

Commentary

* * %

In the absence of a characteristic or circumstance that distinguishes a case as sufficiently
atypical to warrant a sentence different from that called for under the guidelines, a sentence outside
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the guideline range is not authorized. See18-Y-5€—8-3553(b)-Moreover, any cited basis for
departure must be consistent with the statutory purposes of sentencing and the fundamental
objectives of the Sentencing Reform Act. See 18 U.S.C. § 3553(a),(b); 28 U.S.C. § 991(b)(1). For
example, dissatisfaction with the available sentencing range or a preference for a different sentence
than that authorized by the guidelines is not an appropriate basis for a sentence outside the
applicable guideline range.

The Supreme Court has determined that, in reviewing a district court’s decision to depart
fromthe guidelines, appellate courts are to apply an abuse of discretion standard. Koon v. United
Sates, 116 S.Ct. 2035 (1996).

35. Synopsisof Proposed Amendment: This amendment proposes to create an additional
amendment in Chapter 5, Part K as 85K2.19 (Successive Federal Prosecutions (Poligy
Statement)). The amendment provides that a federa prosecution following anothe
jurisdiction’s prosecution for the same or similar conduct is not ordinarily relevant n
determining a departure, except as authorized by 85G1.3 (Imposition of a Sentence ona
Defendant subject to an Undischarged Term of Imprisonment).

85K 2.19. Successive Federal Prosecution (Policy Statement)

Prosecution and conviction in federal court following prosecution in another
jurisdiction for the same or similar offense conduct is not ordinarily relevant in
determining whether a sentence below the guideline range is warranted, except as
authorized by 85G1.3 (Imposition of a Sentence on a Defendant subject to an
Undischarged Term of Imprisonment). In circumstances not covered by 85G1.3,
concerns about the impact of successive prosecutions must be carefully weighed
against concerns relating to the legitimate exercise of prosecutorial authority by
separate sovereigns.

36. Synopsis of Proposed Amendment: This amendment makes a number of technicad
changes to Chapter Six (Sentencing Procedures and Plea Agreements) to reflect changs
recently made in the structure of Rule 32, Fed. R. Crim. P.
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86A1.1. Presentence Report (Policy Statement)

A probation officer shall conduct a presentence investigation and report to the court
before the imposition of sentence unlessthe court finds that there is information in the
record sufficient to enable the meaningful exercise of sentencing authority pursuant
to 18 U.S.C. 8§ 3553, and the court explains this finding on the record. Rule
32teyth(b)(1), Fed. R. Crim. P. The defendant may not waive preparation of the
presentence report.

Commentary

A thorough presentence investigation is essential in determining the facts relevant to
sentencing. In order to ensure that the sentencing judge will have information sufficient to
determine the appropriate sentence, Congress deleted provisions of Rule 32(c), Fed. R. Crim. P,
which previously permitted the defendant to waive the presentence report. Rule 32¢e}3)(b)(1)
permits the judge to dispense with a presentence report, but only after explaining, on the record, why
sufficient information is already available.

86A1.2. Disclosur e of Presentence Report: Issuesin Dispute (Policy Statement)

Courts should adopt procedures to provide for the timely disclosure of the presentence
report; the narrowing and resolution, where feasible, of issuesin dispute in advance
of the sentencing heari ng, and the identification for the court of issues remai nmg in

dispute. SeeM
eemmrtteeef—thedudreta—eeﬁf&eaee(ﬁﬂgtﬁ—l%ﬂRule 32(b)(6) Fed R. Crim. P
Commentary

Application Note:

1. Under Rule 32, Fed.R.Crim. P., if the court intends to consider a sentence outside the
applicable guideline range on a ground not identified as a ground for departure either in
the presentence report or a pre-hearing submission, it shall provide reasonable naotice that
it is contemplating such ruling, specifically identifying the ground for the departure. Burns
v. United Sates, $+1+-5€t 2382501 U.S 129, 135-39 (1991).

Background: In order to focus the issues pr|or to sentenC| ng, the partles are requwed to reepond

gurdelm&c—RuIe 32(b)(6)(B) Fed R. Crlm P.

86A1.3. Resolution of Disputed Factors (Policy Statement)

@ When any factor important to the sentencing determination is reasonably in
dispute, the parties shall be given an adequate opportunity to present
information to the court regarding that factor. In resolving any reasonabte
dispute concerning a factor important to the sentencing determination, the
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court may consider relevant information without regard to its admissibility
under therules of evidence applicable at trial, provided that the information
has sufficient indicia of reliability to support its probable accuracy.

(b) The court shall resolve disputed sentencing factors at a sentencing hearing

in accordance with Rule 32 tay{t)(c)(1), Fed. R. Crim. P. {effectiveNov—1;

Commentary

In pre-guidelines practice, factors relevant to sentencing were often determined in an
informal fashion. The informality was to some extent explained by the fact that particular offense
and offender characterigticsrarely had a highly specific or required sentencing consequence. This
situation will no longer exist under sentencing guidelines. The court's resolution of disputed
sentencing factors will usually have a measurable effect on the applicable punishment. More
formality is therefore unavoidable if the sentencing processis to be accurate and fair. Although
lengthy sentencing hearings should seldom be necessary, disputes about sentencing factors must be
resolved with care. When a reasorabte dispute exists about any factor important to the sentencing
determination, the court must ensure that the parties have an adequate opportunity to present
relevant information. Written statements of counsel or affidavits of witnesses may be adequate
under many circumstances. An evidentiary hearing may sometimes be the only reliable way to
resolve disputed issues. See United Satesv. Fatico, 603 F.2d 1053, 1057 n.9 (2d Cir. 1979) cert.
denied, 444 U.S 1073 (1980). The sentencing court must determine the appropriate procedurein
light of the nature of the dispute, its relevance to the sentencing deter mination, and applicable case
law.

In determining the relevant facts, sentencing judges are not restricted to information that
would beadmissible at trial. 18 U.S.C. § 3661. Any information may be considered, so long as it
has "sufficient indicia of reliability to support its probable accuracy.” United States v. Marshall,
519 F. Supp. 751 (E.D. Wis. 1981), aff'd, 719 F.2d 887 (7th Cir. 1983); United States v. Fatico, 579
F.2d 707 (2d Cir. 1978) cert. denied, 444 U.S. 1073 (1980). Reliable hearsay evidence may be
considered. Out-of-court declarations by an unidentified informant may be considered "where there
is good cause for the nondisclosure of his identity and there is sufficient corroboration by other
means.” United Satesv. Fatico, 579 F.2d at 713. Unreliable allegations shall not be considered.
United Sates v. Weston, 448 F.2d 626 (Sth Cir. 1971) cert. denied, 404 U.S 1061 (1972).

The Commission believes that use of a preponderance of the evidence standard is
appropriate to meet due process requirements and policy concernsin resolving disputes regarding
application of the guidelines to the facts of a case.

123



37. Synopsis of Proposed Amendment This amendment consolidates a number d

Chapter Two offense guidelines. There are several advantages to consolidation of offeng
guidelines. (1) shortening the Guidelines Manua and simplifying its application aml

appearance; (2) reducing the potential for inconsistency in phraseology and definitiors
between closely related offense guidelines (and litigation as to the meaning of suh

differences); (3) reducing the potential for inadvertent, unwarranted inconsistency in offense
levels among closely related offense guiddines; (4) reducng the potential for uncertainty (and
resulting litigation) asto which offense guideline applies when one statute references two or
more closely related offense guidelines; (5) making application of the rules relating to tie
grouping of multiple counts of conviction smpler by reducirg the frequency of cases in which
the offense levels have to be determined under more than one guideline using aggregae
guantity and then compared (see 83D 1.3(b)); (6) reducing the number of cross referencesin
the Guidelines Manual and the added caculations entailed; {7) aiding the development of case
law because cases involving similar or identical concepts will be referenced under ore
guideline section rather than different guideline sections; and (8) reducing the number @
conforming amendments required when the guidelines are amended.

However, the proposed consolidation of offense guidelines may raise one or more of tle
following concerns: (1) some of the proposals result, or mayresult, in a change in offense
levels for some offenses (duemainly to the application of specific offense characteristics and
crossreferencesas a result of consolidation); (2) some of the proposals may move closer to
a“red offensg’” system with respect to dfense behavior covered by those proposals; and (3)
some of the proposals implicate other policy issues (.g., through the elimination of specific
offense characteristics).

(A) Consolidation of 882A1.5 and 2E1.4

Synopsis of Proposed Amendment: Section 2E1.4 (Use of Interstate Commerce Facilities
in the Commission of Murder-For-Hire) is consolidated with 82A1.5 (Conspiracy o
Solicitation to Commit Murder) with no change in offense levels. The base offense level of
32 under 82E1.4 is represented in the consolidation by a base offense level of 28 plus fou
levelsfor pecuniary gain under subsection (b)(2). The 4-level enfancement for pecuniary gain
always should apply to murder-for-hire offenses under 82E1.4. This amendment a®
eliminates the cross reference in 82A1.5(c)(2) and replaces it with a bodily injuy
enhancement in subsection (b)(1).

The 1993 Annual Report (FY 93) shows 31 cases sentenced under 82A 1.5 (in 13 of those it
was the primary guideline) and 26 cases sentenced under 82E1.4 (in 24 ofthose it was the
primary guideline).

The 1994 Annual Report (FY 94) shows 28 cases sentenced under 82A 1.5 (in 18 of those it
was the primary guideline) and 31 cases sentenced under 82E1.4 (in 23 ofthose it was the
primary guideline).

The 1995 Annual Report (FY 95) shows 25 cases sentenced under 82A 1.5 (in 16 of those it

was the primary guideline) and 20 cases sentenced under 82E1.4 (in 15 ofthose it was the
primary guideline).
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Consolidated Guiddine:

82A15. Conspiracy or Solicitation to Commit Murder; Use of Interstate Commerce
Facilitiesin the Commission of Murder-For-Hire

@ Base Offense Level: 28
(b Specific Offense Characteristic
@D (A) If the victim sustained permanent or life-threatening bodily
injury, increase by 4 levels, or (B) if the victim sustained serious
bodily injury, increase by 2 levels.

5(2) If the offense involved the offer or the receipt of anything of
pecuniary value for undertaking the murder, increase by 4 levels.

(© Cross References

(@)} If the offense resulted in the death of avictim, apply 82A1.1 (First
Degree Murdey).

Commentary

Statutory Provisions: 18 U.S.C. 88 351(d), 371, 373, 1117, 1751(d), 1958 (formerly 18 U.SC. §
1952A).

Application Notes:

1. Definitions of “ serious bodily injury” and “ permanent or life-threatening bodily injury”
are found in the Commentary to 81B1.1 (Application Instructions).

2. If the offense involved a substantial risk of death or serious bodily injury to more than one
person, an upward departure may be warranted.

Guideline Deleted:

o + g
U TICT Itaa
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(B) Consolidation of 882A2.3 and 2A2.4

Synopsis of Proposed Amendment: Section 2A 2.4 (Obstructing or Impeding Officers) is
consolidated with 82A2.3 (Minor Assault). The resultingoffense levels are the same as those
under the current guidelines except for the following differences. First, the cross reference
to aggravated assault (shown as an option under the consolidaed guideline) would now apply

to offenses under 82A2.3; currently, thecross reference to aggravated assault applies only to
82A2.4. Second, the enhancement for officid victim in the cansolidated guideline would now
apply to minor assault cases under 82A2.3. Similarly, the upward departure provision fo

significant disruption of governmenta function (Application Note 3 of the consolidatel

guideline) would apply to minor assault cases.

In addition, there is a split among the circuits as to whether subsection (c) refers to tle

conviction offense or is based on consideration of the underlying conduct Compare United

States v. Jennings 991 F.2d 725 (11th Cir. 1993) with United States v. Padillg 961 F.2d 322

(2d Cir.), cert. denied, 506 U.S. 846 (1992). There seems no reason for the cross reference
to apply to one guideline but not the other. Two options are provided. If the brackete

language (subsection (c)) is included, the cross reference to 82A2.2will apply on the basis
of the underlying conduct (i.e., whether the assault was an aggravated or smple assault will
be a sentencing rather than a charge offense factor). If the bracketed language is no

included, 82A2.2 will apply only if established by the offense of conviction (see §81B12

(Applicable Guidelines)).

The 1993 Annual Report (FY 93) shows 26 cases sentenced under 82A2.3 (in 25 of those it
was the primary guideline) and 97 cases sentenced under82A 2.4 (in 83 of those it was the
primary guideline).

The 1994 Annual Report (FY 94) shows 27 cases sentenced under 82A2.3 (in 22 of those it
was the primary guideline) and 85 cases under 82A2.4 (in 73 of those it was the primay
guideline).

The 1995 Annual Report (FY 95) shows 24 cases sentenced under 82A2.3 (in 19 of those it
was the primary guideline) and 120 cases sentenced under 82A2.4 (in 98 of those it was the
primary guideline).

Consolidated Guiddline:

82A2.3. Minor Assault: Obstructing or Impeding Officers
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@ Base Offense Levd:

@ 6, if the conduct involved physica contact, or if a dangerous weapon
(including a firearm) was possessed and its use was threatened; or

2 3, otherwise.
(b Specific Offense Characteristics

@D If the offense involved obstructing or impeding a governmental
officer in the performance of his duty, increase by 3 levels.

(82) If the offense resditedinvolved substantial bodily injury to an
individual under the age of sixteen years, increase by 4 levels.

[(c) Cross Reference

@D If the offense involved aggravated assault, apply 82A2.2
(Aggravated Assault). |

Commentary

Statutory Provisions: 18 U.SC. §8§ 111, 112, 115(a), 115(b)(1), 351(e), 1501, 1502, 1751(e),
3056(d). For additional statutory provision(s), see Appendix A (Satutory Index).

Application Notes:

1. For purposes of this guideline)

"Minor assault” means a misdemeanor assault, or a felonious assault not covered by 82A2.2
(Aggravated Assault).

"Firearm" and "dangerous weapon” have the meaning given such terms in the Commentary
to 81B1.1 (Application Instructions).

"Substantial bodily injury" means "bodily injury which involves (A) a temporary but
substantial disfigurement; or (B) a temporary but substantial loss or impairment of the
function of any bodily member, organ, or mental faculty." See 18 U.S.C. § 113(b)(1).

2. Subsection (b)(1) reflects the fact that the victim was a governmental officer performing

official duties. If subsection (b)(1) applies, do not apply 83A1.2 (Official Victim) unless the
offense level is determined by use of the cross reference in subsection (c).
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3. The offense level under this guideline does not assume any significant disruption of
governmental functions. In situations involving such disruption, an upward departure may
be warranted. See 85K2.7 (Disruption of Governmental Function).

Guiddline Deleted:

o + g
CUIMTIMTICTTAny

(C) Consolidation of 882B1.1, 2B1.3, 2B6.1, and 2H3.3

Synopsis of Proposed Amendment: This is a three-part amendment. First, 82B13
(Property Damage or Destruction) is consolidated with 8B1.1 (Larceny, Embezzlement, and
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Other Forms of Theft; Receiving, Transporting, Transferring, Transmitting, or Possessiy
Stolen Property) with no change in offense levels.

Second, §2B6.1 (Altering or Removing Motor Vehicle Identifcation Numbers, or Trafficking
in Motor Vehicles or Parts with Altered or Obliterated Identification Numbers) &
consolidated with82B1.1. Section 2B6.1 is, in effect, a stolen property guideline limited to
stolen automobiles and automobile parts withaltered or obliterated identification numbers.
The offense levels resulting from application of the current guidelines in most cases ae
identical. The only differences are that 82B6.1 has a built-in adjustment for more tha
minima planning and alossof at least $2,000. In the small percentage of cases in which the
loss is $1,000 or less, or more than minima planning is not found, the offense level fron
82B6.1 is higher than from 82B11. To ensure no reduction in offense level (with respect to
the more than minima planning adjustment) under the consolidated guideline, an application
note is added providing that more than minimal planning is deemed present when the offense
involved altering or removing an automobile or automobile part identification number @
trafficking in an automobile or automobile part with an altered or obliterated identificatio
number. Therefore, under the consolidated guideline, if the value of the vehicle(s) or part(s)
is more than $1,000, the offense level will be the same as under the current guidelines. The
only difference in offense level between the currert and proposed guideline is that if the value
of the vehicle(s) or part(s) is $100 or less, the offense level under the consolidated guideline
will be 6 rather than 8; and if the value of the vehicle(s) or part(s) is $101-$1,000, the offense
level under the consolidated guideline will be 7 rather than 8. In FY 95, 4.3% of cases|.e.,
3 of 70 cases) sentenced under 82B6.1 did not receive an enhancement under 82B6.1(b)(1)
because the value of the vehicle was less than $2,000.

Third, the consolidation of 882B1.1 and 2B1.3 alows the consolidation of 82H33
(Obstructing Correspondence) with 82B1.1. No substantive change in offense levels would
result.

The 1993 Annual Report (FY 93) shows 3,902 cases sentenced under 882B1.1 and 2B12
(which is now consolidated with 82B1.1; in 3,769 d those they were the primary guidelines),
79 cases sentenced under 82B1.3 (in 74 of those it was the primary guideline), 93 cass
sentenced under 82B6.1 (in 85 of those it was he primary guideline), and 17 cases sentenced
under 82H3.3 (in al of those it was the primary guideline).

The 1994 Annual Report (FY 94) shows 3,712 cases sentenced under 882B1.1/2B1.2 (n

3,598 of those they were the piimary guidelines), 62 cases sentenced under 82B1.3 (in 56 of
those it was the primary guideline), 55 cases sentenced under 82B6.1 (in 51 of those it was
the primary guideline), and nine cases sentenced under 82H3.3 (in al of those it was tle

primary guideline).

The 1995 Annual Report (FY 95) shows 3,265 cases sentenced under 882B1.1/2B1.2 (n

3,152 of those they were the piimary guidelines), 81 cases sentenced under 82B1.3 (in 77 of
those it was the primary guideline), 75 cases sentenced under 82B6.1 (in 70 of those it was
the primary guideline), and seven cases sentenced under 82H3.3 (in all of those it was tle

primary guideline).

Consolidated Guiddline:
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§2B1.1.

L arceny, Embezzlement, and Other Forms of Theft; Recelving, Transporting,

Transferring. Transmitting. or Possessing Stolen Property: Property Damage

or Destruction; Obstructing Correspondence

(@
(b)

(©)

Base Offense Level: 4

Specific Offense Characteristics

* * %

3 If (A) undelivered United States mail was taken, destroyed, or
obstructed, of(B) the taking, destruction, or obstruction of
undelivered United States mailef-saeh-ttem was an object of the
offense; or (BC) the stolen property received, transported,
transferred, transmitted, or possessed was undelivered United States
mail, and the offense level as determined above is less than level 6,
increaseto level 6.

* k% %

5) If the offense involved an organized scheme to steal vehicles or
vehicle parts, or to receive stolen vehicles or vehicle parts, and the
offense level as determined above is less than level 14, increase to

levd 14.
* * *
Cross References
* * *
2 If the offense involved arson, or property destruction by use of

explosives, apply 82K 1.4 (Arson; Property Destruction by Use of
Explosives) if the resulting offense leve is greater than that
determined above.

Commentary

Satutory Provisions: 18 U.S.C. 88 225, 511, 553(a)(1), (2), 641, 656, 657, 659, 662, 664, 1361,

1702, 1703, 1708, 2113(b), 2312-2317, 2321; 29 U.SC. § 501(c). For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

15.

16.

* * %

In some cases, the monetary value of the property damaged or destroyed may not adequately
reflect the extent of the harm caused. For example, the destruction of a $500 telephone line
may cause an interruption in service to thousands of people for several hours. In such
instances, an upward departure may be warranted.

More than minimal planning shall be deemed present in any offense involving altering or
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removing an automobile (or automobile part) identification number or trafficking in an
automobile (or automobile part) with an altered or obliterated identification number.

Background: This guideline covers offenses involving theft, stolen property, and property damage
or destruction. It also covers offenses involving altering or removing motor vehicle identification
numbers, trafficking in automobiles or automobile parts with altered or obliterated identification
numbers, and obstructing correspondence.

Conssentwith-statttory-eisthetions—anAn increased minimum offense level is provided for the
theft, dectructlon or obstructlon of undellvered mall—'Fh&t—ef—uﬁdelwered-maH—mterfemﬁ—wﬁh—a
3 ey 3 pbecause theft,

dedtruction, or obstructl on of undelivered mail inherently interferes W|th a governmental function.

A minimum offense level of 14 is provided for offenses involving an organized scheme to
steal vehiclesor vehicle parts or to receive stolen vehicles or vehicle parts. Typically, the scope of
such activity is substantial (i.e., the value of the stolen property, combined with an enhancement for
"more than minimal planning” would itself result in an offense level of at least 14), but the value of
the property is particularly difficult to ascertain in individual cases because the stolen property is
rapidly resold or otherwise disposed of in the course of the offense. Therefore, the specific offense
characteristic of "organized scheme" is used as an alternative to "loss" in setting the offense level.

Guiddlines Deleted:




g
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Conforming Amendment to 82K 1.4:

82K 1.4. Arson; Property Damage by Use of Explosives

@ Base Offense Level (Apply the Greatest):

* * %

4) 2 plus the offense level from §2B1+3—(PropertyBamage—or
Bestruetion)82B 1.1 (Larceny, Embezzlement, and Other Forms of
Theft; Receiving, Transporting, Transferring, Transmitting, or
Possessing Stolen Property; Property Damage or Destruction;
Obstructing Correspondence).

* * %

(D) Consolidation of 882C1.2 and 2C1.6

Synopsis of Proposed Amendment: This amendment consolidates 882C1.2 (Offering
Giving, Soliciting, or Receiving a Gratuity) and 2C1.6 (Loan or Gratuity to Bank Examiner,
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or Gratuity for Adjustment of Farm Indebtedness, or Procuring Bank Loan, or Discount of
Commercial Paper). Both guidelines cover offenses involvinggratuities and have identical

base offense levels. There are, however, severa inconsisencies between 882C1.2 and 2C1.6.

Section 2C1.2 (like 82C1.1) contains enhancements for multiple instances and involvement
of high-levd officials, but 82C1.6 does not contain these enhancements. Section 2C1.2 has
a specia instruction pertaining to fines for organizations, 82C1.6 does not contain ths

instruction. This amendment removes these inconsistencies. In addition, this amendmet

adds an application note to clarify that the unlawful payrent involved need not be a monetary
payment.

The 1993 Annua Report (FY 93) shows 15 cases sentenced under 82C1.2 (in 13 of those it
was the primary guideline) and one case sentenced under 82C1.6 (in that case it was tle
primary guideline).

The 1994 Annua Report (FY 94) shows 39 cases sentenced under 82C1.2 (in 37 of those it
was the primary guideline) and no cases sentenced under 82C1.6.

The 1995 Annua Report (FY 95) shows 37 cases sentenced under 82C1.1 (in 35 of those it
was the primary guideline) and no cases sentenced under 82C1.6.
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Consolidated Guiddline:

82C1.2. Offering. Giving. Soliciting. or Recelving a Gr atuity

@ Base Offense Level: 7

(b) Specific Offense Characteristic
(1) If the offense involved more than one gratuity, increase by 2 levels.
2 (If more than one applies, use the greater):

(A) If the value of the gratdityunlawful payment exceeded
$2,000, increase by the corresponding number of levels
from the table in 82F1.1 (Fraud and Deceit).

(B) If the gratuttyunlawful payment was given, or to be given,
to an elected official or any officia holding a high-level
decison-making or sengitive position, increase by 8 levels.

(© Special Instruction for Fines - Organizations

(1) In lieu of the pecuniary loss under subsection (a)(3) of
88C2.4 (Base Fine), use the value of the unlawful payment.

Commentary

Satutory Provisions: 18 U.SC. 88 201(c)(1), 212, 214, 217, 666. For additional statutory
provision(s), see Appendix A (Statutory Index).

Application Notes:

* * %

5. An unlawful payment may be anything of value; it need not be a monetary payment.

Background: This section applies to the offering, giving, soliciting, or receiving of a gratuity to a
publlc off|C|al in respect toan off|C|al act Acorruptparposetshot-anelementof thisoffense—the

to, or acceptance by, a bank examiner of any unlawful payment the oﬁer or receipt of anything of
value for procuring aloan or discount of commercial paper from a Federal Reserve Bank; and the
acceptance of a fee or other consideration by a federal employee for adjusting or cancelling a farm
debt.

Guideline Deleted:




(E) Consolidation of 882C1.3, 2C1.4, and 2C1.5

Synopsis of Proposed Amendment: This amendment consolidates 882C1.3 (Conflict d
Interest), 2C1.4 (Payment or Receipt of Unauthorized Compensation), and 2C1.5 (Payments
to Obtain Public Office).

Although the elements of the offenses of conflict of interest (currently covered by §2C1.3)
and unauthorized compensation (currertly covered by §82C1.4) payment differ in some ways,
the gravamen of the offensesis similar - unauthorized receipt of a payment in respect to an
officid act. The base offense levelsfa both guidelines are identical. The few casesin which
these guidelines were applied usually involved a conflict of interest offense that wa
associated with a bribe or gratuity; i.e., the conflict of interest statute was used as a plea
bargaining statute.

Note that there may be a changein offense levels for some cases if the cross reference to the

guidelines for offenses involving a bribe or gratuity is provided. If the bracketed languag
(subsection
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(c)) is included, a cross reference to 82C1.1 or 82C1.2 will apply on the basis of tte
underlying conduct; i.e., as a sentencing factor rather than a charge of conviction factor.

Offensesinvolving payment to obtain public office (currently covered by 82C1.5) generally,
but not always, involve the promised use of influence to obtain puolic appointive office. Also,
such offenses need not involve a public offigal (see, for example, the second paragraph of 18
U.S.C. § 211). Thecurrent offense level for all such offensesislevel 8. The two statutes to
which 82C1.5 applies (18 U.S.C. 88 210 and 211) are both Class A misdemeanors.

Under the proposed consolidation, the base offense level wouldbe level 6, but the higher base
offense levd of 82C15 would be taken into account by a 2-level enhancement in subsection
(b)(2) covering conduct under 18 U.S.C. § 210 and the first paragraph of 18 U.S.C. § 211.
Thereis one circumstance inwhich a lower offense level may result and one circumstance in
which a higher offense level may result. The offense level for conduct under the secoml
paragraph of 18 U.S.C. § 211 (the prong of § 211that does not pertain to the promise or use
of influence) is reduced to level 6. On the other hand, conduct that involves a bribe ofa
government official will result in an increased offense level (level 10 or greater) under tle
proposed cross reference.

The 1993 Amual Report (FY 93) shows four cases sentenced under 82C1.3 (in all of those
it wasthe primary guideline), seven cases sentenced under 82C1.4 (in all of those it was the
primary guideline), and no cases sentenced under 82C1.5.

The 1994 Annua Report (FY 94) shows 16 cases sentenced under 82C1.3 (in 13 of those it
was the primary guideline), 16 cases sentenced under 82C1.4 (in 15 of those it was tle
primary guideline), and one case sentenced under 82C1.5 (in that case it was the primay
guideline).

The 1995 Annud Report (FY 95) shows 10 cases sentenced under 82C1.3 (in all of those it
was the primary guideline), six cases sentenced under 82C1.4 (in al of those it was tle
primary guideline), and no cases sentenced under 82C1.5.

Consolidated Guiddline:

82C1.3. Conflict of Interest; Payment or Recelpt of Unauthorized Compensation;
Payments to Obtain Public Office

@ Base Offense Leve: 6
(b) Specific Offense Characteristic

(1) If the offense involved actual or planned harm to the government,
increase by 4 levels.

2 If the offense involved (A) the payment, offer, or promise of any
money or thing of vauein congderation of the use of, or promise to
use, any influence to procure an appointive federal position for any
person; or (B) the solicitation or receipt of any money or thing or
value in congderation of the promise of support, or use of influence,
in obtaining an appointive federal position for any person, increase
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by 2 levels.
[ (c) CrossReference

@D If the offense involved a bribe or gratuity, apply 82C1.1 (Offering,
Giving, Soliciting, or Receiving a Bribe; Extortion Under Color of
Officid Right) or §82C1.2 (Offering, Giving, Soliciting, or Receiving
a Gratuity), as appropriate, if the resulting offense level is greater
than determined above]

Commentary

Statutory Provisions: 18 U.S.C. 8§ 203, 205, 207, 208, 209, 210, 211, 1909. For additional
statutory provision(s), see Appendix A (Statutory Index).

Application Note:

1. Do not apply the adjustment in 83B1.3 (Abuse of Position of Trust or Use of Special Skill).

o + g
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(F) Consolidation of 882D1.9 and 2D1.10

Synopsis of Proposed Amendment: Section 2D1.10 (Endangering Human Life Whike

[llegaly Manufacturing a Controlled Substance; Attempt or Conspiracy) is consolidated with
82D1.9 (Placing or Maintaining Dangerous Devices on Federal Property to Protect tle

Unlawful Production of Controlled Substances; Attempt or Conspiracy). The offenss

covered by both guidelines essentially involveendangering human life while manufacturing
a controlled substance. The treatment under the current guidelines, however, is vey

different. Under 82D1.9 (effective 11/1/87), the offense level is 23, with no addition&
characteristics. Under 82D 1.10 (effective 11/1/89), the offense level is the greater of 20, or
3 plusthe offense level from the underlying drug offense. In the consolidated guideline, the
structure from 82D1.10 (the more recently adopted guideline) is used. Two bracketel

options (level 20 or level 23) are provided for the alternative base offense level in subsection
(A(2). If level 20is provided as the alternative base offense level under subsection (a)(2), a
change in offense levels for some cases under 82D1.9 may result. The base offense levé

currently is 23 for offenses under 82D1.9. The base ofense level applicable for such offenses
under the consolidation with 82D1.10 wauld be either 3 plus the offense level from the Drug
Quantity Tablein §2D1.1; or 20.

The 1993 Annual Report (FY 93) shows no cases sentenced under 82D1.9 or §2D1.10.

The 1994 Annual report (FY 94) shows no cases sentenced under §2D1.9 and four cass
sentenced under 82D1.10 (in all of those it was the primary guideline).

The 1995 Annual Report (FY 95) shows no cases sentenced under 82D1.9 and four cass
sentenced under 82D1.10 (in all of those it was the primary guideline).
Consolidated Guideline:

82D1.4609. Endangering Human L ife While lllegally M anufacturing a Controlled Substance;
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Attempt or Conspiracy; Placing or M aintaining Danger ous Devices on Federal
Property to Protect the Unlawful Production of Controlled Substances; Attempt
or_Conspiracy

@ Base Offense Level (Apply the greater):
D 3 plusthe offenselevd from the Drug Quantity Tablein §2D1.1; or
2 [20][23].
Commentary
Satutory Provisions: 21 U.S.C. 88 841(e), 858.

Guiddline Deleted:

(G) Consolidation of 882D2.1 and 2D2.2

Synopsis of Proposed Amendment: Sections 2D2.2 (Acquiring a Controlled Substance by
Forgery, Fraud, Deception, or Subterfuge; Attempt or Conspiracy) and 2D2.1 (Unlawfli
Possession; Attempt or Conspiracy) are consolidated. The only sulstantive change is that any
adjustment for acquiring acontrolled substance by forgery, fraud, deception, or subterfuge
will be determined as a sentencing factor rather than on the basis of the offense of conviction.

The 1993 Annual Report shows 961 cases sentenced under§2D2.1 (in 904 of those it was
the primary guideline) and 38 cases sentenced under 82D2.2 (in 34 ofthose it was the primary
guideline).

The 1994 Annua Report (FY 94) shows 845 cases sentenced under 82D2.1 (in 809 of those
it was the primary guiddline) and46 cases sentenced under 82D2.2 (in 41 of those it was the
primary guideline).

The 1995 Annua Report (FY 95) shows 630 cases sentenced under 82D2.1 (in 587 of those
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it was the primary guideline), 24 cases sentenced under 82D2.2 (in 17 of those it was tle

primary guideline).
Consolidated Guideline:

82D2.1. Unlawful Possesson of a Controlled Substance; Acquiring a Controlled

Substance by Misrepresentation, Forgery, Fraud, Deception, or Subterfuge;

Attempt or Conspiracy

@ Base Offense Levdl:

(D

(2)
3

8, if the substance is heroin or any Schedule | or 1l opiate, an
analogue of these, or cocaine base; or

6, if the substance is cocaine, LSD, or PCP; or

4, if the substance is any other controlled substance.

(b) Specific Offense Characteristic

D

If the offense involved acquiring a controlled substance
from a legally authorized source by misrepresentation,
forgery, fraud, deception, or subterfuge, increase by 2
levels. If the resulting offense level is less than level 8,
increase to level 8.

(bc)  Cross References

(D

(2)

If the defendant is convicted of possession of more than 5 grams of
a mixture or substance containing cocaine base, apply 82D1.1
(Unlawful Manufacturing, Importing, Exporting, or Trafficking) as
if the defendant had been convicted of possession of that mixture or
substance with intent to distribute.

If the offense involved possession of a controlled substance in a
prison, correctional facility, or detention facility, apply §2P1.2
(Providing or Possessing Contraband in Prison) if the resulting
offense level is greater than that determined above.

Commentary

Satutory Provision: 21 U.SC. 88 843(a)(3), 844(a). For additional statutory provision(s), see

Appendix A (Statutory Index).
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Application Note:

1. Subsection (b)(1) would apply, for example, where the defendant obtained a controlled
substance from a pharmacist by using a forged prescription or a prescription obtained from
a physician by fraud or deception.

Background: * x %

Section 2D2.1(bc)(1) provides a cross reference to 82D1.1 for possession of more than five
grams of a mixture or substance containing cocaine base, an offense subject to an enhanced penalty
under Section 6371 of the Anti-Drug Abuse Act of 1988. Other cases for which enhanced penalties
are provided under Section 6371 of the Anti-Drug Abuse Act of 1988 (e.q., for a person with one
prior conviction, possession of more than three grams of a mixture or substance containing cocaine
base; for a person with two or more prior convictions, possession of more than one gram of a
mixture or substance containing cocaine base) are to be sentenced in accordance with 85G1.1(b).

Guiddline Deleted:

o + g
CUIMTIMTICTTAny

(H) Consolidation of 882D3.1 and 2D3.2

Synopsis of Proposed Amendment: Sections 2D3.1 (Regulatory Offenses Involvirg

Registration Numbers, Unlawful Advertising Relating to Schedule | Substances; Attempt or
Conspiracy) and 2D 3.2 (Regulatory Offenses Involving Controlled Substances; Attempt or
Congpiracy) are consolidated. Sedion 2D3.1 currently has a base offense level of 6; 82D3.2
has abase offense level of 4. The consolidated guideline would have a base offense level of
6, the base offense level most typical for regulatory offenses.

The 1993 Annual Report shows seven cases sentenced under 82D3.1 (in all of those it was
the primary guideline) and three cases sentenced under 82D 3.2 (then 882D3.2 - 2D3.5; in all
of those they were the primary guidelines).

The 1994 Annua Report (FY 94) shows nine cases sentenced under 2D3.1 (in eight of those
it was the primary guideline) and two cases sentenced under 882D3.2 - 2D3.5 (in both ¢
those they were the primary guidelines).

The 1995 Annua Report (FY 95) shows two cases senenced under 82D 3.1 (in both of those

it was the primary guideline) and four cases sentenced under 882D3.2-2D3.5 (in three 6
those they were the primary guidelines).
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Consolidated Guiddline:

82D3.1. Regulatory Offenses | nvolving RegistrattonNambersControlled Substances or
Listed Chemicals, Unlawful Advertisng Relating to Schedule | Substances;
Attempt or Conspiracy

@ Base Offense Leve: 6

Commentary

Statutory Provisions: 21 U.SC. §8 842(a)(d),-843(a)B—2842(a)(1), (2), (9), (10), (b), 843(a)(1),
(2), 954, 961.

Guiddline Deleted:

o + g
CUIMTIMTICTTAny

(I) Consolidation of 882E1.2 and 2E1.3

Synopsis of Proposed Amendment: Sections 2E1.2 (Interstate or Foreign Travel a

Transportation in Aid of a Racketeering Enterprise) and 2E1.3 (Violent Crimesin Aid d

Racketeering Activity) are con®lidated. Both have the base offense level for the underlying
offense as the primary base offense level. Section 2E1.2 has an alternative base offense level

of 6, and 82E1.3 has analternative base offense level of 12. Elimination of these aternative
base offense levels will considerably ssimplify the operation of these guidelines, removing the
need in each case for the comparison set forth in Application Note 1. In FY 95, 5 of the 24
cases sentenced under 82E1.2 (or 20.8%) had a base offense level of 6, and one of the B

cases sentenced under 82E1.3 (or 5.3%) had a base offense level of 12.

The 1993 Annua Repat (FY 93) shows 90 cases sentenced under 82E1.2 (in 72 of those it
was the primary guideline) and 55 cases sentenced under 82E1.3 (in 26 ofthose it was the
primary guideline).

The 1994 Annual Report (FY 94) shows 97 cases sentenced under 82E1.2 (in 77 of those it
was the primary guideline), and 48 cases sentenced under 82E1.3 (in 17 of those it was the
primary guideline).

The 1995 Annua Repat (FY 95) shows 33 cases sentenced under 82E1.2 (in 24 of those it

was the primary guiddine), and six cases sentenced unde 82E1.3 (in three of those it was the
primary guideline).
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Consolidated Guiddline:

82E1.2. Interstate or Foreign Travel or Transportation in Aid of a Racketeering
Enterprise; Violent Crimesin Aid of Racketeering Activity

@ Base Offense Leve (Appty-the-greater):
H—=6or
2 tThe offense level appl i_cablge to the underlying eﬁmeef—wereaeeef

offense (crime of violence or
racketeering activity).

Commentary
Satutory Provisions: 18 U.S.C. 88 1952; 1959 (formerly 18 U.S.C. 1952B).

Application Notes:

1 Where there is more than one underlying offense, treat each underlying offense as if

contal ned ina separate count of conV|ct|on feHhe—qupeses—ef—subseetreﬁ—fa)(—Z) Fo

2. If the underlying conduct violates state law, the offense level corresponding to the most
analogous federal offenseisto be used.

Guiddline Deleted:

o + g
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(J) Consolidation of 882E2.1 and 2B3.2

Synopsis of Proposed Amendment: Sections 2B3.2 (Extortion by Force or Threat of Injury

or Serious Damage) and 2E2.1 (Making or Financing an Extortionate Extension of Credit;
Coallecting an Extension of Credit by Extortionate M@ns) are consolidated. These guidelines
use the same basic structure and cover conduct that isin many respects similar. The current
guiddines have four differences. First, the base offense level of 82B3.2 is 18 with a 2-level
adjustment for an express or implied threat of death, bodily injury, or kidnapping. The base
offenselevel of 82E2.1is20. Second, the offerse levels for weapon use (originally identical)
are now different. (In 1991, the Commission increased the adjustments for firearns

possession or use in 882B3.1 and 2B3.2 but not 82E2.1). Third, 82B3.2 provides a

enhancement for the amount demanded or loss to thevictim. Section 2E2.1 does not contain
this enhancement (because there would be substantial difficulty in separating the unlawfully
demanded interest from the principal and legitimate interest that could have been charged).
Fourth, §2B3.2 contains a cross reference to theattempted murder guideline; 82E2.1 does
not.

The consolidated guideline uses the base offense level and adjustments from §2B3.2. A
gpecific offense characteristic is added to include a 2-level adjustment for extortionag
extension of credit and collecting an extension of credit by extortionate means (resulting in
the same offense level as the current guideline for such conduct). In addition, Applicatio
Note 1 is amended to provide (as in current 82E2.1) that, in cases involving extortionae
extension of credit or collecting an extension of credit by extortionate means, subsectim
(b)(2) does not apply to the demand for repayment of principal or interest in the case ofa
loan.

Under the consolidation, offenses under 82E2.1 will be subjet to a weapon enhancement that
may be two levels greater, in some cases, than is currently provided by the weapm
enhancement in 82E2.1. In addition, unde the consolidated guideline, the attempted murder
cross reference in 82B3.2 and the enhancement in 82B3.2(b)(3)(B) (providing a 3-levé
increase if the offense involved preparation or other demonstrated ability to carry out a threat
of specified unlawful behavior), would now apply to offenses under §2E2.1.

The 1993 Annua Report (FY 93) shows 52 cases sentenced under 82B3.2 (in 36 of those it
was the primary guideline) and 48 cases sentenced under 82E2.1 (in 31 ofthose it was the
primary guideline).

The 1994 Annual Report (FY 94) shows 129 cases sentenced under 82B3.2 (in 74 of those

it was the primary guideline), and 48 cases sentenced under 82E2.1 (in 29 of those it was the
primary guideline).
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The 1995 Annua Report (FY 95) shows 93 cases sentenced under 82B3.2 (in 52 of those it
was the primary guideline), and 62 cases sentenced under 82E2.1 (in 39 of those it was the
primary guideline).

Consolidated Guiddine:

§2B3.2.

Extortion by Force or Threat of Injury or Serious Damage. Extortionate

Extension of Credit; Collecting an Extension of Credit by Extortionate M eans

@ Base Offense Levd: 18

(b) Specific Offense Characteristics

D

2

3)

(4)

If the offense involved an express or implied threat of death, bodily
injury, or kidnapping, increase by 2 levels.

If the greater of the amount demanded or the loss to the victim
exceeded $10,000, increase by the corresponding number of levels
from the table in §2B3.1(b)(6). Do not apply this subsection in the
case of extortionate extension of credit or collecting an extension of
credit by extortionate means.

(A)(i) If afirearm was discharged, increase by 7 levels; (ii) if a
firearm was otherwise used, increase by 6 levels; (iii) if afirearm
was brandished, displayed, or possessed, increase by 5 levels; (iv)
if adangerous weapon was otherwise used, increase by 4 levels; or
(v) if adangerous weapon was brandished, displayed, or possessed,
increase by 3 levels; or

(B) If the offense involved preparation to carry out a threat of (i)
death, (ii) serious bodily injury, (iii) kidnapping, or (iv) product
tampering; or if the participant(s) otherwise demonstrated the ability
to carry out such threat, increase by 3 levels.

If any victim sustained bodily injury, increase the offense level
according to the seriousness of the injury:

Degree of Bodily Injury Increasein Level
(A) Bodily Injury add 2
(B) Serious Bodily Injury add 4

(© Permanent or Life-Threatening Bodily Injury add 6

(D) If the degree of injury is between that specified in
subdivisions (A) and (B), add 3 levels; or

(E) If the degree of injury is between that specified in
subdivisions (B) and (C), add 5 levels.

Provided, however, that the cumulative adjustments from (3) and (4)
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shall not exceed 11 levels.

5 (A) If any person was abducted to facilitate commission of the
offense or to facilitate escape, increase by 4 levels; or (B) if any
person was physically restrained to facilitate commission of the
offense or to facilitate escape, increase by 2 levels.

(6) If the offense involved extortionate extension of credit or collecting
an extension of credit by extortionate means, increase by 2 levels.

(© Cross References

(@)} If a victim was killed under circumstances that would constitute
murder under 18 U.S.C. 8§ 1111 had such killing taken place within
the territorial or maritime jurisdiction of the United States, apply
§2A1.1 (First Degree Murder).

2 If the offense was tantamount to attempted murder, apply §2A2.1
(Assault With Intent to Commit Murder; Attempted Murder) if the
resulting offense level is greater than that determined above.

(©)) If the offense did not involve a threat, express or implied, that
reasonably could be interpreted as one to injure a person or
physicaly damage property, or any comparably serious threat,
apply §82B3.3 (Blackmail and Similar Forms of Extortion).

Commentary

Satutory Provisions: 18 U.SC. 88 875(b), 876, 877, 892-894, 1951. For additional statutory
provision(s), see Appendix A (Statutory Index).
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Application Notes:

1.

65.

For purposes of this guideline)

"Firearm," "dangerous weapon," "otherwise used," "brandished," "bodily injury," "serious
bodily injury," "permanent or Ilfe-threatenlng bodlly |njury," "abducted " and "physically
restrained” i have the
meaning given such terms inthe commentary to §1Bl 1.

"Loss to the victim,” as used in subsection (b)(2), means any demand paid plus any
additional consequential loss from the offense (e.g., the cost of defensive measurestaken in
direct response to the offense). Subsection (b)(2) does not apply in the case of extortionate
extension of credit or collecting an extension of credit by extortionate means. However, in
such a case, if the loss to the victim involved consequential 1oss from the offense, such as
damage to an automobile, an upward departure may be warranted.

Thisguiddline appliesif there was any threat, express or implied, that reasonably could be
interpreted as one to injure a person or physically damage property, or any comparably
seriousthreat, such asto drive an enterprise out of business. Even if the threat does not in
itself imply violence, the possibility of violence or serious adverse consequences may be
inferred from the circumstances of the threat or the reputation of the person making it. An
ambiguous threat, such as"pay up or ese," or athreat to cause labor problems, ordinarily
should be treated under this section.

Guidelines for bribery involving public officials are found in Part C, Offenses Involving
Public Officials. "Extortion under color of official right," which usually is solicitation of
a bribe by a public official, is covered under 82C1.1 unlessthere is use of force or a threat
that quallflesfor treatment under thls sectlon eertam—etheﬁexteﬁren—eﬁenses—areeevered

The combined adjustments for weapon involvement and injury are limited to a maximum
enhancement of 11 levels.

In certain cases, an extortionate demand may be accompanied by conduct that does not
qualify as a display of a dangerous weapon under subsection (b)(3)(A)(v) but is nonetheless
similar in seriousness, demonsirating the defendant's preparation or ability to carry out the
threatened harm (e.g., an extortionate demand containing a threat to tamper with a
consumer product accompanied by a workable plan showing how the product's tamper -
resistant seals could be defeated, or a threat to kidnap a person accompanied by
information showing study of that person's daily routine). Subsection (b)(3)(B) addresses
such cases.
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76. If the offense involved the threat of death or serious bodily injury to numerous victims (e.g.,
in the case of a plan to derail a passenger train or poison consumer products), an upward
departure may be warranted.

87. If the offense involved organized criminal activity, or a threat to a family member of the
victim, an upward departure may be warranted.

(P24
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(K) Consolidation of 882E5.3 and 2F1.1

Synopsis of Proposed Amendment: Sections 2E5.3 (False Statements and Concealmert
of Facts in Relation to Documents Required by the Employee Retirementlncome Security
Act; Failure to Maintain and Falsification of Records Required by the Labor Managemen
Reporting and Disclosure Act) and 2F1.1 (Fraud and Deceit; Forgery; Offenses Involvimg

150



Altered or Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United
States) are consolidated. Section 2E5.3 is an infrequently used guideline for what
essentially afase statement offense or afailure tomaintain records offense that in some cases
may be used to conceal another offense, generally embezzlement or bribery. Consolidation
with 82F1.1 retains the same base offense level, and will produce the same final offense level
in cases of embezzlement.

Currently, Application Note 13 of 82F1.1 describes stuatons in which application of offense
guidelines other than 82F1.1 may be more apt. This amendment adds a cross reference 6
§2F1.1 to apply another offense guideline if the offense conduct isaddressed more specifically
by that guideline and modifies Appiication Note 13 accordingly. Application Note 13 isaso
modified to address the small number of cases in which this offense may be committed ©
conceal abribery offense.

The 1993 Annua Report (FY 93) shows two casessentenced under 82E5.3 (in both of those
it was the primary guideline) and 5,963 cases sentenced under 82F1.1 (in 5,696 of thoset
was the primary guideline).

The 1994 Annua Report (FY 94) shows 10 @ses sentenced under 82E5.3 (in seven of those
it was the primary guideline), and 6,235 cases sentenced under 82F1.1 (in 5,952 of those it
was the primary guideline).

The 1995 Annua Report (FY %) shows 90 cases sentenced under 82E5.3 (in eight of those
it was the primary guideline) and 6,339 cases sentenced under 82F1.1 (in 6,019 of thoset
was the primary guideline).

Consolidated Guiddline:

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

(© Cross Reference

@D If the offense conduct is addressed more specifically by another
offense guideline, apply that offense guideline.

Commentary

Statutory Provisions: 7 U.SC. 88 6, 6b, 6¢, 6h, 60, 13, 23; 15 U.SC. 88 50, 77e, 77q, 77X, 78],
78ff, 80b-6, 1644, 18 U.SC. 88§ 225, 285-289, 471-473, 500, 510, 659, 1001-1008, 1010-1014,
1016-1022, 1625;-1626,1628;1025-1028, 1029, 1031, 1341-1344, 2314, 2315; 29 U.S.C. §8 439,
461, 1131. For additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

* * %

13. Subsection (¢)(1) provides a cross reference to another offense guideline if that guideline
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more specifically addresses the offense conduct than this section does. For example,
Ssometimes, offenses involving fraudulent statements are prosecuted under 18 U.SC. §
1001, or asmilarly general statute, although the offense is also covered by a more specific
statute. Examples include false entries regarding currency transactions, for which 82S1.3
would be more apt, false statements to secure immigration documents, for which §2L.2.1 or
82L.2.2 would be more apt, and fal se statements to a customs officer, for which §2S1.3 or
§2T3.1 likely would be more apt. In certain other cases, the mail or wire fraud statutes, or
other relatively broad statutes, are used primarily as jurisdictional bases for the
prosecution of other offenses. For example, a state arson offense where a fraudulent
msurance clalm was marled mlght be prosecuted as mall fraud %ereifhemdreﬂﬁeﬁt—er

In certaln other cases, an offense involvi ng fraudulent
statements or documents, or failure to maintain required records, may be committed in
furtherance of the commission or concealment of another offense, such as embezzlement or
bribery. In such cases, 82B1.1 or 82E5.1 would be more apt.

* * %

Background: This guideline is designed to apply to a wide variety of fraud cases. The statutory
maximum term of imprisonment for most such offenses is five years. The guideline does not link
offense characteristics to specific code sections. Because federal fraud statutes are so broadly
written, a single pattern of offense conduct usually can be prosecuted under several code sections,
asaresult of which the offense of conviction may be somewhat arbitrary. Furthermore, most fraud
statutes cover a broad range of conduct with extreme variation in severity.

This guideline also covers the falsification of documents or records relating to a benefit plan

covered by the Employment Retirement Income Security Act and failure to maintain or falsification
of documents required by the Labor Management Reporting and Disclosure Act.

Guideline Deleted:




(L) Consolidation of §882J1.2 and 2J1.3

Synopsis of Proposed Amendment: Sections 2J1.3 (Perjury or Subornation of Perjury;

Bribery of Witness) and 2J1.2 (Obstruction of Justice) are consolidated. No substantie
change in offense levels results from this consolidation. The only difference between tle
current guidelinesis that 82J1.3 contains a specia instruction pertaining to the grouping of
certain separate instances of perjury. This special instruction would continue to apply only
to cases currently covered. Thisamendment also clarifies the itteraction of 882J1.2(c)(1) and
2J1.3(c)(1) with 82X 3.1 and adds an Application Note to §2J1.2 to clarify that the criminal
offense the investigation or prosecution of which was obstructed need not have bea

specificaly charged or resulted in a conviction in order for the cross reference to 82X3.1 to

apply.

In addition, this amendment adds an application note to reemphasize that the defendants
conduct need not constitute the offense of accessory after the fact in order for the cros
reference to 82X3.1to apply. Even though the background and commentary to 82J1.2 was
amended in 1991 to clarify that the cross reference to 82X3.1 could apply even if tke
defendant was a principal to the underlying offense, hotline calls indicate there is still some
confusion in respect to thisissue for both 882J1.2 and 2J1.3 cases.

The 1993 Annual Report (FY 93) shows 111 cases sentenced under 82J1.2 (in 89 of those
it was the primary guideline) and 125 cases sentencedunder 82J1.3 (in 109 of those it was
the primary guideline).

The 1994 Annua Report (FY 94) shows 137 cases sentenced under 82J1.2 (in 99 of those
it was the primary guideline) and 119 cases sentenced under 82J1.3 (in 96 of those it was the
primary guideline).

The 1995 Annual Report (FY 95) shows 104 cases sentenced under 82J1.2 (in 82 of those
it was the primary guideline) and 78 cases sentenced under 82J1.3 (in 63 of those it was the
primary guideline).

Consolidated Guiddline:

8§2J1.2. Perjury or Subornation of Perjury; Witness Bribery; Obstruction of Justice
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@ Base Offense Leve: 12
(b) Specific Offense Characteristics

(1) If the offense involved causing or threatening to cause physical
injury to a person, or property damage, in order to suborn perjury
or otherwise obstruct the administration of justice, increase by 8
levels.

2 If the offense resulted in substantial interference with the
administration of justice, increase by 3 levels.

(© Cross Reference

Q) If the offense involved obstructing the investigation or prosecution
of acriminal offense, apply §2X3.1 (Accessory After the Fact) in
respect to that crimina offense, if the resulting offense level is
greater than that determined above.

(d) Special Instruction
@D In the case of counts of perjury or subornation of perjury arising
from testimony given, or to be given, in separate proceedings, do not

group the counts together under 83D 1.2 (Groups of Closely Related
Counts).

Commentary

Statutory Provisions: 18 U.SC. 88 201(b)(3), (4), 1503, 1505-1513, 1516, 1621-1623. For

additional statutory provision(s), see Appendix A (Statutory Index).

Application Notes:

1.

"Substantial interference with the administration of justice" includes a premature or
improper termination of a felony investigation; an indictment, verdict, or any judicial
determination based upon perjury, false testimony, or other false evidence; or the
unnecessary expenditure of substantial governmental or court resources.

For offenses covered under this section, Chapter Three, Part C (Obstruction) does not
apply, unless the defendant obstructed the investigation, et trial, or sentencing of the,
perjury, subornation of perjury, witness bribery, or obstruction of justice count.

In the event that the defendant is convicted under this section as well as for the underlying
offense (i.e., the offense that is the object of the obstruction), see the Commentary to
Chapter Three, Part C (Obstruction), and to 83D1.2(c) (Groups of Closely Related Counts).

If a weapon was used, or bodily injury or significant property damage resulted, a departure
may be warranted. See Chapter Five, Part K (Departures).

The inclusion of "property damage" under subsection (b)(1) is designed to address cases

inwhich property damage is caused or threatened as a means of intimidation or retaliation
(e.q., to suborn perjury or intimidate a witness from, or retaliate against a witness for,
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testifying). Subsection (b)(1) is not intended to apply, for example, where the offense
consisted of destroying a ledger containing an incriminating entry.

6. For purposes of subsection (c)(1), the criminal offense the investigation or prosecution of
which was obstructed need not have been charged or resulted in a conviction.

Application of subsection (¢)(1) does not require that the defendant's conduct constitute the
offense of accessory after the fact. Rather, it provides for the use, in the circumstances
specified, of the guideline that applies to accessory after the fact offenses. Thus, the fact
that a defendant cannot be an accessory after the fact, under federal law, to an offensein
which the defendant is a principal does not bar application of this cross reference.

7. " Separate proceedings,” as used in subsection (d)(1), includes different proceedingsin the
same case or matter (e.g., a grand jury proceeding and a trial, or a trial and retrial), and
proceedings in separate cases or matters (e.q., separate trials of codefendants), but does
not include multiple grand jury proceedings in the same case.

Background: This section addresses offenses involving theperjury, subornation of perjury, witness
bribery, and obstruction of justice generally prosecuted under the above-referenced statutory
provisons. Numerous offenses of varying seriousness may constitute obstruction of justice: using
threats or force to intimidate or influence a juror or federal officer; obstructing a civil or
administrative proceeding; stealing or altering court records; unlawfully intercepting grand jury
deliberations; obstructing a criminal investigation; obstructing a state or local investigation of
illegal gambling; using intimidation or force to influence testimony, alter evidence, evade legal
process, or obgtruct the communication of a judge or law enforcement officer; or causing a witness
bodily injury or property damage in retaliation for providing testimony,
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information or evidence in a federal proceeding. The conduct that gives rise to the violation may,
therefore, range from a mere threat to an act of extreme violence.

The specific offense characteristics reflect the more serious forms of obstruction. Because
the conduct covered by this guideline is frequently part of an effort to avoid punishment for an
offense that the defendant has committed or to assist another person to escape punishment for an
offense, a cross reference to 82X3.1 (Accessory After the Fact) is provided. Use of this cross
reference will provide an enhanced offense level when the obstruction isin respect to a particularly
serious offense, whether such offense was committed by the defendant or another person.

Guiddline Deleted:
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Issue for Comment: The special instruction currently contained in 82J1.3(d)(1) appliesto
perjury or subornation of perjury and not to obstruction, sepaete instances of which are more
difficult to determine. This special instruction was not included in the original guideline but
was later added to cover the very infrequent perjury case to which it applied (approximately
six in 40,000 cases). The Commission requests comment on whether this historical polig
judgment, which was limited to perjuries, should be expanded to cover obstructions.

(M) Consolidation of 882K 1.1 and 2K 1.6

Synopsis of Proposed Amendment: Sections 2K 1.1 and 2K 1.6 are consolidated. Thee
are regulatory and recordkeeping offenses having the same base offense level. The ony
substantive change resulting from the consolidation is that the cross reference in 82K 1.6
which directs to apply 82K 1.3 if the offense reflected an effort to conceal a substantie
offense, would aso apply to offerses under 82K 1.1. This could result in a change in offense
levelsfor casesunder 82K 1.1 (offenses under which currently have a statutory maximum of
one year.) There seems no reason that the cross reference in 82K 1.6 (covering condut
reflecting an effort to conceal a substantive offense) should not also cover conduct unde
§2K1.1.

The 1993 Annual Report (FY 93) shows no cases sentenced under 82K 1.1 or 82K 1.6.

The 1994 Annual Report (FY 94) shows nine cases sentenced under 82K 1.1 (in all of those
it was the primary guideline) and no cases sentenced under §2K 1.6.

The 1995 Annual Report (FY 95) shows 11 cases sentencedunder 82K 1.1 (in al those it was
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the primary guideling) and no cases sentenced under 82K 1.6.

Consolidated Guiddine:

82K 1.1. Failureto Report Theft of Explosive M aterials, Improper Storage of Explosive
Materials; Licensee Recordkeeping Violations

@ Base Offense Leve: 6
(b Cross Reference:
@D If the offense involved an effort to conceal a substantive explosive
materials offense, apply §2K1.3 (Unlawful Receipt, Possession, or

Transportation of Explosives Materials; Prohibited Transactions
Involving Explosive Materials).

Commentary

Satutory Provisons: 18 U.SC. 8 842(), (9), (k), 844(b). For additional statutory provision(s), see
Appendix A (Statutory Index).

(N) Consolidation of 882L.2.2 and 2L 2.5

Synopsis of Proposed Amendment: Sections 2L.2.2 and 2L2.5 are consolidated. No
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changein offense level will result. Section 2L.2.5 covers ararely prosecuted statute that has
the same base offense level as 821.2.2. Section 2L.2.2 contains additional adjustments, bt
they do not apply to conduct covered by 82L.2.5.

The 1993 Annua Report (FY 93 shows 186 cases sentenced under 82L.2.2 (in 156 of those
it was the primary guideline) and no cases sentenced under §2L.2.5.

The 1994 Annua Report (FY 94) shows 266 cases sentenced under 82L.2.2 (in 242 of those
it was the primary guideline) and no cases sentenced under §82L.2.5.

The 1995 Annua Report (FY 95 shows 402 cases sentenced under 82L.2.2 (in 354 of those
it was the primary guideline) and no cases sentenced under 82L.2.5.

Consolidated Guiddine:

82L.2.2. Fraudulently Acquiring Documents Relating to Natur alization, Citizenship. or
L egal Resdent Status for Own Use; False Personation or Fraudulent M arriage
by Alien to Evade Immigration Law: Fraudulently Acquiring or Improperly
Using a United States Passport: Failure to Surrender Canceled Naturalization
Certificate

* * %

Commentary

Statutory Provisions: 8 U.S.C. 88 1160(b)(7)(A), 1185(a)(3), (5), 1325(b), (c); 18 U.S.C. 88 911,
1015, 1028, 1423-34261428, 1542-1544, 1546.

Guiddline Deleted:
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(O) Consolidation of 882M 2.1 and 2M 2.3

Synopsis of Proposed Amendment: This amendment consolidates 882M 2.1 (Destruction
of, or Production of Defective, War Makrial, Premises, or Utilities) and 2M 2.3 (Destruction
of, or Production of Defective, National Defense Material, Premises, or Utilities)
Consolidation is appropriate for two reasons. First, prosecutions under these statutes ae
infrequent. In FY 1990 through 1995, therle were no cases sentenced under these guidelines.
Second, although the statutes referenced to 882M 2.1 and 2M 2.3 cover an extremely wie
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range of conduct (e.g., from major sabotage designed to injure the United States to mina

property damage by a disgruntled serviceman or awar protest group), the offenses covered
by these two guidelines essentially are property damage offenses. An option for addressing
the issue of the appropriate offense level is to add an application note explaining tle
circumstances under which a departure may be warranted.

Consolidated Guiddline:

82M2.1. Desruction of, or Production of Defective, War M aterial, Premises, or Utilities

@ Base Offense Leve (Apply the greater):
(2) 32, if the defendant is convicted (A) under 18 U.S.C. § 2153 or §2154;

or (B) under 42 U.S.C. § 2284 of acting with intent to injure the United
States or aid a foreign nation; or

(2) 26, otherwise.

Commentary
Satutory Provisions: 18 U.S.C. 8§ 2153-2454-2156; 42 U.SC. § 2284.

Application Note:

[1. Because this section covers a particularly wide range of conduct, it is not possible to include
all of the potentially relevant circumstances in the offense level. Therefore, depending on
the circumstances of the case, an upward or a downward departure may be warranted. For
example, if the defendant was convicted under 18 U.S.C. § 2155 of throwing paint on
defense equipment or supplies as an act of protest during peacetime, the offense level in
subsection (a)(2) may overrepresent the seriousness of the offense. In that case, a
downward departure may be warranted. However, if the defendant was convicted under 18
U.SC. § 2153 of major sabotage of arms and munitions while the United States was at war,
the offense level in subsection (a)(1) may underrepresent the seriousness of the offense. In
that case, an upward departure may be warranted. Factorsto be considered in determining
the extent of the departure include whether the offense was committed while the United
Sateswas at war, whether the purpose of the offense was to injure the United Sates or aid
a foreign nation or power, whether a substantial risk of death or physical injury was
created, and the extent to which national security was threatened. See Chapter Five, Part
K (Departures).]

Deleted Guiddine:
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(P) Deletion of 82M 3.4

Synopsis of Proposed Amendment: This amendment deletes 82M 3.4 (Losing Nationad
Defense Information) as unnecessary and potentially counterproductive. This guidelire
covers an extremely rarely prosecuted offense. There lave been no sentences recorded under
this section since the guiddines took effect. Given that this offense could occur in a variety
of circumstances (as well as could be used as a plea bargain offense for a more serios
offense), it seems questionable whether the current 82M 3.4 is adequate to provide &
appropriate result. Given the rarity of this offense, deletion of this offense guideline §
recommended. Any offenses currently handled under this section will le addressed by §2X5.1
(Other Offenses).

The 1993 Annual Report (FY 93) shows no cases sentenced under 82M 3.4.
The 1994 Annual Report (FY 94) shows no cases sentenced under 82M 3.4.

The 1995 Annual Report (FY 95) shows no cases sentenced under 82M 3.4.
Guiddline Deleted:
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(Q) Consolidation of 882M 3.5 and 2M 6.2

Synopsis of Proposed Amendment: Sections 2M 3.5 (Tampering with Restricted Daa
Concerning Atomic Energy) and 2M 6.2 (Violation of Other Federal Atomic Energy Agency
Statutes, Rules, and Regulations) are rarely used guidelines that cover conduct relating ©
atomic energy. Currently, there seemsto be some incansistency in the offense levels between
these guidelines. It isnot clear why tampering with restricted data concerning atomic energy
has an offense level of 24 (even if done with intert to injure the United States or aid a foreign
nation) while violations of other federal atomic energy statutes, rules, or regulations have an
offense leve of 30 if committed with intent to injurethe United States or aid a foreign nation.
This amendment would remove this inconsistency by consolidating these guidelines
However, offenses that involve tampering with restricted data (which currently receive a
offenseleve of 24) would receive an offense level of 30 if the offense were committed with
intent to injure the United States or aid a foreign nation.

The 1993 Annual Report (FY 93) shows no cases sentenced under 82M 3.5 and five cass
sentenced under 82M6.2 (in four of those it was the primary guideline).

The 1994 Annua Report (FY 94) shows no cases sentenced under 82M 35 and two sentences
under 82M6.2 (in one of those it was the primary guideline).

The 1995 Annual Report (FY 95) shows no cases sentenced under 82M 3.5 and three cases
sentenced under 82M6.2 (in all of those it was the primary guideline).

Consolidated Guiddline:

82M6.2. Tampering With Redtricted Data Concerning Atomic Eneray: Violation of Other
Federal Atomic Energy Statutes, Rules, and Regulations

@ Base Offense Leve (Apply the GreaterGreatest):

D 30, if the offense was committed with intent to injure the United
States or to aid aforeign nation; or

2 24, if the offense involved tampering with restricted data concerning
atomic energy; or

23) 6.

Commentary
Satutory Provisions: 42 U.S.C. §8§ 2273, 2276.

Application Note:

1. For purposes of thisguideline, "tampering with restricted data concerning atomic energy"
means conduct proscribed by 18 U.S.C. § 2276.

* * %

Guiddline Deleted:

162



o + g
CUIMTIMTICTTny

163



(R) Consolidation of 882N3.1 and 2F1.1

Synopsis of Proposed Amendment: Section 2N 3.1 (Odometer Laws and Regulations) is
consolidated with 82F1.1 (Fraud and Deceit; Forgery; Offenses Involving Altered @

Counterfeit Instruments Other than Counterfeit Bearer Obligations of the United States)

Currently, 82N3.1 has the same base offense level as §82F1.1 and is coss referenced to 82F1.1

if more than one vehicle was involved (one-vehicle cases are infrequent). Under ths

consolidation, fraud by odometer tampeting involving one vehicle will be treated the same as
other fraud (i.e., the specific offense characteristics for loss and more than minimal planning
will apply, if warranted). There seems no reason to treat this type of fraud differently from
other types of fraud.

The 1993 Annual Report (FY 93) shows 5,963 cases sentenced under 82F1.1 (in 5,696 &
those it was the primary guideline) and 17 cases sentenced under 82N 3.1 (in all of thoset
was the primary guideline).

The 1994 Annual Report (FY 94) shows 6,235 cases sentenced under 82F1.1 (in 5,952 6
those it was the primary guideline) and eight cases sentenced under 82N 3.1 (in seven of those
it was the primary guideline).

The 1995 Annual Report (FY 95) shows 6,339 cases sentenced under 82F1.1 (in 6,019 6
those it was the primary guideline) and two cases sentenced under 82N 3.1 (in both of those
it was the primary guideline).

Consolidated Guiddine:

82F1.1. Fraud and Deceit; Forgery; Offenses Involving Altered or Counterfeit
Instruments Other than Counterfeit Bearer Obligations of the United States

* * %

Satutory Provisons: 7 U.SC. 88 6, 6b, 6¢, 6h, 60, 13, 23; 15 U.SC. 88 50, 77e, 77q, 77x, 78d, 78],
78ff, 80b-6, 1644, 1983-1988, 1990c; 18 U.SC. 8§ 225, 285-289, 471-473, 500, 510, 659, 1001-
1008, 1010-1014, 1016-1022, 1025, 1026, 1028, 1029, 1031, 1341-1344, 2314, 2315. For
additional statutory provision(s), see Appendix A (Statutory Index).

* * *
Background: This guideline is designed to apply to a wide variety of fraud cases. The statutory
maximum term of imprisonment for most such offenses is five years. The guideline does not link
offense characteristics to specific code sections. Because federal fraud statutes are so broadly
written, a single pattern of offense conduct usually can be prosecuted under several code sections,

as a result of which the offense of conviction may be somewhat arbitrary. Furthermore, most fraud
statutes cover a broad range of conduct with extreme variation in severity.

This guideline also covers offenses relating to odometer laws and regulations.

* * %
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Guiddline Deleted:

(S) Consolidation of 882T1.1 and 2T 1.6

Synopsis of Proposed Amendment: Sections 2T1.1 (Tax Evasion; Willful Failure to File
Return, Supply Information, or Pay Tax; Fraudulent or False Returns, Statements, or Other
Documents) and 2T1.6 (Failing to Collect or Truthfully Account for and Pay Over Tax) are
consolidated. Section 2T1.6 isan infrequently prosecuted tax offense involving an employer
failing to collect or truthfully account for any tax required to be paid over.

Both guidelines have the same base offense level. 1n most cases, there will be no changein
offense level, which is based on the tax loss, because §2T1.1(b)(1) and (2) will not apply to
conduct under 82T1.6. However, currently 82T1.6 contains a cross reference to §2B11

(Larceny, Embezzlement, and Other Forms of Theft)if the offense involved embezzlement
by withholding tax from an employee's earnings and willfully failing to account to tte

employeefor it. Application d that cross reference could result in offense levels one or two
levels greater for offenses under 82T1.6. That cross reference no longer exists under tle

consolidation, and the consolidation does not provide an enhancement for offenses involving
embezzlement.

The 1993 Annual Report (FY 93) shows 302 cases sentenced under 82T1.1 (in 225 of those
it was the primary guiddine) and five cases santenced under 82T1.6 (in al of those it was the
primary guideline).

The 1994 Annua Report (FY 94) shows 528 cases sentenced under 82T1.1 (in 413 of those
it was the primary guideline) and no cases sentenced under 82T1.6.

The 1995 Annual Report (FY 95) shows 517 cases sentenced under 82T1.1 (in 405 of those

it was the primary guiddine) and five cases santenced under 82T1.6 (in al of those it was the
primary guideline).
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Consolidated Guiddline:

82T1.1. Tax Evasion; Willful Failureto File Return, Supply Information, or Pay Tax;
Fraudulent or False Returns, Satements, or Other Documents, Failing to Collect
or Truthfully Account for and Pay Over Tax

* * %
(© Specia Instructions
* * %
5 If the offense involved failing to collect or truthfully account for any

pay over tax, the tax loss is the amount of tax not collected or
accounted for and paid over.

(56) Thetax lossisnot reduced by any payment of the tax subsequent to
the commission of the offense.

Commentary
Satutory Provisions: 26 U.SC. 88 7201, 7202, 7203 (other than a violation based upon 26 U.S.C.

§ 60501), 7206 (other than a violation based upon 26 U.SC. 8 60501 or § 7206(2)), and 7207. For
additional statutory provision(s) see Appendix A (Statutory Index).

Guiddline Deleted:
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(T) Consolidation of 882E4.1, 2T2.1, and 2T 2.2

Synopsis of Proposed Amendment: Sections 2E4.1 (Unlawful Conduct Relating ©
Contraband Cigarettes), 2T2.1 (Non-Payment of [Alcohol and Tobacco] Taxes), and 2T2.2
(Regulatory Offenses) are consolidated. This amendment consolidates three infrequenty
applied guidelines.

Under this consolidation, the base offense level for 82T2.2 israised from four to six, which
is the base offense most typical for regulatory offenses. Otherwise, there isno substantive
change.

The 1993 Annual Report (FY 93) shows no cases sentenced under §2E4.1, seven cass
sentenced under 82T2.1 (in five of those it was the primary guiddlire), and no cases sentenced
under 82T2.2.

The 1994 Annua Report (FY 94) shows 10 cases sentenced under 82E4.1 (in six of those it
was the primary guideline), four cases sentenced under 82T2.1 (in one of those it was tle
primary guideline), and no cases sentenced under §2T2.2.

Consolidated Guiddline:

2. ALCOHOL AND TOBACCO TAXES

82T2.1. Non-Payment of Taxes. Regulatory Offenses

@ Base Offense Leve (Apply the Greatest):

D Level from 82T4.1 (Tax Table) corresponding to the tax loss;
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2 9, if the offense involved contraband cigarettes; or
3 6, if thereisno tax loss.
(b Special Instruction

(1) For purposes of this guideline, the "tax loss' is the total amount of
taxes on the acohol or tobacco that the taxpayer failed to pay,
evaded, or attempted netto-payto evade.

Commentary

Satutory Provisions: 18 U.SC. 88 2342(a) 2344(a) 26 U SC §§ 5601-5605, 5607, 5608, 5661,
5691, 5671, 5762 : > 3
taxes. For additional statutory prowson(s) seeAppendle(Statutory Index)

Application Notes:

1. _
(as défi ned in 18 u. SC 8 2341 (2)) the tax loss |sthé total amount of unpaid state excise
taxes on the cigarettes.

2. Offense conduct directed at more than tax evasion (e.g., theft or fraud) may warrant an

upward departure.

Background: ‘
a variety of offenses |nvoIV| ng alcohol and tobacco incl ud| ng evasion of aI cohol and tobacco taxes,

evasion of state excise taxes on cigarettes, operating an illegal still, and regulatory offenses.—26

168



Guidelines Deleted:

o + g
CUMTITICIican

o + g
CUMTITICIican

169



