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SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

" The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.

Approve the proposed revisions to Forms 1, 2, 3, and 5 in the Appendix to

the Appellate Rules and transmit these changes to the Supreme Court for

its consideration with a recommendation that they be adopted by the Court

and transmitted to Congress in accordance withthelaw . ................. p-2

Approve the proposed amendments to Bankruptcy Rules 1003,

1007, 2002, 2003, 2009, 2016, and new Rule 7007.1 and transmit

them to the Supreme Court for its consideration with a

recommendation that they be adopted by the Court and transmitted

to Congress in accordance with the law . ....... [ pp. 3-6

(a) Approve the proposed revisions to Bankruptcy Official Forms
1,5, and 17 relating to multilateral clearing banks and child-
support creditors to take effect on December 1,2002 ...t pp. 6-7

(b) Approve the proposed privacy-related revisions to Bankruptcy
Official Forms 1,3, 5,6,7, 8,9, 10, 16A, 16C, 17, and 19 to take
effect on December 1,2003 . ...t pp. 6-7
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4. Approve the proposed amendments to Civil Rules 23, 51, 53, 54,
and 71A and the revisions to F orms 19, 31, and 32 and transmit
these changes to the Supreme Court for its consideration with a
recommendation that they be adopted by the Court.and transmitted
to Congress in accordance with the law . . ......................... pp. 8-25

eliminate the authority ofa Judge t0 forfelt a bail bond for a breach
of a condition of release other than for failing to appear physically
before the COUTt ... ... .. ...t pp. 31-32

6. Approve the proposed amendments to Evidence Rule 608(b) and
transmit these changes to. the Supreme Court for its consideration
with a rccommcndatlon that they be adopted by the Court and . .
transmitted to Congress in accordance with the law .. .............. pp. 33-34

The remainder of the report is submitted for the record, and includes the followmg items for the
information of the Conference:

Federal Rules of Appellate Procedure . T . e pp. 2-3

»

> Federal Rules of Bankruptcy Procedure . . ... e N .. pp. 3-7
> Federal Rules of Civil Procedure . ............oovririineeniineen.n. pp. 8-31
> Report on Duplicative and Competing Class Actions . .............. e pp. 25-31
> Federal Rules of Cnmmal Procedure ... ... ..o pp. 31-33
> Federal Rules of Evidence ......... e L pp. 33-35
> Rules Governing Attorney Conduct . .. ......uurrrteanrr e, pp. 35-36
> Long-Range Planning . . . .. PP e e e p. 36
> Report to the ChlefJustme e e R p. 36
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Agenda F-18
Rules
September 2002
. REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rulés of Practice #iid Pfocfedure ifiet on June 10-11, 2002. Members
present at the meeting included Judge Anthony J. Sciﬁca, Judge Michael Boudin, Judge A.
Wallace Tashima, Judge Frank W. Bullbck, Jr., Judge Thomas W. Thrash, Judge J. Garvan
Murtha, Chief J usﬁce Charles ’ll“kalley Wells, David M. Bernick, Esquire, Mark R. Kravitz,
Esquifé, Patrick F. McCartan, Esquire, Charles J. Cooper,’Esql‘lire, and Dean Mary Kay Kané.

Representing the advisory rules committees were: J udge Samuel A. Alito, chair, and
Professor Patrick J. Schiltz, feporter, of the Advisory Committee on Appellate Rules; Judge A.
Thomas Small, chair, and Professor J effrey W. Morris, reporter, of the Advisory Committee on
Bankruptcy Rules; J udge David F. Levi, chair, Judge Lee H. Rosenthal, member, Professor
Edward H. Cooper, reporter, and Professor Richard L. Marcus; special consultant, of the
Advisory Committee on Civil Rules; Judge David G. Trager and Judge Tommy E. Miller on
behalf of Judge Edward E. Carnes, chair, and Profess‘or David A. Séhlueter, repoﬁer, of the
Advisory Committee on Criminal Rules; and J ﬁdge Milton I. Shadur, cﬁair, and Professor Daniel
J. Capra, repoﬁer, of the Advisory éommittee on Evidence Rules.

Participating in the meeting were Peter G. McCabe, the Committee's Secretary; Professor

Daniel R. Coquillette, the Committee’s reporter; John K. Rabiej, Chief of the Administrative

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.



Office's Rules Committee Support Office; Jeffrey A. Hennemuth, Nancy Miller, Patricia ] C\
Ke’tcﬁum, and James Ishida of the Administrative Office; Joseph Cecil and Thomas Willging of j
the Federal Judicial Center; Mary P. Squiers, Director of the Local Rules Project; and Professor

Geoffrey C. Hazard, Professor R. J oseph Kimble, and Joseph F. ‘Spaniol, consultarits to the

Committee.

FEDERAL RULES OF APPELLATE PROCEDURE

Forms Revision Recommended for Annroyél and Transmission

The‘ Advisory Committee on Appellate Rules recommended that the outdated referen;:es
to the last century in four of thé five forms m the appendix to the‘Appellat‘e kﬁies be updated;
The proposed revisions quld substituté references to "éO__" for "19__"in Forms 1, 2,3, and 5.
The advisofy comﬁlittee concludéd that‘peither public ;10tice nor comment is appropriate or L‘

. necessary because the proposals are purely ‘technical and do not substantively chan ge the forms. O
The Commisttee concurred with fhe advisory committee's recommendations. |
Recommendation: That the judiciai Conference approve tﬁe proposed revisions
to Forms 1, 2, 3, and 5 in the Appendix to the Appellate Rules and transmit these
changes to the Supreme Court for its consideration with a recommendation that

they be adopted by the Court and transmitted tg Congress in accordance with the
law.

Informationa] Items — En Banc Hearings and "Unnublished" Oﬁinions

Rule 35(a) and 25 fJ.S.C. § 46(c) both require a vote ‘of "[a] majority of the circuit judges
who are in regular active service" to hearya case en baﬁc. A three-way split among the courts of
éppeals has developed over the question whether judges who are disqualified are counted in
calculating v;/hat constitutes a ';rnajority." Tyhe‘ advisory comﬁittee is considering whether the
existing different préctices should continue among the circuits despite a nétional statute anci

national rule addressing it. : O
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. The Department of Justice proposed a new rule that would explicitly permit citation to
"unpublished" opinions under certain 1imitef:1 circumstances. Most of the courts of appeals have
a local rule governing citation to unpublished or non-precedential opinions. Three circuits
generally forbid citation, except under very limited circumstances. The others permit citation
under varying conditions. As with the en banc hearing issue, the advisory committee will be
considering whether it is appropriate to continue the existing different practices among the
circuits. | | -‘

" FEDERAL RULES OF BANKRUPTCY PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules submitted pfoposed amendments to Rules
1007, 2003, 2009, 2016, and new Rule 7007.1 and amendments to Official Forms 1, 5,and 17
with a recommendation that they be approved and transmitted to the Judicial Conference. The
amendments and new rule were circulated to the bench and bar for comment in August 2001.
The scheduled January 2002 public hearing was canceled because no one requested to testify.

The advisory committee also submitted proposed amendments to Rules 1005, 1007, and
2002, and revisions to Official Forms 1,3,5,6,7,8,9, 10, 16A, 16C, and 19, which arose from
recent related Judicial Conference action, with a recommendation that they be approved and
transmitted to the Judicial Conference. These rules amendments and forms revisions are
consistent with recommendations approved by the Judicial Conference that documents in
bankruptcy cases should be made generally available electronically with the proviso that the
"Bankruptcy Code and Rules should be amended as necessary to allow the court to collect a
debtor's full Social Security number but display only the last four digits" (JCUS-SEP 01, p. 50).
The amendments were circulated to the bench and bar for comment in January 2002. The

scheduled April 2002 public hearing was canceled because no one requested to testify. The
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advisory committee, however, held a. meeting of selected experts and experienced lawyers and
discussed the issues arising from the proposals.

The proposed amendment to Rule 1007(a) (Lists, Schedules, and Statements;,Time
Limits) requires a corporate debtor at the beginning of a case to disclose information regarding
its owners, if the owners also are corporations, to assist a judge in making judicial
disqualification decisions.

The proposed amendments to Rule 2003 (Meeting of Creditors or Equity Security
Holders) and Rule 2009 (Trustees for Estates When Joint Administration Ordered) reflect the
enactment of a new subchapter V of chapter 7 of the Bankruptcy Code, which makes multilateral
clearing organizations eligible for bankruptcy relief and authoriies the Federal Reserve Board to
designate the trustee or alternative trustees for the case.

Rule 2016 (Compensation for Services Rendered and Reimbursement ojr" Expenses)
would be amended to implement amendments made to 11 U.S.C. § 110(h)(1) governing
disclosure of compensation paid to a bankruptcy petition preparer.

New Rule 7007.1 (Corporate Ownership Statement) would require parties in adversary
proceedings to disclose corporate entities that own 10% o more of the stock of the party to
provide the court with some of the information necessary to make judicial disqualification
decisions. It is modeled on similar disclosure provisions in the Appellate, Civil, and Criminal
Rules.

Official Form 1 (Voluntary Petition) would be revised to add a check box for designating
a clearing-bank case filed under subchapter V of chapter 7 of the Bankruptcy vCode. Official
Form 5 (Involuntary Petition) and Official Form 17 (Notice of Appeal) would be revised to give
notice to child-support creditors and their representativ\es that no filing fee is imposed for either

type of action if the statutory form detailing the child-support debt is also filed.
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Rules 1005 1007 (c; aryld’(‘f)),[ ;n& 2002 would be amendéd ‘té) irﬁpiement tlhe ‘recently
adoﬁted Judicial Conference‘ policy protecting the privacy of debtors filing fo; relief. The
advisory committee received considérable comment on the améndment originally proposed to
Rule 1005 that would have restricted the debtor's social security number on thé caption of the
petition to the last four digits. The number of persons béaring the same surname, first name, and
last four digits of,a social security number is significant. Organizations that search large
databases that depend on accurate identifications of individuals objected to the proposal Eecause
it would likely result in misidentifications, requiring them to develop costly alternative and
redundant means of identification.

The Depéu‘tment of Justice, Department of the Treasury, and Internal Revenue Service
asserted that the proposal would hamper criminal in;/esti gations in a wide rénge of criminal

activity, including investigations of individuals who use false social security numbers. The

institutional private creditors were concerned that the greater likelihood of misidentification

could lead to inadvertent violations of fhe automatic sfay and thé discharge injunction, which
would adversely affect their Business. Credit reporting ‘age;ncies also objectéa to the proposal
because it would eliminate a primary source of information‘.

The advisory committee concluded that creditors were entitled to recgive the debtor's full
”social security number. Law enforcement agencies could also obtain access t6 the full social
security number from creditors, the trusfee, and by applicatioﬁ to the bankruptcy‘court. But
consistent with the Judicial Conference policy protectiﬂg a débtor's privacy, thé committee
decided to limit th;: disclosure of the full social security number to fche general public.

Rule 1605 (Caption of Petition) féqui‘res a debtor fo list all names used in the six years

préceding the petition's filing. The proposed amendments require the debtor to include in the
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caption appropriate numerical identifiers, except that only the last four di gits of the social

®

secunty number may be used Th1s w1ll perm1t creditors who have the debtors social s‘ecurity
number to conduct an 1electromc search w1th that 1nformat1on | | |
| Rule 1007(c) and (f) (Llsts Schedules and Statements Tlme L1m1ts) would be amended
to require a debtor to submrt a venfied statement ot the debtor s full socral security number The
statement would be}submitted to the clerk of court but it yvould not be filed in the case nor |
become a part of the case file that would be available to the pubhc either through Internet access
or by a search of the paper records at the court
Rule 2002 (Notices to Creditors, Equity Security Holders, United States, and United
States Trustee) would be amended to require the clerk of court to include a debtor's iull social
security number on the § 341 notice sent to creditors The full number Would be 1nc1uded only
on the notices sent to the 'credltors and not on the copy of the notice that becomes part of the O
court record.y \
The"Committee concurred with the advisory committee's recommendations.
Recommendation: That the J ud1c1al Conference approve the proposed
amendments to Bankruptcy Rules 1005, 1007, 2002, 2003, 2009, 2016, and new
Rule 7007.1 and transmit them to the Supreme Court for its consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law.
The proposed revisions of Bankruptcy Off1c1a1 Forms 1, 5, and 17 conform to statutory
changes concermné mululateral clearing banks and child- support creditors. Official Forms 1,3,
5,6,7,8,9, 10 16A, 16C, and 19 would also be amended to implement the privacy—related
amendments to Rules 1005 1007, and 2002 by restnctmg the dlsplay of a debtor's socxal security
number to the last four dlgltS In addition the revisions add an explicit refcrence to § liO of the

Bankruptcy Code, Wthh continues to require the dlsclosure of the full social security number of O

a bankruptcy petition preparer.
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Recommendation: That the Judicial Conference:

(a) approve the proposed revisions to Bankruptcy Official Forms 1, 5, and 17 relating to
multilateral clearing banks and child-support creditors to take effect on December 1,
2002; and 2

(b) approve the proposed privacy-related revisions to Bankruptcy Official Forms 1, 3, 5,
6,7,8,9,10, 16A, 16C, 17, and 19 to take effect on December 1, 2003.

The proposed amendments to the Federal Rules of Bankruptcy Procedure and the
revisions to the Official Fo@s are in Appendix A with an excel;pt from the advisory committee
report.. |
Rules Approved fdr Publication and Comment

Thev:\ advisory committee proposed amendments to Rule 9014 (Contested Matters) with a
recommendation that they ch published for comment. The proposed amendments limit the
applicability of the mandatory disclosure prov151ons of Rule 26 of the Federal Rules of C1V1l
Procedure in contested matters, which typlcally are resolved qulckly, rendering the mandatory
disclosure provisions ineffective. The mandatory disclosure provisions continue to apply to
adversary proceedings.

The Committee approved the recommendations of the advisory committee to circulate the
proposed rule amendments to the bench and bar for comment. |

Informational Item

In September 2001, the advisory committee withdrew its proposed amendment to Rule
2014, which would have modified the disclosure requirements of a professional seeking
employment in a bankruptcy case. After considerable discussion and effort to accommodate

competing interests, the committee decided to table the proposal.
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. FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission

The Advtsory Comrnittee on Civii Rules suhmttted propdsed enlendments to Rules 23,
51, 53, 54, and 71A with a recommendation that they be approved and transmitted to the Judicial
Conference. The amendments Were ‘circ’ulated to the bench and bar for comment in August 2001.
Public hearings were held on the proposed amendrnents in San Francisco, Calrfornia, and‘
Washington, DC More than 40 »t/itneesee testified at the hearings. The advisory oornrnittee also
sponsored a conference at the University of Chicago Law School on proposed amendments to
Rule 23. In addition to the published amendments, the conference addressed preliminary
proposals dealing with overlapping and competing class actions filed in state courts. o
RULE 23 1CLASS ACTIONS) o | B |

Cver the lest ten slears, the advisory committee has undertaken an intensrve consideration
and review‘of Rule 23, the class-action rule. This ongoing review by the advisory committee isv
the first review of Rule 23 following the thorough reworking of the Rule in amendments metde in
1966. But in the now almost 40 years since that time, Rule 23 has figured prominently in the
explosive ;growth of large-scale group litigation in federal and etete courts, and has both shaped
and — in its interpretation and application — been shaped by revolutionary developments in
modem complex liti gatron The drafters of the 1966 amendments knew that after some
appropriate period of trme it would be 1rnportant to reconsider what they had done

The present set of proposed Vamendments takes account of continuing raprd changes in
Rule 23 practice and focuses on the persrstent problem‘areas in the conduct of class suits. The
proposals focus on class-action procedures rather than on ‘substantlvev certification stdndards. The
overall goal of the advisory committee has been to develop rule amendments that provide the

district courts with the tools, authority, and discretion to closely supervise class-action litigation.
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The advisory committee had before it an unusually rich record concerning the operation
of Rule 23, including the voluminous record generated in the public comments on the proposed
revisions to Rule 23 in 1996; the Federal Judicial Center’s 1996 empirical study of federal class
action suits; the RAND Institute for Civil Justice's publication in 2000 of Class Action
Dilemmas: Pursuing Public Goals for Private Gain, analyzing the results of detailed case studies
and surveys of lawyérs engaged in class-action litigation in state and federal courts; and the
extensive materials assembled by the Working Group on Mass Torts, including the 1999 Report
on Mass Tort Litigation. In addition td these sources, the advisory committee obtained practical
insight by consulting with a number of experienced class-action practitioners who represent all
major points of view. Taken as a whole, the package is a balanced and neutral attempt to protect
individual class members, enhance judicial oversight and discretion, and fufther the overall goals
of the class-action device — efficiency, uniform treatment of like cases, and access to court for
claims that cannot be litigated individually without sacrificing procedural fairness or bringing
about other undesirable results.

The proposed amendments focus on four areas: the timing of the certification decision
and notice; judicial oversight of settlements; attorney appointment; and attorney compensation.

Rule 23(c)(I)XA): The Timing of Certification

In 1996, the advisory committee published a package of proposed amendments to Rule 23
dealing with class certification for comment. Included was a proposed amendment to Rule
23(c)(1) that would change the requirement that a certification decision be made "as soon as
practicable" into a requirement that the decision be made "when practicable.”" Although public
comment was largely favorable, the Standing Rules Committee declined to approve the
amendment on two grounds. The first was that it would be better to consider all Rule 23 changes

in a single package, the consideration of which had been deferred in anticipation of the Supreme
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Court's pending decision in Amchem Products, Inc. v. Windsor, 521 U.S. 591 (1997). The

\

second was concern that the change in wording would encourage courts to delay deciding
certification motions, leading to an unwarranted increase in precertification discovery into the
merits of a class suit.
Amended Rule 23(c)(1)(A) recommends a new variation on the "when practicable"
language, calling for a certification determination "at an early practicable time." The Committee
Notes address the concerns previously identified. The proposed language is consistent with
present good practices. Courts generally make certification decisions only after the deliberation
. required for a sound detision, as shown by Federal Judicial Center statistics on the time from  °
filing to decision of cettification motions. Courts decide certification motions promptly, but only
after receiving the information necessary to decide whether certification should be granted or
denied and how to define the class if certification is granted. The Committee Notes clearly state C\
that the amended language is not intended to permit undue delay or permit extensive discovery )
unrelated to certification.
The proposed amendment at first reading may seem a matter of semantics. In fact, it
authorizes the more flexible approach many courts take to class-action litigation, recognizing the
important consequences to the parties of the court's decision on certification. The current rule's
emphasis on dispatch in making the certification decision has, in some circumstances, led courts
to believe that they are overly constrained in the period before certification. A certain amount of
discovery may be appropriate during this period to illuminate issues bearing on certification,
including the nature of the issues that will be tried; whether the evidence on the merits is

common to the members of the proposed class; whether the issues are susceptible to class-wide

proof; and what trial-management problems the case will present. O
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’ . The proposed language is consistent with the practice of authorizing discovery on the -
nature of the merits issues, which may be necessary for certification decisions, while postponing
discovery pertaining to the probable outcome.on the merits until after the certification decision
has been made. As the Committee Notes discuss, certification discovery need not concern the
weight of the merits or the strength of the evidence. By making it clear that the timing of a
certification decision, and related discovery, is limited to that necessary to determine certification
issues, the amended Rule and Note give courts and lawyers guidance lacking in the present rule.
The proposed amendment brings'the present rule into conformity with the approach taken by
experienced judicial officers. The relatively extensive public comment on this proposal was

generally favorable.

Rule 23(cY I} B): The Order Certifving a Class

Proposed Rule 23(c)(1)(B) specifies the contents of an order certifying a class-action.
Such a requirement facilitates application of the interlocutory-appeal provision of Rule 23(f) by
requiring that a court must define the class it is certifying émd identify the class claims, issues,
and defenses. The proposed amendment also requires that the order appoint class counsel under
Rule 23(g).

Rule 23(c) 1) C): The Conditional Nature of Class Certification

Under proposed Rule 23(c)(1)(C) an order granting or denying class certification may be
amended at any time up to "final judgment"; the current rule terminates the power at "the
decision on the merits," an event that may happen beforé final judgment. This change avoids
possible ambiguity in the reference to "the decision on the merits," which may apply, for
example, to a determination of liability made before final disposition. Later proceedings to
define the remedy may demonstrate the need to amend the class definition or subdivide the class.

Rule 23(c)(1)(C) would also Be amended to delete the provision for conditional class
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certification. The provision for conditional class certification is deleted to avoid the unintended O
suggestion, which some courts have adopted, that class certification may be granted on a -
tentative basis, even if it is unclear that the rule requirements are satisfied. The court's power to
later redefine or decertify the class is left undisturbed.. . |
Rule 23(c)(2): Notice | | o o
Amended Rule 23(c)(2)(A)-would recognize the court's authority to direct "appropriate”.
notice in (b)(1) and (b)(2) class actions. Members of classes certified under (b)(1) or (b)(2) have
interests.that may deserve protection by notice. Notice to such classes, as compared with (b)(3)
classes, is intended to serve more limited, but important, interests, such as the interest in
monitoring the conduct of the action. The advisory committee, however, was sensitive to the -
concern that mandating notice in all (b)(1) and (b)(2) actions could overwhelm a public-interest
group seeking class-action relief with only modest resources. In response to public comment O
)
from members of the civil rights bar, the advisory committee revised the language — which had !
been mandatory — to place the giving of notice in (b)(1) and.(b)(2) actions within the district
court's discretion. The Committee Note.expressly cautions courts to exercise the authority to
direct notice in these actions with care. The court retains the discretion not to direct any type of
notice after balancing the risk that notice costs may deter the pursuit of class relief against the
benefits of notice in the particular case. If the court decides that hotice is ‘appropriate, it also
need not require notice to be made in the same manner as in a (b)(3) action by individual notice,
because there is no, right to request exclusion from (b)(1) and (b)(2) classes.
Proposed new Rule 23(c)(2)(B) carries forward the present notice requirement for (b)(3)

class actions. Tt requires what the cases now treat as aspirational: class-action notices are to be in

"plain, easily understood language." : ‘ L : o
S

Rules-Page 12



Rule 23(e): Settlement Review
The need for improved judicial review of proposed class settlements, along with the
abuses that can result without effective judicial review, was a recurring theme in the testimony

and written statements submitted to the advisory committee during public comment on the 1996

" rule proposals. The RAND study also called for closer judicial review of class-action

settlements. The proposed amendments focus on strengthening the rule provisions governing the
process of reviewing and approving proposed class settlements in a setting that often lacks the
illumination brought by an adversary process.

New Rule 23(e)(1)(A) would llimit the requirement of court approval of any settlement,
voluntary dismissal, or compromise of a class claim to cases in which a class has been certified.
Approval is not required if class allegations are withdrawn as part of a disposition reached before
a class is certified since putative class members are not bound by the settiement.

New Rule 23(e)(1)(B) would require notice of a proposed settlement, but only when class
members would be bound bS/ the settlement. The notice is to issue to the class in a "reasonable”
manner; individual notice is not required in all classes or all settlements.

New Rule 23(e)(1)(C) would adopt an explicit standard for approving a settlement for a
class: the proposed settlement must be "fair, reasonable, and adequate.” This is the standard that
has been stated in the case law. The district court must also make findings to support the
conclusion that the settlement meets this standard.

New Rule 23(e)(2) would require the parﬁes to file a statement identifying any agreement
made in connection with a settlement. Such "side agreements” can be important to understanding
the terms the parties and counsel have agreed to, but sometimes are not disclosed to the court.
There is concern that some side agreements may influence the terms of settlement by trading

away possible advantages for the class in return for advantages for others.
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The disclosure of side agreements, however, should not automatically become the. (\
occasion for discovery by the parties. Nonetheless, a court can direct'a party to provide to the /
court or to the other parties (with appropriate confidentiality safeguards) a copy of the full terms
of any agreement identified by any party as made in connection with the settlement.

Rule 23(e)(3): Second Opt-Out Opportunity .

New Rule 23(e)(3) would establish authority to permii a second opportunity to opt out of
a (b)(3) class if settlement is proposed after expiration of the original opportunity to request
exclusion. There is no presumption that a second opt-out opportunity should be afforded. That
question is left entirely to the court's discretion. This provision would enhance judicial discretion
to provide the same ability to opt out with knowledge of the settlement terms that is enjoyed by
members of the many (b)(3) classes that are considered for certification — and thus afford a ri ght
to request exclusion — after a settlement has been reached. g C_\
When a case is certified for trial before settlement has been reached, the decision whether g
to opt out may be made well before the nature and scope of liability and damages are understood.
Settlement may be reached only after the opportunity to request exclusion has expired, and after
great changes in class members' circumstances and other aspects of the litigation. The proposal
permits the court to refuse to approve a settlement unless it affords a new opportunity to request
exclusion, at a time when class members can make an informed decision based on the proposed
settlement terms. In appropriate cases, the court can establish an opportunity to opt out that is as
meaningful as the opportunity afforded in the many.: cases that now reach settlement before
certification is ordered. And at a more basic level, the second opt-out opportunity gives class

members the same opportunity to.accept or reject a proposed settlement as persons enjoy in
individual law suits. - } . O
s
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- This proposal introduces a measure of class-member self-determination and control that
best harmonizes the class action with traditional litigation. The presumption of consent that
follows a failure to affirmatively opt out at the time of certification may lose its footing when
circumstances have changed materially from the time when the class action is finally settled. In
these cases, a second opt-out opportunity could relieve individuals from the unforeseen
consequences of inaction or decisions made at the time of certification, when limited meaningful
information was available. The proposed second opt-out opportunity may provide added
assurance to the supervising court that a settlement is fair, reasonable, and adequate. 1t is just the
sort of "structural assurance of fairness,"” mentioned in Amchem Products Inc., that permits class
actions in the first place.

The proposal will only make a difference in cases in which the class is certified and the
initial opt-out period expires before a settlement agreement is reached. It is irrelevant in those
cases in which a settlement agreement is submitted to the court simultaneously with a request
that a class be certified. Even when applicable, however, a court may decide that the
circumstances make providing a second opportunity to request exclusion inadvisable. The case
may have been litigated to a stage that makes it similar to a fully tried suit and that reduces the
need for a second opportunity to opt out. There may not have been a significant change in
circumstances or lapse in time between the initial opt-out opportunity and the settlement. There
may be other circumstances that make the additional opt-out opportunity inadvisable.
Accordingly, the amendments provide a court with broad discretion to assess and determine
whether in the particular circumstances a second opt-out opportunity is warranted before
approving a settlement.

The advisory committee received several comments on this proposal. It is fair to say that

the comments, whether favorable or unfavorable, do not line up by plaintiffs and defendants.
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Some class-action plaintiffs' lawyers favor and some oppose the proposal. The same is true of
the defense bar. Academic commentary has been favorable. District judge members of the
advisory committee and of the Standing Rules Committee welcome the enhancement to their
discretion.

The advisory committee carefully considered concerns that a second opt-out opportunity
might inject additional uncertainty into settlement and create opportunities unrelated to the
purpose of the second opt out, potentially defeating some settlements and making others more
costly. Under this view, the proposal would create an opportunity for dissatisfied or mercenary
counsel to woo class members away from the settlement with promises of a superior alternative
settlement award. Balanced against these concerns is the fact that permission to opt out after a
tentative settlement is reached is not novel in certain kinds of class-action litigation and generally
has not been detrimental ”to these class-action settlements. Many cases settle before certification
in the knowledge that class members must be given a first opportunity to opt out. And when
settlements are reached after expiration of the original exclusion period, the terms — particularly
in mass tort actions — often include a second opt-out opportunity. The possibility that "too
many" class members may opt out during a second-opportunity stage, leaving a defendant with a
less comprehensive settlement, is usually guarded against by including provisions in the
settlement agreement allowing the parties to abandon the settlement if a pre-determined number
or proportion of the class takes advantage of the second opt-out opportunity.

Although providing a second opt-out opportunity may change the dynamics of the
negotiation process in some cases, the advisory committee is persuaded that ensuring the faimess
of the process outweighs any potential efficiency loss and that provision of the opportunity in

appropriate cases, in the court's discretion, will not be unduly disruptive to settlement. District
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judges are by no ‘means averse to clasé-actio‘n settlements, and they will apply their discretion to
employ this new tool carefully.

New Rule 23(e)(4) would confirm the right of class members to object to a i)roposed
settlement, and would require court approval for withdrawal of an objection.

Rule 23(g): Class Counsel Appointment

- All recent examinations of class-action practice recognize the crucial si gnificance of
class counsel. But Rule 23 nowhere addresses the selection or responsibilities of class counsel.
‘Until now, the adequacy of counsel has been considered only indirectly as part of the Rule
23(a)(4) determination whether the named class representatives will fairly and adequately protect
the interests of the class. The proposed amendments build on experience under Rule 23(a)(4)
and fill the gap by articulating the responsibility of class counsel and providing an appointment.
procedure.

Proposed paragraph (1)(A) recognizes the requirement that class counsel be appointed for
each class that the court certifies, unless a statute such as the Private Securities Litigation Reform
Act (Pub. Law No. 104-67) establishes different requirements.

Proposed paragraph (1)(B) states that class counsel "must fairly and adequately represent
the interests of the class.” The Committee Note discusses the distinctive role of class counsel,
making it clear that the relationship between class counsel and individual class ‘members,
including the class representatives, is not the same as the one befween a lawyer and an individual

client. Appointment as class counsel entails special, paramount responsibilities to the class as a

‘ whole.

Proposed paragraph (1)(C) sets out the criteria that a court must consider in appointing
class counsel, including the work counsel has performed in the action, counsel's experience in

complex litigation and knowledge of the applicable law, and the resources counsel will commit
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to the representation. Under the proposed amendments, a court may also direct potential class . m
counsel to provide additional information to assist it in making the appointment decision, (R %
including the f)roposed terms of an attorney fee award. The provision encourages counsel and
the court to reach early shared understandings about the basis on which fees will be sought. Such
a provision has been encouraged by judges emphasizing the importémce of judicial control over
attorney fee awards. This feature might obviate later objections to the fee request, serve as a
more productive way for the court to deal in advance with fee award matters that seem to defy
regulation after the fact, and accommodate competing applications or innovative approaches
when appropriate.
Proposed paragraph (2) sets out the appointment procedure for class counsel. Paragraph
(2)(A) would point out that the court may appoint interim counsel dhring the precertification
period as a case-management measure. Paragraph (2)(B) would recognize that the court's ) (\
scrutiny of potential class counsel will differ depending on whether there are multiple applicants !
for the position. If there is one app]icant, the court may make the appointment only if the
applicant is adequate under the criteria identifiéd in Rule 23(g)(1)(C). If there are multiple
applicants, however, the court must appoint the applicant best able to represent the interests of
the class. The proposed rule takes no position on auctions or similar judicial efforts to engender
competition. The Note recognizes that one factor that may be important in selecting class
counsel in the multiple-applicant situation is an existing attorney-client relationship between the
class representative and counsel. Paragraph 2(C) would specifically authorize the court to
include provisions regarding attorney fees in the order appointing class counsel.

The advisory committee made several adjustments to the proposal in response to public

comment. Most of the changes clarified the différence between the situation in which no O
: "
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applicant applies for appointment and the situation in which several lawyers or firms seek

apointment.

Rule 23(h): Attorney Fees

Attorney fees play a prominent role in class-action practice anci are the focus of much of
the concern about class actions. The award of large attorney fees in the absence of meaningful
recoveries by class members in some class actions brings the civil justice system into disrepute.
Courts have increasingly assumed significant responsibility for determining attorney's fees, rather
than simply accepting previously negotiated arrangements. They have also examined the actual
benefits accruing to the class members as opposed to speculative estimates (such as coupon
recoveries). But the Civil Rules themselves provide little guidance in this area, which may have
contributed to some inconsistency in application. The only provisions.on fee awards in the Civil
Rules appear in Rule 54(d)(2), but that Rule is not tailored to the special features of class actions.
The proposed amendment addresses notification to the class of a motion for award of fees, the
rights of objectors, and the criteria to be considered in determining the amount of the fee award.

Under proposed squivision (h), a court may award attorney fees in a class action only if
authorized by law or the parties' agreement. The award must be "reasonable,” and it is the court's
duty to determine the reasonable amount. The proposed rule does not attempt to influence the
ongoing case law development rggarding a choice between (or combination of) the percentage
and lodestar amounts. As emphasized in the Committee Note, because the class action is a
creation of the court, the court has a special responsibility to monitor the attorney fee award, as it
aiso does with regard to proposed settlements. The Note further recognizes the critical role of the
coiirt in ensuring that the class action achieved actual results for class members that warrant a

substantial fee award.
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Paragraph (1) would establish that the attorney fee. motion is made under Rule 54(d)(2),
"subject to the provisions of this subdivision, at a time set by the court.” Itis important to
maintain the integration of all fee orders with the entry-of-judgment and appeal-time provisions
of Civil Rule 58 and Appellate Rule 4, which — undér amendments to take effect this
December 1 — are explicitly integrated with Rule 54. But it also is important to recognize the
distinctive features of class-action fee applications, particularly with respect to the appropriate
time for a fee motion. Subdivision (h) would provide that a motion for fees must be made "at a
‘;imc set by the court.”

The proposed amendment also requires that notice regarding attorney fee motions by
class counsel be directed to class members in a reasonable manner (similar to Rule 23(e) notice
to the class of a proposed settlement). In a case in which settlement approval is contemplated, -
notice of class counsel's fee motion should be combined with notice of the proposed settlement.
In an adjudicated case, the court may modify the notice to avoid undue expense.

Paragraph (2) would allow any class member or party from whom payment is sought to
object to the attorney fee motion. The Committee Note points out that the court may direct
discovery depending on the completeness of the material submitted in support of the fee motion,
which depends in part on the applicable fee-measurement standard. The Note also makes clear
that broad discovery is not normally approved in regard to fee motions.

Proposed paragraph (3) calls for findings under Rule 52(a) and authorizes the court to
determine whether to hold a hearing on the motion. In settled class actions, the hearing might
well be held in conjunction with proceedings under Rule 23(e), and in other situations there
should be considerable flexibility in determining what suffices as a hearing. The findings
requirement provides important support for meaningful appellate review. As under Rule

54(d)(2), the court can refer the motion to a special master or magistrate judge. The Committee
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Note sets out the factors that courts have recently, and consistently, found important to consider
in determining whether the fee sought is "reasonable." The Note attempts to identify the analytic
framework for such determinations, recognizing that the case law will continue to develop and
will have subtle variations from circuit to circuit. The factors discussed in the Note cut across

different methods of determining the size of fee awards, such as percentage of fund or lodestar.

RULE 51 (JNSTRUCTIONS TO JURY: OBJ};‘.CTION)

The Rule 51 projecf began with a specific request from the Ninth Circuit Judicial
Council. Reviewing local district rules, the Ninth Circuit found that many districts had rules that
require submission of proposed jury instructions before trial begins. The Council was concerned
that these rules may be invalid in light of Rule 51's provision for filing requests "[a]t the close of
the evidence or at such earlier time during trial as the court reasonably directs.” The proposed
amendments expressly validate the practices of these courts. The proposed amendments also are
designed to capture many of the interpretations of Rule 51 that have emerged in practice and
remove traps for the unwary.

Proposed amendments to subdivision (a) govern requests regarding instructions to the
jury. The revision recognizes a court's authority to direct that the requests be submitted before
trial. But the amendment expressly allows a party to file a later request concerning issues that
could not reasonably have been anticipated at the earlier time for requests set by the court. The
court also may permit untimely requests on any issue.

The proposed amendments to subdivision (b) govern the instructions to the jury.
Paragraph (1) requires the court to inform the parties of all instructions, not only action on
requests, before \instmcting the jury and before jury arguments. Paragraph (2) makes explicit the

parties’ opportunity to object on the record to the proposed instructions. Paragraph (3) recognizes
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the prac‘;tice of instructing the jury "at any time after trial begins and before the jury is O
discharged." '

Under the present Rule 51, a party who wants an issue covered by instructions must do
both of two things: make a timely request, and then separately object to failure to give the request
as made. The requirement that a request be renewed by an objection is all too often overlooked.
These common failures arise in part from the ambiguous language of present Rule 51. The
requirement, however, serves useful purposes. Courts of appeals have explained that repetition is
useful, at times to ensure that the court had not simply forgotten the request or its intention to
give the requested instruction, and at other times to show the court that it has failed in its attempt
to give the substance of a requested instruction in better form. These purposes may be fully
satisfied by means short of a renewed formal objection. Proposed new Rule 51(d)(1)(B)
accommodates these interests by two steps. First, it makes clear that both request and objection C\
are required. But then it also provides that a request suffices without a later objection if "the /
court made a definitive ruling on the record rejecting the request.”

Many circuits recognize a "plain," "clear,” or "fundamental" error doctiine that allows
reversal despite failure to comply with Rule 51. This doctrine is not reflected at all in the text of
Rule 51, but is explicit in the general "plain errors” provision of Criminal Rule 52. ‘The contrast
between Criminal Rule 52 and Rule 51 has led some circuits to reject the plain-error doctrine for
civil jury instructions. Rule 51(d)(2) would be revised to adopt a plain-error provision parallel to
the approach taken in Criminal Rule 52(b).
Rule 53 (Masters) -

The Rule 53 project began several years ago, prompted by observations addressed to the-
advisory committee by two local district-court committees formed to develop Civil Justice g O

Reform Act plans. In working through the Civil Rules, these committees observed that Rule 53
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does not describe the uses of special masters that have grown up over the years. Present Rule 53
addresses only trial masters who hear trial testimony and report recommended findings.. The
Supreme Court has severely limited resort to trial masters. But masters have come to be used
increasingly for pretrial and post-trial purposes. A study by the Federal Judicial Center
confirmed the belief that masters are frequently appointed for pretrial and post-trial duties. The
proposed amendment is designed to reflect contemporary practice, and to establish a framework
to regularize the practice.

In general, proposed new Rule 53 brings pretrial and post-trial masters expressly into the

Tule, establishing the standard for appointment. It carries forward the demanding standard

established by the Supreme Court for appointment of trial masters, and eliminates trial masters
from jury-tried cases except upon consent of the parties. The rule establishes that a master’s,
findings or recommendations for findings of fact are reviewed de novo by the court, with limited
exceptions adopted with the parties' consent and the court's approval.

Rule.53(a)(1)(B) would continue to limit the use of trial masters to actions to be tried to
the court without a jury when some "exceptional condition"” warrants it or when there is need to
perform an ac\counting or resolve difficult computations. But the present ~provision for
appointment of a trial master in a jury trial is deleted, except when a statute provides otherwise or
with the consent of the parties. Deleting the provision for use of a trial master in a Jury trial does
not foreclose other means of providing neutral assistance to a jury in a complex case, such as by a
court appointment of an expert witness under Federal Rule of Evidence 706. Some courts have
found it possible to combine the functions of\master and court-appointed expert in various ways.
Appointment as an expert witness ensures that the. jury is informed, through examination and

cross-examination, of the grounds for the expert's recommended conclusions and preserves

procedural fairness.
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Paragraph (1)(C) would expressly authorize a court to appoint a special master to handle

pretrial and post-trial matters. The proposed amendment is not designed to eﬁcourage — nor, for
that matter, to discourage — use of special masters. Appointment is limited to matters that
cannot be addressed effectively and in a timely fashion by an available district judge or

* magistrate judge of the district.

-Subdivision (b) would regularize the practice governing the appointment of a master.
Parties are given the opportunity to be heard before the court appoints a master. The
appointment order must state the master's duties, the circumstances — if any — when ex parte
communications are permitted, the record to be maintained, the terms of compensation for the
master, and the procedures and standards for reviewing the master's findings and
recommendations..

Proposed Rule 53(g)(3) increases the court's responsibility for fact matters. It requires de O
novo determination of objections to fact findings unless the parties stipulate with the court's
consent that review is for clear error, or that the findings of a master appointed by consent or for
pretrial or post-trial duties will be final. The Committee Note adds a reminder that the court may
determine fact issues de ﬁovo even if no party objects. The changes are consistent with several
appellate decisions that reflect substantial reservations about the authority of an Article Il judge
to-delegate responsibility to a master. A master's conclusions of law will continue to be reviewed
de novo by the court.

Subdivision (h) would set out the procedures governing the compensation of a master.

Proposed subdivision (i) carries forward the provisions of present Rule 53(f), stating that
a magistrate judge is subject to Rule 53 only when the order referring a matter to the magistrate

judge expressly provides that reference is made under Rule 53. O
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Technical and Conforming Amendments

The citations to Rule 53 contained in Rules 54(d) and 71A(h) would be changed to reflect
the renumbered provisions in amended Rule 53.

The advisory committee also recommended that the outdated references to the last
century in three forms in the appendix to the Civil Rules be updated. The proposed revisions .
would substitute references to "20__" for"19__"in F;)rms ’19, 31, and 32. The advisory
committee concluded that neither public notice nor comment is appropriate or necessary because
the proposals are purely technical and do not substantively change the forms.

The Committee concurred with the advisory committee's recommendations. An excerpt
from the advisory committee report describes the proposed amendmen‘ts and is set out in
Appendix B.

Recommendation: That the Judicial Conference approve the proposed

amendments to‘Civil Rules 23, 51, 53, 54, and 71A and the revisions to Forms 19,

31, and 32 and transmit these changes to the Supreme Court for its consideration

with a recommendation that they be adopted by the Court and transmitted to

Congress in accordance with the law.

Informational Item — Duplicative and Competing Class Actions

- The advisory committee has been told repeatedly in a variety of forums, by counsel for
both defendants and plaintiffs, and without contradiction, that as Rule 23 is reformed to enhance
judicial supervision of class counsel, the deliberateness of the certification decision, and the
judicial review of settlements, an ever-growing number of cases will be fi1e<d in those state courts
where this kind of supervision is perceived to be lesé demanding. This often results in multiple
filings of multi-state diversity class actions in both federal and state courts. Yet this result is
precisely the outcome that the class-action device was designed to prevent. The purpose of the
class-action device is to eliminate repetitive litigation, promote judicial efficiency, permit small

claims to find a forum, and achieve uniform results in similar cases. But duplicative class
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litigation is destructive of just these goals. Multiple filings can threaten apprdpriate judicial

O

supervision, damage the interests of class members, hurt conscientious class counsel, impose
undue burdens of multiple litigation on defendants, and needlessly increase judicial workloads.

The problems generated by overlapping, duplicative, and competing class actions have
commanded the attention of many observers. According to the American Law Institute's 1994
Complex Litigation Project, the problems caused by multiple class actions are so pressing that
"[w]e are in urgent need of procedural reform to meet the exigencies of the complex litigation
problem.” "Repeated relitigation of the common issues in a complex case unduly expends the
resources of attorney and client, burdens already overcrowded dockets, delays recompense for
those in need, results in disi;)arate treatment for persons harmed by essentially identical or similar
conduct, and contributes to the nega;ive image many people have of the legal system." American
Law Institute, Complex Litigation: Statutory Recommendations and Analysis (1984-1994) at 9. O
Although the federal Judicial Center's study focused on clas;—action disposit'ioné in only four -
federal districts over a period’(;f two years, it found severai il]ustfations of unresolved duplicative
filings. The RAND study confirmed the seriousness of the problem.

Legislative proposals to deal with overlapping actions have been pursued for several
years. In March 1988, the Judicial Conference approved in principle creation of minimal-
diversity federal jurisdiction to consolidate multiple litigation in state and federal courts
involving per;onal injury and property damage arising out of a "single event" (JCUS-MAR 83,
pp. 21-23). This position was confirmed in March 2001 when Director Mecham, on behalf of the
Judicial Conference, advised Congress that the federal judiciary supported H.R. 860, the
"Multidistrict, Multiparty, Multiforum Trial Jurisdiction Act of 2001" (107th Congress). In
addition, t/he 1990 Report of the Federal Courts Study Committee, pp. 44-45, recommended that C\,

Congress "should create a special federal diversity jurisdiction, based on the minimal diversity
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authority conferred by Article III, to make possible the consolidation of major multi-party, multi-
forum litigation."

Congress has considered many bills that would provide easier access to federal courts in
class actions by initial filing or by removal from state courts. Most recently, the House of . -
Representatives in 2002 passed one of these bills, H.R. 2341 (107th Congress). In 1999, the
Judicial Conference, on the recommendation of the Committee on Federal-State J urisdiction,
opposed a bill whose core jurisdictional requirements were similar to H.R. 2341 (JCUS-MAR
99, pp. 16-17). Under the earlier bill, a class action could be filed in federal court or removed
from state court to federal court if there were minimal diversity among the parties, i.e., at least
one defendant and one plaintiff were from different states. The Conference opposed the bill, as
drafted, "noting concerns that the provisions would add substantially to the workload of the
federal courts and are inconsistent with principles of federalism." )As drafted, the bill contained
no effective limitation or threshold requirement on class actions that could be brought to federal
court. Although the bill did not succeed in establishing a feasible mechanism to control the
number of class actions potentially filed in or removed to federal courts, the problems identified ‘
in the bill are serious and persist.

One specific source of the concerns reflected in these legislative proposals has arisen
from state-court filings on behalf of classes that include plaintiffs from other states. Many of
these actions seek — and frequently obtain — certification of nationwide classes. Membership
in these classes may overlap with classes sought — or actually certified — in other courts, state
or federal. Pretrial preparations may overlap and duplicate, proliferating expense and forcing
delay now in one proceeding, now in another, as coordination is worked through. Settlement
negotiations in one action may be played off against negotiations in another, raising the fear of a

"reverse auction” in which class representatives in one court accept terms less favorable to the
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- class in return for reaping the rewards that flow to successful class counsel. Moreover, the O

certification of nationwide or multi-state class actions in one state court poses a threat to the
proper allocation-of decisionmaking in a federal system.. Individual state courts may properly
apply the policy choices of the residents of that state to those residents. But local authorities
ought not impose those local choices upon other statés and certainly not on a nationwide basis.

One means of doing something about the problems created by overlapping class actions
might be through new provisions in the Civil Rules. Serious objections, however, were made to
draft rule amendments.considered by the advisory committee. Both Enabling Act limits and.
Anti-Injunction Act limits were invoked. The issues presented were thoroughly discussed at the
conference sponsored by the advisory committee at the University of Chicago Law School in
October 2001. The advisory committee concluded that there- may be room to adopt valid rules
provisions in the face of these objections, but to do so might test the limits of rulemaking (\

/

authority, inviting litigation over the rules themselves.

In light of these constraints on rulemaking, and because of the sensitive issues of
jurisdiction and federalism implicated by, overlapping class actions, Congress is the appropriate
body to deal with the question. There is a secure basis in the Article III authorization of diversity
jurisdiction to consider various approaches to consolidating overlapping c]vass actions by bringing
them into federal court. ‘One approach, exemplified in several of the bills that have been before
Congress, would establish minimal diversity jurisdiction in federal court for class actions of a
certain size or scope. This approach may embody some elements of discretion; several recent
bills bring discretion into the very definition of jurisdiction in an atterﬂpt to maintain state-court
authority over actions that involve primarily the interests of a single state. Another approach :
would be to rely on case-specific determinations whether a particular litigation pattern is better O

brought into federal-court control. This approach could be implemented by authorizing the
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Judicial Pane] on Multidistrict Litigation to determine whether a particular set of ‘liti gations
should be removed to federal court. The potential advantage of this approach would be that it
»could prove more flexible over time, enabling the federal court system to respond to actual
problems as they arise and to stay on the sidelines when the problems are effectively resolved in
the state courts. Yet another approach would be to authorize individual federal courts to
coordinate federal litigation with overlapping state-court actions, by enjointtlg state-court actions,
if necessary, when the state-court actions threaten to d:lsrupt litigation filed under one of the
present subject-matter jurisdiction statutes. Whﬂe thlS approach may have the apparetlt |
advantage of leaving federal jurisdiction where it is, it also has the obvious disadvantage of
potential conflict 'artd tension between the court systems.

Careful etudy will suggest still other approaches. | Many of the possible approaches are
likely to provide the occasien for adapting present class-action procedures or developing new
ones. The rules committees, acting through the Enabling Act process, can make important
contributions. The nature of these contributions will depend on the nature of the underlying
legislation.

Any proposal to add to federal subject-m‘atter jurisdiction must be considered with great
care. The Judicial Conference has opposed one form of minirrtal diversity legislation. But the
problems that persist with respect to overlapping and competing class actions ere precisely the
problems of multistate coordination that can claim high priority in allocating work to the federal
courts. Itis very difficult for any single state court to fairly resolve these preEIems, and nearly as
difficult for state courts to act together in shifting ad hoc arrangements for cooperation. The
apparent need is for a single, authoritative trtbunal that can definitively resolve those problems

that have eluded resolution and that affect litigation that is nationwide or multi-state in scope.
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Having delved deeply into this topic, the advisory committee made the following findings

and recommendations to the Standing Committee on the Rules of Practice and Procedure and the
Committee on Federal-State Jurisdiction concerning the problems posed by overlapping class
actions:

1. At the direction of the Judicial Conference, since 1991 the Advisory Committee on’
Civil'Rules has undertaken a searching review of class action practice under Rule 23
(JCUS-MAR 91, p. 33).' This review has involved several conferences, close consultation
with judges, members of the bar and bar organizations, publication for comment of
several/proposals, consideration of extensive testimony and comments on the published ’
proposals, review of empirical studies, and creation of the Workmg Group on Mass Torts
and adoption of its report;. * s »

2. On the basis of this extensive inquiry, the Advisory Committee finds that overlapping
and duplicative class actions in federal and state court create serious problems that: (a)
threaten the resolution and settlement of such actions on terms that are fair to class
members, (b) defeat appropriate judicial supervision, (c) waste judicial resources, (d) lead
to forum shopping, (¢) burden litigants with the expense and hardship of multiple -
litigation of the same issues, and (f) place consmentlous class counsel ata potentlal

disadvantage; : : : — ‘ (‘\
o/

3. The Advisory Committee has given careful consideration to several rule amendments
that might address the problems of multi-state class actions but concludes that these
proposals test the limits of the Committee's authority under the Rules Enabling Act;

4. Large nationwide and multi-state class actions, involving class members from multiple
states who have been injured in multiple states, are the kind of national litigation
consistent with the purposes of diversity jurisdiction and appropriate to jurisdiction in
federal court. Federal jurisdiction protects the interests of all states outside the forum
state, including the many states that draw back from the choice- of-law problems that
inhere in nationwide and multi-state classes;

5. With respect to multi-state class actions, the Advisory Committee agrees with the
recommendation of the Federal Courts Study Committee that Congress eliminate the
complete diversity requlrement in complex multi-state cases to make consolidation
possible; «

6. Minimal diversity legislation could be crafted to bring cases of nationwide scope or
effect into federal court without unduly burdemng the federal courts or 1nvad1ng state
control of in-state class actions;

7. Minimal diversity legislation could resolve or avoid some of the problems posed by
conflicting and duplicative class actions;

®
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8. The federal and state judicial systems, class members, other parties to the liti gation,
~.~and conscientious class counsel will benefit from the efficient supervision of these multi-
forum, multi-state class actions in one federal forum;

9. For these reasons the Advisory Committee on the Federal Rules of Civil Procedure

. respectfully recommends to the Standing Committee on the Rules of Practice and

Procedure and to the Committee on Federal-State Jurisdiction that they support the

concept of minimal-diversity jurisdiction for large, multi-state class actions, in which the

interests of no one state are paramount, with appropriate limitations or threshold
requirements so that the federal courts are not unduly burdened and the states' jurisdiction
over in-state class actions is left undisturbed.

The Committee adopted the findings and recommendations of the advisory committee
and forwarded them to the Committee on Federal-State Jurisdiction for its consideration. The
Committee plans to continue discussions with the Committee on Federal-State Jurisdiction in an
effort to reach a consensus on how best to handle competing and overlapping class actions.

FEDERAL RULES OF CRIMINAL PROCEDURE

The Committee was advised that Director Mecham, as the Judicial Conference Secretary,
responded to the request of the House Judiciary Committee chair and three other Representatives
for the Judicial Conference's position on pending legislation concerning proposed amendment of
Criminal Rule 46(e) (Bail Bond Fairness Act of 2001, H.R. 2929, 107th Congress). The
legislation would eliminate the current power of a judge to forfeit a bail bond for failure to satisfy
a condition of release, other than "if the defendant fails to appear physically before the court."
The Advisory Committee on Criminal Rules carefully considered this issue in 1998, after Judge
W. Eugene Davis (chair) had testified before a House J udiciary Subcommittee, and the advisory
committee reaffirmed its opposition to the legislation at its most recent meeting in April 2002.

In reaching its decision to oppose the legislation, the advisory committee had surveyed
magistrate judges and learned that Rule 46 was working well. Bail bonds in a large majority of

districts are forfeited only if the defendant fails to appear at a scheduled proceeding. In some

districts, however, courts incorporate conditions of release as part of the bail bond and may
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(Reyv. 08-05-02)
forfeit bonds for violations of those release conditions. In these districts the magistrate judges
strongly beheve that holdmg a relative s or fnend’s assets at risk 51gn1ficant1y increases the

probability that the defendant ‘will comply wrth all the release conditions Absent thlS guarantee

| " s\
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these maglstrate Judges would be more reluctant to release a particular defendant ’And in these
cases, a magistrate judge mlght &ém decrde;to retain a defendan‘t(:m ‘eustod‘y rath:‘er 'than expose
the court to the risk that the defendant will Violate a sighificant release eonditien, eg refrain
e o '

from drug use. In fact, some defendants thernselves propose that their bail bond be subject to
forfeiture if théy fail‘to abide hy the release cenditions asa means of persuading a judge to
release them. The advisory cernmittee cdncluded that Rule 46(e)provides judges with the
valuable flei&ibility to irnpose added safeguards ensuring a defendant;s cempliance with‘
conditions of release and opposed legislation restricting it. |

\The Committee concurred in the cenclusions of the advisory committee.

Recomlnendatitm: ‘Thvat the Judicial Cenference oppose legislatien that would

amend Criminal Rule 46 to eliminate the authority of a judge to forfeit a bail bond

for breach of a condition of release other than for failing to appear physrcally
before the court. ,

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules proposed amendments to Rule’41 and the
rules governing § 2254 and § 2255 proceedings with a recommendation that they be published
for comment.

The proposed amendments to Rule 41 (Search and Seizure) provide‘procedural guidance
to a judge issuing a "tracking-device" warrant, which is authorized under 18 U.S.C. § 3117 and
case law. The proposed amendments regulate the installation of the device, the contents,
execution, and return of a tracking-device warrant, and the notice to'the person who has been

tracked. The proposed amendments also conform to the USA PATRIOT Act (Pub. Law No.
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107-56) by including a provision authorizing a judge to delay any notice required in conjunction
with issuing any search warrant.

The proposed amendments to Rules Governing Section 2254 Cases and Section 2255
Cases conform to the Antiterrorism and Death Penalty Act of 1996, and the language of the rules
is rewritten to clarify and simplify it as part of a comprehensive restylization project. Among
other things, the amendments require the clerk of court to accept all petitions filed under these
rules in light of the serious consequences for failing to timely file a habeas corpus petition within
the strict one-year statute of limitations time frame imposed under the Antiterrorism Act. The
rules are also revised to reflect the statutory requirement that a petitioner first seek approval from
the pertinent court of appeals to file a second or successive petition. (The form following the
rules is also revised to highlight the Act's one-year statute of limitations and to alert a petitioner
of the consequences of failing to include all available groundé of relief in the initial petition.)

The Committee approved the recommendations of the advisory committee td circulate the
proposed rule amendments to the bench and bar for comment.
Informational Item

On the recommendation of the Committee, the Executive Committee on behalf of the
Judicial Conference agreed that appropriate leaders of the congressional Judiciary Committees
should be advised of inadvertent omissions in amendments proposed to Rule 16 that are due to
take effect in December 2002.

FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted a propo‘sed amendment to Rule

608(b) with a recommendation that it be approved and transmitted to the Judicial Conference.
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The amendment was circulated to the bench and bar for comment in August 2001. The O
scheduled January 2002 public hearing was canceled because no one requested to testify. -
The proposed amendment to Rule 608(b) (Specific instances of conduct) clarifies the
prohibition on using extrinsic evidence, as was originally intended by the rule, to apply only in
cases in which the proponent's sole reason for proffering the evidence is to attack or support the
witness's "character for truthfulness," rather than to permit a potentially broader literal reading of
the reference to the witness's "credibility” under the existing rule. Notwithstanding the original
intent of the drafters of Rule; 608(b) and the decision in United States v. Abel, 469 U.S. 45
(1984), holding that the Rule 608(b) extrinsic evidence prohibition does not apply when it is
offered for a purpose other than proving the witness's character for veracity, a number of cases
have construed "credibility"” more broadly and prohibited extrinsic evidence proffered to prove
non-character forms of impeachment. By expressly limiting the application of the rule to proof O
of a witness's character for truthfulness as originally intended, the amendment leaves open the
admissibility of extrinsic evidence offered for other grounds of impeachment (e.g., prior
inconsistent statement, bias, and mental capacity), also as originally intended. The admissibility
of extrinsic evidence offered to impeach a witness on grounds other than character continues to
be governed by Rules 402 and 403.
The Committee concurred with the adviséry committee's recommendations. An excerpt
from the advisory committee report describes the proposed amendments and is set out in
Appendix C.
Recommendation: That the Judicial Conference approve the proposed
amendments to Evidence Rule 608(b) and transmit these changes to the Supreme

Court for its consideration with a recommendation that they be adopted by the
Court and transmitted to Congress in accordance with the law.

D
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Ralea ‘!A\Qmprcived for Publication and Comment

In Augusi 2001 proposed amendments Weré published for comment to Rule 804(b)(é>)
(Hearsay Exceptions; beclarant Unavailable), which would require "corroborating
circumstances" indicating the trustworthiness of an unavailable witness's statemant either
exculpating or incriminating an accused. The present rule requirea "corioborating
circumstances” supporting the truétwnrthiness ofa statemant exculpating an accused, but it does
not explicitly require this support fo\r‘a’ statament incrim’inating an accused. Consistent with the
majority view expressed in the case law, the advisory committee‘ had proposeci that tha same
standard apply to both incriminating and e»;(‘culpating statements.‘ But the advisory committee
decided to withdraw and reconsider tlie proposal in light of the pilblic comrnent. |

The advisory committee revised the original proposal to account 1;or the Supreme Court's
holding in Lilly v. Virginia, 527 U.S. 116 (1999), which requires that a statement incriminating
an accused bear "particularized guarantees of trustworthiness" to satisfy the Confrontation
Clause. It noted that the Lilly standard may be different ffom the one requiring "corroborating
circumstances” and concluded that explicit reference to "particularized guarantees of
trustworthiness" was proper for statements incriminating an accused. Similar to the original
proposal, the piopose(i amendments also extend the "corroborating circumstances” requirement
to declarations again‘St penal interest offered in civil cases.

The Cgmmittee approved the advisory committee's recommendation to circulate the
proposed rule amendment to the bench and bar for comment.

ATTORNEY CONDUCT RULES

The Committee continued to monitor developments concerning legislation affecting

attorney conduct rules. N(i legislativn movement;has occurred. Representatives of the

Department of Justice continue to express concern about the current lack of uniformity in rules
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governing attorney conduct. But no formal talks wirh represenratiVes of the American Bar‘
Assoc1at10n or the Conference of étate Chref VJ ustices have taken place pnmanly because the
Justice Departments attention has been concentrated on ether pressmg matters 1nclud1ng
meeting the threat of 1rrtemar1er1al terronsrrr | o o . |

o LONG—RANGE PLANNING

The Commlttee was prevrded w1th long—range planmng matenals and determined that no

change to 1tsllon‘g range plan was n‘ecessary -
| REPORT TO THE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary‘ of issues
concerning select proposed amerlelments gelrerating cerrtreversy is set forth in Appendix D

| | | Respectfully Submitted, |

Anthony J. Scirica

David M. Bernick Mark R. Kravitz

Michael Boudin Patrick F. McCartan
Frank W. Bullock, Jr. J. Garvan Murtha
Charles J. Cooper Lariy D. Thompson
Sidney A. Fitzwater A. Wallace Tashima
Mary Kay Kane Thomas W. Thrash

‘ Charles Talley Wells

Appendix-A — Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix B — Proposed Amendments to the Federal Rules of Civil Procedure

Appendix C — Proposed Amendments to the Federal Rules of Evidence

Appendix D — Report to the Chief Justice on Proposed Amendments Generating Controversy
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CHAIRS OF ADVISORY COMMITTEES

TO: Honorable Anthony J. Scirica, Chair
Standing Committee on Rules of Practice
and Procedure

w

FROM: Honorable A. Thomas Small, Chair
‘ Advisory Committee on Bankruptcy Rules
DATE: May 10, 2002
RE: Report of the Advisory Committee on
Bankruptcy Rules
L Introduction

The Advisory Committee on Bankruptcy Rules met on March
21-22, 2002, in Tucson, Arizona. The Advisory Committee
considered public comments regarding proposed amendments to the
Bankruptcy Rules and Official Forms that were published in August
2001. s ’

The proposed amendments published in August 2001 include
revisions to four Bankruptcy Rules (Bankruptcy Rules 1007, 2003,
2009, and 2016), and new Rule 7007.1. There were also amendments
proposed to Official Forms 1, 5, and 17. The Advisory Committee
received only five comments on the proposed amendments and
additions to the Rules and Official Forms. Most of the comments

SAMUEL A. ALITO, JR.

APPELLATE RULES
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DAVID F. LEVI
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EDWARD E. CARNES
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Rules App. A-2

were addressed to the amendments to Rule 1007 and the addition of
Rule 7007.1. One person commented on the proposed amendment to
Rule 2016. Since no person who submitted a written comment
requested to appear at the public hearing scheduled for January 4,
2002, the hearing was canceled. .

The Advisory Committee considered the written comments on
the proposals and apprdvcd‘each, pf the proposals and will present
them to the Standing Committee at its June 2002 meeting for final
approval and transmission to the Judicial Conference. The
amendments and additions to the Bankruptcy Rules are set out in Part
IT A of this Report. The am;:ndmeﬁts to the Official Forms are set out
behind a separate tab in the Agenda Book.

The Advisory Committee also considered proposed
amendments to Bankruptcy Rule 1005 and eleven Official Forms to
implement a Judicial Conference policy concerning a restriction on the
publication of social security numbers. These amendments were
published for comment in January 2002, and since the comment period
for these amendments did not expire until April 22, 2002, there were
no comments to consider at the time of the Committee’s meeting.
The Committee, however, directed the Subcommittee on Privacy and
Public Access to invite persons to p;g;tiéipate in a focus group meeting
to discuss the issues raised by the proposed amendments. The
Subcommittee conducted the focg;:§7agrqup ‘meeting in Washington,
D.C., on April 12, 2002, the date originally scheduled for the public
hearing on the proposals. The'Coihmittee did not receive any timely
requests to appear  at the s‘ch#éu}ed public hearing. The
Subcommittee approved amendments to Rules 1005, 1007, and 2002,
and Official Forms 1, 3, 5, 6, 7, 8,19,:10,:16A, 16C, and 19, and will
present them to the Standing Committée at its June 2002 meeting for
final approval and transmission -to the Judicial Conference. . The

o
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-

amendments to the Bankruptcy: Rirles are set out in Part II B of this
Report. The amendments to the Official Forms are set out behind a
separate tab in the Agenda Book '

II. Action Items

A. Proposed Amendments to Bankruptcy Rules 1007, 2003,
2009. and 2016. Proposed New Rule 7007.1, and Official Forms 1. 5.

and 17 Submitted for Final Approval by the Standmg Committee and

Submission to the Judicial Conference.

1. Public Comment.

The preliminary draft of the proposed amendments and
an addition to the Federal Rules of Bankruptcy Procedure and
amendments to the Official Forms were published for
comment in August 2001, and a public hearing on the
preliminary draft was scheduled for January 4, 2002. There
were no requests to appear at the hearing.

There were five comments on the proposals. The

' comment submltted by the Standing Committee on Rules of
Practice and Procedure for the United States District Court
for the Western District of Michigan stated that it supports all
of the proposed amendments to the Bankruptcy Rules. There
were no comments on the proposed amendments to the
Official Forms. The remaining comments are summarized on

a rule-by-rule basis following the text of each rule set out
below. The Advisory Committee reviewed these comments
and approved the amendments and. addrtlon to the rules and
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forms as published. 'The Adwsory Committee recommends
that the amendments to the Ofﬁcral Forms be approved
effective December 1, 2002.

2. Synopsis of Proposed Amendments and Addition:

(@)

()

@

Rule 1007 is amended to add an obligation for
corporate debtors to include information
regarding ‘their owners that also are
corporations: The disclosure provides to the
court, at the: beglnmng ofthe case, some of the
information - necessary to make judicial
dlsqual1ﬁcatrpn decrsrons

Rule 2003 is amended to reflect the enactment
of a new subchapter V of chapter 7 of the

X Bankruptcy Code " that makes multilateral

clearmg orgamzatlons eligible for bankruptcy
rehef

Rule 2009 is amended to reflect the enactment
of a new subschapter V. of chapter 7 of the
Bankruptcy Code that makes multilateral
clearing orgamzatlons ehglble for bankruptcy
rellef ;

Rule 2016 » amended to implement
amendments made to 11US.C. § 110(h)(1) .

Rule 70071 is added to require parties in
adversary proceedmgs to disclose corporate
entities that own’ 10% or more of the stock of

-

)
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the party to provide the court with some of the
information necessary to make judicial
disqualification decisions.

()  Official Form 1 i§ ‘the form of a voluntary
petition, and it is amended to add a checkbox
for designating a clearing bank case filed under

.subchapter V of chapter 7 of the Bankruptcy
Code.

(g)  Official Form 5 is the form of an involuntary
petition, and it is amended to. give notice to
child support creditors and their
representatives that no filing fee is required

. ~ and the petitioner files the form specified in
C; § 304(g) of the Bankruptcy Reform Act of
1994, Pub. L. No. 103-394, 108 Stat. 4106
(Oct. 22, 1994). ’

(h)  Official Form 17 is the form of a Notice of
Appeal, and it is amended to give notice to
| child support creditors and their
| " representatives that no filing fee is required if
i ; the appellant files the statement specified by
4 o § 304 (g) of the Bankruptcy Reform Act of
I 1994, Pub. L. No. 103-394, 108 Stat. 4106
; e (Oct. 22, 1994). ‘
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‘3. Text of Proposed Amendments to Rules 1007, 2003,
| - 2009, and 2016, and

new Proposed Rule 7007.1, and Proposed Amendments ‘
’ to Official Forms 1, 15, and 17: C\/

Proposed Amendments Sdbmitted to the Judicial
Conference fqr Approval \‘



.PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE"

Rule 1007. Lists, Schedules, and Statements; Time

Limits |

1 (a) LIST OF CREDITORS AND EQUITY SECURITY
2 HOLDERS, _AND *;CORPORATE OWNERSHIP

3 STATEMENT.
| 4 | (1) Voluntary Case. In a volunt;ry case, the debtor
C\ 5 shall ﬁle with the petition a lisjt containing the nan;e and
-’ 6 address of eacﬁ creditor ﬁnless the petition is accompanied
7 by a schedule of liabilitieé. If thé debtor is a corporation,
8 other than a governmental uni;, the debtor shall file with
9 the petition a corporate ownership statement coﬁtaining
10 the information described in Rule 7007.1. Thg debtor
11 shall file a supplemental statement nromptiv ut;ori any

" New material is underlined; matter to be omitted is lined
through.

Rules App. A-7



2 FEDERAL RULES OF BANKRUPTCY PROCEDURE

12 change in_circumstances that renders the corporate
13 owneféhip statement inaccurate.
COMMITTEE NOTE

This rule is amended to require the debtor to file a corporate
ownership statement setting out the information described in Rule

7007.1. Requiring debtors to file the statement provides the court

Rules App. A-8

with an opportunity to make judicial disqualification determinations
at the outset of the case. This could reduce problems later in the case
by preventing the initial assignment of the case to a judge who holds
a financial interest in a parent company of the debtor or some other
entity that holds a significant ownershlp interest in the debtor.
Moreover, by 1nc1ud1ng the disclosure statement filing requirement at
the commencement of the case; the debtor does not have to make the
same disclosure filing each t1me it is involved in an adversary
proceeding throughout the, case.’ . The debtor also must file
supplemental statements as changes in ownershlp might arise.

Code
L]
T

Public Comment on Proposed Amendments to Rule 1007:

1. Hon. Walter Shapero (Bankr. E.D. MlCh ) urged that the rule
requiring disclosure be extended to include disclosure when the
ownership of stock is held either directly or indirectly. He also
questioned whether the rule should be extended to be applicable to
contested matters and to disclosure by members of a creditors
committee.
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2. Thomas Yerbich (Anchorage, Alaska) suggested that the rule
should be extended to involuntary cases as well as voluntary cases.

Changes Made After Publication and Comments. !

No changes since publication. : .~

Rule 2003. Meeting of Creditors or Equity Security

Holders
1 ok ok ok kK
2 (b) ORDER OF MEETING
3 (1) Meeting of Creditors. The United States trustee
4 shall preside at the meeting of creditofs. ’fhe business of
5 the meeting shall include the examination of the debtor
6 | under oath and, in a chapter 7 liquidation case, may
7 include the election of—a—trustee—or of a creditors’
8 committee and, if the case is not under subchapter V of
9 ' chapter 7, the election of a trustee. The presiding officer
10 shall have the authority to administer oaths.
11 * ok ok ok k

Rules App. A-9



Rules App. A-10

4 .~ FEDERAL RULES OF BANKRUPTCY PROCEDURE

 COMMITTEE NOTE

The rule is amended to reflect the enactment of subchapter V of
chapter 7 of the. Code governing multilateral clearing organization
liquidations. Section 782 of the Code provides that the designation of
a trustee or alternative trustee for the case.is made by the Federal
Reserve Board. Therefore, the meeting of creditors in those cases
cannot include the election of a trustee ‘

Public Comment on Propnosed‘ Amendments to Rule 2003:
No comments were teeeived.

Changes Made After Publieetion and Comments.

No changes since put)licetiet;. |

Rule 2009 Trustees for Estates When Joint
Admmlstratlon Ordered

(a) ELECTION OF SINGLE TRUSTEE FOR ESTATES
BEING JOINTLY ADMINISTERED. If the court orders a
joint administration of two or more estates pursuant-to under
Rule 1015(b), creditors may elect a single trustee for the
estates being jointly administered, unless the case is under

subchapter V of chapter 7 of the Code.

®
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~ .(b) RIGHT OF CREDITORS TO ELECT SEPARATE
TRUSTEE. Notwithstanding entry of an order for joint

administration pursuant-to under Rule 1015(b), the creditors

of any debtor may elect a separate trustee for the estate of the

debtor as provided in § 702 of the Code, unless the case is
under subchapter.V_of chapter 7.
(c) APPOINTMENT OF TRUSTEES FOR ESTATES

BEING JOINTLY ADMINISTERED.

(1) Chapter 7 Liqzlidatibn Cases. Except in a case

governed by subchapter V of chapter 7. Fthe United States

trustee may appoint one or more interim trustees for estates

being jointly administered in chapter 7 cases.

% %k %k % %k

COMMITTEE NOTE

. The rule is amended to reflect the enactment of subchapter V of

chapter 7 of the Code governing multilateral clearing organization
liquidations. Section 782 ofthe Code provides that the designation of

Rules App. A-11
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a trustee or alternative trustee for the case is made by the Federal
Reserve Board. Therefore, neither the United States trustee nor the
creditors can appoint or elect a trustee in these cases.- ;

Other amendments are stylistic. -

Pubhc Comment on Proposed Amendments to Rule 2009

No comments were rece1ved

Changes Made After Pub‘li‘caiio‘nl and Comments.
No changes since publication.

i ‘l: W‘

Rule 2016. Compensatlon for Serv1ces Rendered and . '
~ Reimbursement of Expenses \ o/
1 \ EEEEEE
2 (c) DISCLOSURE OF COMPENSATION PAID OR'
3 PROMISED TO BANKRUPTCY PETITION PREPARER.
4 Every bankruptcy petition preparer for a debtor shall file a
5 declaration under penalty of perjury and transmit the
6 declaration to the United States trustee within 10 days after

7 the date of the filing of the petition. or at another time as the

8 oonrt may direct, as required by § 110(h)(1). The declaration

q
~
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must disclose any fee, and the source of any fee. received from

or on behalf qf the debtor within 12 months of the filing of the

case and all unpaid fees charged to.the debtor. The

declaration must describe fche services performed and

documents prepared or caused to be prepared by the

bankruptcy petition preparer. A supplemental statement shall

be filed within 10 days after any payment or agreement not

previously disclosed.

COMMITTEE NOTE

This rule is amended by adding subdivision (c) to implement
§ 110(h)(1) of the Code.

Public Comments on Proposed Amendments to Rule 2016:

1. Becky B. Dillon (Sarasota, Florida) offered comments on

portions of the rule that were not being amended.

Changes Made After Publication and Comments.

No changes since publication.

Rules App. A-13
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Rule 7007.1. Corporate Ownership Statement

(a) REQUIRED DISCLOSURE. Any corporation that is
a party to an adversary procgeding, other than the debtor or a

governmental. unit, shall file two copies of a statement that

identifies any corporation, other than a governmental unit, that

directly or indirectly owns 10% or more of any class of the

corporation’s equity interests, or states that there are no

entities to report under this subdivision.

b) TIME FOR FILING. A party shall file the statement

required under Rule 7007.1(a) with its first pleading in an

adversary proceeding. A party shall file a supplemental
statement promptly upon any change in circumstances that this

rule requires the party to identify or disclose.
COMMITTEE NOTE

This rule is derived frdm Rule 26.1 of the Federal Rules of

Appellate Procedure. The information that parties shall supply will
support properly informed disqualification decisions in situations that
call for automatic disqualification under Canon 3C(1)(c) of the Code
of Conduct for United States Judges. This rule does not cover all of

Rules App. A-14
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the circumstances that may call for disqualification under the
subjective financial interest standard of Canon 3C, and does not deal
at all with other circumstances that may call for disqualification.
Nevertheless, the required disclosures are calculated to reach the
majority of circumstances that are likely to call for dlsquahﬁcatlon
under Canon 3C(1)(c).

The rule directs nongovernmental corporate parties to list those
corporations that hold significant ownership interests in them. This
includes listing membership interests in limited hablhty companies and
similar entities that fall under the definition of a.corporation in
Bankruptcy Code § 101.

- Under subdivision (b), parties must file the statement with the first
document that they file in any adversary proceeding. The rule also
requires parties and other persons to file supplemental statements

promptly whenever changed circumstances require d1sclosure of new -

or addltlonal information.

The rule does not prohibit the adoption of local rules requiring
disclosures beyond those called for in Rule 7007.1.

Public Comments on Proposed Rule 7007.1:

1. Hon Walter Shapero (Bankr ‘E.D. Mich. )urged that the scope
of the rule be extended to contested matters and that disclosure be
required whether the ownership of the stock is held directly or
indirectly.

2. Hon. Philip H. Bfandt (Bankr. W.D. Wash.) also suggested
that the rule be expanded. In particular, he proposed that the

Rules App. A-15
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disclosure requirements -include - ownershlp 1nterests in 11m1ted
partnerships and smnlar entities. ‘

3. Thomas Yerbich (Anchorage Alaska) proposed that the rule:

require. filing of the disclosure statement.at a:discrete time; for
example, thirty days after the filing of the initial pleading, rather than
promptly as provided in the proposal

ChangJ Made Aﬁer Pubhcatlon and Comments
‘ P .
No changes since pubhcatlon N

Proposed Amendments to Rules 1005, 1007, and 2002. and Official
Forms1,3,5.6.7. 8,9, 10, 16A, 16C, and 19 Submitted for Final

- Approval by the Standing Committee: and Adoptlon by the Jud1<:1a1

Rules App. A-16

Conference.

1

1. Public Comment.

The preliminary draft of proposed amendments to Rule 1005
and eleven Official Forms was published for comment by the bench
and bar in January 2002, and a hearing was scheduled for April 12,
2002, in Washington, D.C. We received no timely requests to appear
at the public hearing; however, the Subcommittee on Privacy and
Public Access conducted a focus group meeting in Washington on
April 12 to. consider the views of representatives of private creditors,
credit data gatherers, taxing authorltles law enforcemernit, and 'the
Federal Trade Commission. » :

The Advisory Committee received thirty-two written
comments on the proposed amendments along with the presentations
made at the focus group meeting. . The comments were submitted by

O



representatives of creditor ‘interests, taxing authorities, credit ‘data
collection services, law enforcement, bankruptcy petition preparers,
and the United States trustee, among others. The focus group
discussion also included a representative from the Federal Trade
Commission who oversees the Comnnssmn s work relating to 1dent1ty
theft.

The published amendments 1nc1uded only a proposed '

amendment to Rule 1005 that would have restncted the debtor’s

social security number on the caption of the petition to the last four
digits of the number. The proposal did not include any mechanism for
the collection of the full social security number or any means of aecess
to an electronic court record of the case by the full social secunty
number. After considering the written comments and the discussions
held in the focus group meeting, the Subcommittee on Privacy and
Public Access recommended the adoption‘ of amendments to Rules
1007 and 2002.that would'supplémient the amendment to Rule 1005
by requiring the debtor to submit, but not ﬁle a statement of his or her
social security number‘that could be used to permit a search of the
court records by persons who already have the debtor’s social security
number. Collection of the social security number also would permit
the clerk to include the full number on'the notlce to creditors of the §
341 meeting of creditors, ' thereby' allowmg for the efficient
identification of the debtor by creditors i in the case The Advisory
Committee, by mail ballot, accepted the proposal ofthe Subcommlttee
and recommends the approval. of the amendments to. Rules 1005,

1007, and 2002 and the amendments:to Official Forms 1, 3, 5, 6, 7,

8,9, 10, 16A, 16C and 19. Again, approval of ‘the Ofﬁc1a1 Forms is
recommended as of December 1, 2003 Vo ! t

Summary of the Comments
Comments on the proposal generally were not addressed to the

specific language of the proposed amendment to Bankruptcy Rule
1005, or to any specific amendment within the Official Forms. Rather,

Rules App. A-17
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they were much more general in nature. Therefore, this summary of
the comments is, made according to.the nature of the comments
offered rather than by 1dent1ﬁcatron of 1nd1v1dua1 comments.

There were, four categones of cornments on the proposals The
first group of comments were from bankruptcy petition preparers.who
object to being requrred to disclose their social security numbers while
other, partlcrpants in the ‘process do not. .- The second category of
comments came from private creditor i 1nterests and taxing authorities
who asserted a need for the debtor’s, full social security number. : The

third category of comments, came:; from the credit reporting;industry

and likewise; urged the use of the full soclal security humber to protect
the i ”tegnty and. accuracy of the credrt reporting industry. The final
catég ory,of comments came from the lted States Trustee Program
and, the Department of ; ,‘Justlceu ‘ 1
full 1SOClal security number is ne
bankruptcy system and to.prev
in approprlate cases i

Several bankruptcy petltlon preparers submrtted comments noting

their objectionto the requrrement that their social security numbers be
set out on the. forms :They noted the potential problem of identity.
theﬁ and asserted that | thelr soclal’ secunty ‘numbers should be
protected to at least ‘ extent as the debtor’s social security
number ,The Code pe cally requires;in § ‘110, however, that
bankruptcyl petition preparers must include “their ' social security
number on the petition and else Wi ﬁhereu The Ninth Circuit has upheld
this requirement in Ferm v. Umted States Trustee (In re Crawford),

194 F.3d 954 (9‘*“Clr 1999) Given-the statutory directive, it is not
within the Committee’s authority  to- adopt a rule to restrict the
disclosure of a bankruptcy petrtron preparer S socral security number

Vs

()




Private Creditors S I

. The second group of comments addressed creditor concerns

about the truncation of the social security number. Both private

(VISA, Mastercard, and Toyota Motor Credit, among others) and

public (tax, child support, employment services) creditors asserted

that limiting the disclosure of the social security number would lead

to significant difficulties in identifying debtors. They generally noted

that current searches are based on the full nine digit social security

number and that reconfiguring their systems to.accommodate a four

digit number would be very expensive and would lead to potential

misidentification of debtors. Misidentification could lead to

inadvertent violations of the automatic stay as well as the discharge

injunction according to these commentators. Misidentification might

also lead to incorrect attribution of a bankruptcy filing to the wrong

person thereby affecting that person’s credit rating. This concern was

expressed by virtually every creditor or creditor representative

- submitting a comment. These themes were presented as well at the

C ‘ focus group meeting. Mr. Raymond Bell (see comment 02), on behalf
of Fleet Credit Card Services, L.P. , participated in the focus group

meeting and described the matchmg process employed when a notice

i of bankruptcy is received, He stated that I1m1tmg the social security
‘ number to the last four digits would increase’ costs dramatically

because of an increased need for the evaluation of several factors to

! verlfy the identity of the debtor as a customer. : Representatlves of
. taxing authontles and other’ pubhc credltors from Anzona California,
I Connecticut, Idaho Massachusetts ‘New Mexico; New York, Qhio,
and Oregon hkew1se asserted a.need for the full ‘social security
number Representatlves of the Internal Revenue Service part1c1pated
in the focus group meetmg and noted as well that the Service relies on

the full social , secunty number ‘and., would: be significantly
dlsadyantaged 1f the rnumber reported to: them were reduced to the last

four: d1g1ts |

AN tu I
'y . . ! V! i N
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Credit Reporting Agencies

Representatives of the credit reporting industry submitted the
third category of comments. Mr. Stuart Pratt of the Consumer Data
IndustryAssociation submitted written comments and participated in
the focus group discussion. Mr. Pratt offered information about the
number of persons in the United States with identical or nearly
identical -names who might-also have the same last four digits of a

social security number. He also argued that timely and accurate
reporting of this 1nformat10n is essential not just to specific creditors
of the debtor, but to. the efficient operation of the credit system
generally. A representatwe of LEXIS/NEXIS made a similar point as
well in the. written comments he. submitted. In their views, the
accuracy ;of credit. reportmg would suffer with a truncation of the
social security number on a \debtor S petltlon They noted as well that
hmltmg access: would at the very least create, delays in the reportlng
of the information: v+ . . s *
‘ e b ’ ‘ b T
Um ted States Trustee Program and the Department of Justzce
. The last category of comments came from the United States
trustee program -(including an individual employee of the United

States trustee program, in her individual capacity and not as a

representatlve of the program) and the Department of Justice. These:

comments focused on the need for cpmplete and accurate information
both: to .ensure the: ‘integrity of the system ‘and to prevent . crithinal
activity by persons who. would use false social security numbers. The
comment of, the United States' trusteel' program: noted the eﬁ'orts
recently undertaken to verlfy the: 1dent1ty of debtorsito protect agalnst
fraudqlent »ﬁlers ' The: Department|-of Justice mdlcated that it uses
personal identifiers from ‘bankruptcy’ ﬁles fora var1ety of'i 1nvest1gat1ve
purposes in cases of credit card fraudbankruptey fraud, 'and 1dent1ty
theft. Accordmg to the Department, limiting access to 'this
information could hamper the investigation of a wide range of criminal
activity. Finally, the Department of the Treasury also objected to the



truncation of the social security nuriber (for the reasons stated by
other creditors, both public and private), but Treasury also objected
to any truncation of the Employer Tax Identification Number. It
noted that the EIN does not present the same privacy concerns that
the social security number poses, and the EIN is used extensively by
the Department and should continue to be disclosed fully by the

debtor. : }
2. Synopsis of Proposed Amendments:

(@  Rule 1005 is amended to require the debtor to list all
names used in the six years preceding the filing of the
petition, and to include on the caption appropriate
numerical identifiers, but using only the last four digits
of the social security number.

(b)  Rule 1007 is amended to require the debtor to submit
a verified statement of his or her full social security
number. The statement is submitted, but it is not filed
in the case and does not become a part of the court
record. Therefore, the full social security number does
not become a part of the electronic case record that
would be available to the public either through internet
access or by a search of the paper records at the court.

O

(c) Rule 2002 is amended to require the clerk to include
the debtor’s full social security number on the § 341
notice to creditors. The full number should be
included only on the notices sent to the creditors and
not on the copy of the notice that becomes part of the
court record.

Rules App. A-21
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE"

‘ Rtlle 1005. Caption of Petition

The caption of a petition commencing a case under the
Code shall contain the name of the court the title of the case,

and the docket number. The title of the case shall mclude the

followmg information about the debtor: the name employe \

identification number, last four digits of Zthe somal security
number, any other federal tax identiﬁcatioh; number, and
empby‘cr—s-ta?ﬁdminﬁeahon—nunﬂaer—of-the—debtor and all
other names used’ by-the—c}cbtor w1th1n six years before ﬁhng

the petltlon If the petltlon is not filed by the debtor, it shall

, mclude all names used by the debtor Wthh are known to the

petitioners.:

COMMITTEE NOTE

The rule is amended to implement the Judicial Conference policy

to limit the dlsclosure of a party s soc1a1 security number and similar

* New matenal is underhned matter to be ormtted is lined

through.

Rules App. A-23
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2 FEDERAL RULES OF BANKRUPTCY PROCEDURE

1dent1ﬁers Under the rule, as amended only the Iast four digits of the
debtor’s social security number need be disclosed. Publication of'the
employer identification number does not present the same identity

theft or privacy protection issues. Therefore, the caption must include -

the full employer idéntification number.

1 N

‘Debtors must submit with the petition a statement setting out their

social security numbers., This; enables the clerk to include the full -

social security number on the notice of the section 341 meeting of
creditors,, but the, pstatement ltself is, not submltted in the case or
maintained in the case ﬁle ‘

Public Comment on Proposed Amendments to Rule 1005:

The comments by private creditor interests, the credit reporting

industry, the United States trustee, and the Justice Department all
expressed concern that permitting debtors to limit the listing of social
security numbers to the final four digits would create problems in
identifying the debtors and acting accordingly. This could lead to
inadvertént violations of the automatic stay and the discharge
injunction. . It would limit.the ability of -creditors and trustee to
determine whether a particular debtor has obtained bankruptcy relief
previously and is engaging in a serial bankruptcy filing. It could also
hamper law enforcement efforts to prosecute debtor for bankruptcy
fraud and related crimes. ‘ »

Changes Made After Publication and Comments.

The rule was changed only slightly after publication. The rule was
changed to make clear that only the debtor’s social security number
is truncated to the final four digits, but other numerical identifiers
must be set out in full. The rule also was amended to include a

)

9



. +.; FEDERAL RULES OF BANKRUPTCY PROCEDURE 3

requiremnent that a debtor list other federal taxpayer identification
numbers that may be in use.

Rule 1007.  Lists, Schedules, and Statements; Time

Limits :
1 % ko ok % Xk
2 (c) TIME LIMITS. The schedules and statements, other
3 than the statement of intention, shall be filed with the petition
4 in a voluntary case, or if the petition is accompanied by a list
5 of all the debtor’s creditors and their addresses, within 15 days
C 6 thereafter, except as otherwise provided in subdivisions (d),
7 (e), @, and (h) of this rule. In an involuntary case, the
8 schedules and statements, other than the statement of
9 intentiop, shall be filed by the debtor within 15 days of the
10 entry of the orcier for relief. Schedules and statements filed
11 prior to the conversion of a case to another chapter shall be
; 12 deemed filed in the converted case unless the court directs
: 13 otherwise. Any extension of time for the filing of the
14 schedules and statements may be granted only on motion for

)

Rules App. A-25
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23
24
25
26
27
28

29

Rules App. A-26

4 FEDERAL RULES OF BANKRUPTCY PROCEDURE

. cause shown and on notice to the United States trustee and to

any committee elected under § 705 or appointed under § 1102
of'the Code, trustee, examiner, or other party as the court may

direct. Notice of an extension shall be given to the United

States trustee and to any committee, trustee, or other party as.

the court may direct.

* ok %k ok

(f) STATEMENT OF SOCIAL SECURITY NUMBER.

An individual debtor shall submit a verified statement that sets

out the debtor’s social security number, or states that the

debtor does not have a social security number. In a voluntary

case, the debtor shall submit the statement with the petition.

In an involuntary case, the debtor shall submit the statement

within 15 days after the entry of the order for relief

k ok ok K ok

®
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o COMMITTEE NOTE

. The rule is amended to add a requirement that a debtor submit a
statement setting out the debtor’s social security number. - The
addition is necessary because of the corresponding amendment to Rule
1005 which now provides that the caption of the petition includes only
the final four digits of the debtor’s social security number. The debtor
submits the statement, but it is not filed, nor is it included in the case
file. The statement provides the information necessary to.include on
the service copy of the notice required under Rule 2002(a)(1). It will
also provide the information to facilitate the ability of creditors to
search the court record by a search of d social security number already
in the creditor’s possession.

Public Comment on Proposed Amendments to Rule 1007:

- The. published amendments did not include any amendment to
Rule 1007. Thus, there were no comments on the proposal.
However, the rule amendment itself is in response to the public
comments received by the Adwsory Commlttee

Changes Made Aﬂer Publication and Comments.

The rule amendment is made in response to the extensive
commentary that urged the Advisory Committee to continue the

obligation contained in current Rule 1005 that a debtor must include

his or her social security number on the caption of the bankruptcy
petition. Rule 1005 is amended to limit that disclosure to the final
four digits of the social security number; and Rule 1007 is amended to
reinstate the obligation in a manner that will provide more protection
of the debtor’s privacy while continuing access to the information to
those persons with legitimate need for that data. The debtor must

Rules App. A-27



6 FEDERAL RULES OF BANKRUPTCY PROCEDURE
disclose the information, but the method of disclosure is by a verified
statement that is submitted to the clerk. The statement is not filed in
the case and does not become 4 part of the court record. Therefore,
it enables the clerk to deliver that information tothe creditors and the
trustee in the case, but it does not become a part of the court record
governed by § 107 of the Bankruptcy Codeand is.not avallable to the.
pubhc o , R A ‘ .
‘ Rule 2002 N otlces to Credltors, Equlty Securlty Holders,
United States, and Umted States Trustee ey
1 o (a) TWENTY-DAY NOTICES T@ PARTIES IN
2 INTEREST. Except as provided in subdmsxons (h) (1) and
3 (D) of this rule, the clerk, or some other person as the court O
4 may direct, shall give the debtor, the trustee, all creditors and
5 indenture trustees at least 20 days’ notice by mail of:
6 (1) the meeting of creditors under § 341 or § 1104(b)
7 of the Code, Which‘ notice, unless the court orders
8 otherwise, shall 'inc‘lude :the debtor’s emplover
9 identification tlumt)er. secia1~;securitv number, and any
10 other federal taxgay‘er identification number;

Rules App. A-28
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COMMITTEE NOTE

. Subdivision (a)(1) of the rule is amended to direct the clerk or
other person giving notice of the § 341 or § 1104(b) meeting of
creditors to include the debtor’s full social security number on the
notice.  Official Form 9, the form of the notice of the meeting of
creditors that will become a part of the court’s file in the case, will
include only the last four digits of the debtor’s social security number.

This rule, however directs the clerk to include the full social security
number on the notice that is served on the creditors and other
identified partles unless the court orders otherwise in a particular
case. This will enable creditors and other parties in interest who are
in possession of the debtor’ s social security. number to verify the
debtor’s identity and proceed accordingly. The filed Official Form 9,

however, will not include the debtor’s full social security number.

This will prevent the full social security number from becoming a part
of the court’s file in the case, and the number will not be included in
the court’s electronic records. Creditors who already have the
debtor’s social security number will be able to verify the existence of
a case under the debtor’s social security number, but any person
searching the electronic case files without the number will not be able
to acquire the debtor’s social security number.

Public Comment on Proposed Amendments to Rule 2002

The published amendments did not include any amendment to
Rule 2002. Thus, there were no comments on the proposal.
However, the rule amendments are made in response to the comments
received by the Advisory Committee.

Rules App. A-29
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Changes Made After Publication and Comments.

The rule amendment was made in response to concerns of both
private creditors and taxing authoritiés that truncating the. social
security. number. of a debtor to the last four digits would unduly
hamper their ability to identify the debtor and govern their actions
accordlngly Therefore, the Adv1sory Committee amended Rule 2002
to require the clerk to include the debtor’s full social security number
on the notice informing credltors of the § 341 meetmg and other
significant deadlines in the case: This'is essentially a contlnuatlon of
the practice under the current rules; land the amendment is necessary
because of the amendment to'Rule: ’10()5 that restricts pubhcatlon of
the soc1a1fsecur1ty numbgr'on the captlon xof the petltlon to the ﬁnal
four dlglts of the number S 4 S

t
L
-



AMENDMENTS TO OFFICIAL FORMS 1, 5, AND 17-

—_—— = = D R M R NTANIVEND Ky Ty LRINKT X [

- Public Comment on Proposed Amendments to Official Forms 1. 5. and 17:

[
-

No comments were received.

Changes Made After Publication:

No changes since publication.

Rules App. A-31




(Official Form 1) (12/02)

FORM B1

United States Bankruptcy Court

District of

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names):

Soc. Sec./Tax 1.D. No. (if more than one, state ail):

Soc. Sec./Tax L.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code):

Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the
Principal Place of Business:

County of Residence or of the
Principal Place of Business:

| Mailing Address of Debtor (if different from street address):

Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Venue (Check any applicable box)

Information Regarding the Debtor (Check the Applicable Boxes)

[[] Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

[C] There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

[ Individual(s)
' [[] Corporation
am| Partnership

'] other

Type of Debtor (Check all boxes that apply)

[ Railroad

[ stockbroker

O Commodity Broker
[ Clearing Bank

Chapter or Section of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

] Chapter 7 [ Chapter 11
1 Chapter 9 [ Chapter 12
O

Sec. 304 - Case ancillary to foreign proceeding

s

[ Chapter 13

" [] Consumer/Non-Business

Nature of Debts (Check one box)

[J Business

Filing Fee (Check one box)
[J Full Filing Fee attached

11US.C. § 1121(e) (Optional)

Chapter 11 Small Business (Check all boxes that apply)
| Debtor is a small business as defined in 11 U.S.C. § 101
' [ Debtor is and elects to be considered a small business under

[] Filing Fee to be paid in installments (Applicable to individuals only)
Must attach signed application for the court's consideration
certifying that the debtor is unable to pay fee except in installments.
Rule 1006(b). See Official Form No.3.

‘ Statistical/Administrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY
1 Debtor estimates that funds will be available for distribution to unsecured creditors.
| [[] Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
| be no funds available for distribution to unsecured creditors.
Estimated Number of Creditors 1-15 16-49 50-99 100-159 200-999 1000-over
| Estimated Assets
| 3010 $50,001 to $100,001tc  $500,001 to $1,000,001t0  $10,000,001t0  $50,000001to  Marethan
: $50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million $100 million
| Estimated Debts
$0 to $50,001 to $100,001 to 3500,001t0  $1,000,001 to $10,000,001 to  $50,000,001 to  More than
£50,000 $100,600 $500,000 $1 millien $10 million $50 million SI00 million  $100 million

Rules App. A-32
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(Official Form 1) (12/02)

FORM B1, Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Prior Bankruptey Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Location Case Number: Date Filed:
Where Filed:
Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If more than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:
District: Relationship: Judge:
Signatures
Signature(s) of Debtor(s) (Individual/Jeint) Exhibit A

I declare under penalty of perjury that the information provided in this
petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer debts
and has chosen to file under chapter 7] I am aware that I may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand
the relief available under each such chapter, and choose to proceed
under chapter 7. (

I request relief in accordance with the chapter of title 11, United States
Cade, specified in this petition. C

X

Signature of Debtor

X

Signature of Joint Debtor

(To be completed if debtor is required to file periodic reports

(e.g., forms 10K and 10Q) with the Securities and Exchange

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11)

[J Exhibit A is attached and made a part of this petition.

Exhibit B
(To be completed if debtor is an individual
whose debts are primarily consumer debts)
L, the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petitioner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have
explained the relief available under each such chapter.

X

Signature of Attorney for Debtor(s) Date

Telephone Number (If not represented by attorney)

Date

Exhibit C
Does the debtor own or have possession of any property that poses
athreat of imminent and identifiable harm to public health or safety?

Signature of Attorney

X

[0 Yes, and Exhibit C is attached and made a part of this petition.
O No .

Signature of Attorney for Debtor(s)

Printed Name of Attorney for'Debtor(s)

Firm Name

Address

Telephone Number

Date

Signature of Non-Attorney Petition Preparer

I certify that Iam a bankruptcy petition preparer as defined in 11 U.s.C.
§ 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed Name of Bankrupicy Petition Preparer

Social Security Number

Address

Signature of Debtor (Corperation/Partnership)
Ideclare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf ofthe debtor.

The debtor requests relief in accordance with the chapter of title 11,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document:

If more than one person prepared this document, ‘attach
additional sheets conforming to the appropriate official form for
each person.

X

Signature of Bankruptcy Petition Preparer

Date
A bankruptey petition preparer’s failure to comply with the provisions
of title 11 and the Federal Rules of Bankruptcy Procedure may result
in fines or imprisonment or both 11 U.S.C. §110; 18 US.C. §156.
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Form 1

COMMITTEE NOTE

The form has been amended to provide a checkbox for des1gnat1ng a

clearing bank case filed under subchapter V of chapter 7 of the Code enacted by
§ 112 of Pub. L. No. 106-554 (December 21, 2000)

Rules App. A-34
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FORMBS

(12/02) ,
United States Bankruptcy Court INVOLUNTARY
District of PETITION
‘ IN RE (Name of Debtor - If Individual: Last, First, Middle) ALL OTHER NAMES used by debtor in the last 6 years

(Include married, maiden, and trade names.)

SOC. SEC./TAX I1.D. NO. (If more than one, state all.)

STREET ADDRESS OF DEBTOR (No. and street, city, state, and zip code) | MAILING ADDRESS OF DEBTOR (If different from street address)

COUNTY OF RESIDENCE OR
PRINCIPAL PLACE OF BUSINESS

LQCAT ION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR . {If different from previously listed addresses) {

CHAPTER OF BANKRUPTCY CODE UNDER WHICH PETITION 1S FILED
i
‘ ] chapter 7 O Chapter 11,

"y

Petitioners believe: TYPE OF DEBTOR

INFORMATION REGARDING DEBTOR (Check applicable boxes)

[J Debts are primarily consumer debts B . O individual Corporation Publicly Held
|:] Debts are primarily business debts (complete sections A and B) - Partnership [ Corporation Not Publicly Held
' ' . ‘ : Other: )
‘ A. TYPE OF BUSINESS (Check one) B. BRIEFLY DESCRIBE NATURE OF BUSINESS ‘
[L] Professional [l Transportation [] Commodity Broker
[ﬂ Retail/Wholesale  [_] Manufacturing/ [_| Construction
({7 Railroad Mining [ Real Estate

Stockbroker 1 other

_VENUE

ltl Debtor has been domiciled or has had a residence, principal place of business, or principal assets in the District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

A bankruptey case concerning debtor’s affiliate, general partner or partnership is pending in this District.

PENDING BANKRUPTCY CASE FILED BY OR AGAINST ANY PARTNER
OR AFFILIATE OF THIS DEBTOR (Report information for any additional cases on attached sheets.)

)

Name of Debtor Case Number . . Date
Relationship District JTudge
ALLEGATIONS

COURT USE ONLY
(Check applicable boxes)

1. [ Petitioner(s) are eligible to file this petition pursuant to 11 U.S.C. § 303(b).

2.. [] The debtor is a person against whom an order for relief may be entered under title 11
of the United States Code. -

3.a. [7] The debtor is generally not paying such debtor’s debts as they become due, unless
such debts are the subject of a bona fide dispute;

' or .

b.  [1 Within 120 days preceding the filing of this petition, a custodian, other than a trustee,
receiver, or agent appointed or authorized to take charge of less than substantially all
of the property of the debtor for the purpose of enforcing a lien against such
property, was appointed or took possession.

If a child support creditor or its representative is a petitioner, and if the petitioner files the  Jorm specified in § 304(g) of the Bdnkruptcy
Reform Act of 1994, no fee is required. ‘
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FORM 5 Involuntary Petition
(12/02) .

- Name of Debtor

CaseNo.
, . (courtuse only)

. TRANSFEROFCLAIM

[ Check this box if there has been‘étranls‘fer of any claim against the debtor by or to ar;ywpetitionelr. ;'\ttach all documents evidéncing
the transfer and any statements that are required under Bankruptcy Rule 1003(a).

thls petition.

Petitioner(s) declare under penalty of perjﬁry that the
foregoing is true and correct according to the best of their
knowledge, information, and belief.

REQUEST FOR RELIEF ‘ ’

Petitioner(s) request that an order for relief be entered against the debtor under the chapter of title 11, United States Code, specxﬁed in

X .
Signature of Petitioner or Representative (State title) Signature of Attorney Date
Name of Petitioner Date Signed Name of Attorney Firm (If any)
" Name & Mailing Address’ .
Address of Individual
Signing in Representative TelephoneNo. -
-Capacity - Coe e
X X
Signature of Petitioner.or Representanve (State tltle) Signature of Attomey Date
Name of Petitioner Date Slgned Name of Attomey Firm (If any)
Name & Mailing Address
Address of Individual '
Signing in Representative Telephone No.
Capacity
X : X . .
Signature of Pefitioner or Representative (State title) Signature of Attorney - . Date

Name of Petitioner Date Signed -Name of Attorney Firm (If any)
Name & Mailing Address =
Address of Individual C
Signing in Representative Telephone No.
Capacity
PETITIONING CREDITORS .

Name and Address of Petitioner

\N‘ature of Claim

Amount of Claim |

[Name and Address of Petitioner

Nature of Claim

Amount of Claim

Name and Address of Petitioner

Nature of Claim

Amount of Claim

Note:

and petitioning creditor information in the format ahove.’

If there are more than three petitioners, attach addmonal sheets with the statement under
penalty of perjury, each petitioner’s signature under the statement and the name of | attomey

Total Amount of
Petitioners’ Claims

N, . |

continuation sheets attached

Rules App. A-36
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{ ) . . Form 5
\g‘q“w/ fh‘ i LT ’3‘ ; i

COMMITTEE NOTE

The form is amended to give notice that no filing fee is required if a child
support creditor or its representative is a petitioner, and if the petitioner also files
a form detailing the child support debt, its status, and other characteristics, as
specified in § 304(g) of the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394,

. 108 Stat. 4106 (Oct. 22, 1994). ‘
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Official Form 17

(12/02)
United States Bankruptcy Court -
District Of
Inre >
Debtor
Case No.
Chapter
[Caption as in Form 164, 16B, 16C, or 16D, as appropriate]
NOTICE OF APPEAL
, the plaintiff [or defendant or other party] appeals under 28 U.S.C.
§ 158(a) or (b) from the judgment, order, or decree of the bankruptcy judge (describe) entered in this adversary
proceeding [or other proceeding, describe type] on the day of , .
(month) (year)
The names of all parties to the judgment, order, or decree appealed from and the names, addresses, and
telephone numbers of their respective attorneys are as follows:
N

Dated:

Signed:

Attorney for Appellant (or Appellant, if not represented by
an Attorney)

Attorney Name:

Address:

Telephone No:

If a Bankruptcy Appellate Panel Service is authorized to hear this appeal, each party has a right to have the
appeal heard by the district court. The appellant may exercise this right only by filing a separate statement of
election at the time of the filing of this notice of appeal. Any other party may elect, within the time provided in 28
U.S.C. § 158(c), to have the appeal heard by the district court. :

o

If a child support creditor or iis representative is the appellant, and if the child support creditor or its representative
files the form specified in § 304(g) of the Banlruptcy Reform Act of 1994, no fee is required.
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Form 17

COMMITTEE NOTE

The form is aménded to give notice that no filing fee is required if a child
support creditor or its representative is the appellant, and if the child support
creditor or its representative files a form detailing the child support debt, its status,
and other characteristics, as specified in § 304(g) of the Bankruptcy Reform Act

- 0f 1994, Pub. L. No. 103-396, 108 Stat. 4106 (Oct. 22, 1994).

Rules App. A-39




AMENDMENTS TO OFFICIAL FORMS
1,3,5.6,7,8.9.10, 164, 16C, AND 19:

Public Comments on the Proposed Amendments to the Official Forms:

Consistent with the comments received on the proposed amendments
to the Bankruptcy Rules to implement the Judicial Conference policy on the
restriction on the use of social security numbers, the comments on the
proposed amendments to the Official Forms were generic in nature and did
not address any specific language contained in the forms. The issues raised
and arguments offered were contained in the comments on the amendments C\
to Rule 1005 as set out in the Report. The commentators generally
expressed concern that they have the ability to identify the debtor by using a
full social security number. The amendments to the Official Forms as set
out below implement the Judicial Conference policy by limiting the
publication of social security numbers to the final four digits.

Several bankruptcy petition preparers objected to the requirement that
they include their full social security number on Official Form 19. That
requirement is set out in § 110 of the Bankruptcy Code, however, and
cannot be altered by the Official Form.
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(Official Form 1) (12/03)

1 FORM B1
District of

United States Bankruptcy Court

Voluntary Petition

1 Name of Debtor (if individual, enter Last, First, Middle):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and trade names):

/All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names):

Last four digits of Soc. Sec. No. /Complete EIN or other Tax L. D.
No. (if more than one, state all):

Last four digits of Soc. Sec.No./Complete EIN or other Tax LD. No.
(if more than one, state all);

Street Address of Debtor (No. & Street, City, State & Zip Code)

Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the
Principal Place of Business:

County of Residence or of the
Principal Place of Business:

Mailing Address of Debtor (if different from street address):

e

Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Venue (Check any applicable box)

Information Regarding the Debtor (Check the Applicable Boxes)

[[] Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days 1mmedxately !
preceding the date of this petition or for a longer part of such 180 days than in any other District.

] Thereisa bankruptcy case concerning debtor's affiliate, general partner or partnership pending in this District.

Type of Debtor (Check all boxes that apply)
[J Individual(s) [J Railroad
] Corporation [ Stockbroker
[ Partnership O Commodity Broker
D Other l:l Clearing Bank

Chapter or Section of Bankruptcy Code Under Which
) the Petition is Filed (Check one box)

Chapter 7 [J Chapter 11 [ Chapter 13
Chapter 9 [J Chapter 12

Nature of Debts {Check one box)
[ Consumer/Non-Business [ Business

Sec. 304 - Case ancillary to foreign proceeding

Filing Fee (Check one box)
Full Filing Fee attached

O
O
|
|

Chapter 11 Small Business (Check all boxes that apply)
Debtor is a'small business as defined ini 11 U.S.C. § 101

[C] Debtor is and elects to be considered a small business under
11U.S.C. § 1121(¢) (Optional) *

[ Filing Fee to be paid in instaliments (Applicable to individuals only)
Must attach signed application for the court’s consideration
certifying that the debtor is unable to pay fee except in installments.
Rule 1006(b). See Official Form No. 3.

Statistical/Administrative Information (Estimates only) . THIS SPACE ISFOR COURT USE ONLY
] Debtor estimates that funds will be available for distribution to unsecured crcdltors ‘
[} Debtor estimates that, after any exempt property is excluded and admmxstratxve expenses paid, there will
be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors 119 lgg\ ‘ 5°D'99 100599 20899 mmD"“’e'
Estimated Assets : . ‘ C

S0t $50,001 to $100,001 to  $500,001 to $1,000001t0  $10,000,001to  $50,000,001 to  More than

$50,000 $100,000 $500,000 $1 million- $10 miltion $50 million $100 million 3100 million
Estimated Debts i .

$0to $50,001 10 $100,001 to $500001t0  $1,00000ft0  $10,000001tc  $50,000,001t0  More than

$50,000 $100,000 $500,000 $1 million 510 million $50 million $100 million  $100 millicn
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(Official Form 1) (12/03)

FORM B1, Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

. Prior Bankruptcy Case Filed Within Last 6 Years (If more. than one, attach additional sheet)

I declare under penalty of perjury that the information provided in this
petition is true and correct.

[If petitioner is an| individual whose debts are primarily consumer debts
'and has chosen to file under chapter 7] I am aware that [ may proceed’
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand
the relief available under each such chapter, and choose to proceed
'under chapter 7. e

1 request relief in accordance with the chapter of title 11, United States
'Code, specified in this petition.

X

‘Signature of Debtor

X

Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Location Case Number. Date F lled
Where Filed: o ‘ -
Pending Bankruptcy Case Flled by any Spouse, Partner or Affi hate of this Debtor (If mgre than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:
District: ., " | Relationship: . Judge: .- ;
I L A Slgnaturest o S
Slgnature(s) of Debtor(s) (Individual/Joint) . Exhibit A

(To be completed if debtor is required to file periodic reports

{e.g., forms 10K and 10Q) with the Securities and Exchange

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 193]

[1 Exhibit A is attached and made a part of this petition.

. Exhibit B
(To be completed if debtor is an mdmdual
whose debts are primarily consumer debts)
L the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petmoner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have
explmned the rehef available under ¢ach such’ chapter

X | -

Signature of Attorney for Debtcr(s)

Date

- ExhibitC.
Does the debtor own or have pcssessmn of any property that poses
orisalleged to pose athreat of i tmmment and identifiable harm to
public health or safety?

Date
‘ Signature of Attorney

O Yes,and Exhrbrt Cis attached and made a part of this petition.
0O Neo ‘

[

Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name <

Address

Telephone Number

Date

Slgnature of Non-Attorney Petition Preparer

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C.
§ 110, that I prepared this document for compensation, and that I have
| provided the' debtor w1th a copy of this document. ' L

b A
L B

Printed Name of Bankruptcy Petition Preparer

Sacial Secunty Number (Required by 11 U S.C.§110)

Addresa

|

Signature of Debtor (Corporation/Partnership)
1declare under penalty of perjury that the information provided in this |
petition is true and correct, and that T have been authonzed to file this
petition on behalf of the debtor. '

The debtor requests relief in accordance with the chapter of txtle 11,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document:

|

If more than one person prepared) this document, attach
additional sheets conforming to the appropriate official form for
each person.

X

Signature of Bankruptcy Petition Preparer -

Date
A bankruptcy petition preparer’s failure to comply with the provisions
of title 11 and the Federal Rules of Bankruptcy Procedure may result
_in fines or imprisonment or both 11 U.S.C. §110; 18 U.S.C. §156.

Rules App. A-42
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CW\ L | Form 1
e B ’

- COMMITTEE NOTE

+. -The form is amended to require the debtor to disclose only the last four digits of the
debtor’s social security number to afford greater privacy to thé individual debtor, whose
bankruptcy case records may be available on the Internet. Pursuant to § 110(c) of the Bankruptcy
Code, the certification by a non-attorney bankruptcy petition preparer requires a petition preparer
to provide the full social security number of the individual who actually prepares the document.

()
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Official Form 3

(12/03)
Un lted States Bankruptcy Court

! District Of B

Inre , Case No.
Debtor )
Chapter
APPLICATION TO PAY FILING FEE IN INSTALLMENTS

1. In accordance with Fed. R. Bankr, P. 1006, I apply for permission té pay the Fﬂing Fee amounting to $ in installments.
2. I certify that I am unable to pay the Filing Fee except in installments.
3. I further certify that I have not paid-any money or transferred any property to an attorney for services in connection with this case and that I will

neither make any payment nor transfer any property for services in connection with this case until the filing fee is paid in full.

4. 1 propose the following terms for the payment of the Filing Fee.* .
$ Checkone O With the filing of the petmon, or
. o B " D On or before . .
$ on or before
$ ‘ on or before
$ on or before
* The number of installments proposed shall not exceed four (4), and the final installment shall be payable not later than 120 days after filing the

petition. For cause shown, the court may extend the time of any installment, provided the last installment is paid not later than 180 days after
filing the petition. Fed. R. Bankr. P. 1006(b)(2).

5. I understand that if I fail to pay any installment when due my bankruptcy case may be dismissed and I may not receive a discharge of my debts. C\

Signature of Attorney Date Signature of Debtor Date
(In a joint case, both spouses must sign.)

Name of Attorney

Signature of Joint Debtor (if any) Date

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110) ,

1 certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that [ have provided
the debtor with a copy of this document. I also certify that I will not accept money or any other property from the debtor before the filing fee is paid in full.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.
(Required by 11 U.S.C. § 110(c).)

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X
Signature of Bankruptcy Petition Preparer . Date

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankrupicy Procedure may resuit in fines C\
or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C. § 156. /

Rules App. A-44
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C\/ s - H et o “ ,“ vrs‘,‘kn,‘ [ ‘ /J “ ‘, . <,~v : . " e PR N Form3
‘M' ‘ ' w“‘ N ,‘ ' ‘ ‘

COMMITTEE NOTE

Pursuant to § 110(c) of the Bankruptcy Code, the certification by a non-attorney
bankruptcy petition preparer requires a petition preparer to provide the full social security
number of the individual who actually prepares the document pursuant to § 110(c) of the Code.

Rules App. A-45




FORM BS
(12/03)

District of

United States Bankruptcy Court INVOLUNTARY

PETITION

IN RE (Name of Debtor - If Individual: Last, First, Middle)

ALL OTHER NAMES used by debtor in the last 6 years
(Include married, maiden, and trade names.)

NO. (If more than one, state all.)

*LAST FOUR DIGITS OF SOC. SEC. NO./Complete EIN or other TAX LD.

STREET ADDRESS OF DEBTOR (No. and street, city, state, and zip code)

MAILING ADDRESS OF DEBTOR (If different from street address)

COUNTY OF RESIDENCE OR .
PRINCIPAL PLACE OF BUSINESS

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR (If different from previously listed addresses)

O Chapter 7 3 Chapter 11

CHAPTER OF BANKRUPTCY CODE UNDER WHICH PETITION IS FILED

Petitioners believe:
Debts are primarily consumer debts

INFORMATION REGARDING DEBTOR (Check applicable boxes)

TYPE OF DEBTOR
[] Individual {1 Stockbroker

] A bankruptey case concerning debtor’s affiliate, general
partner or partnership is pending in this Distriet.

) Debts are primarily business debts 1 Partnership [[1 Commodity Broker
U
| Corporation [ | Railroad
[] Other:
B. BRIEFLY DESCRIBE NATURE OF BUSINESS
VENUE FILING FEE (Check one box)
] Debtor has been domieiled or has had a residence, principal -
place of business, or principal assets in the District for 180 (] Full Filing Fee attached
days immediately preceding the date of this petition or for Petiti . , . . taf
a longer part of such 180 days than in any other District. [ Petitioner is a child suport creditor or its representative,

and the form specified in § 304(g) of the Bankruptcy
Reform Act of 1994 is attached.

PENDING BANKRUPTCY CASE FILED BY OR AGAINST ANY PARTNER
OR AFFILIATE OF THIS DEBTOR (Report information for any additional cases on attached sheets.)

(Check applicable boxes)

of the United States Code.

such debts are the subject of a bona fide dispute;
or

property, was appointed or took possession.

1. [ petitioner(s) are eligible to file this petition pursuant to 11 U.S.C. § 303(b).
2. [O] The debtor is a person against whom an order for relief may be entered under title 11

3.a. [] The debtor is generally not paying such debtor’s debts as they become due, unless
b. ] Within 120 days preceding the filing of this petition, a custodian, other than a trustee,

receiver, or agent appointed or authorized to take charge of less than substantially all
of the property of the debtor for the purpose of enforcing a lien against such

Name of Debtor | Case Number Date
Relationship District Tudge
ALLEGATIONS COURT USE ONLY

If a child support creditor or its representative is a petitioner, and if the petitioner files the form specified in § 304(g) of the Bankruptcy

Reform Act of 1994, no fee is required.
Rules App. A-46
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FORM 5 Involuntary Petition
(6192)

the transfer and any statements that are required under Bankrup

Name of Debtor
Case No.

(courtuse only)

) TRANSFER OF CLAIM

[J Check this box if there has been a transfer of any claim against the debtor by or to any petitioner. Attach all documents evidencing

tcy Rule 1003(a).

REQUEST FOR RELIEF
Petitioner(s) request that an order for relief be entered against the debtor under the chapter of title 11, United States Coée, specified in
this petition.
Petitioner(s) declare under penalty of perjury that the
foregoing is true and correct according to the best of their
knowledge, information, and belief.
X X
Signature of Petitioner or Representative (State title) Signature of Attorney " Date
Name of Petitioner Date Signed ’ Name of Attorney Firm (If any)
Name & Mailing Address
Address of Individual
Signing in Representative Telephone No.
Capacity
X X
Signature of Petitioner or Representative (State title) Signature of Attorney Date
" Name of Petitioner Date Signed Name of Attorney Firm (If any)
Name & Mailing Address
Address of Individual
Signing in Representative Telephone No.
Capacity
X X
Signature of Petitioner or Representative (State title) Signature of Attorney Date
Name of Petitioner Date Signed Name of Attomey Firm (If any)
Name & Mailing Address
Address of Individual .
Signing in Representative Telephone No.
Capacity
PETITIONING CREDITORS
Name and Address of Petitioner Nature of Claim Amount of Claim
Name and Address of Petitioner Nature of Claim Amount of Claim
Name and Address of Petitioner Nature of Claim Amount of Claim

Note:

and petitioning creditor information in the format above.

If there are more than three petitioners, attach additional sheets with the statement under
penalty of perjury, each petitioner’s signature under the statement and the name of attorney

Total Amount of
Petitioners’ Claims

continuation sheets attached

Rules App. A-47




L Form 5

.
oA

COMMITTEE NOTE

The form is amended to require the petitioner to disclose the debtor’s employer
identification number, if any, and only the last four digits of the debtor’s social security number
to afford greater privacy to the individual debtor, whose bankruptcy case records may be
available on the Internet. The form also is amended to delete the request for information
concerning the “Type of Business,” as this data no longer is collected for statistical purposes.

Rules App. A-48



C\

Form B6D ‘
(12/03) R N

Inre s Case No.
Debtor ‘ (If known)

SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS

State the name, mailing address, includingzip code and last four digits of any account number, of all entities holding claims secured by property
of the debtor as of the date of filing of the petition. The complete account number of any account the debtor has with the creditor is useful to the trustee and

. the creditor and may be provided if the debtor chooses to do so. List creditors holding all types of secured interests such as judgment liens, garnishments,
. statutory liens, mortgages, deeds of trust, and other securify interests. List creditors in alphabetlcal order to the extent practicable. Ifall secured creditors

will not fit on this page, use the continuation sheet provided.
If any entity other than a spouse in a joint case may be jointly liable on a claim, place-an “X” in the column labeled “Codebtor,” include the entity

' on the appropriate schedule of creditors, and complete Schedule H - Codebtors. Ifa joint petition is filed, state whether husband, wife, both of them, or the
, marital community may be liable on each cldim by placing an “H,” “W,” “J,” or “C” in the column labeled “Husband, Wife, Joint, or Community.”

If the claim is contingent, place an “X” in the column labeled “Contingent.” If the claim is unliquidated, place an “X” in the column labeled

" “Unliquidated.” If the claim is disputed, place an “X” in the column labeled “Disputed.” (You may need to place an “X” in more than one of these three

. columns.)
: Report the total of all claims listed on this schedulc in the box labeled “Total” on the last sheet of the completed schedule. Report this total also
" on the Summary of Schedules.
O . Check this box if debtor has no creditors holding secured claims to report on this Schedule D.
CREDITOR’S NAME, «| . | pATEcLAM Was INCURRED, | o | 2 A ~ AMOUNT
MAILING ADDRESS S1E NATURE OF LIEN, AND z|E|& OF
INCLUDING ZIP CODE, el B E . { DESCRIPTION AND MARKET <] g S ) CLAIM UNSECURED
AND ACCOUNT NUMBER 2 dEz, VALUE OF PROPERTY El5|§|  wrmHOUT PORTION,
(See instructions above.) 8 V EwEl SUBJECT TO LIEN z1 S| A - DEDUCTING IF ANY
BEs Sig . VALUE OF
Slaid ‘ 5 ' COLLATERAL
ACCOUNT NO. ;
VALUE $ ' :
ACCOUNT NO. { .
;
VALUE $ '\
ACCOUNT NO. o ‘ ‘ 1
VALUE $
ACCOUNT NO.
VALUE $
continuation sheets attached Subtotal» $
(Total of this page)
Total» 3
{(Use only on last page)

(Report total also on Summary of Schedules)

Rules App. A-49




Farm B6D - Cont.

(12/03)
| Inre , Case No.
‘ Debtor (If known)
SCHEDULE D - CREDITORS HOLDING SECURED CLAIMS \_ /
i (Continuation Sheet)
; o . =181 a AMOUNT
CREDITOR’S NAME,’ "o 8 W E o DATE CLAIM WAS 5 WE =3 oF '
MAILING ADDRESS N RENN ‘ [e| & ‘S‘ CLAIM " ‘| UNSECURED
INCLUD]NG YAl CODE ‘5‘ ‘ ‘ggg | ATURE OF LIEN,AND ! ‘E “““5‘““ B 'WITHOUT v+ PORTION,
AND ACCOUNT NUMBER 8 | = E:E T “DESCRIPTION AND MARKET | Z : =X - DEDUCTING : j‘ «.« IF ANY
(See instructions.) é’sg ‘ ‘VALUE OF PROPERTY 8 o=t v VALUE OF. ) ‘ .
‘ EERNE O -BRC | summcrTOLEN . |7 |5 COLLATERAL - |
A o e W 3 et .
o T— ey T | R iy O B
ACCOUNTNO. 'l viwo, i I IRE LI O S Y T I Coo
VALUE $
ACCOUNT NO.
VALUE $
ACCOUNT NO. : O
1
i o .
VALUE $ .
ACCOUNT NO. i
\
!
1
| VALUES -
ACCOUNT NO. ‘
VALUE $
Sheet no. of __continuation sheets attached to Schedule of Creditors Holdmg Secured Claims Sﬁot tal > $
- ] ‘ (Total of this page) .
’ ' Total>$
(Use only on last page)
: . (Report total also on Summary of Schedules) O

Rules App. A-50




Form B6E
(12/03)

C\ Inre N Case No.
i Debtor (if known)

- SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately by type of priority, is to be set forth on the sheets provided. Only holders of
.unsecured claims entitied to priority should be listed in this schedule. In the boxes provided on the attached sheets, state the name, mailing
address, including zip code, and last four digits of the account number, if any, of all entities holding priority claims against the debtor or the
property of the debtor, as of the date of the filing of the petition. The complete account number of any account the debtor has with the creditor is
.useful to the trustee and the creditor and may be provided if the debtor chooses to do so. . :

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "X" in the column labeled "Codebtor," include the
entity on the appropriate schedule of creditors, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband, wife, both
of them or the marital community may be liable on each claim by placing an "H,""W,""J," or "C" in the column labeled "Husband, Wife, Joint, or
Community." ‘ ‘ :

If the claim is contingent, place an "X" in the column labeled "Contingent.” If the claim is unliquidated, place an "X" in the ¢olumn fabeled
"Unliquidated." If the claim is disputed, place an "X" in the column labeled "Disputed." (You may need to place'an "X" in more than one of these
three columns.)

Report the total of claims listed on each sheet in the box labeled "Subtotal" on each sheet. Report the total of all claims listed on this
Schedule E in the box labeled "Total" on the last sheet of the completed schedule. Repeat this total also on the Summary of Schedules.

t/‘”‘"’\ [ Check this box if debtor has no creditors holding unsecured priority claims to report on this Schedule E.

N
TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claims in that category are listed on the attached sheets)
[[] Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before the earlier of the
appointment of a trustee or the order for relief. 11 U.S.C. § 507(a)(2).

I D ‘Wages, salaries, and commissions

‘ Wages, salaries, and commi_ssions, including vacation, severance, and sick leave pay owing to employees and/commissions owing to qualifying
b independent sales representatives up to $4,650* per person earned within 90 days immediately preceding the filing of the original petition, or the
‘ cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(3).

1 D Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or the
cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a){4).

D Certain farmers and fishermen
Claims of certain farmers and fishermen, up to $4,650% per farmer or fisherman, against the debtor, as provided in 11 U.S.C. § 507(a)(5).
O Deposits by individuals

Claims of individuals up to $2,IQO* for deposits for the purchase, lease, or rental of property or services for personal, family, or household use,
C that were not delivered or provided. 11 U.S.C. § 507(a)(6).

Rules App. A-51




Form B6E
(12/03)

£

)

Inre , Case No.
Debtor (if known)

D Alimony, Maintenance, or Suppoﬁ

Claims bf a spouse, former spous_é, or child of the delﬁor for alimony, maintenance, or support, to the extent provided in 11 U.S.C. § 507(2)(7).
D Taxes ﬁnd Certain Other bebts Oﬁed to Gove;'nmental Units | ‘ |

Taxes, customs duties, and penaltles owmg to federal state, a.nd local governmental umts as.set forth in 11 US.C. § 507(a)(8)
D Commitments to Maintain the Capital of an ' Insured Dep05|tory Institution |

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supcrwsmn Comptroller of the Currency, or Board of

Governors of the Federal Reserve System or their predecessors O SHCCEssors, to maintain the capital-of an insured depository institution. 11
U.S.C. § 507 (a)(9).

* Amounts are subject to adjustment on April 1, 2004, and every three years thereafter w1th respect to cases commcnced on or after the date of

adjustment. o ‘ S . .
)
O

continuation sheets attached

Rules App. A-52



Form B6E - Cont.
(12/03)

In re

> Case No.

Debtor

(If known)

(Continuation Sheet)

SCHEDULEE - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

TYPE OF PRIORITY
ol . =lala AMOUNT
CREDITOR’S NAME, E g DATE CLAIM WAS INCURRED 5 E. =] OF
MAILING ADDRESS £ 3‘ E AND CONSIDERATION FOR ] g 5 CLAIM UNSECURED
INCLUDING ZIP CODE, 2| ggz CLAIM E|5 |5 WITHOUT PORTION,
AND ACCOUNT NUMBER g ] g H ; z|2|&| pEDUCTING IF ANY
(See instructions.) 55 § 8 2 VALUE OF
== = COLLATERAL
ACCOUNT NO.
ACCOUNT NO.
{
!
. k
i
'
1 ‘;;
' i
ACCOUNT NO. ‘ ‘ §
' } ? \
1 : * !
i
;| i . ‘(
‘ ! i
1 ;‘ | [
ACCOUNTNO. ! ' \
ACCOUNT NO. : | :
Sheet no. of sheets attached to Schedule of Creditors Subtotal>»

Holding Priority Claims

C

(Total of this page)
Totalp>

(Use only on last page of the completed Schedule E.)
{(Report total also on Summary of Schedules)
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Form B6F - Cont.
(12/03)

Inre

Debtor

R Case No.

(If known)

SCHEDULE F CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS C

(Continuation Sheet)

EER N R Ve = lala AMOUNT
CREDITOR’S NAME, ' 8 g DATE CLAIM WAS INCURRED AND E E =} OF
MAILING ADDRESS 22 & CONSIDERATION FOR CLAIM. R CLAIM
. INCLUDING ZIP.CODE, 2| 582 | IFCLAIMISSUBIECTTOSETOFF, | & | =& | WITHOUT
AND ACCOUNTNUMBER . |'S | 2 ;E SO STATE. z |28 DEDUCTING
w0 LTV E88 L .o Sil= : VALUE OF
o ClESS 18| |  coLLaTeraL
ACCOUNT NO. - 0 s .
il 5 .
; i
! : ?i
“‘i{ ' ) B :h;
: : [
ACCOUNT NO.. ‘ b
‘ | g
o ¥
q i
| 3.
E I
:
ACCOUNT NO.’ . :
| i-!
| b
ACCOUNT NO. | T’ ‘
I . ! A
| ]‘ i
‘: i
;
f
ACCOUNT NO. | ! tw ]
: KN
1
j ' 1
t "
! |
r | E 1
I : ¢
i ;
Sheetno. ___of __| sheets attached to Schedule of Subtotal L » $
'Creditors Holding Unsecured Nonpriority Claims i (Total of this page) -
) 1 Total, > $

1

i

Rules App. A-54
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O

Form B6F (12/03)

Inre s Case No.

Debtor ‘ ‘ (I knovwn)

- SCHEDULE F- CREDITORS HOLDING UNSECURED NONPRIORITY CLAIMS

State the name, mailing address, including zip code, and last four digits of any account number, of all entities holding unsecured claims without priority
against the debtor or the property of the debtor, as of the date of filing of the petition. The complete account number of any account the debtor has with the
creditor is useful to the trustee and the creditor and may be provided if the debtor chooses to do so. Do not include claims listed in Schedules D and E. If all
creditors will not fit on this page, use the continuation sheet provided.

If any entity other than a spouse in a joint case may be jointly liable on a claim, place an “X” in'the column labeled “Codebtor ” include the entity on the
appropriate schedule of creditors, and complete Schedule H - Codebtors. If a joint petition is filed, state whether husband, wife, both of them, or the marital
community maybe liable on each claim by placing an “H,” “W,” “1,” or “C™ in the column labeled “Husband, Wife, Jomt, or Community.”

Ifthe claim is contingent, place an “X” in the column labeled “Contingent.” If the claim is unliquidated, place an “X” in the column labeled “Unliquidated.”
If the claim is disputed, place an “X” in the column labeled “Disputed.” (You may need to place an “X” in L more than one of these three columns.)

Report total of all claims listed on this schedule in the box labeled “Total” on the last sheet of the completed schedule. Report this total also on the Summary
of Scheduies. : ’

O Check this box if debtor has no creditors holding unsecured claims to report on this Schedule F.

ml . =lala AMOUNT
CREDITOR’S NAME, S|k DATE CLAIM WAS INCURRED AND Zlela OF
MAILING ADDRESS a2k CONSIDERATION FOR CLAIM. . o -§ 5 CLAIM
INCLUDING ZIPCODE, | | B | g2 IF CLAIM IS SUBJECT TO SETOFF, § 5|& WITHOUT
AND ACCOUNTNUMBER ' [ 8| 2 g g SO STATE. z|{2| A DEDUCTING
(See instructions, above.) 'é g8 g 2 VALUE OF COLLATERAL
-
- Rl
ACCOUNT NO.
] |
ACCOUNT NO. “
ACCOUNT NO. : ! i
ACCOUNT NO.
continuation sheets attached Subtotal » | §
Total > $

(Report also on Summary of Schedules)
Rules App. A-35




Form B6F - Cont.
(12/03)

Inre s Case No.
Debtor (If known)

SCHEDULE F- CREDIT ORS HOLDING UNSECURED NONPRIORITY CLAIMS O

(Continuation Sheet)

TR I R L o ‘ =lala AMOUNT
'CREDITOR’S NAME AND: " "] 8 g t DATE CLAIMWAS lNCURREDAND E 1 E = . OF "
MAILING ADDRESS 2 |2 E CONSIDERATION FOR CLAIM. S |25 cLAM
INCLUDING ZIP CODE E“ . ‘ggg ‘ IFCLAIM ISSUBJECTTO SETOFF, & g & WITHOUT
. IR Coanoh W | ‘8 b E{E"E ij‘ Wl 3 SOSTATE : “f E 9 E‘}‘ DEDUC“NG
oy e "?‘58 IR AT P IR 8‘»{;‘ = {0 ¥ VALUEOF
C | LTI D oI ; R Y ) M % ' COLLATERAL' '
ACCOUNTNO. -, . S IR IR -
ACCOUNT NO.
ACCOUNT NO. {"'\,\
AN
ACCOUNT NO.
ACCOUNT NO.
Sheetno. __of __sheets attached to Schedule of Subtotal > $
Creditors Holding Unsecured Nonpriority Claims (Total of this page)
v Total > $ -

{Use only on last page of the completed Scheduie E.)
(Report total also on Summary of Schedules)

Rules App. A-56



Form B6l
(12/03)

‘Inre ,
Debtor

Case No.

(if known)

A SCHEDULE I - CURRENT INCOME OF INDIVIDUAL DEBTOR(S)

The column labeled “Spouse” must be completed in all cases filed by joint debtors and by a married debtor in a chapter 12 or 13 case whether or not

a joint petition is filed, unless the spouses are separated and a joint petition is not filed.

Debtor’s Marital

DEPENDENTS OF DEBTOR AND SPOUSE

Status: -
RELATIONSHIP

AGE

Employment: DEBTOR
Qccupation

SPOUSE

Name of Emplover

How long employed

Address of Emplover

Income: (Estimate of average monthly income)

Current monthly gross wages, salary, and commissions

(pro rate if not paid monthly.)
Estimated menthly overtime

- SUBTOTAL
LESS PAYROLL DEDUCTIONS

a. Payroll taxes and social security
b. Insurance

C ¢. Union dues
: d. Other (Specify:

DEBTOR

SPOUSE

s ___
$ J

LR AR

SUBTOTAL OF PAYROLL DEDUCTIONS

TOTAL NET MONTHLY TAKE HOME PAY

Regular income from operation of business or profession or farm

(attach detailed statement)
Income from real property
Interest and dividends

LR ]

-3

e &

Alimony, maintenance or support payments payable to the debtor for the

debtor’s use or that of dependents listed above.
‘Social security or other government assistance

(Specify)

&2

Pension or retirement income
Other monthly income

(Specify)

s L L s

TOTAL MONTHLY INCOME

TOTAL COMBINED MONTHLY INCOME $

©“”r

©

B | ernyryr @

(Report also on Summary of Schedules)

Describe any increase or decrease of more than 10% in any of the above categories anticipated to occur within the year following the filing of

C/@“\'\ this document:
\W'/

Rules App. A-57



Official Form 6-Cont.
(12/03)

In ré ; ’ Case No.
Pebtor {If known}

DECLARATION CONCERNING DEBTOR'S SCHEDULES
DECLARATION UNDER PENALTY OF ‘PgRﬁJRY BY INDIVIDUAL DEBTOR.

' ' ‘

1 declare under penalty of perjury that I have read the foregoing summary, and schedules, consisting of

o ) (Total shown on summary page plus 1.)
. sheets, and that they are true and correct to the best of my knowledge, information, and b‘elief’.[ ' I

Date — _ ‘ ' ) Signature:
o n 1 Debtor

Date : : : ‘ ‘ : Signature:__
" - (Joint Debtor, if any)

[If joint case, both spouses must sign.]

................................................................................................................................... e me s — e

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PEﬁT}ON PREPARER (See 11 U.5.C. § 110)

1 certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have provided the debtor with a
copy of this document. .

r

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.
(Required by 11 U.S.C. § 110(c).)

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:
If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X ‘
*Signature of Bankruptcy Petition Preparer Date

A bankrupicy petition preparer’.;'  faiture to comply with the p}ovisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fines or imprisonment or both. 1] US.C. § 110;
18 U.S.C. § 156.

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A CORPORATION OR PARTNERSHIP

1, the [the president or other officer or an authorized agent of the corporation or a member or an authorized agent of
the partnership ] of the [corporation or partnership] named as debtor in this case, declare under penalty of perjury that I
have read the foregoing summary and schedules, consisting of sheets, and that they are true and correct to
the best of my knowledge, information, and belief. (Total shown on summary page plus 1.)
Date Signature:

[Print or type name of individual signing on behalf of debtor.]

. [An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

Penalty for making a false statement or concealing property: Fine of up to $500,000 or imprisonment for up to 5 years or both. 18 U.S.C. §§ 152 and 3571.
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o A

COMMITTEE NOTE

- The instructions to Schedule D (Creditors Holding Secured Claims), Schedule E
(Creditors Holding Unsecured Priority Claims), and Schedule F (Creditors Holding Unsecured
Nonpriority Claims) are amended to inform the debtor that the debtor must list the last four digits
of any account number with the listed creditor, and that the debtor may, in its discretion, include
the entire account number in the schedules. Schedule I (Current Income of Individual Debtor(s))
is amended to provide greater privacy to minors and other dependents of the debtor by deleting
the requirement that the debtor disclose their names. Pursuant to § 110(c) of the Bankruptcy
Code, the certification by a non-attorney bankruptcy petition préparer requires a petition preparer
to provide the full social security number of the individual who actually prepares the document.
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Form 7

12/03)
o FORM 7. STATEMENT OF FINANCIAL AFFAIRS
UNITED STATES BANKRUPTCY COURT
DISTRICT OF
Inre: , ~ Case No.
(Name)‘ , o * (if known)

Debtor
STATEMENT OF FINANCIAL AFFAIRS

ThlS statement is to be completed by every debtor Spouses filing a joint petltlon may ﬁle a smgle statement on Wthh
the information for both spouses is combined. If the case is filed under chapter 12 or chapter 13, a married debtor must furnish
information for both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not
filed. An individual debtor engaged in business as a sole proprletor ;partner, family farmer, or self-employed professional,
should provxde the information requested on thlS statement concemmg all such activities as well as the individual's personal

affairs.’

Questions 1 - 18 are to be completed by all debtors. Debtors that are or have been in business, as defined below, also
must complete Questions 19 - 25. If the answer to an applicable question is "None," mark the box labeled "None." If
additional space is needed for the answer to any question, use and attach a separate sheet properly identified with the case name,
case number (if known), and the number of the question.

DEFINITIONS

“Ir, business.” A debtor is "in business" for the purpose of this form if the debtor is a corporation or partnership. An
individual debtor is "in business” for the purpose of this form if the debtor is-or has been, within the six years immediatety
preceding the filing of this bankrupicy case, any of the following: an officer, director, managing executive, or owner of 5 percent
or more of the voting or equity securities of a corporation; a partner, other than a limited partner, of a partnership; a sole
proprietor or self-employed.

"Insider.” The term "insider" includes but is not limited to: relatives of the debior; general partners of the debtor and
their relatives; corporations of which the debtor is an officer, director, or person in control; officers, directors, and any owner of
5 percent or more of the voting or equity securities of a corporate debtor and their relatives; affiliates of the debtor and insiders
of such affiliates; any managing agent of the debtor. 11U.S.C. § 101.

1. Income from employment or operation of business

None State the gross amount of income the debtor has received from employment, trade, or profession, or from operation of

O the debtor's business from the beginning of this calendar year to the date this case was commenced. State also the
gross amounts received during the two years immediately preceding this calendar year. (A debtor that maintains, or
has maintained, financial records on the basis of a fiscal rather than a calendar year may report fiscal year income.
Identify the beginning and ending dates of the debtor's fiscal year.) If a joint petition is filed, state income for each
spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state income of both spouses whether
or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

AMOUNT . SOURCE (if more than one)

Rules App. A-60,
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None

O

" 2. Income otherthan from employment or operation of business

"State the amount of income received by the debtor other than from employment, trade, profession, or operation of the
debtor's business during the two years immediately preceding the commencement of this case. Give particulars. If a
joint petition is filed, state income for each spouse separately. (Married debtors filing under chapter 12 or chapter 13
must state income for each spouse whether or not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.) ,

AMOUNT ' SOURCE

None

3. Payments to creditors

a. List all payments on loans, installment purchases of goods or services, and other debts, aggregating more than
$600 to any creditor, made within 90 days immediately preceding the commencement of this case. (Married
debtors filing under chapter 12 or chapter 13 must include payments by either or both spouses whether or not a
joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR DATES OF AMOUNT AMOUNT
PAYMENTS PAID © STILL OWING

None

b. List all payments made within one year immediately preceding the commencement of this case to or for the
benefit of creditors who are or were insiders. (Married debtors filing under chapter 12 or chapter 13 must include
payments by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a
joint petition is not filed.)

NAME AND ADDRESS OF CREDITOR DATE OF AMOUNT AMOUNT
AND RELATIONSHIP TO DEBTOR PAYMENT PAID STILL OWING

None

4. Suits and administrative proceedings, executions,’garnishments and attachments

a. Listall suits and administrative proceedings to which the debtor is or was a party within one year immediately
preceding the filing of this bankruptcy case. (Married debtors filing under chapter 12 or chapter 13 must include
information concerning either or both spouses whether or not a joint petition is filed, unless the spouses are
separated and a joint petition is not filed.)

CAPTION OF SUIT - COURT OR AGENCY STATUS OR
AND CASE NUMBER NATURE OF PROCEEDING AND LOCATION DISPOSITION
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None b. Describe all property that has been attached, garnished or seized under any legal or equitable process within one
O year immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter
‘ 13 must include information concerning property of either or both spouses whether or not a joint petition is ﬁled
unless the spouses are separated and a ]omt petition is not filed.) ;

"y

NAME AND ADDRESS. &+ . - .. . .~ .. . DESCRIPTION

OF PERSON FOR WHOSE - DATE OF "AND VALUE OF

4

T R

BENEFIT PROPERTY WAS.SEIZED SEIZURE PROPERTY

5. Repossessions, foreclosures and returns

None List all property that has been repossessed by a creditor, sold at a foreclosure sale, transferred through a deed in lieu

O of forectosure or returned to the seller, within one year immediately preceding the commencement of this case.
(Married debtors filing under chapter 12 or chapter 13 must include information concerning property of either or both
spouses whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

DATE OF REPOSSESSION, » DESCRIPTION

NAME AND ADDRESS | ‘ FORECLOSURE SALE, ( AND VALUE OF

OF CREDITOR OR SELLER TRANSFER OR RETURN PROPERTY

6. Assignments and receiverships
None a. Describe any assignment of property for the benefit of creditors fnade within 120 days immediately preceding the
|| commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include any assxgnment

by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint
petmon is not filed.)

| TERMS OF

b NAME AND ADDRESS DATE OF ASSIGNMENT

‘ OF ASSIGNEE ASSIGNMENT OR SETTLEMENT

: None b. Listall property whlch has becn in the hands of a custodian, receiver, or court-appomted official within one year
| O immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or chapter 13

‘f : must include information concerning property of either or both spouses whether or not a _)Oll’lt petition is filed,

L: unless the spouses are separated and a joint petition is not filed.)

! '

! ( NAME AND LOCATION DESCRIPTION

i NAME AND ADDRESS OF COURT DATE OF AND VALUE OF
‘ OF CUSTODIAN CASE TITLE & NUMBER ORDER - PROPERTY

\ O
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None

7. Gifts

.List all gifts or charitable contributions made within one year immediately preceding the cornmencement of this case

except ordinary and usual gifts to family members aggregating less than $200 in value per individual family member
and charitable contributions aggregating less than $100 per recipient. (Married debtors filing under ¢Chapter 12 or
chapter 13 must include gifts or contributions by either or both spouses whether or nota joint petition is filed, unless
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS RELATIONSHIP DESCRIPTION
OF PERSON TO DEBTOR, . DATE AND VALUE
OR ORGANIZATION IF ANY - OF GIFT OF GIFT

None

8. Losses

List all losses from fire, theft, other casualty or gambling within one year immediately preceding the commencement
of this case or since the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must
include losses by either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a
joint petition is not filed.) ‘ ‘

DESCRIPTION DESCRIPTION OF CIRCUMSTANCES AND, IF
AND VALUE OF LOSS WAS COVERED IN WHOLE OR IN PART DATE OF

PROPERTY BY INSURANCE, GIVE PARTICULARS LOSS

None

9. Payments related to debt counseling or bankruptcy

List all payments made or property transferred by or on behalf of the debtor to any persons, including attorneys, for
consultation concerning debt consolidation, relief under the bankruptcy law or preparation of a petition in bankruptcy
within one year immediately preceding the commencement of this case.

DATE OF PAYMENT, AMOUNT OF MONEY OR
NAME AND ADDRESS NAME OF PAYOR IF DESCRIPTION AND VALUE
OF PAYEE OTHER THAN DEBTOR OF PROPERTY

None

10. Other transfers

List all other property, other than property transferred in the ordinary course of the business or financial affairs of
the debtor, transferred either absolutely or as security within one year immediately preceding the commencement of
this case. (Married debtors filing under chapter 12 or chapter 13 must include transfers by either or both spouses
whether or not a joint petition is filed, unless the spouses are separated and a joint petition is not filed.)

DESCRIBE PROPERTY
NAME AND ADDRESS OF TRANSFEREE, ' TRANSFERRED
RELATIONSHIP TO DEBTOR DATE AND VALUE RECEIVED
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None

11. Closed financial accounts

List all financial accounts and instruments held in the name of the debtor or for the benefit of the debtor which were
closed, sold, or otherwise transferred within one year immediately preceding the commencement of this case.. Include
checking, savings, or other financial accounts, certificates of deposit, or other instruments; shares and share accounts
held in batiks, credit unions, pension funds, cooperatives, associations, brokerage houses and other fmancxal
institutions. (Married debtors filing under chapter 12 or chapter 13 must include information concerning accounts or
instruments held by or for either or both spouses whether or not a Jomt petmon 1s filed unless the spouses are
separated and a joint petition is not filed.) ‘

" TYPE OF ACCOU'NT LAST FOUR AMOUNT AND
NAME AND ADDRESS ' DIGITS OF ACCOUNT NUMBER, DATE OF SALE
OF INSTITUTION AND AMOUNT OF FINAL BALANCE OR CLOSING

None

12. Safe deposit boxes

List each safe deposit or other box or depository in.which the debtor has or had securities, cash, or other valuables
within one year immediately preceding the commencement of this case. (Married debtors filing under chapter 12 or
chapter 13 must include boxes or depositories of either or both spouses whether or not a joint petition is filed, unless
the spouses are separated and a joint petition is not filed.)

NAME AND ADDRESS ~ NAMES AND ADDRESSES ~ DESCRIPTION  DATE OF TRANSFER
OF BANK OR OF THOSE WITH ACCESS OF OR SURRENDER,
OTHER DEPOSITORY TO BOX OR DEPOSITORY CONTENTS IF ANY

None

13. Setoffs

List all setoffs made by any creditor, including a bank, against a debt or deposit of the debtor within 90 days preceding:--

the commencement of this case. (Married debtors filing under chapter 12 or chapter 13 must include information
concerning either or both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)

DATE OF AMOUNT OF
NAME AND ADDRESS OF CREDITOR SETOFF SETOFF

None

14. Property held for another person

List all property owned by another person that the debtor holds or controls.

NAME AND ADDRESS DESCRIPTION AND VALUE
OF OWNER OF PROPERTY LOCATION OF PROPERTY
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None

15. Prior address of debtor

If the debtor has moved within the two ye’dfs ihlinédiétely preceding the commencement of this case, list all premises
which the debtor occupied during that period and vacated prior to the commencement of this case. If a joint petition is
filed, report also any separate address of either spouse. A

ADDRESS NAME USED DATES OF OCCUPANCY

None

16. Spouses and Former Spouses

If the debtor resides or resided in a community property state, commonwealth, or territory (including Alaska, Arizona,
California, Idaho, Louisiana, Nevada, New Mexico, Puerto Rico, Texas, ‘Washington, or Wisconsin) within the six-
year period immediately preceding the commencement of the case, identify the name of the debtor’s spouse and of
any former spouse who resides or resided with the debtor in the community property state,

NAME

17. Environmental Information.
For the purpose of this question, the followihg definitions apply:

"Environmental Law" means any federal, state, or local statute or regulation regulating pollution, contamination,
releases of hazardous or toxic substances, wastes or material into the air, land, soil, surface water, groundwater, or
other medium, including, but not limited to, statutes or regulations regulating the cleanup of these substances, wastes,
or material.

"Site” means any location, facility, or property as defined under any Environmental Law, whether or not presently
or formerly owned or operated by the debtor, including, but not limited to, disposal sites.

"Hazardous Material” means anything defined as a hazardous waste, hazardous substance, toxic substance,
hazardous material, pollutant, or contaminant or similar term under an Environmental Law

None

a. List the name and address of every site for which the debtor has received notice in writing by a governmental
unit that it may be liable or potentially liable under or in violation of an Environmental Law. Indicate the
governmental unit, the date of the notice, and, if known, the Environmental Law:

SITE NAME NAME AND ADDRESS ~ DATEOF . ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE  LAW

None

b. Listthe name and address of every site for which the debtor provided notice to a governmental unit of a release
of Hazardous Material. Indicate the governmental unit to which the notice was sent and the date of the notice.

SITE NAME NAME AND ADDRESS DATEOF  ENVIRONMENTAL
AND ADDRESS OF GOVERNMENTAL UNIT NOTICE LAW
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None ¢. List all judicial or administrative proceedings, including settlements or orders, under any Environmental Law with
O respect to which the debtor is or was a party. Indicate the name and address of the govemmental unit that is or
was a party to the proceedmg, and the docket number

NAME AND ADDRESS DOCKET NUMBER STATUS OR
OF GOVERNMENTAL UNIT o DISPOSITION

R AN

18 . Nature, location and name of business

None a. If the debtor is an individual, list the names, addresses, taxpayer identification numbers, nature of the businesses,
N . and beginning and ending dates of all businesses in which the debtor was an officer, director, partner, or managing
executive of a corporation, partnership, sole proprietorship, or was a self-employed professional within the six
years immediately preceding the commencement of this case, orin which the debtor owned 5 percerit or more of
the voting or equity securl;les within the six years immediately preceding the commencement of this case. L
) " If the debtor is a partnership, list the names, addresses, taxpayer identification numbers, nature of the
businesses, and beginning and ending dates of all businesses in which the debtor was a partner or owned 5
percent or more of the voting or equity securities, within the six years immediately preceding the
commencement of this case.
If the debtor is a corporation, list the names, addresses, taxpayer identification numbers, nature of the
businesses, and beginning and ending dates of all businesses in which the debtor was a partner or owned 5
percent or more of the voting or equity securities within the six years immediately preceding the
commencement of this case.

TAXPAYER - BEGINNING AND ENDING % A
NAME 1.D. NO. (EIN) ADDRESS NATURE OF BUSINESS ~ DATES &.\ 7
None b. Identify any business listed in response to subdivision a, above, that is "single asset real estate” as
O defined in 11 U.S.C. § 101.

NAME ‘ ADDRESS

The following questions are to be completed by every debtor that is a corporation or partnership and by any individual
debtor who is or has been, within the six years immediately preceding the commencement of this case, any of the following: an
officer, director, managing executive, or owner of more than 5 percent of the voting or equity securities of a corporation; a
partner, other than a limited partner, of a partnership; a sole proprietor or otherwise self-employed.

(An individual or joint debtor should complete this portion of the statement only if the debtor is or has been in business, as
defined above, within the six years immediately preceding the commencement of this case. A debtor who has not been in
business within those six years should go directly to the signature page.}

AR

e
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None

19. Books, records and financial statements

a.  List all bookkeepers and accountants who within the two years immediately preceding the filing of this

O bankruptcy case kept or supervised the keeping of books of account and records of the debtor.
NAME AND ADDRESS ‘ DATES SERVICES RENDERED
None b.  Listall firms or individuals who within the two years immediately preceding the filing of this bankruptcy
'l case have audited the books of account and records, or prepared a financial statement of the debtor.
NAME ADDRESS DATES SERVICES RENDERED
None c. Listall firms or individuals who at the time of the commencement of this case were in possession of the

books of account and records of the debtor. If any of the books of account and records are not available, explain.

NAME ADDRESS

None

d.  Listall financial institutions, creditors and other parties, including mercantile and trade agencies, to whom a

I financial statement was issued within the two years immediately preceding the commencement of this case by the
debtor.
NAME AND ADDRESS ‘ DATE ISSUED -
20. Inventories
None a. List the dates of the last two inventories taken of your property, the name of the person who supervised the
O taking of each inventory, and the dollar amount and basis of each inventory.
: DOLLAR AMOUNT OF INVENTORY
DATE OF INVENTORY INVENTORY SUPERVISOR (Specify cost, market or other basis)
None b.  List the name and address of the person having possession of the records of each of the two inventories reported
I in a., above.
NAME AND ADDRESSES OF CUSTODIAN
DATE OF INVENTORY / OF INVENTORY RECORDS
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21. Current Partners, Officers, Directors and Shareholders

None a. If the debtor is a partnership, list the nature and percentage of partnership interest of each member of the
O partnership. ' o '
.. NAME AND ADDRESS NATURE OF INTEREST = PERCENTAGE OF INTEREST
None b. If the debtor is a corporation, list all officers and directors of thé corporation, and each stockholder who
i directly or indirectly owsis, controls, or holds 5 percent or more of the voting or equity securities of the
corporation. ' o !
NATURE AND PERCENTAGE

NAME AND ADDRESS TITLE OF STOCK OWNERSHIP

22 . Former partners, officers, directors and shareholders
None a.  If the debtor is a partnership, list each member who withdrew from the partnership within one year immediately
O preceding the commencement of this case.

NAME ADDRESS DATE OF WITHDRAWAL
None b. If the debtor is a corporation, list all officers, or directors whose relationship with the corporation terminated
O within one year immediately preceding the commencement of this case.

NAME AND ADDRESS TITLE DATE OF TERMINATION

23 . Withdrawals from a partnership or distributions by a corporation
None If the debtor is a partnership or corporation, list all withdrawals or distributions credited or given to an insider,
[l including compensation in any form, bonuses, loans, stock redemptions, options exercised and any other perquisite

during one year immediately preceding the commencement of this case.

NAME & ADDRESS AMOUNT OF MONEY

OF RECIPIENT, DATE AND PURPOSE OR DESCRIPTION
RELATIONSHIP TO DEBTOR OF WITHDRAWAL AND VALUE OF PROPERTY
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24. Tax Consolidation Group.

'None If the debtor is a corporation, list the name and federal taxpayer identification number of the parent corporation of any
[ consolidated group for tax purposes of which the debtor has been a member at any time within the six-year period
immediately preceding the commencement of the case.
NAME OF PARENT CORPORATION TAXPAYER IDENTIFICATION NUMBER (EIN)
25, Pension Funds.
None If the debtor is not an individual, list the name and federal taxpayer identification number of any pension fund to
I which the debtor, as an employer, has been responsible for contributing at any time within the six-year perlod

immediately preceding the commencement of the case.

NAME OF PENSION FUND TAXPAYER IDENTIFICATION NUMBER (EIN)

¥ % ¥ k % *x

Rules App. A-69




11

[If completed by an individual or individual and spouse]

I declare under penalty of perjury that I have read the answers contained in the foregomg statement of financial affairs and
any attachments thereto and that they are true and correct.

Date L - B Signature
" of Debtor
Date Signature
of Joint Debtor
(if any) !
N

[If completed on behalf of a partnership or corporation]

1, declare under penalty of perjury that I have read the answers contained in the forggoing statement of financial affairs and any attachments thereto and
that they are true and correct to the best of my knowledge, information and belief.

Date Signature

. Print Name and Title

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

continuation sheets attached

Penalty for making a false statement: Fine of up to $500,000 or imprisorment for up to 5 years, or both. 18 US.C. § 152 and 3571

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 US.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U S.C. § 110, that I prepared this document for compensation, and that ] have provided
the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.
(Required by 11 U.S.C. § 110(c).)

Address
Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer's failure to comply with the brovisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in
fines or imprisonment or both. 18 U.S.C. § 156.
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COMMITTEE NOTE

PR
o

Pursuant to § 110(c) of the Bankruptcy Code, the certification by a non-attorney

bankruptcy petition preparer requires a petition preparer to provide the full social security
number of the individual who actually prepares the document.
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Official Form 8

(12/03)
United States Bankruptcy Court
District Of 2
Inre o (\ ’
Debtor — Case No.
Chapter 7

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION
1. Thave filed a schedule of assets and liabilities which includes consumer debts secured by. property of the estate.
2. lintend to do the following with respect to the property of the estate which secures those consumer debts:

e

a. Property to Be Surrendered.

Description of Property Creditor’s name
b. Property to Be Retained [Check any applicable statement. ]
Property will Debt will be
Description Property be redeemed reaffirmed
of Creditor’s is claimed pursuant to pursuant to
Propeity Name as exempt 11US.C.§722 11 US.C. § 524(c)
£ \\
(N
Date:
Signature of Debtor

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.
(Required by 11 U.S.C. § 110(c).)

Address

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document.

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.
X

Signature of Bankruptcy Petition Preparer Date O

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may result in fines
or imprisonment or both. 11 US.C. § 110; I8 US.C. § 156.
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COMMITTEE NOTE

: Pursuént t6 § 110(c) of the Bankruptcy Code, the certification by a non-attorney
¢ bankruptcy petition preparer requires a petition preparer to provide the full social security
number of the individual who actually prepares the document.

i
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FORM B9A (Chapter 7 Individual or Joint Debtor No Asset Case (12/03)

UNITED STATES BaNKRUPTCY COURT — Districtof

Notice of
Chapter 7 Bankruptcy Case, Meetmg of Creditors, & Deadlines

[A chapter 7 bankruptcy case concerning the debtor(s) listed bclow was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter on
(date) and was converted to.a case under chapter 7 on ]

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankruptcy clerk’s office at the address hsted below.
NOTE: The staff of the bankruptcy clerk’s-office cannot give legal adv:ce - , ‘

*1\

See Reverse Side F or Important Explananons

Debtor(s) (name(s) and address): Case Number: l
. Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer
LD.No.:
‘All Other Names used by the Debtor(s) in the last 6 years Bankruptcy Trustee (name and address):
(include married, maiden, and trade names):
| Attorney for Debtor(s) (name and address): Telephone number:

Telephone number:

Meeting of Creditors:

Date: !l Time: ( )am Location:
( Jem

‘Deadlines: Papers must be received by the bankruptcy clerk’s office by the following deadlines:

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debts:
Deadline to Object to Exemptions: Thirty (30) days after the conclusion of the meeting of creditors.

Creditors May Not Take Certain Actions

If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.

Please Do Not File A Proof of Claim Unless You Receive a Notice ToDo So. | .
Address of the Bankruptcy Clerk’s Office: For the Court:
Clerk of the Bankruptcy Court:
Telephone number:
Hours Open: Date:

Rules App. A-74
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FORM B9B (Chapter 7 Corporation/Partnership No Asset Case) (12/03)

{UNITED STATES BANKRUPTCY COURT _— Districtof
Notice of
Chapter 7 Bankruptcy Case, Meeting of Creditors, & Deadlines
[A chapter 7 bankruptcy case concerning the debtor(s) listed below was ﬂed on (date).]
or [A bankruptcy case concemmg the debtor(s) listed below was ongmally filed under chapter on
_ (date) and was converted to a case under chapter 7 on ‘ N

You may be a creditor of the debtor. You may want to consult an attorney to protect your rights,
All documents filed in the case may be inspected at the bankruptcy clerk’s ofﬁce at the address listed below.
NOTE: The staff of the bankruptcy clerk’s office cannot give legal advice.

See Reverse Side For Important Explanatlons.

Debtor (name(s) and address): ‘ | ‘ Case Number:

Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer

1} Telephone number:

ID. No.:
All Other Names used by the Debtor(s) in the last 6 years . Bankruptcy Trustee (name and address):
(include married, maiden, and trade names):
Attorney for Debtor (name and address):

Telephene number:

Meeting of Creditors:

Date: / / Time: ( )am Location:

{ )em

Creditors May Not Take Certain Actions:

§ Telephone number:

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Please Do Not File A Proof Qf Claim Unless Yo;u Receive a Notice To Do So.

| Address of the Bankruptcy Clerk's Office: o V L For the Court: '

Clérk of thé Bankruptcy Court: |

1 Hours Open: Date:

Rules App. A-75
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FORM B9C (Chapfer 7 Individual or Joint Debtor Asset Case) (12/03)

UNITED STATES BANKRUPTCY COURT . Districtof

e Notlce of - |
Chapter 7 Bankruptcy Case Meetmg of Credltors & Deadlmes

or [A bankruptcy casé ‘concerning. the. debtor(s) ‘listed " below ' was" ongmally filed under chapter ‘ Y " . on
(date) and was converted 1o a case, under chapter7on e o ,"]," SO

You may be a creditor of the debtor. This nohce Tis t deadlmes You wmay want to consult an attomey to protect
your rights. All documents filed in the case may ‘e’ inspe taid at the bankruptcy clerk’s office ‘at the’ address listed below.
NOTE The staff of the bankruptcy clerk’s ofﬁce cannot give legal advxce

R gl

[A chapter 7 bankruptoy case concemmg the debtor(s) listed be]ow was filed on _ ' BRI (date).] -

See Reéverse S

AT A L R TN

T »m . M TR

| Debtor(s) (name(s) and address): Case Number:

1 . . ‘ ‘ :
% o e Last four d1g1ts of Soc. Sec. No./Complete EIN or other Taxpayer
|

[ Telephone number:

w l ID No.:

All Other Names used by the Debtor(s) in the last 6 years - ’ 1 ,,Béinlcruptcy Trustee (name and address): L

i} (include married, maiden, and trade names): ‘ ‘

JL ; !
Attomey for Debtor(s) (name and address): ‘ Telephone number:

’ Meeting of Creditors:

- Date: FA) Time: ( )am Location:

{ ( )erm

|

!

| Deadh NES. Papers must be received by the bankruptcy clerk's office by the following deadlines:

r

Deadline to File a Proof of Claim:
| For all creditors (except a governmental unit): . " . Foragovernmental unit:

Deadline to File 2 Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Debfs:

| . - . i

. — ‘
Deadline to Objécf to Exeniptions: Thlrty (30) days after the conclusion of the meeting of creditors.

Creditors May Not Take Certain Actions:

iThe filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.
If you attempt to collect a debt or take otheraction in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptcy Clerk's Ofﬁce: ) For the Court:

Clerk of the Bankruptcy Court:

'Telephone number:

i Hours Open: . . Date:

Rules App. A-76
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JUNITED STATES BANKrRUPTCY COURT __ District of

\

FORM BSD (Chapter 7 Corporation/Partnership Asset Case) (12/03)

Notice of
Chapter 7 Bankruptcy Case, Meeting of Creditors, & Deadlines

[A chapter 7 bankruptcy case concerning the debtor [corporation] or [partnership] listed below was filed on (date).]

or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter
on o ’

—

(date) and was converted to a case under chapter 7 on ‘ J

You may be a creditor of the debtor. This notice lists )impo'rta‘nt deadlines. You may want to consult an attorney to protect

your rights. All documents filed in the case may be inspected at the bankruptcy clerk’s office at the address listed below.
NOTE: The staff of the bankruptcy clerk’s office cannot give legal advice.

See Reverse Side For Important Explanations.

Debtor (name(s) and address): ‘ Case Nﬁmbcr:

‘ Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer *

*} Telephone number:

I.D.No.: g
All Other Names nsed by the Debtor(s) in the last 6 yearé Bankruptcy Trustee (name and address):
(include married, maiden, and trade names):
Attorney for Debtor (name and address): Telephone number:

Meeting of Creditors:

"Date: / / Time: ( dam Location:
( DHem

| The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.

Deadline to File a Proof of Claim !
Proof of Claim must be received by the bankruptcy clerk's office by the following deadline:

For all creditors (except a governmental unit): For a governmental unit:

Creditors May Not Take Certain Actions:

If you attempt to collect a debt or take other action in Violation of the Bankruptcy Code, you may be penalized.

{ Telephone number:

Address of the Bankruptcy Clerk's Ofﬁce: \ - . : For the Court:

) Clerk of the Bankruptcy Court:

Hours Open: - Date:

Rules Apj). A-77




FORM BYE (Chapter 11 Individual or Joint Debtor Case) (12/03)

UNITED STATES BANKRUPTCY COURT . Districtof
‘Notice of
‘Chapter 11 Bankruptcy Case, Meeting of Credxtors & Deadlmes
" [A chapter 11 bankruptcy case concermng the debtor(s) hsted below was ﬁled on,_ ‘ L | (date)]
or [A bankrupicy case concernmg 'the debtor(s) listed below ' was ongmally filed under chapter on
(date) and was converted to 2, case under ehapter I1on _] ‘

o

You may be a creditor of the debtor Thxs notnce hsts lmportant deadlmes. You may. want to consult an attomey to protect
your nghts All documents “ﬁled m the case may b in e ‘bankfuptcy clerk’s ofﬁce at the address hsted below.

' . " o
ek e . i

See Reverse Side For Import nt}Epranatlons

| Debtor(s) (name(s) and address): "

- Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer
'LD. No.: ‘

JAll Other Names used by the Debtor(s) in the last 6 years Aﬁofney for Debtor(s) (name and address):
'} (include married, maiden, and trade names): ’ . .

Telephone number:

Meeting of Creditors:

Date: / / Time: ( )am Location:

( Jem

Deadlines: Papers must be received by the bankruptcy clerk's office by the following deadlines:

Deadline to File a Proof of Claim: Notice of deadline will be sent at a later time, . '

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

Deadline to File a Complaint Objecting to Discharge of the Debtor:

First date set for hearing on confirmation of plan.
‘Notice of that date will be sent at a later time. |

Deadlme to Ob]ect to Exemptions:
Thlrty (30) days aftér the concluszon of the meeting of creditors.

Creditors May Not ‘Take Certain Actions:

'The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property. ‘;
If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized. y

Address of the Bankruntcy Clerk’s Office: For the Court:
| Clerk of the Bankruptcy Court:

i Telephone number:
|
} Hours Open: - Date:

Rules App. A-78 -
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FORM BYE (ALT.) (Chapter 11 Individual or Joint Debtor Case) (12/03) . D S T

- |UniteD STATES BaNkrUPTCY COURT _ Districtof
‘Notice of _
Chapter 11 Bankruptcy Case, Meeting of Creditors, & Deadlines |
[A chapter 11 bankruptcy case concerning the debtor(s) listed below was filed on (date).]
or [A bankruptcy case concerning the debtor(s) listed below was originally filed under chapter , on
(date) and was converted to a case under chapter 11 on J

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected at the bankmptcy clerk’s office at the address listed below,
NOTE The staff of the bankruptcy clerk’s office cannot glve legal advice.

See Reverse Slde For Important Explanatlons

Debtor(s) (name(s) and aﬂdress): L o Case Number

* Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer ‘

I.D. No.:
All Other Names used by the Debtor(s) in the last 6 years Attorney for Debtor(s) (name and address):
(include married, maiden, and trade names):

Telephone number:

Meeting of Creditors:

Date: / / Time: { )am Location:

{ Jem

Deadlines: Papers mustbe received by the bankruptcy clerk’s office by the following deadlines:

Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): For a governmental unit: ’

Deadline to File a Complaint to Determine Dischargeabﬂity of Certain Debts:

Deadline to File a Complaint Objecting to Discilarge of the Debtor:

First date set for hearing on confirmation of plan.
Notice of that date will be sent at a later time.

Deadline to Object to Exemptions:
Thirty (30) days after the conclusion of the meeting of creditors.

Creditors Ma‘y‘ Not Take Certain Actions:

| The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.
{If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

P Address of the Bankruptcy Clerk's Office: L For the Court:
Clerk of the Bankruptcy Court:
Telephone number:
Hours Open: - Date:

Raules App. A-79
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FORM BIF (Chapter 11 Corporation/Partnership Asset Case) (12/03)

UNITED STATES BANKRUPTCY COURT . Districtof

Notice of

[A chapter 1 1 bankruptcy case concemmg the debtor [corporatlon] or [partnershtp] listed below was filed on
iy (date) Jor[A bankmptcy case concemmc the debtor [corporation] or [parmership] listed below
was ongmally filed under chapter O b et (date)and was, converted to a case under chapter 1 1
on .] o ‘ ‘

You rnay bea credltor of the: debtor Thxs notlce llsts xmportant deadlmes. You may want to consult an. attorney to protect

NOTE: The staff of. J:he ,bankruptcy clerk’s ofﬁee cannot, give. legal advige. ... o S ey

|

Chapter 11 Bankruptcy Case Meetmg of Creditors, & Deadlmes |

your rights. All documents filed in the case may be inspected: at the Jbankruptcy clerk’s ofﬁce at the: address hsted below !

See Reverse Slde Fdr Important Explanatlons

- Debtor (name(s) and address) \ o ] | } Case Number: '
| :

| Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer 1"

| LD.No:

|

| i’

All Other Names used by the Debtor(s) in the last 6 years | Aittorney for Debtor (name and address): ﬂr
(include married, maiden, and trade names): ‘ ‘ H
i

|

Telephone number: |

Meeting of Creditors:

Date: For "Time: ( am Location:

( Jem

Deadline to File a Proof of Claim
- Proof of Claim must be received by the bankruptcy clerk's office by the following deadline:

Deadline to File a Proof of Claim: Notice of deadline will be sent at a later time.

Creditors May Not Take Certain Actions:

' The filing of the bankruptcy case automatically stays certaln collection and other actions against the debtor and the debtor’s property.
}If you attempt to collect a debt or take other action in violation of the Bankruptcy Code you may be penalized.

Address of the Bankruptcy Clerk's Office: = ' o . For the Court:
Clerk of the Bankruptcy Court:

Telephone number:

Hours Open: Date:

Rules App. A-80
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- FORM B9F (ALT.) (Chiapter 11 Corporation/Partnership Case) (12/03)

CJUNITED STATES BANKRUPTCY COURT — Districtof

Notice of
Chapter 11 Bankruptcy Case, Meeting of Creditors, & Deadlines

[A chapter 11 bankruptcy case concerning the debtor [corporénon] or [partnership] listed below was filed on

(date).] or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below
was originally filed under chapter on (date) and was converted to a case under
chapter 11 on J ] ' R

You may be a creditor of the debtor. This notice lists imbortant deadlines. You may want to consult an :ittorney t(; protect
your rights. All documents filed in the case may be inspected. at the bankruptey clerk’s office at the address listed below.
NOTE: The staff of the bankruptcy clerk’s office cannot give legal advice.

See Reverse Side For Important Explanétions. '

Debtor (name(s) and address): V Case Number:
Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer '
LD.No.:
All Other Names used by the Debtor(s) in the last 6 years Attorney for Debtor (name and address): h
(include married, maiden, and trade names): |
Telephone number:

Meetlng of Creditors:

Date: /! Time: ( Yam. Location:
: {( )eMm

Deadlines to File a Proof of Claim
Proof of Claim must be received by the bankruptcy clerk's office by the following deadline:

For all creditors (except a governmental unit): ‘ . "For a governmental unit:

Creditors May Not Take Certain Actions:

The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor and the debtor’s property.

.| If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

Address of the Bankruptey Clerk's Office: ‘ For the Court:

Clerk of the Bankruptcy Court:

Telephoné number:

Hours Open: Date:

" Rules App. A-81




FORM B9G (Chapter 12 Individual or Joint Debtor Family Farmer) (12/03)

UNITED STATES BANKRUPTCY COURT - Di?‘tﬁc? of_

A
[
-

.
b

Notice of
Chapter 12 Bankruptcy Case Meetlng of Credltors & Deadlmes
[The debtor(s) listed below filed a chapter 12 bankruptcy case on N ‘ (date).] "
or [A bankruptcy case concemmg the debtor(s) listed " below was ' originally" filed " under chapter ‘ - on ‘f'
R (date) and was converted t64 case under chapter 12 on: e ,] r “

You may be e credlfor of the debtor Thls notice lists important deadlines. You: may want to consult an attorney to protect o
your nghts All documents filed in the case may be mspected at the bankruptcy clerk’s ofﬁce at the ‘address llsted below b

NOTE 'I‘he staff of the bankrupicy clerk’s ofﬁce cannot grve Iegal adwce e R I A

See Reverse Slde For lmportant Explanatlons

2K [ IR

Debtor(s) (name(s) and address): /'™ e 1 Case Number

S

' Last four digits of Soc. Sec. No./Complete E]N or other Taxpayer !

ID No.:

| FAll Other Names used by the Debtor(s) in the last 6 years : Attomey for Debtor(s) (name and address):

(include married, maiden, and trade names): '
| ‘Bankruptcy Trustee (name and address): i

B Telephone number: ’ ;
Telephone number:
Meeting of Creditors:
{ Date: / / ‘ Time: ( )am Location: "

( Jem

Deadlines: Papers must be received by the bankruptey clerk's office by the following deadlines: »

I

Deadline to File a Proof of Claim:

For all creditors (except a governmental unit): For a governmental unit: :

Deadline to File a Complaint to Determine Dischargeability of Certain Debts:

,Deadline to Object to Exemptions:
Thxrty (30) days after the conclusion of the meetmg of creditors.

]‘3 Filing of Plan, Hearing on Confirmation of Plan

[The debtor has filed a plan. The plan or a summary of the plan is enclosed. The hearmg on confirmation will be held:
Date: Time: Location: ]

| o [The debtor has filed a plan. The plan.or a summary of the plan and notice of confirmation hearing will be sent separately.]
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearing on confirmation of the plan.]

~ Creditors May Not Take Certain Actions:

i! The filing of the bankruptcy case automatically stays certain collection and other actions against the debtor, the debtor’s property, and
] certain codebtors. If you attempt to collect a debt or take other action in violation of the Bankruptcy Code, you may be penalized.

|

\éi

Address of the Bankruptcy Clerk's Office: o ' For the Court:
Clerk of the Bankruptcy Court:

I
|
I
i
|

Telephone number:

{ Hours Open: Date: <

Rules App. A-82-



FORM B9H (Chapter 12 Corporation/Partnership Family Farmer) (12/03)

UNITED STATES BaNkrRUPTCY COURT — Districtof
| - Notice of
Chapter 12 Bankruptcy Case, Meeting of Creditors, & De adlines
[The debtor [corporatlon] or [partnership] listed below ﬁled a chapter 12 bankruptcy case on (date).]
or [A bankruptcy case concerning the debtor [corporation] or [partnership] listed below was originally filed under chapter
on (date) and was converted to a case under chapter 12 on J

™

You may be a creditor of the debtor. This notice lists important deadlines. You may want to consult an attorney to protect
your rights. All documents filed in the case may be inspected.at the bankruptcy clerk’s office at the address listed below.
NOTE: The staff of the bankruptcy clerk’s office cannot give legal advice.. ‘

See Reverse Side For Important Explanations.

1 Debtor (name(s) and addresé): , | .| Case Number:

. Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer

I.D. Ne.:
All Other Names used by the Debtor(s) in the last 6 years Ba:ikfuptcy Trustee (name and address): ‘
(include married, maiden, and trade names): '
Attorney for Debtor (name and addressj: L - Telephdne number:

Telephone number:

Meeting of Creditors:

Date: /7 Time: ( Jam Location: ¢

¢ JrM.

Deadhnes 'Papers must be received by the bankruptcy clerk's office by the following deadlines:

_ Deadline to File a Proof of Claim:
For all creditors (except a governmental unit): Fora govemmental unit:

Deadline to File a Complamt to Determine Dischargeability of Certain Debts:
Fllmg of Plan, Hearing on Confirmation of Plan

[The debtor has filed a plan. The plan or a summary i)f the plan is enclosed. The hearmg on confirmation will be held:
Date: Time: L Location: ; 1
or [The debtor has filed a plan. The plan or a summary of the plan and notice of confirmation hearmg will be sent separately.|
or [The debtor has not filed a plan as of this date. You will be sent separate notice of the hearmg on confirmation of the plan.]

Credltors May Not Take Certain Actions:

The filing of the bankruptcy case automancally stays certdin collection and other actions against the debtor, the debtor’s property, and
certain codebtors. If you attempt to coilect a debt or take other action in v1olat10n of the Bankruptcy Code, you may be penalized.

-} Address of the Bankruptcy Clerk's Office: | R ,‘ SRR For the Court.
| “ Clerk of the Bau]&uptcy Court:
Telephone number:
{ Hours Open: Date:

Rules App. A-83




FORM B9I (Chapter 13 Case) (12/03)

UNITED STAaTES BANKRUPTCY COURT — Districtof
Notice of m
Chapter 13 Bankruptcy Case, Meetmg of Credltors & Deadlmes
. [The debtor(s) listed below filed a chapter 13 bankruptcy case on __ L (date)]
or [A bankruptcy case concemning the: debtor(s) listed below. was originally filed under chapter L on,
(date) and was‘converted to 4 case under chapter 13 on e ] ‘ “

You may be a credltor ofithe debtor. This noticelists important deadlines. You may want to consultz an attorney to protect
your rights., All documents filed -in the case may be inspected at the banLruptcy clerk’s office at the address hsted below
NOTE: The staff of the bankruptcy clerk’s office. cannot give legal advice. ... w0 Al opew

See Reverse Sude For ‘Imp‘prtant Explanations.

Debtor(s) (name(s) and address): T Case Number:

Last four digits of Soc. Sec. No./Complete EIN or other Taxpayer’

\
1
l

Telephone number:

ID No.:
‘All Other Names used by the Debtor(s) in the last 6 years ‘ ?ankruptey"ﬁ;ustee (name and address): ’ L ‘ 'i
(include married, maiden, and trade names): ‘ ‘ o N "f
1 j
e ol
Telephone number: '
Attorney for Debtor(s) (name and address): Lo . o h

Meeting of Creditors:

| Date: / / Time: {( )am Location:
. ( .)pMm.

Deadlines: Papers must be received by the bankruptcy clerk's office by the following deadlines:

‘Deadline to File a Proof of Claim:
TFor all creditors (except a governmental unit): For a governmental unit:

Deadline to Object to Exemptions: .
Thlrty (30) days after the conclusmn of the meetmg of credltors Y

Fllmg of Plan, Hearing on Confirmatxon of Plan

[The debtor has filed a plan The plan or a summary of the plan is enclosed The heanng on confinnatlon will be held
Date: ' Time: L . _Location: | : ]
or [The debtor has filed a-plan. The plan or a summary of the plan and notice:of conﬁrmatlon hearing w111 be sent separately.]
or " [The debtor has not filed a plan as of this date. You will be sent separate notlce of the hearing on conﬁrmatlon of the plan.]

" Créditors May. Not. Take Certam Actlons

The filing of the bankruptcy case automatically stays certain collection and othet actions aoamst the debtor, debtor’s property, and

“J certain codebtors. If you attempt to collect a debt or take other aétion in violatioh of the Bankruptcy Code, yoi may be penalized.

' Address of the Bankruptcy Clerk's Office: 1. For the Court:

Y

'Clerk of the Bankruptcy Court:

Telephone number:

Hours Oven: ' Date:




C:\ a o : S - Form 9
i ) q ' L . L . '
‘m“'/ ” ‘ - . v ’ HERE

.. COMMITTEE NOTE

The form is amended to add to the information provided to creditors, the trustee and the
United States trustee, all the names used by the debtor during the six years prior to the filing of
 the petition. The form includes the debtor’s full employer identification number, if any, as well
as the last four digits of the debtor’s social security number. Rule 2002(a)(1) also is amended to
~ direct the clerk to include the debtor’s full social security number and employer identification
‘ number on the notices served on the United States trustee, the trustee, and creditors. This will
enable creditors to identify the debtor accurately. The copy of Official Form 9 included in the
case file, however, will show only the last four digits of the debtor’s social security number. This
should afford greater privacy to the individual debtor, whose bankruptcy case records may be
available on the Internet. ’

Rules App. A-85




FORM B10 (Official Form 10) (12/03)

UNITED STATES BANKRUPTCY COURT

DiSTRICT OF

PROOF OF CLAIM

Name of Debtor

Case Number

of the case.

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement
A “request” for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor (T he person or other entity to whom the debtor owes
money ot property):

Name and address where notices should be sent:

Telephone number:

{0 Check box if you are aware that
anyone else has filed a proof of
claim relating to your claim. Attach
copy of statement giving
particulars.

Check box if you have never
received any notices from the
bankruptcy court in this case.
Checkbox if the address differs
from | the address on the envelope
sent to you by the court

Account or other number by which creditor identifies debtor:

Ch“fk hex:e O replaces

if this ciaxm - ' apreviously filed claim, dated:_

THis Spact 15 For Court Usg OnLy

1. Basis for Claim

Goods sold

Services performed

Money loaned

Personal mjury/wrongﬁﬂ death
Taxes

Other

Qooooo

1 \D amends

"rll‘ ,

O  Retiree benefits as defined in 11 U.S.C. § 1114(a)

EI Wages, salarxes, and compensatlou (ﬁll out below) |
Last four digits of SS.#:

Unpaid compensation for services performed

from to

(date) (date)

2. Date debt was incurred:

3. If court judgment, date obtained:

4. Total Amount of Claim at Time Case Filed: $

(unsecured)

interest or additional charges.

(secured) (priority) (Total)

If all or part of your claim is secured or entitled to priority, also complete Item 5 or 7 below.
1 Check this box if claim includes interest or other charges in addition to the principal amount of the claim. Attach itemized statement of all

5. Secured Claim.
[ Check this box if your claim is secured by collateral (including a
right of setoff).
Brief Description of Collateral:

(7 Real Estate O Motor Vehicle
[ Other.

Value of Collateral: §

Amount of arrearage and other charges at fime case filed included in
secured claim, if any: §,

6. Unsecured Nonpriority Claim §

I3 Check this box if: a) there is no collateral or lien securing your
claim, or b) your claim exceeds the value of the property securing it, or
if c) none of only part of your claim is entitled to priority.

7. Unsecured Priority Claim. .
[ Check this box if you have an unsecured priority claim

Amount entitled to priority §
Specify the priority of the claim: .
] Wages, salaries, or commissions (up to $4,650),* earned within 90
days before filing of the bankruptcy petition or cessation of the
debtor’s business, whichever is earlier - 11 U.S.C. § 507(a)(3).

Contributions to an employee benefit plan - 11 U.S.C, § 507(a)(4). -
Up to $2,100* of deposits toward purchase, lease, or rental of

§ 507(a)(6).
Alimony, maintenance, or support owed to a spouse, former spouse,
or chxld '11 US.C. § 507(a)(7)

oo o go

Other - Specify applicable paragraph of 11 U.S.C. § 507(a)( ).
Amounts are subject to adjustment on 4/1/04 and every 3 years thereafter with
respect to cases commenced on or afier the date of adjustment.

*

property or services for personal, family, or household use - 11 U.S.C.

Taxes or penalties owed to governmental units-11 U.S.C. § 507(a)(8).

this proof of claim.

9. Supporting Documents: Attach copies of supporting documents,

10. Date-Stamped Copy:
addressed envelope and copy of this proof of claim

8. Credits: The amount of all payments on this claim has been credited and deducted for the purpose of making

orders, invoices, itemized statements of running accounts, contracts, court judgments, mortgages, security
agreements, and evidence of perfection of lien. DO NOT SEND ORIGINAL DOCUMENTS. If the documents are
not available, explain. If the documents are voluminous, attach a summary.

To receive an acknowledgment of the filing of your claim, enclose a stamped, self-

Twrs Space 1s For Court Use OnLY

such as promissory notes, purchase

Date

Sign and print the name and title, it any, o1 the creditor or other person authorized io file
this claim (attach copy of power of attorney, if any):

Penaliy for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 US.C. §§ 132 and 3571,

Rules App. A-86
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FORM B10 (Official Form 10) (12/03)

INSTRUCTIONS FOR ProOF OF CLAIM ForM

The instructions and definitions below are general explanations of the law. In particular types of cases or circumstances, such as bankruptcy cases that
are not filed voluntarily by a debtor, there may be exceptions to these general rules. .

Secured Claim Unsecured Claim

Debtor

The person, corporation, or other entity A claim is a secured claim to the extent If a claim is not a secured claim it is an

that has filed a bankruptcy case is that the creditor has a lien on property unsecured claim. A claim may be partly

called the debtor. of the debtor (collateral) that gives the secured and partly unsecured if the property
creditor the right to be paid from that on which a creditor has a lien is not worth

Creditor : " property before creditors who do not enough to pay the creditor in full.

A creditor is any person, corporation, ~ have liens on the property. :  Unsecured Priority Claim

or other entity to whom the debtor Examples of liens are amortgage onteal  Certain types of unsecured claims are given

owe]d a debt on the date that the estate and a security interest in a car, priority, so they are to be paid in bankruptc

bankruptcy case was filed. truck, boat, television set, or other ftem  cce6 before most other unsecured claimz (i)jf

Proof of Claim of property. A lien may have been there is sufficient money or property

A form telling the bankruptcy court obtained through a court proceeding available to pay these claims). The most

how much the debtor owed a creditor at before the bankruptcy case began; in common types of priority claims are listed

the time the bankruptcy case was filed some states a court judgment is a lien. on the proof of claim form. Unsecured claims

(the amount of the creditor’s claim). In addition, to ﬂ‘t; e’:ﬁ;“ acreditor also  yhat are not specifically given priority status
This form must be filed with the clerk of owes money to the debtor (has a right by the bankruptcy laws are classified as

the bankruptcy court where the of setoff), ﬂ.1e creditor’s claim may be a Unsecured Nonpriority Claims.
bankruptcy case was filed secured claim. (See also Unsecured

Claim.)

Court, Name of Debtor, and Case Number: 5. Secured Claim:

Fill in the name of the federal judicial district where the bankruptcy Check the appropriate place if the claim is a secured claim. You must
case was filed (for example, Central District of California), the state the type and value of property that is collateral for the claim,
name of the debtor in the bankruptcy case, and the bankruptcy case ‘attach copies of the documentation of your lien, and state the amount
number. If you received a notice of the case from the court, ail of past due on the claim as of the date the bankruptcy case was filed. A
this information is near the top of the notice. claim may be partly secured and partly unsecured. (See

Information about Creditor: DEFINITIONS, above).

Complete the section giving the name, address, and telephone 6. Unsecured Nonpriority Claim:
number of the creditor to whom the debtor owes money or Check the appropriate place if you have an unsecured nonpriority
property, and the debtor’s, account number, if any. If anyone else claim, sometimes referred to as a “general unsecured claim™. (See
has already filed a proof of claim relating to this debt, if you never DEFINITIONS, above.) If your claim is partly secured and partly
received notices from the bankruptcy court about this case, if your unsecured, state here the amount that is unsecured. 1If part of your
address differs from that to which the court sent notice, or if this claim is entitled to priority, state here the amount not entitled to
proof of claim replaces or changes a proof of claim that was already priority.
filed, check the appropriate box on the form. 7. Unsecured Priority Claim:

1. Basis for Claim: Check the appropriate place if you have an unsecured priority claim,
Check the type of debt for which the proof of claim is being filed. and state the amount entitled to priority. (See DEFINITIONS,
If the type of debt is not listed, check “Other” and briefly describe above). A claim may be partly priority and partly nonpriority if, for
the type of debt. If you were an employee of the debtor, fill in the example, the claim is for more than the amount given priority by the
last four digits of your social security number and the dates of law. Check the appropriate place to specify the type of priority
work for which you were not paid. - claim.

2. Date Debt Incurred: 8. Credits:
Fill in the date when the debt first was owed by the debtor. By signing this proof of claim, you are stating under oath that in

calculating the amount of your claim you have given the debtor credit

3. Court Judgments: for all payments received from the debtor.

If you have a court judgment for this debt, state the date the court
entered the judgment. 9. Supporting Documents:

4. Total Amount of Claim at Time Case Filed: You must attach to this proof of claim form copies of documents that
Fill in the applicable amounts, including the total amount of the show the debtor owes the debt claimed or, if the documents are too

entire claim. If interest or other charges in addition to the principal leng;: t}:l, a sgm:zrs{ D; th}(; e doculmentt.s. I ;loc}t]x m;lnts are no:
amount of the claim are included, check the appropriate place on av:;l abl e, you aiach an explanation of why ey are no
the form and attach an itemization of the interést and charges. a <
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- The form is amended to require.a-wage, salary, or other compensation creditor to disclose -

only the last four digits of the creditor’s social 'Security number to afford greater privacy to the.
creditor.. A trustee can request the full information necessary for tax withholding and reporting at
the tlmc the trustee makes a dlstnbutlon to credltors

e ik et
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Form 16A. CAPTION (FULL)

United States BankruptCy Court

District Of

Employer's Tax Identification (EIN) No(s). [if any]: |

Inre ’ , )
. Set forth here all names including married, )
maiden, and trade names used by debtor within )
last 6 years.] )
Debtor ) Case No.
)
)
Address )
: )
C" ) Chapter
‘ )
)
)
)

Last four digits of Social Security No(s).:

[Designation of Character of Paper]
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COMMITTEE NOTE

The form is amended to require disclosure of only the last four digits of the debtor’s
social security number to afford greater privacy to the 1nd1v1dua1 debtor, whose bankruptcy case
records may be available over the Internet.
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Official Form 16C
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FORM 16C. CAPTION OF COMPLAINT IN ADVERSARY PROCEEDING
FILED BY ADEBTOR

[Abrograted]
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Form 16C o \_
.~ COMMITTEE NOTE

The form is abrogated. An amendment to Official Form 16A directs that only the last
four digits of the debtor’s social security number should appear in a caption. Section 342(c) of
the Bankruptcy Code continues to require the debtor to provide a creditor with the debtor’s name,
address, and taxpayer identification number on any notice the debtor is required to give to the
creditor. An individual debtor can fulfill this requirement by including the debtor’s social
security account number on only the creditor’s copy of any notice or summons the debtor may
serve on the creditor.
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Form 19. CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)
[Caption as in Form 16B.]
CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in Al 1US.C. .§ 110, that I
prepared this document for compensation, and that I have provided the debtor with a copy of this
document. :

Printed or Typed Name of Bankruptcy Petition Preparer

Social Security No.
(Required by 11 U.S.C. § 110(c).)

Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing
this document:

If more than one person prepared this document, attach additional signed sheets conforming to the
appropriate Official Form for each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer’s failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy Procedure may
result in fines or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C. § 156.

Rules App. A-93
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COMMITTEE NOTE

Pursuant to § 110(c) of the BankruptcyﬂCode, the dértiﬁcation by a non-attorney
bankruptcy petition preparer requires a petition preparer to provide the full social security
number of the individual who actually prepares the document.

Rules App. A-94
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. , > CRIMINAL RULES
on Rules of Practice and Procedure

MILTON I. SHADUR
From: David F. Levi, Chair, Advisory Committee EVIDENCERULES
on the Federal Rules of Civil Procedure

Date: May 20, 2002 (Revised to account for action taken by Standing Committee at its
June 10-11 meeting) - .

Re:  Report of the Civil Rules Advisory Committee

Introduction
Ve The Civil Rules Advisory Committee met on January 22 and 23 at the Administrative
S Office of the United States Courts in Washington, D.C., and on May 6 and 7 in San Francisco.

The January meeting was held in conjunction with the second public hearing on proposed
Civil Rules amendments that were published for comment in August 2001. The meeting focused
on items that were carried forward on the Committee agenda for future action. The Committee
asked for preparation of a resolution on possible legislative approaches to overlapping class
actions, a matter that is presented for action with the report on the May meeting.

The May meeting was devoted almost entirely to discussion of the August 2001 proposals
in light of the volummous testimony and comments. As with earlier Civil Rules proposals, the
testimony and comments were enormously helpful. Significant improvements in the published
proposals are recommended, but none of the changes departs from the published proposals Ina
way that would require republication.

Part I of this report describes the three rules that were published for comment in August
2001 and are recommended for submission to the Judicial Conference and Supreme Court for
adoption. A brief introductory summary of these rules is provided here. The format adopted for
the detailed recommendations is guided by the nature of the changes. Rules 51 and 53 are
completely rewritten. Rule 23 subdivision (c) is substantially rewritten, subdivision (e) is
completely rewritten, and subdivisions (g) and (h) are new. The Rule 51 materials are relatively
brief, but the Rule 53 and Rule 23 materials are lengthy. To facilitate discussion, each rule is

Rules App.B-1
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introduced by a clean text of the rule and Committee Note as recommended for adoption. The

statement of changes since publication follows. The "recommendations” then restate the purpose

of the proposed amendments and the reasons for the changes made since publication. The

historic materials follow — first the summaries of testimony and comments and then the

traditional overstrike, underline, and double-underline versions that show changes from the

current rule and the changes since publication.

Rule 51 is completely. rewritten, but little is new. The purpose of the revision is primarily
to express in the rule the many practices that are not clearly expressed in the rule. Some of the
changes are designed to confirm good practices that have been adopted in defiance of the present
rule text. -\Many courts require submission of requests for instructions before trial begins,
although Rule 51 now seems to direct that the earhest time is "during trial." Many courts
recognize a "plain error" doctrine, although Rule 51 seems to forbid review. Other good
practices-have softened the requlrement that there be both requests and objections. Comments on
the proposed rule led to a revision of the "plain error" provision to bring it as close as can be to
the plain error provision in Criminal Rule 5203)

Rule 53 is completely rewritten as well. Present Rule 53 addresses only trial masters. A
study by the Federal Judicial Center confirmed the belief that masters are frequently appointed
for pretrial and post-trial duties. New Rule 53 brings pretrial and post-trial masters into the rule,
establishing the standard for appointment. It carries forward the demanding standard established (/\
by the Supreme Court for appointment of trral masters, and eliminates trial masters from jury- "
tried cases except upon consent of the parties. Two major changes are recommended since
publication. . The standard for reviewing a master’s findings or recommendations for findings of
fact is set as de novo decision by the court, with limited exceptions adopted ‘with the parties’
consent and the court’s approval: And inresponse to several strong and persuasive comments, it
is recommended that subdivision (1) addressing appointment of a maglstrate judge as master, be
deleted. Other changes from the published rule also are recommended, as described in more
detail with the separate Rule 53 recommendations. . ‘

The Rule 23 revisions address the process for managing a class action on the assumption
that a class has been certified. They do not address the prerequisites or criteria for certification.
Rule 23(c) changes address the time for determmmg whether to certify a class and strenigthen the
provisions for notice. The most important change since publication is to modify the proposal that
notice be requrred in (b)(1) and (b)(2) class actions, Comments. from many civil rights groups
urged that mandatory notice, even 1f by relatrvely 1nexpensrve means, could crlpple many class
actions. : . ‘ o

!

Rule 23(e) is completely rewritten to strengthen the procedure for rev1ew1ng a proposed
settlement. The recommendations for changes from the published version identify the most
salient provisions. As published, Rule 23(e)(1) required court approval for voluntary dismissal -
or settlement before a determination-whether to certify a class. Testimony and comments

Rules App.B-2
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underscored earlier doubts whether there is much that a court can do when the only parties before

it are unwilling to continue with the action. This provision is amended to require court approval

only for voluntary dismissal or settlement of the claims, issues, or defenses of a certified class.
Rule 23(e)(2) authorized the court to direct the parties to file a copy or summary of any
agreement made in connection with a proposed settlements. The comments and testimony
provided strong support for establishing a mandatory requirement. ‘As revised, Rule 23(e)(2)
directs the parties to identify any agreement made in connection with a proposed settlement.
Rule 23(e)(3), establishing a discretionary opportunity to opt out of a (b)(3) class settlement after
expiration of the initial opt-out period, was published in:itwo versions. The recommendation is to
adopt in restyled form the second version, which says that the court may direct a new opt-out
opportunity without establishing any presumption in favor of providing the opportunity. Rule
23(e)(4) describes the right to object and requires court approval for withdrawal of an objection.
Only style changes are recommended. , » ‘

I

Rule 23(g) establishes a formal requirement that appointment of class counsel be made
upon certifying a class. The core of this rule reflects established practice that reviews the
adequacy of class counsel as part of the Rule 23(a)(4) determination whether class
representatives will fairly and adequately represent the interests of the class. ‘Several changes are
recommended in response to the testimony and comments. An explicit provision is added to
authorize designation of interim counsel to act on behalf of a putatiye class before the

certification decision. There are new and sharper statements of t‘he]j:"‘ istinction between actions in
which there is only one applicant for appointmierit as class counsel ei]}n‘djacﬁons in which there are
competing applicants. And the criteria for appointment are suppleménte‘dzby provisions designed
to reduce the risk that an entrenched and ingrown class bar will fence out counsel whose
knowledge of the law and experience in the subject matter of the lijtiij‘g?tiqn promise effective

class representation despite a lack of class-action experience.

Rule 23(h) establishes a procedure for e}é:t‘in:gfén lattoi‘ney fee requests. Only minor
changes from the published version are recommended. } ’ ‘

The Committee Notes for Rules 51, 53, and 23 have been dramatically shortened. The
Standing Committee expressed concern about the role of Committee Notes at the June 2001
meeting and explored the same questions in more genetal terms at the January 2002 meeting.
The published Notes prompted much helpful discussion in the testimdny and comments, but can
be reduced to more compact explanations of the changes effected by the amendments.

The Committee is not recommending any rules for publicatioﬁ in this report. Part II
accordingly provides a brief list of some of the more prominent items on the Committee agenda.

Rules App.B-3
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Rules App.B-4

I Actzon Items A. Rules Recommended F or Adoptzon

Y

i . 'Rule 51 o
Rule 51 Instructlons to Jury; ‘Objectlons, Preservmg a Claim
of Error - C
(a) Requests

(b)

(1) A party may, at the close of the ev1dence or.at an earher

reasonable time that the court directs, file and furnish to every -

other party written requests that the court 1nstruct the jury on, the
law as set forth in the requests

ot

(2) After the close of the evrdence ‘a party may:

(A) file requests for 1nstruct10ns on issues that could not
reasonably have been antrcrpated at an earlier trme for
requests set under Rule 5 l(a)( 1), and

(B) with the court’s permission file untlmely requests for
instructions on any issue.

Instructions. The court:

(1) must inform the parties of its proposed instructions and

proposed action on the requests before instructing the jury and -

before final jury arguments

(2) must give the partles an opportunity to object on the record
and out of the jury’s hearlng to the proposed instructions and
actions on requests before the instructions and arguments are
delrvered and

(3) may instruct the jury at any time after trial begins and before
the j jury is discharged. ;

)

/,
AN
~
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(©)

(@

Objections.

(1) A party who objects to an instruction or the failure to give
an instruction must do so on the record, stating distinctly the
matter objected to arid the grounds of the objection.

(2) An objection is timely if:

(A) a party that has been informed of .an instruction or
action on a request before the jury is instructed and before
final jury arguments, as provided by Rule 51(b)(1), objects
at the opportunity for objection required by Rule 5 1(b)(2);
or

(B) a party that has not been informed of an instruction or
action on a request before the time for objection provided
under Rule 51(b)(2) objects promptly after learning that the
instruction or request will be, or has been, given or refused.

Assigning Error; Plain Error.
(1) A party may assign as error:

(A) an error in an instruction actually given if that party
made a \properb objection under Rule 51 (g) or

(B) a failure to give an instruction if that party made a
proper request under Rule 51(a), and — unless the court
made a definitive ruling on the record rejecting the request
— also made a proper objectlon under Rule 51(c).

(2) A court may consider a plain error in the instructions

affecting :substantial rights that has not been ‘preserved as

required by Rule 51(d)(1)(A) or.(B).

Rules App.B-5
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Rules App.B-6

Committee Note

Rule 51 is revised to capture many of the interpretations that
have emerged in practice. The revisions in text will make uniform
the conclusions reached by a.majority of decisions on each point.
Additions also are made to cover some practices that cannot now be
anchored in the text of Rule 51. '

Scope Rule 51 governs mstructlons to the trial jury on the law
that governs the verdict. A variety of other instructions cannot
practlcably be brought within Rule 51. Among these instructions are
prehmlnary instructions to a venire, and cautionary or limiting
instructions delivered in immediate response to events at tr1a1

“ Requests Subdivision (a) governs requests. Apart from the plain
error doctrine recogmzed in subd1v151on (d)(2), a court is not obliged
to instruct the jury on issues raised by the ev1dence unless a party
requests an instruction. ' The revised rule recognizes the court’s
authority to direct that requests be submitted before trial.

The close-of-the-evidence deadline may come before trial is
completed on all potentlal issues. Trial may be formally bifurcated
or may be sequenced in some less formal manner. The close of the
evidence is measured by the occurrence of two events: completlon of
all intended evidence on an' identified phase of the trial and
impending submission to the jury with: instructions.

The risk-in d1rect1ng a pretrlal request deadline is s that trial
evidence may raise new issues or reshape issues the partles thought
they had understood. Courts need not insist on pretrial requests in all
cases. Even if the request time is set before trial or early in the trial,
subdivision (a)(2)(A) permits requests after the close of the evidence
to address issues that could not reasonably have been anticipated at
the earlier time for requests set by the court.

™)
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Subdivision (a)(2)(B) expressly recognizes the court’s discretion
to act on an untimely request. The most important consideration in
exercising the discretion confirmed by subdivision (a)(2)(B) is the
importance of the issue to the case — the closer the issue lies to the

“plain error” that would be recogmzed under subdivision (d)(2), the
better the reason to give an instruction. The cogency of the reason for
failing to make a timely request also should be considered. To be
considered under subdivision (a)(2)(B) a request should be made
before final instructions and before final jury arguments What is a
“final” instruction and argument depends on the sequence of
submitting the case to the jury. If separate portions of the case are
submitted to the jury in’ sequence, the final arguments and final
instructions are those made on submlttlng to the jury the portion of
the case addressed by the arguments and mstrucuons

Instructions. Subdivision (b)(1) requu'es the court to mform the
parties, before instructing the Jury and before final jury arguments
related to the instruction, of the proposed 1nstruct10ns as well as the
proposed action on instruction requests. The time limit is addressed
to final jury arguments to reflect the practlce that allows interim
arguments durmg trial in complex cases it may not be feasible to
develop final 1nstruct10ns before such 1nter1m arguments Itis enough
that counsel know of the 1ntended 1nstructlons before making final
arguments addressed to the ' ‘issué. VIf the trlal is sequenced or
bifurcated, the final arguments addressed to an 1ssue may occur
before the close of the entlre ttrlal

Subdivision (b)(2) complements subd1v131on (b)(l) by carrying'

forward the opportumty to object established by present Rule 51. It
makes- exphc1t the opportunity to ob]ect on the record, ensuring a
clear memonal of the objectlon

Rules App.B-7
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Rules App.B-8

-Subdivision: (b)(3) reflects common practice by authonzrng
1nstruct10ns at any time after trial begms and before the Jury is
discharged. ‘ ~

ObjectiOns SubleISIOI‘l (c) states ‘the right to object to an
instruction or the farlure to give an 1nstruct10n It carries forward the
formula of ‘present Rule 51 requmng that the ob_] ection state distinctly
the matter obJected to and the grounds of the objection, and makes
exphclt the requlrement ‘that ‘the obJeetlon be made on the record.
The provrsrons on the time to object make clear that it is timely to
Ob_] ect promptly after learnmg of an instruction or actron on arequest
when the court has niot, prov1ded advance 1nformat10n as requlred by
subd1v1sron (b)( 1). The need to repeat a request by way of objection
is continued by new SublelSlOIl (d)(l)(B) except where the court
made a deﬁmtlve ruhng on the record

Preservmg a clazm of error and plazn error. Many cases hold
that a proper re ‘ ”for‘ a Jury 1nstruct10n is not alone enough to
preserve the rlght 1 ‘appeal farlure to give the instruction. The
request‘must be re‘ ed by objectron This doctrine is appropriate
when the court may not | have sufﬁc1ently focused on the request, or
may beheve that the\ ‘

has been granted in substance although
in dlfferent words

ut thls'doctrme may also prove a trap for the
unwary who fall toadd a objectlon after the court has made it clear
that ‘the 't& est has ee “ con31dered and rejected on the merits.
Subdivisioh (d)(l)(B) estabhshes authortty to revrew the failure. to
grant a timely request, despite a fallure to add an objectron when the
courthas made a deﬁmnVe ruhng\ on the record rejectlng the request

Many 01rcu1ts have recogmzed that an error notrpreserved under
Rule ‘51" may be' rev1ewed in exceptlonal circumstances. The
language adopted to capture these decisions in subdivision (d)(2) is
borrowed from Criminal Rule 52. Although the language is the same,
the context of civil litigation often differs from the context of




-

C
. e

Report of the Civil Rules Advisory Committee

Page -9-

criminal prosecution; actual application of the plain-error standard
takes account of the differences. The Supreme Court has summarized
application of Criminal Rule 52 as involving four elements: (1) there
must be an error; (2) the error must be plain; (3) the error must affect
substantial rights; and (4) the error must seriously affect the fairness,
integrity, or public reputation of judicial proceedings. Johnson v.
U.S., 520 U.S. 461, 466-467, 469-470 (1997). (The Johnson case
quoted the fourth element from its decision in a civil action, U.S. v.

Atkinson, 297 U.S. 157, 160 (1936): “In exceptional circumstances,
especially in criminal cases, appellate courts, in the public interest,

may, of their own motion, notice errors to which no exception has
been taken, if the erfors are obvious, or if they otherwise substantially
affect the falmess 1ntegr1ty, or pubhc reputation of judicial
proceedings.”)

The court’s duty to give correct jury. instructions i inacivil action
is shaped by at least four factors

The factor most directly implied by a “plain” error rule is the
obviousness of the mistake. The 1mportance of the error is a second

major factor. The costs of correcting an error reflect a third factor .

that is affected by a variety of circumstances. In a case that seems
close to the fundamental error line, account also may be taken of the
impact a verdict may have on nonparties.

Changes Made After Publication and Comment

The changes made after publication and comment are indicated
by double- -underlining and overstriking on the texts that were
published in August 2001.

Rules App.B-9
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Rules App.B-10

Rule 51(d) was revised to conform the plain-error provision to
the approach taken in Criminal Rule 52(b) The Note was revised as
described in the Recommendation. ‘

Recommendatzon

The Commlttee recommends adoptlon of Rule 51 substantlally
as published. This proposal drew few comments. Many supported
this recodification of current best practices. The Civil Procedure
Comm1ttee of the American College of Trial Lawyers, for example
found the. proposal a notable improvement over the ex1st1ng text.'

- The "plam error’ pr0v1s1on of proposed Rule 51(d) was rewrltten
to conform to the approach taken by Cnmmal Rule 52(b). Rather

than state that a party may assign a plain error the revised versmn

states that a court may consider a plain error.

Changes were tade in the Commlttee Note to state that Rule 51
"governs instructions to the trial jury on the law that governs the
verdict." , The -Supreme Court’s ;approach to "plain error" also is
described:. _The Note also. has been shortened by removing several
passages that mlght seem 10 go, beyond explalnmg the ruIe text

£
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Summary of Comments on Rule 51

Thomias Y. Allman, Esq.. D.C. Hearing Written Statement, 01-CV-026: "The restated Rule[] 51

seem[s] quite appropriate.”

Hon. Malcolm Muir, 01-CV-01: The practice in M.D.Pa. is to instruct the jury before closing
arguments. "Generally we do not advise counsel of our rulings on their proposed points for charge
prior to instructing the jury." After the charge, we ask for objections; if an objection is sustained,
supplemental instructions are given before closing arguments. Instructions before closing arguments
are "highly beneficial" because counsel know precisely what the instructions are. No counsel has
ever asked to be informed of rulings on requests before the instructions are given. The proposed
apen@ent would require that counsel“be informe;d of rulings on proposed points for charge before
instructions are given; this is "an unnecessary and time-consuming requirement." ]

Hon. Gerard L. Goettel, 01-CV-02: It is "impractical" to make instructions available to counsel
"either, before the trial starts or at least days before it is given. * * * The trial evidence shapes the
charge." Even after the evidence is closed, whether an instruction is appropriate may depend on the
summations — as examples, amissing witness charge or "a charge concerning the plaintiff’s counsel
specifying the amount of damages that should be awarded need not be given unless the issue is raised
in summation.” "Indeed, on occasions, in the course of charging the jury, I add thoughts that had not
previously occurred to me. I'am told that some Judges, like the legendary Hubert Will, deliver the
entire charge extemporaneously." Counsel will not only demand to see written text before the
instructions, but "will also object to any deviation between the written and the spoken. The proposed
change will accomplish little except to prompt appeals, I

Court Advisory Comm..,| S.‘D.Ga. 01-€V-053:. Opposes the limitation, on the right to' submit
instructions at the close ofthe evidence. Disputes will arise withrespect to whether the issue should
have been reasonably anticipated. "The language of this proposed rule inevitably invites second
guessing, disagreement, and ultimately appeals * * *." B |

Committee on Fed.Civ.P.. Amer. Coll. Trial Lawyers, 01-CV-055: The proposal is "a notable
improvement over the existing text." But it should be made clear that it refers to "preliminary,
interim and final instructions other than those issued in the course of trial that are purely cautionary
or limiting in nature." So instructions to an entire venire panel — which is not a jury — are not
included. And cautionary instructions often are given in circumstances in which advance reﬁluests
are not practicable.

Federal Magistrate Judges Assn.. 01-CV-057: Supports the revision, which "clearly and succinctly
provides guidance on the practice and procedure in this area."

Section of Antitrust Law, ABA. 01-CV-0-72: (1) Endorses 5 1(a). "Pretrial requests for jury
instructions are especially helpful to parties preparing to try complex cases." They can help the court
decide whether to bifurcate the trial, or set the stage for summary judgment or severance of claims
or parties. At the same time, pretrial requests are not necessary in every case. And the (a)(2)
provisions for later requests are appropriate. (2) The changes included in 51(b) also are favored.
Preliminary instructions at the outset of trial "may assist an antitrust jury by acquainting it with basic

Rules App.B-11
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antitrust principles. Interim instructions, especially if made during an unusually lengthy or complex
trial, may also be quite helpful * * *. Supplemental instructions given during jury deliberations may
clarify issues fot jurors." (3) Rule 51(c) is "areaffirmation of existing law and practices. We concur
# % * " (4) "We endorse proposed Rule 51(d),"” which addresses the "potential pitfall" created by the

present requirement that a party object to failure to g1ve an 1nstruct10n that has. already been. demed |

And it codifies the plain-error doctrine.,

Department of Justlce= 01 CV 073: Supports the purpose of amended Rule 51 but urges rev1s1on
ofthe plam—error provrsroh in. (d)(3 "This prov151on should be moved out of the 'a party may a551gn
as error” structure, and made a'separate paragraph The Adv1sory Comm1ttee states that its model
is' Crlmmal Rule >52 Rule 52(b) ates that plaln errors may be notlced " U. S v, Johnson 1997
520'U.8: 461 : 467, 470 i N tructs that a court has drscretlon to. 1gnore a plam error, and mdeed‘

notice plain error only if failure to do‘ so would senously affect the fairness, 1ntegr1ty, or public

reputation;of judicial proceedings. : These limits'should be’ preserved ' The, government would’ be%’

exposed 1o srgmﬁcant harm ifanew ruhng affected a Llarge number of civil judgments and the error
was deemed, in hmd51ght 1o have been plamw *" Thecure'is s1mp1e retain proposed: (d)(l) and 2)
nerror would become (d)(2) "Plam errors or defects affectlng substantlal

exceptmn lp se
descrrbe”d mtheN ‘

‘ 1ng\

an, Ob_] ectlon precludes takmg notlce of plam errors affect

Rules App.B-12
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16

17
18

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE*

Rule 51:. Instructions to Juu; Objections; Preserving a

Claim of Error
(a) Regd ﬁééts;

(1) A party may, at the close of the evidence or at an

earlier reasonable time that the court directs, file and

* New matter is underlined; matter to be omitted is lined
through.

Rules App.B-13
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19 furnish to every other party written requests that the court
20 . instruct the jury on the law as set forth in the requests.
21 (2)_After the close of the evidence. a party may:
22 ‘jA) ﬁle reguests for 1nstruct10ns on issues that
23 . could not' reasonablv have been antlcmated at an
| 24 . earlier time for reguests set under Rule 51 g a)g 1).and
25 (B) wn‘,h the court’s permission file untimely
| ‘ 26 . eguests for 1nstruct10ns on any issue.
27 (b) Tnstructmn; ‘ ’The court: R | ‘ ,
28 - 1) nius'tiﬁforﬁrthépéffiés\ of 1ts proposed instructions k\ /
29 and proposed actlon on the reguests before instructing
30 the jury and before ﬁnal ]u__ry arguments,
31 (2) must give the parties an ogportum;y to object on the
32 record and out of the jury’s hearing to the proposed )
: 33 ~ instructions and actions on requests before the
34 instructions and arguments are delivered: and
35 . (3) may instruct the jury at.any time after trial begins
; 36 and before the jury is discharged.
37 (c) Objections.

38 (1) A party who obiects to an instruction or the failure

39 to give an instruction must do so on the record. stating

Rules App.B-14




C

-

Report of the Civil Rules Advisory Committee S

Page -15-

40

41

42

43
44
45
46
47
48

49
50
51
52
53

54
55

56
57

58
59
60

distinctly the matter objected to and the erounds of the

objection.

(2) An objection is timely if:

(A) a_party that has been informed of an

instruction or action on a request before the jury is
instructed and before final jury arguments, as
provided by Rule 51(b)(1). objects at the
opportunity for objection required by Rule 51(b)(2):

or

(B) _a party that has not been informed of an

instruction or action on a request before the time for

objection provided under Rule 51(b)(2) objects

promptly after. learning_that the instruction_or

request will be. or has been, given or refused.

(d) Preserving-a-Claim of Assigning Error; Plain Error.
(1) A party may assign as error:

(A) anerrorin an instruction actually leen if that

party made a proper oblectlon under Rule 51( ). or

B) a fa1lure to give an 1nstruct10n if that party

made a proper request under Rule 51( a). and —

unless the court made a_definitive ruling on the

¢

Rules App.B-15
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61
62

63
64
65
66

[u—
[ty
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Rules App.B-16

o
SOOI bW

. record rejecting the request — also made a proper
objection under Rule 51(c):-or

(2) A court may notiee consider a plain error in or
omission—from the instructions .affecting substantial
rights that has not been preserved as required by Rule
51(d)(1 )(A): or (B).

Commlttee Note \

Rule 51 is rev1sed to capture many of the interpretations
that have emerged in practice. The revisions in text will make
uniform the conclusions reached by a majority of decisions on
each point. Addltlons also are made to cover some practices

- that cannot now'be anchored in‘the text of Rule 51.

Scope. Rule 51 govéfns instructions to the trial jury on
the law that governs the verdict. A variety of other

instructions cannot practlcably be brought within Rule 51.
Among these in nstructions are preliminary instructions to a

venire. and cauuona_r_v_ or limiting instructions delivered in -

immediate response to events at trial.

Requests. Subd1v1smn (a) governs requests. Apart from
the plain error doctnne recognized in subdivision (d)(23), a
court is not obhged to instruct the jury on issues raised by the
evidence unlessia party requests an instruction. The revised
rule recognizes the court’s authority to direct that requests be

_ submitted before trial. Pmﬁcu-}arl“yﬂrrcenqﬂcxeascs—pre&m{

®

™)
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23
24

25

27

28 -

29
30
31

32
33

34

35
36

37

38

39 .

40

41

42
43
44
45

46
47

48

49
50
51
52
53
54
55

26

o H-oftent i iral ol
conference: :

The close-of-the-evidence deadline may come before trial
is completed on all potential issues. Trial may be formally

bifurcated or may be sequenced in some less formal manner.
The close of the evidence is measured by the occurrence of

two events: completion of all intended evidence on an

identified phase of the trial and impending submlssmn to the
Jury with instructions.

"The risk in dlrectmg“a pretrial request deadline is that

mtarmmpatcd trial evidence may raise new issues or reshape -

issues the partres thought they had understood. Everrifthere

lb IV uuauuutyal.cu CVIUCLI\JU, [} pau_y Hiay DCCI& LU lalDC Ul

Courts need not insist on pretnal requests in all cases. Even
if the request time is set before trial or early in the trial,
subdivision (a)(2)(A) permits requests after the close of the
evidence to address issues that could not reasonably have
been. ant1c1pated at the earlier time for requests set by the
court. ‘

Subd1V1510n (a)(2)(B) expressly recogmzes the court’s

discretion to act on an untlmely request Hnﬁmcl'y“rcq-trcs-ts

Rules App.B-17
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56
57
58
59
60
61

62

63
64
65
66
67
68
69
70
71
72
73
74
75

76

77
78
79
80
81
82

83

84
85
86

87

88
89

Rules App.B-18

'The most 1mportant con51derat10n in exerc1smg the dlscretlon

confirmed by subd1v151on (a)(2)(B) is the importance of the
issue to the case — the closer the issue lies to the "plain error"

that would be recognized under subdivision (d)(23), the better
the reason to give an instruction. The'cogency of the reason

‘, for failing to make'atimely request alsd should be considered,

depends on the sequence of

]
\}‘\v I It
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90
91
92
93
94
95
96
97
98

99
100
101
102

103
104
105
106
107
108
109
110
111
112
113
114
115

116
117
118
119

120,

121

122

instructions as well as the proposed action on instruction
requests. The time limit is addressed to final jury arguments
to reflect the practice that allows interim arguments during
trial in complex cases; it may not be feasible to develop final
instructions before such interim arguments. It is enough that

‘counsel know of the intended instructions before making final

arguments addressed to the issue. If the trial is sequenced or
bifurcated, the final arguments addressed to an i1ssue may
occur before the close of the entire trial.

Subdivision (b)(2) complements subdivision (b)(1) by
carrying forward the opportunity to object established by
present Rule 51. It makes explicit the opportunity to object
on the record, ensuring a clear memorial of the objection.

Subdivision (b)(3) reflects common practice by
authorizing instructions at any time after ‘trial begins and

before the Jury is discharged. Pretiminary-instructionsmay-be

Talomfadeatd oo s PO R B T 41
iprarar— o tne—Jury.—In—cases—oi—unusuat rengtn—or

PR S g " o lacmacd o1 j Iy I o £ raet ]
11U IS ‘aPPlUPl.].aLC \‘LU LTCOSUULITIUUIC UFDC AULTTUIUIT
A " h A i d
. o) . § .

VL RPN JR LI DUNE T-PUR T I SSOULIGIIR T - £
4uUIoTIy=toaenver —mmal —jury-mstructrons-before-or-after

[1 ] s O dl DO i1 UUCUWIT TS~ 01040
e H - [ T (R

‘Objections. Subdivision (c) states the right to object to
an instruction or the failure to give ai instruction. It carries

forward the formula of present Rule 51 requiring that the,

objection 'state distinctly the matter objected to and the
grounds of the objettion, and makes explicit the requirement
that the objection be made on the record.’ The provisions on
the time to’object-make clear that 1t 1s timély‘ to object

Rules App.B-19
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123
124

125
126 -

127
128

129
130
131
132
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134
135
136
137
138

139

140
141
142

143

144 .
145

146
147
148
149

150 .

151
152

153

154
155
156

Rules App.B-20

. differences. Th ‘ )uDrerr
‘of Cr1m1na1 Rule 52 asrnvolvmg four ‘elements (1) there
must be. an‘ error

promptly after learning of an instruction or action on a request

-when the court has not provided advance information as

required by subdivision (b)(1). The need to repeat a request

. by way of objection is continued by new subdivision (d)(1)(B) .

.except where the court made a definitive ruling on the record
Hifred_brtmotdiscarded.] bdiviston (LB,

" Preserving a claim of error and plain error. Many cases

hold that a proper request for a jury instruction is not alone
enough to preserve the rrght to appeal failure to give the

instruction. The request mustbe renewed by objectlon This

doctrine is' appropriate: when the court may not have

sufficiently focused on the request, or may believe that the

request has been ‘granted in substance although in different
words. But this doctrine may also provea trap for the unwary

;‘who fa11 to add an objection after the court has made it clear
‘ that the request R been cons1dered and rejected on the
o Y'lmerrts Subdwrsron (d)g 1 MB)@? estabhshes authority to
rev1ew the fallure to grant a timely request despite a failure
) ‘to add an ob_]ectlon whem the court. has made a definitive
| fruhng on, the. record rej ectlng the request

~"Many circuitshave: recognized that afi érror not preserved

under 'Rule 51 may be revrewed in exceptlonal crrcumstances ‘

language adopted to capture these de0151ons in subd1v151on
(d)(__)(-}) is, borrowed. from; Criminal Rule 52 Although the
language 1s the' same the context of 1v11 litigation often
differs froni h‘ context of cr1m1na1 prosecutlon actual

apphcatron 0

n error standard 1,

3 ces account of the
Le Court has sum arized am)hcatlon

tplain: 3) the error
‘error must seriousl

2‘ the error must be
must affect substant1a1 I ‘hts and (4 the

D,
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157
158
159
160
161
162
163
164
165
166

167
168

169
170
171
172
173
174
175
176
177

178
179
180
181
182
183
184
185
186
187
188
189

affect the fairness, integrity. or public reputation of judicial
proceedings. Johnson v. U.S., 520 U.S. 461. 466-467, 469-

470 (1997). (The Johnson case quoted the fourth element

- from its decision in a civil action. U.S. v. Atkinson. 297 U.S.

157,160 (1936): "In exceptional circumstances, especially in
criminal cases, appellate courts. in the publici interest. may. of
their own motion, notice errors to which no exception has
been taken. if the errors are obvious. or if they otherwise

substantially affect the fairness, integrity. or public reputation
of judicial proceeding‘s." ) )

The court’s duty to give correct jury instructions in a civil
action is shaped by at least four factors.

The factor most directly implied by a "plain” error rule is

the obviousness of the mistake. ebvmrsncss-rcdttccs—thc

| h e ad ] c
PCI l.Pll.Ul ol 11T auuuun K ll.lllJUl Lallve lb uxucpcuucul. Ul

1.
UUVIUUSIIUSS? ﬂ Dulllblcll U._)’ .ullpUl. l.alll. Cll UJ. 11idy J ud Llly
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190 The costs of correcting an error reflect a third factor that
191 . is affected by a variety of circumstances. Hacompletenew
192 ﬁ:aimust—bc—had—foroﬂmncasnns;ordmarﬁy—anmstmcﬁon
193 . . errorat-the-first-trial-canbe-corrected-for-the-second-trial

194  without-signifieant—cost—ARule—49—verdict-may—enable
196 1. =i - Ina'case that seems close to the fundamental error line,
197 - f i“accou:nt also may be taken of the impact a verdict may have
198 ... :"on nonparties. ‘Common-examples-are-provided-by-actions
199 thatattackgovernmentactionsor private-discrimination:

t

Rule 53. Masters
(a) Appomtment

RN Unless a statute prov1des otherwise, a court may appoint a
master only to:

- (A) perform duties consented to by the parties'

N © (B)  hold trial proceedings and make or recommend
“findings of fact on issues to be dec1ded by the court without
" ajury if appointment is warranted: by

(i) "some exceptional ‘c()n‘dltlon, or

(ii) the need to perform an accounting or resolve a
difficult computation of damages; or

(C) address pretnal and post-trial matters that cannot be
addressed effectively and tlmely by an available district
]udge or maglstrate Judge of the district.

2) A, master must. not have a relat10nsh1p to the parties,
counsel, action, or court that would require disqualification of a

Rules App.B-22

)
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judge under 28 U.S.C. § 455 unless the parties consent with the
court’s approval to appointment of a particular person after
disclosure of any potential grounds for disqualification.

(3) Inappointing a master, the court must consider the fairness
of imposing the likely expenses on the parties and must protect
against unreasonable expense or delay.

(b) Order Appointing Master.

(1) ' Notice. The court must give the parties notice and an
opportunity to be heard before appointing a mastér. A party may
suggest candidates for appomtment

(2) Contents. The order appomtmg a master must direct the
master to proceed with all reasonable diligence and must state:

(“m\ N (A) the master’s duties, including any investigation or
N enforcement duties, and any limits on the master’s authority
‘ ‘under Rule 53(c); T

(B) the circumstances — if any — in which the master
may communicate ex parte with the court or a party;

(C) the nature of the materials to be preserved and ﬁled as
the record of the master’s activities;

(D) the time limits, method of filing the record, other
procedures, and standards for reviewing the master's orders,
findings, and recommendations; and

(E) the basis, terms, and procedure for ﬁxmg the master's
compensation under Rule 53(h).

(3) Entry of Order. The court may enter the order appointing
a master only after the master has filed an affidavit disclosing
whether there is any ground for disqualification under 28 U.S.C.

Rules App.B-23
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- §455 and, if a ground for disqualification is disclosed, after the
parties have consented with the court’s approval to waive the
disqualification.

(4) Amendment. The order appointing a master may be
amended at any time after notlce to the parties and an
opportunity to be heard

(c) Master's Authorrty Unless the appointing order expressly
directs otherwise, a master has authority to regulate all proceedings
and take all appropriate measures to perform falrly and efficiently the
assigned duties. The master may by order impose upon a party any
noncontempt sanction prov1ded by Rule 37 or 45, and may
recommend a contempt sanctron agamst a party and sanctions against

a nonparty.

(d) Evidentiary Hearings. Unless the appointing order expressly
directs otherwise, a:master conducting an evidentiary hearing may
exercise the power of the appointing court to compel, take, and record
ev1dence

(e) Master s Orders. A master who makes an order must file the
order and promptly serve a copy on each party. The clerk must enter
the order on the docket.

() Master's Reports. A master must report to the court as required
by the order of appomtment The master must file the report and
promptly serve a copy of the report on each party unless the court
directs otherwise.

(g) Action on Master's Order, Réport, or Recommendations.

(1)  Action. In acting on a master’s order, report, or
recommendations, the court must afford an opportunity to be
heard and may receive evrdence and may adopt or affirm;

\\
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()

modify; wholly or partly reject -or reverse; or resubmit to the
master with instructions.

(2) Time To Object or Move. A party may file objections to
— or a motion to adopt or modify ~—— the master’s order, report,
or recommendations no later than 20 days from the time the
master’s order, report, or recommendations are served, unless the
court sets a different qtlme

(3) Fact Findings. The court must decide de novo all
objections to findings of fact made or recommended by a master
unless the parties stipulate with the court’s consent that:

(A) the master’s findings will be reviewed for clear error,
or : - : ‘

. (B) the findings of a master appointed under Rule‘

53(a)(1)(A) or (C) will be final.

(4) Legal Conclusions. The court must decide de novo all
objections to conclusions of law made or recommended by a
master.

o) Procedural Matters. Unless the order of appointment
establishes a dlfferent standard of review, the court may set aside
a master’s ruhng on a procedural matter only for an abuse of
dlscret1on k

Compensation.

f(l) Fixihg Compensation. The court must fix the master’s

compensation before or after judgment on the basis and terms
stated in the order of appomtment but the court may set a new
basxs and terms after nbtlce and an opportumty to be heard.

(2) -Payment. The compensation fixed under Rule 53(h)(1)
must be paid either:

Rules App.B-25



E P SN I =y

Report of the Civil Rules Advisory Committee

Page -26-

Rules App.B-26

(A) by aparty or parties; or

(B) from a fund or subject matter of the action within the
court's control. - :

3 Allocatlon The court must allocate payment of the
master s compensatron among the partles after cons1der1ng the
nature and amount of the controversy, the means of the parties,
and the extent to which any party is more responsrble than other
parties for the reference to a master. An interim allocation may
be amended to reflect a decision.on the mer1ts ’

(i) Appointment of Maglstrate Judge. A maglstrate judge is
subject to this rule only when the order referring a matter to the
magistrate judge expressly provides that the reference is made under
this rule.

COMMITTEE NOTE

Rule 53 is revised extensively to reflect changing practices in
using masters. From the beginning in 1938, Rule 53 focused
primarily on special masters who perform trial functions. Since then,
however, courts have gained experience with masters appointed to
perform a variety of pretrial and post-trial functions. See Willging,
Hooper, Leary, Miletich, Reagan & Shapard, Speczal Masters’
Incidence and Activity (FIC 2000). This revised Rule 53 recognizes
that in appropriate circumstances masters may properly be appointed
to perform these functions and regulates such appointments. Rule 53
continues to address trial masters as well, but permits appointment of
a trial master in an actron to be tried to a jury only if the partres
consent. The new rule clarifies the provisions that govern the
appointment and function of masters for all purposes. Rule 53(g) also
changes the standard of | review for findings of fact made or
recommended by a master. The core of the original Rule 53 remains,
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including its prescription that appointment of a master must be the
exception and not the rule.

Special masters are appointed in many circumstances outside the
Civil Rules. Rule 53 applies only to proceedings that Rule 1 brings
within its reach.

Subdivision (a)(l)

District judges bear prlmary respon51b1hty for the work of their
courts. A master should be appointed only in limited circumstances.
Subdivision (a)(1) describes three d1fferent standards, relating to
appointments by consent of the parties, appointments for trial duties,
and appomtments for pretrial or post-trial duties. '

Consent Masters. Subparagraph (a)(l)(A) authorizes appointment
of a master with the partles consent Party consent does not require

that the court make the appomtment the court, retains unfettered

discretion to refuse appomtment

Trial Masters. Use of masters for the core functions of trial has been
progressively limited. These limits are reflected in the provisions of
subparagraph (a)(l)(B) that restrict appomtments to exercise trial
funcuons The Supreme Court gave clear direction to this trend in La
Buy v. Howes Leather Co., 352 U.S. 249 (1957); earlier roots are
sketched in Los Angeles Brush Mfg Corp. v. James, 272 U.S. 701
(1927). As'to nonjury trials, - this trend has developed through
elaboratlon of the "exceptlonal condltlonj' requlrement in present
Rule 53(b) Thls phrase is retamed and w1ll continue to have the
same force as it has dcveloped Although the provision that a
refererice "shall 'be the «exceptlon and not the rule” is deleted, its
meaning is embraced for this setting by the exceptlonal condition
requirement.

Rules App.B-27
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Rules App.B-28

Subparagraph (a)(1)(B)(ii). carries forward the approach of
present Rule 53(b), which exempts from the "exceptional condition"
requirement "matters of account and, of difficult computation of
damages." This approach isjustified only asto essenually ministerial
determinations that require mastery of much detailed information but
that do not require extensive determinations of credibility.
Evaluations of witness credibility should only be assigned to a trial
master when justified by an exceptional condition

The use of a trial master w1thout party consent is abolished as to
matters to be dec1ded by a Jury unless a statute prov1des for this
practlce ‘ ’ | L )

Abohtion of the direct power to appoint atrial master as to issues
to be decided by a jury leaves the way free to appoint a trial master
with the consent of all parties. A trial nlaster should be appointed in
a jury case, with consent of the partles and ooncurrence of the court,
only ifthe parties waive Jury trial Wlth respect t6 the issues submitted
to the master or if the master’s ﬁndlngsiare to be snbmltted to the jury
as evidence in the manner provided by fortner Rule 53(e)(3). Inno

circumstance may a master be appmnted to: pxesuie at a jury trial.

The central’ function of 'a ‘trial nlas

S to pre51de over an
1)

evidentiary hearing on the mierits' ot the alms‘ or defenses in the
action. - This functlon dxstmgulshe‘s the‘ ’l’t‘r;al“lmaster from most
functions of pretrial and post-trlal mas ;ters If any ‘mastems to be used
for | such matters' ‘as | ‘a; prellmmary i d‘nc‘lon hearmg or a
determination of complex damages isst r e&ample the master
should be a trial mastér. The l1ne ho VoV N‘U“ istinct. Apretnal
master might well concluotr At evidit

dispute, anda post-tnal master m‘l‘ght‘e:

H*earmg on a discovery
queStlons of comphance P

EwTL,

i‘“ HM ‘
[ : '

Vn‘dentlary hearings on.
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Rule 53 has long provided authority to report the evidence
without recommendations in nonjury trials. This authority is omitted
from Rule 53(a)(1)(B). In some circumstances a master may be
appointed under Rule 53(a)(1)(A) or (C) to take evidence and report
without recommendations.

For nonjury cases, a master also may be appointed to assist the:
court in discharging trial duties other than conducung an evidentiary.

hearing.

Pretrial and Post-Trial Masters. Subparagraph (a)(1 )(& authorlzes |
appointment of a master to address pretrial or post-trlal matters.

Appointment is limited to matters that cannot be addressed effectively
and in a timely fashion by an available district judge or magistrate
judge of the district. A master’s pretrial or ppost-trial duties ‘may
include matters that could be addressed by a judge, such as reviewing

discovery documents for privilege, or duties that might not be suitable-

for a judge. Some forms of settlement negotiations, investigations,
or administration of an organization are familiar examples of duties
thata Judge rmght not feel free to undertake

Magzstmte Judges Particular attentmn should be pald to the prospect
that a magistrate judge. may ‘be available forispecial assignments.
United States magistrate judges are authorized by statute to perform
many pretrial functlons in civil actions.. 28 U.S.C. § 636(b)(1).
Ordinarily adistrict Judge who delegates these: functlons should refer
them to a magistrate Judge acting as maglstrate ]udge

There is statutory authorlty to appomt a mag1strate Judge as

special master. 28 U S C.§ 636(b)(2) In spec1al circumstances, or,
when expressly autho‘nzed by a statute other than § 636(b)(2), it may
be appropriate to appu

to perform functions outside those listed in § 63 6(b)(1). There is no

apparent reason to appoirit a magistrate judge to perform as master.

inta mag1sir te judge as a'master when needed

Rules App.B-29
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duties that could be performed in the role of magistrate judge. Party
consent is required for trial before a magistrate judge, moreover, and
this requirement should not be undercut by resort to Rule 53 unless
specifically authorized by statute; see 42 U.S.C. § 2000e-5(£)(5). .

Pretrial Masters. The appointment of masters to participate in
pretrial, proceedings has developed extensively over the last two
decades as some district courts have felt the need for additional help
in managing complex litigation. This practice is not well regulated
by present Rule 53, which focuses on masters. as tnal ‘participants.
Rule 53 is amended to conﬁrm the authorrty to appornt — and to
regulate ‘the use of — pretrlal masters

A pretrlal master should be appomted only when the need 18
clear. . Direct judicialperformance’ of judicial functions may1 be
particularly importantin cases that 1nvplve important publrc issues or

many parties, At the ‘extreme, a ibroad delegation of pretrlal'

responsibility as Well asa delegatlon of trial: responsrbrhtles can run
afoul of Article III. T

A master also may be appdinted to address matters that blur the
divide:between pretrial and trial functions:; The court’s responsibility:
to interpret patent claims as -a matter of law, for example, may be
greatly assisted by appointing a master-who has.expert knowledge of
the field in which the patent operates. 'Review of the master’s
findings will be de novo under Rule 53(g)(4), but the advantages of
initial determination by a mastermay make the process more effective
and timely than drsposrtlon by the Judge acting alone. Determination

of’ forelgn law may present comparable dlfﬁcultles The, dec1sron )

whether to appomt a master to address such matters is govemed by
subd1v1310n (a)(l)(C) not the tnal-master provrsrons of subd1v1sron

@n®.

£
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Post-Trial Masters. Courts have come to rely on masters to assist in
framing and enforcing complex decrees. Present Rule 53 does not
directly address this practice. Amended Rule 53 ‘authorizes
appointment of post-trial masters for these and similar purposes. The
constraint of subdivision (a)(1)(C) limits this practice to cases in
which the master’s duties cannot be performed effectively and in a
timely fashion by an available district judge or magistrate judge of the
district. o

Reliance on a master is appropriate when a compluéx decree
requires complex policing, particularly when a party has proved
resistant or intransigent. This practice: has been recognized by the
Supreme Court, see Local 28, Sheet Metal Workers’ Internat. Assn.
v. EEOC, 478 U.S. 421, 481-482 (1986). The master’s role in
enforcement may extend to investigation in ways that are quite unlike
the traditional role of judicial officers in an adversary system.

Expert Witness Overlap. This'rule does not address the difficulties
that arise when a single person is appointed to perform overlapping
roles as master and as court-appointed expert witness under Evidence
Rule 706. Whatever combination of functions is involved, the Rule
53(a)(1)(B) limit that confines trial masters to issués to be decided by
the court does not apply to a person who also is appointed as' an
expert witness under Evidence Rule 706. ‘ o
Subdivision (a)(2) AND (3)

Masters are subject to the Code of Conduct for United States
Judges, with exceptions spelled out in the Code. Special care must
be taken to ensure that there is no actual or apparent conflict of
interest involving a master. The standard of disqualification is
established by 28 U.S.C. § 455. The affidavit required by Rule
53(b)(3) provides an important source of information about possible
grounds for disqualification, but careful inquiry should be made at the

Rules App.B-31
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time of making the initial appointment. The disqualification
standards established by § 455 are strict. Because a master is not a

public judicial officer, it may be appropriate to permit the parties to-

consent to appointment of-a particular person as master in
circumstances that would require disqualification of a judge. The
judge must be careful to ensure that no party feels any pressure to
consent, but with such assurances — and with ‘the judge’s own
determination that there is no troubling conflict of interests or
dlsqutetlng appearance of impropriety — consent may Justlfy an
other\mse barred appomtment

- One potentralr disqualificatien issue is peculiar to the master’s
role. It may happen that a master who'is an attorney represents a
client whose litigation is assigned to the judge who appointed the
attorney: as master: . Other parties to the litigation may fear that the
attorney-master \will gain special tespect from ‘the judge. A flat
proh1b1t10n on appearance before the appomtmg Judge during the time
of service as master howeyer mrght in. some c1rcumstances unduly
limit the opportumty to make a des1rable apppmtment These matters
may he‘ regulated to some “extent by state rules of professronal

yr:

respon blhty 'I;he ques ion of 15resent conﬂlcts and the poss1b111ty

Dependlng on ‘the ‘crrcum ances,t ‘the Judg may . eons1der 1tlt

, Em
appropriate to impose' a noh—appearance condition on the lawyer

master, and perhaps on'the master s firm as'well,
Subdrvrsron (b) -

The ‘order appomtlhg a pretrlal master is vrtally important in

1nf0rm1ng the master and the parttes about the nature and extent of
the master's duties and authonty Care must be taken to make the
order as precise as. possrblew The partres must be given notice and
opportunity to be heard 6n the questron Whether :a master should be
appointed and on the terrns of the apporntment To the extent
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possible, the notice should describe the master’s proposed duties,
time to complete the duties, standards of review, and compensation.
Often it will be useful to engage the parties in the process of
identifying the master, inviting nominations, and reviewing potential
candidates. Party involvement may be particularly useful if a pretrial
master is expected to promote settlement.

The hearing requlrement of Rule 53(b)(1) can be satisfied by an
opportunity to make written submissions unless the cucumstances
require live testimony. | ' ‘

Rule 53(b)(2) requires precrse designation of the master s dutres
and authority.  Clear identification of any mvestlgatmg or
enforcement duties is particularly 1mportant Clear delmeatmn of
topics for any reports or recommendations is also an 1mportant part
of this process. And it is 1mportant to protect against delay by
establishing a time schedule for performmg the ass1gned dutres Early
designation of the procedure for ﬁxmg the master s compensatlon also
may provide useful guldance to the partles

Ex parte cornmumcatrons betvveen a master and the court present
troubhng questions. Ordmarlly the order should prohibit such
communications, assuring that the parties know where authorlty is
lodged at each step. of the proceedings. - Prohibiting ex parte
communications between master and court also can enhance the role
of a settlement master ‘by:assuring the parties that settlement can be
fostered by confidential: revelatlons that will not be shared; with the
court. Yet there may, be circumstances in which the master's role is
enhanced by the . opportunity for ex parte communications with the
court. A master assigned to help cobrdinate, multiple proceedmgs for
example may benefit from off-the-record exchanges with the court
about logistical matters. The rule does’ not directly régulate these
matters. It requires only that the~< court exercise its.discretion and
address the topic in the order of appointment.

Rules App.B-33
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-, Similarly difficult questions surround ex parte communications
between a master and the parties. Ex parte communications may be
essential in seeking to advance settlement. Ex parte communications
also:may prove useful in other settings, as with in-camera review of
documents to resolve privilege questions. In most settings, however,
ex parte communications with the parties should be discouraged or
prohibited. The rule requires that the court address the top1c in the
order of appomtment

Subd1v1sron d)(2)O) prov1des that the appomtment order must

 state the nature of the materials to be preserved and filed as the record

Rules App.B-34

of the master S actrvrtles and (b)(2)(D) requires that the order state
the method of ﬁhng the record. It i is not feasible, to prescribe the
nature of the record. w1thout regard to the nature of the master’s
dutres The records approprlate 1o d1scovery dutles may be dlfferent
from those approprrate to errcouragmg settlement mvestlgatmg
p0531ble vrolatlons ofa complex decree, or maklng recommengdations
for trial ﬁndmgs A basic requlrement however rs that the master
must make and file a completerecord of the evidérice considered in
making or recommending findings: .of fact/on the basis of evidence.
The;order. of appointment should routinely: include|this requlrement
unless the nature,of the appointment precludes any jprospect that the
master will make Or recommend evidence-based. ﬁndmgs of fact. In
some ‘olrcumstances it may be.appropriate for a party to fileaterials
drrectly with :the court .as provided by Rule 5(¢), ‘but"in many
circuriistances - filing- with. . the, . court. ‘may © be 1nappropr1ate
Conﬁdentrahty is 1mportant with respect to. many | materrals that may
propetly be considered by a master.+ Materials injjthe! record can be
transmitted torthe court, and ifiled, in- ‘connection: with review of a
master: siorder; report, or recommendatlons under subdivisions (f) and
(g)- Independently of review proceedings; the court may-direct ﬁlmg
of any| imiaterials that it-wishes to make part of the wpubhc record

", Lh H i
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The provision in subdivision (b)(2)(D) that the order must state
the standards for reviewing the master’s orders, findings, or
recommendations is a reminder ofthe provisions of subdivision (g)(3)
that recognize stipulations for review less searching than the
presumptive requirement of de novo decision by the court.
Subdivision (b)(2)(D) does not authorize the court to supersede the
limits of subdivision (g)(3).

In setting the procedure for fixing the master's compensation, it
is useful at the outset to establish specific guidelines to control total
expense. The court has power under subdivision (h) to change the
basis and terms for determining compensation after notice to the
parties.

Subd1v1s10n (b)(3) perm1ts entry of the order appointing a master

only after the master has filed an affidavit disclosing whether there is.

any. ground for disqualification under 28 U.S.C. § 455. If the
affidavit discloses a possible ground for disqualification, the order
can enter only if the court determmes that there is no ground for
disqualification or if the partles knowing of the ground for
disqualification, consent with the court’s approval to waive the
disqualification. ;

The prov1smn in Rule 53(b)(4) for amendmg the order of
appointment is as important as the provisions for the initial order.

Anything that could be done in the 1n1t1a1 order can be done by

amendment. The hearmg reqmrement can be satisfied by an
opportunity to make wrltten submlssmns unless the circumstances
require live testlmony

Subdivision (c)

- Subdivision (c) is a simplification of the provisions scattered
throughout present Rule 53. Itis intended to provide the broad and
flexible authority necessary to discharge the master’s responsibilities.

Rules App.B-35
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The most important delineation of a master’s authority and duties is
prov1ded by the Rule 53(b) appointing order. :

Subdivision (d)

The subd:lVISlon (d). prov151ons for ev1dent1ary hearings are
reduced from the extensive provisions in current Rule 53. This
simplification of the rule is not intended to diminish the authority that
may be delegated to a master. Rehance is placed on the broad and
general terms of subdrvrslon (c)

. Subdlvlsmn (e)

 Subdivision (e) provides that a master's order must be filed and

entered on the docket. It must be promptly served on the parties, a
task ordinarily accomplished by mailing or other means as permitted
by Rule 5(b). In some circumstances it may be appropriate to have
the clerk’s office assist the master in mailiné the order to the parties.

Subdnvnsnon (f)

Subdivision (f) restates 'some of the provisions of present Rule
53(e)(1). The report is the master's primary means of communication

with the court. The materials to be provided to support review of the

report will depend on the nature of the report. The master should

provide all portions of the record preserved under Rule 53(b)(2)(C) ‘

that the master ‘deems relevant to the report  The parties may
designate additional materials from Jrhe record and may seek
permission to supplement the record 1rh evrdence The court may

direct that additional materials from the record be prov1ded and filed..
Given the wide array of tasks that may be as51gned to a pretrial

master, there may be circumstances that justify seahng a report or
review record against pubhc access —areport on continuing or failed
settlement efforts is the most hkely example A post—trlal master may
be assrgned duties in formulatmg ar ecree that deserve similar

0
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protection. Such circumstances may even justify denying access to
the report or review materials by the parties, although this step should
be taken only for the most compelling reasons. Sealing is much less
likely to be appropriate with respect to a trial master’s report.

Before formally making an order, report, or recommendatlons
a master may find it helpful to circulate a draft to the parties for
review and comment. The usefulness of this practice depends on the
nature of the master’s proposed action.

Subdivision (2)

The provisions of subd1v1swn (g)( 1) describing the court’s
powers to afford a hearing, take evidence, and actona master’s order,
report, or recommendations are drawn from present Rule 5 3(e)(2), but
are not limited, as present Rule 53(e)(2) is limited, to the report of a
trial master in a nonjury action. The requirement that the court must
afford an opportunity to be heard can be satisfied by taking written
submissions when the court acts ‘on the report without takmg live
testimony. T Co

The subd1v1810n (8)(2) time limits for objecting to — or seeking
adoption or modification of — a master's order, report, or
recommendations, are, 1mportant They are not jurisdictional.
Although a court may properly refuse to entertain: untimely review
proceedings, the court may excuse. the. failure to seek timely review.
The basic time period is Iengthened to 20 days because the present
10-day period may | betoo short to perrmt thorough study and response

to a complex report deahng with complex litigation.  If no party asks -

the court to act on a master’s, report, the. court is free to adopt the
master’s action jor to disregard it-at any relevant point 'in the
proceedings.

Subdivision (g)(3) establishes the standards of review for a
master’s findings of fact or recommended findings of fact. The court

Rules App.B-37



Report of the Civil Rules Advisory Committee

Page -38-

Rules App.B-38

must -decide de novo all objections to findings of fact made or
recommended by the master unless the parties stipulate, with the
court’s consent, that the findings will be reviewed for clear error or
— with respect to a master appointed on the parties’ consent or
appointed to address pretrial or post-trial matters — that the ﬁndlngs
will be final. Clear-error review is more likely to be approprrate with
respect to findings that do not go to. the merits of the underlymg
claims or defenses, 'such as ﬁndmgs of fact bearlng on a pr1v1lege
objection to a discovery request. Even if no objection is made, the
court is free to decide the facts de novo; to review for clear error if an
earlier approved strpulatlon provided clear-error. review; or to
wrthdraw its consent to a strpulatron for clear—error review or finality,
and then to decide de novo. If the court w1thdraws its consent to a
stlpulatlon for ﬁnahty or clear-error rev1ew 1t ‘may reopen the
opportumty to object |

S

Under Rule 53(g)(4), the -court must dec1de de novo 'all-

objectlons‘to conclusions of law made or recomriiended by a.master.

As with findings of fact, the court also may decide conclusions of law-

de novo when no objectmn is rnade

1‘ : ! v

Apart from. factual Hand legal questlons masters often make
determ1nat10ns that,‘ when made by a trial court, would be treated as
matters of; procedural dlscretron The. court may set'a standard for
review of such matters in the. ordér, of apporntment and may amend
the order to establish the standard. If no standard is set by the original
or amended order appomtlng the master, review of procedural matters
is for abuse of dlscretronw .The subordinate role of the master means
that the, tr1a1 court’s review for abuse of discretion may be thore

searching than the review:that an appellate court makes of 4 trial

court. It

)
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If a master makes a recommendation on any matter that does not
fall within Rule 53(g)(3), (4), or (5), the court may act on the
recommendation under Rule 53(g)(1).

Subdivision (h)

The need to pay compensation is a substantial reason for care in
appointing private persons as masters.

Payment of the master’s fees must be allocated among the parties
and any property or subject-matter within the court’s control. The
amount in controversy and the means of the parties may provide some
guidance in making the allocation. The nature of the dispute also may
be important — parties ‘pursuing matters of public interest, for
example, may deserve special protection. A party whose
unreasonable behavior has occasioned the need to appoint a master,
on the other hand, may propetly be charged all or a major portion of
the master's fees: It may be proper to revise an interim allocation
after decision on the merits. The revision need not await a decision
that is final for purposes of appeal, but may be made to reflect
disposition of a substantial portion of the case.

The basis and terms for fixing compensation should be stated in
the order of appointment. The court retains power to alter the initial
basis and terms, after notice and an opportunity to be heard, but
should protect the parties against unfair surprise.

The provision of former Rule 53(a) that the "provision for
compensation shall not apply when a United States Magistrate Judge
is designated to serve as a master" is deleted as unnecessary. Other
provisions of law preclude compensation.

Subdivision (i)

Rule 53(i) carries forward unchanged former Rule 53().

Rules App.B-39
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. Conforming Amendments: Rules 54(d), 714(h)
Rule 54. Judgments; Costs “

Tkok k k%

(d) Costs; Attorneys’ Fees.

' EEER

(2) Attorneys’ Fees.

® ¥ % ok ok

(D) By local rule the.court may establish special
procedures by which issues relating to such fees
may be resolved without extensive evidentiary
hearings. In addition, the court may refer issues
relating to the value of services to ‘a special master
under Rule 53 without regard to the provisions of
subdiviston ¢b) Rule 53(a)(1) thereof and may refer
a motion for attorneys® fees to a magistrate judge
under Rule 72(b) as'if it were a dispositive pretrial
matter.

* ok ok k%
" Committee Note

Rule 54(d)(2)(D) is revised fo reflect amendments to
Rule 53. ‘ j 3 -

~—
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Rule 71A. Condemnation of Property

% ok ok ok &
(h) Trial.

* %k ok k%

Inthe event that a commission is appointed the court may
direct that not more than two additional persons serve as
alternate commissioners to hear the case and replace
commissioners who, prior to the time when a decision is filed,
are found by the court to be unable or disqualified to perform
their duties. An alternate who does not replace a regular
commissioner shall be discharged after the commission
renders its final decision. Before appointing the members of
the commission and alternates the court shall advise the

“parties of the identity and qualifications of each prospective

commissioner and alternate and may permit the parties to
examine each such designee. The parties shall not be
permitted or required by the court to suggest nominees. ‘Each
party ‘shall have the right to object for valid cause to the
appointment of any person-as a commissioner or alternate If
a comm1ss1on s appointed it shall have the powers authority
of a master provided in subdivision Rule 53 Rule 53(c) of Rute-53 and
proceedings before it shall be governed by the provisions of
pal‘agraphr(-l-)-and-(iﬁ-af—subd-lwm Rule 53(d) of Rute-53.

Its action and report shall be determined by amajority and its
findings and report shall have the effect .and be dealt with by
the court in accordance with the practice, prescnbed in
paragraph-(ﬂﬂ-ﬁfsubdfwsmnRule Rule 53(e). (), an (gmﬂ%u}e

53. Trial of all issues shall otherwise be by the court.

* % k% %
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. Committee Note

The references to specific subdivisions of Rule 53 are
deleted or revised to reflect amendments of Rule 53.

Changes\Made‘ After Publication and Comment

Subdivision (a)(3), barring appearance by a master as
attorney before the appomtrng judge durmg the period of the
appointment, is deleted SublelSlOIl (@)(4)i is renumbered as

@)

Subdi\/ision ®d)(2) is amended by‘adding new material to

the subparagraph (A), (B,) (C), and (D) specifications of

issues that must be addressed in the order appointing a master.
(A) now requires a statement of 'any investigation or
enforcement duties, (B) now establishes a presumption that
ex parte. commumcatlons between master and court are

~limited to admrmstratrve matters the court may, in its
 discretion, perrmt ex parte commumcatlons on other matters.

(C) directs that the. order address not only preservation but
also filing of the record (D) requlres ithat the order state the
method of' ﬁhng the record ‘ :

- Subdivision b)B)is changed by requiring an opportunity
to be heard on an order amendmg an appomtment order It

‘also is renumbered as (b)(4)

Subd1v1s1on (b)(4) renumbered as: (b)(3) 1s redrafted to
express the or1g1na1 meaning more clearly." .

Subdivision (c) has a minor style change.

fj
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Subdivision (g)(1) is amended to state that in acting on
a master’s recommendations the court "must" afford an
opportunity to be heard.

Subdivision (g)(3) is changed to narrow still further the
opportunities to depart from de novo determination of
objections to a master’s findings or recommendatlons for
ﬁndlngs of fact.

\ Subd1v151on (g)(4)is changed by deleting: the opportunity
of the parties to stipulate that a master’s conclusmns of law
will be final. : :

Subdivision (1) addressmg appomtment of ¢ a maglstrate
judge as master, is deleted.

Recommendation

The Committee recommends adoption of Rule 53 with
changes made to reflect the public comments and testimony.
This complete revision of Rule 53 brings the rule into
conformity with contemporary practice. Masters are now
used for a wide variety of pretrial and post-trial tasks that are
not described by the pr0v151ons for trial masters that constitute
present Rule 53.

Revised Rule 53 makes several important changes in
addition to captunng and regulating appointments of pretrial
and post-trial masters. Under the new rule, a trial master may
be appointed in a case to be tried to a jury only if the parties
consent. The strmgent approach to appointment of trial
masters adopted by the Supreme Court is preserved for cases
to' be tried to the court. As described below, judicial
responsibility for reviewing a miaster’s findings is enhanced.

Rules App.B-43
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- The provisions describing the master’s authorlty are

simplified and made more flexible.

The committee recommends several changes from the
text published in August 2001. In the order of appearance in
Rule 53, they include these changes: .

" As published, Rule 53(a)(1)(3) barred a master from
appearing as an attorney before the appointing judge during
the period of the appointment. Commients on this prohibition

- emphasized. the ;difficulties that might be created both in

making desirable initial appointments and in responding to
unrelated and unforeseen 11t1gat10n that mlght arise during the
period of the appomtment The committee recommends
deletion of this provision, with a comment in the Committee
Note that calls attention to the issue.

Several additions are recommended for Rule 53(b)(2),
which sets out prov1srons that must appear in an order
appointing a master ‘These addltlons were made in response
to comments . by the Department of Justice, which has
extensive experlence in lltrgatlon before masters. One of

these” additions hmlts ex parte commumca‘uons between
‘master and court to admlmstratlve ‘matters unless the court

establishes broader limits in the’ order appointing the master.
The "effective date" provision of Rule 53(b)(4) is redrafted to
express the 1ntended meaning more clearly, and this paragraph
is renumbered as paragraph’ (b)(3)‘ "

" The rev1ew prov151ons of Rule 53(g)(3) and (4) are
changed substantlally Rule 53(g)(3) was initially published
in altérnative ‘Versmns The first ‘version. estabhshed a
presumptlon of de novo review on matters of fact unless the
order of appomtment prov1ded for Clear—error review or the

o
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parties stipulated for finality. The second version attempted
to establish a parallel to - magistrate-judge practice,

establishing a presumption of clear-error review for "non- -

substantive fact findings," and de novo review for
"substantive fact issues." The committee recommends

adoption of a new version that improves upon the first .

alternative. The new version requires de novo determination
of objections to fact findings unless the parties stipulate with
the court’s consent that review is for clear ¢ error, or ‘that'the

findings of a master appointed by consent or for pretrial or

post-trial duties will be final. The Committee Note ‘adds a
reminder that the court may determine fact issues de novo
even if no party objects. These changes reflect: several
appellate decisions that reflect substant1a1 doubts about the,
authorlty of an Article ITI Judge to delegate respon51b111ty to
a master. Slmllar doubts underlie the recommendation that
(g)(4) be changed by deletlng the provision; that would allow

the partles to, stlpulate thata master’s conclusmns of law will

be final.
| Rule 53(1) was published in a form that reﬂected the

substantlal tens10ns that surround appointment ofa magistrate
Judge to act as special master Several comments suggested
that it is better not to address these questions in Rule 53.
Both the Committee on Administration of the Magistrate
Judges System and the Federal Magistrate J udges Association
recommended that subdivision (i) be abandoned. These
recommendations were persuasive. The committee

- recommends kleletiotl of Rule 53(i).

|
'
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Summary of Comments on Rule 53

General

- Thomas Y. Allman. Esq., D.C. Hearing Written Statement 01-CV- 026 "The restated Rule[] * ok ok

53 seem[s] quite appropriate.” The change is "long overdue and quite useful." Experience with
special masters shows that they free up overworked Magistrate Judges "while allowing a body of
expertise to build ona specrﬁc case;" The protections built into:the appomtment and management
process are consistent with.a practrcal approach ‘

Peter J. Ausili, Esg.. ED.N.Y. Civil Justlce Comm1ttee D C. Hearm ‘ 211 ff.: Rule 53 does need to
be revamped to brlng it i lme wrth common practrce A common role of spec1a1 masters is to
reduce the court’ s workload

o ‘ RN

Federal Magistrate Jud esHAssn _01-CV-057: "[O]verall the, amendments provide an excellent
guideline and framework to regularrze the practice;of utilizing spec1a1 masters and do reflect
contemporary practlce The rules are most helpful in prov1d1ng the.court.and counsel an effective

resource for the use, of Spec1a1 Masters * * *" N

Section of AntitriistLaw, ABA, 01-CV-072: Generally supports the "efforts to update the standards

for appointment and‘ utlllzatlon of spec1a1 masters The Sectlon ¥ 1s»of the view that Rule 53

should have little 1mpact on antrtrust liti gatron Because antltrust cases typrcally involve complicated
p K

facts, the Section o Antltrust Law believes that the aSSrgned Judge rather than a special master or

a magistrate Judge,‘ hould sttperwse the pretrral phase of the case. I‘nvolvement of the assigned

judge from day one servesto educate the judge and mlmmrzes the 1nefﬁ<:1enc1es that inevitably arise

when two or more’ Jud1c1ah officers dre involved in thé pretrral phase of a case."

State Bar of Cal., Comm. on Fed. Cts., 01-CV-089: Agrees that there is room to explore more
creative models, and that they will be difficult to develop And agrees t that collaboration at least
between the Evidence and C1V11 Rules Committees 'will be requ1red Perhaps consideration of this
extensive Rule 53 rev1s1on should be postponed untll this other 1mportant further work" can be
done. o '

Margaret G. Farrell Esq t01 CV 092 Amendment is’ necessary to deal with issues not now
addressed by Rule 53. The‘ treatment of pretrral,ttrlal and post-trial, stages recognizes that these
distinctions are made by courts in present practice. Having studied these matters for the FJC, has
concluded that it is wise to require courts to address discrete issues (such:as ex parte communication)
but at the same time allow judges considerable latitude and discretion. Finally, the Note recognition
of the diverse roles and functions performed by special masters "is a valuable modernization of the
rationale for the flexibility that Rule 53 has in fact provided." But it might be wise to address the
appealability of an order appointing a special master. Mandamus is the only method now available
before final judgment; the jstandards for mandamus are demanding, and the burdens of cost and delay
of proceedings that lead to final judgment cannot be restored. An interlocutory appeal provision akin
to Rule 23(f) might be wise. (

Rules App.B-46
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On a different matter, suits against special masters for misfeasance and malpractice have been

dismissed on judicial immunity grounds. See, e.g., Smith v. District of Columbia, No. 92-555, Order
No. 42192 (D.D.C.Apr.20, 1992), on appeal, No 93-7046 (DCCir.1993); Wagshal v. Foster, 1993
WL 84699 (D.D.C.). "Such immunity ought to apply, if at all, only when a special master is
‘performing judicial functions, not when he or she is performing administrative or other tasks not
judicial in nature. The Comment might acknowledge this issue and recognize that like other risks
of liability, this one can be insured by malpractice insurance or a bond, the costs of which are
properly included in the costs of the reference.” |

Subdivision (a) - Appointment

. E.D.N.Y. Civil Justice Committee D.C. Hearing 212 ff.: (1) The committee
believes that once the parties consent to a master, further judicial authorization is not necessary. (2)
The exceptional condition provision is carried forward; the committee believed examples would be
useful. One is matters that are unduly burdensome, as where the parties are so contentious that the
court is forced largely to ignore the rest of its docket. (The written statement, 01 -CV-056, adds: the
matter is overwhelming, or it "simply does not make sense for the judge to deal with the particular
matter.") (3) (a)(1)(C) deals with pretrial and post-trial matters, but does not say so expressly. The
rule itself might refer to pretrial matters, collateral matters arising during trial, and post-trial matters.
(4) It places a hardship on small-firm lawyers to exclude them from appearing before the appointing
judge in other matters. (The writtenteport, 01-CV-056, notes that some comrittee members thought
the proposed rule is necessary to avoid the appearance of impropriety. The ma4jority: feared that
disqualification from cases already pending,before the appointing judge would impose undue
hardship on clients.) (5)-01-CV-056: Rule 53(a) presently provides that a master can obtain a writ
of execution against a party who fails to pay coutt-ordered compensation. A majority of the
committee believe that Rule 53(h) covers the nced% a minority beliege the rule provision should be
restored. L S :

Department of Justice, 01-CV-073: (Attaches the Department policy on the use of masters in cases
involving the United States.) (1) The existing language of Rule 53(b) should be retained to
emphasize the need to limit appointment of trial masters: such appointment "shall be the exception
and not the rule." Masters should not be appointed to alleviaté caseload problems, nor because a case
presents difficult technical issues. Nor is it appropriate to appoint a master whose decision will be
reviewed in substantial detail. Cost should be considered. (2) (a)(1)(C) is problematic for similar
reasons: the reference to matters that cannot be effectively and timely addressed by a judge may be
used to undermine the limits on appointment — (C) is not explicitly limited to pretrial and post-trial
masters, and might be invoked to appoint a trial master without a need to show exceptional
conditions. The rule should be revised to read: "address matters involving pretrial and post-trial
duties that cannot be addressed effectively and timely * * *."' Finally, the Department agrees that
"[a]bsent some extraordinary situation, a master should not serve as a court-appointed expert in the
same case." ‘ ! ‘

Maritime Law Association, 01-CV-081: The Rule 53,(3)"(3) bar on appearing before the appoihtihg

judge "is not necessary or appropriate. * * * When a master is appointed in a maritime case, he or

Rules App.B-47
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she often is a maritime specialist whose practice and that of his or her firm is concentrated in the
federal courts. Barring that lawyer (or possibly that lawyer’s firm) from appearing before the
appointing judge * * *.would unnecessarily hinder the master or his firm in their representatrons of
their clients and Would dlscourage the attorneys from accepting. apporntments FEEN 0w

State Bar of Cahforma Comm. on Fed. Cts.. 01-CV-089: (a)(l)(C) seems fo permrt reductron of the .

exceptron and not ‘the rule" approach Increased use. of special masters partrcularly those with
special expertise in partrcular drscrplmes, is generally beneﬁc1a1 But Rule 53 should "not be too
readily invoked to facilitate appointment of special masters, to act as d1scovery referees or as
settlement masters, where particular- expertlse or unique experience is not required.” This concern
is helghtened when the cost of a master is substantral most partlcularly when the htrgants have

. . R Lo T
| I L u* A “A\H I

o :
imin atron of the exceptlon not the rule ﬂ*language of

Apphcatlon of Rule 5 3 now does dlstmgulsh —-the condltrons must be more exceptlonal to warrant

appomtment of atrial, ‘master \ThlS dlstmctron should be: clarified in the Rule. 2) And the flanguage .

of (a)(l)(C isi/ problematrc ‘lt\ISMIl()t,, clear whether it limits- appomtments ,to dutres that cannot be
performed, bynauudgenorﬂrnagrstrate jtudge : s
1nfractrohswo wcb‘urt‘
ev1dent1ary hearmgs

" ‘tairied ‘*ouit;sid“e‘

subdrvrslon (g)

A y
il 0o

Subdlvrslon (b) - Order Appomtmg Master

N b

Peter J. Ausili, Esg .EDN.Y. Civil Justice Comrmttee, D.C. Hearing 215-216: The rule need not
require the Judge to address questlons of ex parte comrnumcatlons up front Still, it is good practice

to deal w1th thrs in the’ order -

Co o
b e

Department of Justrce= 01 CV-073 Subdrv1srons (b) through (f)-may: provrde a helpful structure but
a number of specific concerns remain. (1) (b)(2)(A) does not refer to'the parties’ conduct of thé

hearing before the master, mcludmg the opportunity to be heardior to submit evidence. Present Rule

53(c) requires a record of evidence presented and excluded.  The Rule "should require that the
appointing order describe: specrﬁcally the manner of the parties’ presenting evidence and argument
before the master Due process requires the protection. of notice and hearrng on the record,
especrally if review is for clear error; see Ruiziv: Estelle, 5th Cir. 1982, 679 F.2d 1115, 1162-1163.
At Jeast the Notes should reﬂect a presumption that if review is to be. for clear error the appointing
order: must -require the tmaster to hold a hearing and take ewdence unless the partres consent
otherwise. (2) (b)(2)(A) does not address the special needs of masters involved in framing and
enforcmg complex decrees "The asserted occasional need for * sweepgng mvestrgatrve powers .as

well as the ‘limits on’, such powers * ko are of sufﬁcrent 1mpo ce to require a more spec1ﬁc ‘:

statement of authorlty mthe Rule stext." Anew subparagraph should require that the order describe

Rules App.B-48
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"the nature and extent of a post-trial master’s investigative or enforcement powers, if any." (3)
(b)(2)(B) addresses ex parte communications. Ex parte contacts with a master may be subject to the
same ethical constraints as contacts with a judge; see Jenkins v. Sterlacci, D.C.Cir.1988, 849 F.2d
627, 630; in re Joint Eastern & Southern Districts Antitrust Litigation, E.D., S.D.N'Y.1990, 737
F.Supp. 735, 739-740. The rule should state expressly a presumption that ex parte contacts with the
judge should be limited to administrative matters. (4) (b)(2)(C) should state a presumption that the
master’s record is to be filed in matters in which the judge is to review and act on the master’s report,
order, or recommendations. A filing requirement would reduce uncertainty as to what constitiites
the record for review — see Shafer v. Army & Air Force Exchange Serv., 5th Cir.2002, 277 F.3d
788. One provision mrght be: "unless otherwise provided by the order of appointment, the master
shall file the re¢ord of all the materials on which he or she has relied in producing the order, report,
or recommendations. The record shall include a transcript of all proceedings held on the record."
S)d(@AB) perrmts amendment of the appointing order after notice to the parties. Literally, it would
permit changes in the duties of a master appointed on the parties” consent. A new sentence should
be added: "If the appointment of the master was by consent of the parties, any amendment of the
order must also be by the consent of the parties." (6) (b)(4) contemplates that the appointment order
take effect only after both events — the affidavit is filed and the date set by the appointing order has
amved It should say "appomtment takes effect ¢ on the later of" the two dates

Marltlme Law Assn., 01 CV 081: Restrrctrons or prohrbltlon of ex parte communications wrth a

party are approprrate 'in, aImost all instances,” but there is "no justification for requiring the
appointing order to state the crrcumstances in whrch a master may communicate ex parte with the
court. Indeed, we believe that free commumcatron between the appomtmg Judge and the appomted
master is essentral for the effectrve utrhzatlon of the master "

W Subdxvnsron (€) — Master 'S, Authorlty

Margaret G. Farrell, Esq.. 01-CV-092: The Note addresses the conﬁdentlahty of material submitted
to amaster. "In my experience," the vital i importance of conﬁdentlahty may be especially so "when |
documents are produced in proceedings before a master who is trying to mediate or settle a case."”
It is not now clear whether a master can enter a protectrve order under Rule 26(c). "Perhaps the
question could be clarified. " : o

Subdrvnswn @ - Master s Report

. E D N Y. C1v11 Justlce Commlttee~ D.C. Hearing 214- 215 The Rule does not
provide for circulation of a draft report, which i is in the current rule. : The Note refers to it. It mrght
be put into the rule. A

Subdivision (g) - Standards of Review

Prof. Anthony M. Sabino, 01-CV-67: Proposed Rule 53 seeks to be neutral, neither encouraging nor
discouraging use of masters. The proper standard of review is essential to maintain this balance.

Version Two is troubling. ‘De novo review of "substantive" fact issues will invite disputes seeking
to distinguish substantive facts from others. The clear error standard forreviewing "non-substantive"
facts "simply puts too much factﬁndmg power in a nonjudicial officer." Version One is better. De

Rules App.B-49
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novo review of factfinding "provides a superior check and balance upon the work of the master, and
is consonant with the constitutional- authority of the Article III courts." De novo review is also .
appropriate for conclusions of law; the rule should. not permlt the partles to- stlpulate that a master

conclusmns of law. W111 be ﬁnal SIS : Co i ¥ "

hearmg ma patent
that could be dec'

may-give greater deference to the factual findings of a non~Judge mmaster than to those ofa maglstrate
Judge i 'A,maglstrat 'udge S recommendatlons onaeases dlsposmve matter are :rev1ewed de fiovo;

). "This w' d] be

i

tcons1stent W1th

h’ M‘ inting ‘orde; s wppr(:)pnat‘e
Alternative 2 betwee ‘substantlve fact issues an “other fact i sues "i$ one t ‘h d to artlculate
under any general standard and this dlstmctlon wﬂl likely lead to collateral issues with regard to the
matter of review." (2) "Wholeheartedly"‘ supportsinclusion ofthe proposed (2)(5) standard toreview

procedural rullngs fokr abuse of drscretlon

. - ,‘f“

Dep*artment of J ustlce 01 CV 057 (1) (g)(l) should say not that the court "may" but 1nstead should
say:fishall taffordt anwopportumty tobe heard: . (2) The parties:should have the r1ght to select de novo
Teview, asi 1ncorporated in the order of appointment.; The first published alternatlve 'provides a more
definitive statement of the factual burden of proof by which to apply a- clear erfor’ tule.of review."

The second alternative turns on the dtstmctlon between 'substantive’ and "non-substantive" issues:
this distinction "creates a potentlal for amblgulty and confus1on, but this. alternative is "more
versatile] addressing, .for example, fact-finding concermng dlscovery conduct 'On; balance the
Department prefers: the first versiont! ., But it should be 4mended to express the parties’ right to
choose: (2)(3)(A) "thus would state that the court would decide, all fact issues de'hovoiunless ‘the
parties stipulate with the'court’s consent that the master s ﬁndmgs w111 be reviewed for clear error

" t M\ ! '

Maritime Law Assn.. 01-CV- 081 Favor Version 1 But (l) the court’s consent should not be

necessary if the parttes agree that the master’ S ﬁndlngs of fact Wl]l be ﬁnal At the same time; )
when the partles agree that the ﬁndmgs W111 be ﬁnal the court tshould retaln Junsdlctlon as in
arbltratlon to ensure that the master has g1ven the ‘partles a fatr hearmg Former Admtralty Rule

Rules App.B-50

052 Tti is anomalcus that under presentttRule 53, .tanld under the proposed versions as well "a court

‘orts in pretrla matters and seems
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431/2 provided that in such circumstances the court would review the report according to the
principles governing review of an arbitral award. Rule 53(g) should add a new "(6) If the parties
have stipulated as provided above for the master’s findings of fact to be final, such final findings
shall be subject to review by the appomtmg court under 9 U. S C. §§ 10-11 as if they were contained
in an arbitration award."

State Bar of Cal., Comm. on Fed. Cts. 01-CV-089: Supports the first alternative, establishing de
novo review unless the appointing order specifies a different standard. And also supports (g)(5) "as
it prov1des both a definite standard and one which will protect the rights of the litigants if applied
by the district court in the searching manner envisioned by the Advisory Committee."

Margaret G. Farrell, Esq.. 01-CV-092: (1) It is not clear whether the default rule of clearly erroneous
review "applies where a master makes findings or recommendations based on something other than
a formal ev1dent1ary hearing." In current practice, dlscovery/settlement masters. and post—trlal
masters "do, in fact, make findings based. on information — like the inspection of prisons — that is
not gained at a formal ev1dent1ary hearing. " Due’ process problems are raised by limiting review to
clear error. Some courts now provide for a de novo evidentiary hearing at the request of an objecting
party when a master finds facts on the basis of an informal fact-ﬁndmg proceeding. (2) Article I1I
may not permit a clear-error standard of review for findings "of the merits of liability." Case law
provides. uncertain gmdance ‘See-U.S. v.. Mlcrosoft Corp., D.C.Cir.1998, 147 F.3d 935; In re
Bituminous Coal Operators Assn., D! C Cir.1991,949 F 2d1165,1 169; Stauble v. ‘Warrob, Inc., st
Cir.1992, 977 F.2d 690, 694, 695. (And Stauble: should not be cited for its pretrial aspects [p. 137]:
in the court of appeals the major issue was the master s trial role.

Subdivision (i) - Magxstrate Judges

Committee on Administration of Magistrate Judges System. Hon. Harvey E. Schlesinger, 01-CV-
052: (1) Subdivision (i) and associated "commentary" should be deleted. The paragraph beginning

at the bottom of p. 135 should be deleted, and replaced by this: "Title 28 U.S.C. § 636(b)(2)
authorizes courts to appoint United States magistrate judges as special masters under the Federal
Rules of Civil Procedure. For this reason, language referring to magistrate judges in the current Rule
53 is eliminated as unnecessary. Because the range of duties assignable to magistrate judges is
comprehensive even without recourse to special master provisions, see generally 28 U.S.C. § 636,
courts have seldom invoked those provisions, although they retain the option to do so." (2) The Note

"could be changed to make clear that a magistrate judge retains his or her statutory contempt
authority even when serving as a master." See § 636(e)(2), added in 2000.

Mikel L. Stout. Esq.. 01-CV-054: Would delete the second sentence of (i). There is no need to limit
the authority to appoint a magistrate judge whenever the court finds appointment appropriate.

Federal Magistrate Judges Assn.. 01-CV-057: Recommends deletion of all of subdivision @).
Continued "inclusion of magistrate judges in this role would undermine the position and authority
of magistrate judges as judicial officers and would be inconsistent with the best utilization for
magistrate judges." The role of magistrate judges acting as judges has continued to expand.
Although § 636(b)(2) provides for acts as special master under the Federal Rules of Civil Procedure,

Rules App.B-51
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this statute was adopted before later expansions of magistrate judge authority, and "is now obsolete."

Appointment of magistrate judges as special masters is becoming increasingly rare. Proposed Rule-
53(a)(1)(c) limits appointment of special masters to matters that cannot be addressed effectively by .
a district, Judge or magistrate judge; this recognizes that a magistrate judge may appoint a master,.
either for such. pretrial matters as dlscovery or when a magistrate judge is exercising;consent

]unsdlctlon for trial. Apphcatlon of Rule 53 to magrstrate Judges would be inconsistent with the

standards of review set in'§ 636, whreh prov1des demnovo review:on dlSpOSlthe matters and ™ learly :
erroneous or contrary to law" review on other matters, A maglstrate Judge appomted under:‘ ule 3.

would be’ rev1ewed by these standards wonly if adopted in the appomtmg order The altematlve of

appointing a magrstrate Judge as master only ‘when spemﬁcally authorlzed by 4 statute other than' §‘

636(b)(2) Woul} “create confusion. Congress ¢an enact spec1ﬁc statutes, such as. § 2000(e)(5), that
dlsposes of those spemﬁc mattersn b e e R

S at Ma respeetful drstance from on

R M ‘\7}“

Rules App.B-52




(T
R

Report of the Civil Rules Advisory Committee
Page -53-

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 53. Masters |

O 00 1 ON W W N

i) . >
21 1uauc Ulll)’ u_[JUJJ d Dl..lU Wll.ls L.llal DUIIIC UA\«U}JLIUIIGI LUIIUILIUTI

AP,
22 I CLI Ll.ll o 1 L UPUII LU.U \.«Ul.lDCJJ.L UL IJLC Pal U.L«D, [<3 1uagla Ll aLC
| . o o +

C
e

Rules App.B-53




Report of the Civil Rules Advisory Committee
Page -54-

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47

48

49
50
51
52
53
54
55

Rules App.B-54

‘@

®




C”'\

% ’
s

O

Report of the Civil Rules Advisory Committee

Page -55-

56
57
58
59
60
61
62
63
64

65
66
67
68
69
70

71

72
73
74
75
76
77
78
79
80
81
82
&3
84

3

Rules App.B-55



o

Report of the Civil Rules Advisory Committee
Page -56-

85 e—Report:

86 —Contentsand-filing—Fhe-master-shatt-prepare-a
89  factand-conclusions-of-taw; the-master-shatt-set-them
90 = forthrimtheteport—The mastershatt-fite-the-report-with
92 the-fiting—frramactiontobe-tried-without-ajury-untess
03 Lo

94

95

96

97
o8 '
99
100

101

102

103

104

105

106

107

108

109
110
111
112
113
114
115

®

S ars S

e g e I, ROV PP RS |
qp‘\gu’ulc‘ LSS UCSSUDITIITITICT 0T
AT s '

e

Rules App.B-56



)

D

O

Report of the Civil Rules Advisory Committee

Page -57-

116
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130
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133
134
135
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137
138

(a) Appointment.

13

(1) Unless a statute provides otherwise, a court may

appoint a master only to:

- (A) perform duties consented to by the parties:

(B) hold trial proceedings and make or recommend
findings of fact on issues to be decided by the court

without a jury if appointment is warranted by

(i) _some exceptional condition, or

(ii) the need to perform an accounting or

resolve a difficult computation of damages: or

Rules App.B-57
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139
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141
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143

144

145
146

147

148

149
150
151

152
153
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155

156
157
158
159

Rules App.B-58

(C) address pretrial and post-trial matters that
canhq’; be é;'ddressed effectively and timely by an

|  available district judge or magistrate judge of the

(2) A master mustnot have a relationship to the parties.
| ‘ ‘couﬁsel, - action, or court that would require
disqualification of a judge under 28 U.S.C. § 455 unless
the parties " consent “with_the c\tnirf’s _approval to

app Oiﬁtfhé};lt~vbf a particular person after disclosure of a
any potential grounds for disqualification.

(34) In appointing a master, the court must consider the

fairness of imposing the likely expenses on the parties

and must protect against unreasonable expense or delay.
Order Appointing Master.

(1)—Hearing Notice. The court must give the parties
notice and an opportunity to be heard before appointing
a master. A party may suggest candidates for

appointment.

£
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160
161
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164
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168
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172
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174
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176

177
178

(2) Contents. The order appointing a master must
direct the master to proceed with all reasonable diligence

and must state:

~ (A) themaster’s duties, including any investigation

or_enforcement duties. and any lihiits on the
master’s authority under Rule 53(c);

(B) the circumstances; — if any; — in which the

master may communicate ex parte with the court or

(C) the nature of the materials to be preserved and

filed as the record of the master’s activities:

-~ (D) the time limits. method of filing the record,

other procedures, and standards for reviewing the
master's orde‘rsg ﬁndingsa and recommendations: and
(E) the basis, terms, and procedure for fixing the

master's compensation under Rule 53(h).
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(34) Entry of Order. Effective Date—A master’s
appointmenttakes-effect The court may enter the order
appointing a master only after the master has filed an

affidavit dlsclosmg whether there is any ground for
dlsguahﬁcatlon under 28 U.S. C § 455 and. if a ground

for dlsguahﬁcatlon is dlsclosed, after the parties have
consented w1th the court S am)roval to_waive the

disqualification.

(43) Am‘endment The order ;appointing a master may
be amended at any time after notlce to the parties, and an
oggortumg to be heard ‘ |

(c) Master s Authorl

expresslv dlrects otherw1se a master has authorltv to regulate

all proceedlngs and take all app_ropnate measures to perform
fairly and efﬁmently the assrgned dutles The master may by

order  im ose »u”on \a_party

Unless the  appointing order

an noncontem t sanction
provided bv Rule 37 or” 45, and may recommendfoﬂrmuﬁ

/ i
[

and sanctions‘against a nonparty. - -
. A

(d Eviden}t‘ia‘r‘v‘ Hearings. Unless the appointing order
expressly directs otherwise, a master conducting an

)
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200
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203
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205
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207
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209
210

211
212
213
214
215

216
217
218
219

evidentiary hearing may exercise the power of the appointing
court to compel, take. and record evidence.

(e) Master's Orders. A master who makes an order must

file the order and promptly serve a copy on each party. The

clerk must enter the Qrder on the docket.

() Master's Reports. A master must report to the court as

required by the order.of appointment. The master must file

the report and promptly serve a copy of the report on each
party unless the court directs otherwise.

(g) Action on Master's Order, Report, or

Recommendations.

(1) Action. In acting on a master’s order. report. or

recommendations. the court may must afford an

opportunity to be heard and may receive evidence, and

may: adopt or affirm; mo‘di&‘ : wholly or partly reject or

 reverse: or resubmit to the master with instructions.

(2) Time To Object or Move. A party may file

objections to — or a motion to adopt or modify — the

master’s order, report. or recommendations no later than
20 days from the time the master’s order, report. or

Rules App.B-61
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- recommendations are served. unless the court sets a

different time:, .

~ (3) Fact Findings or-Recommrendations.

ﬁ%éc’ommehded New Version} The court must deéide de

novo_all’ obiecti(;hs 10 ‘findi‘ngs‘ of faét made or
recommended by a master unless the parties stipulate

with the court’s consent that: . -+ . °

(A) themaster’s findings will be reviewed for clear

error, or

@ the “ﬁnd‘i’ngs‘ of a master appointed under Rule ‘
53(a)(1)Y(A) or (C) will be final. ‘

)
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(4) Legal Conclusions guestions. The court must

decide de novo all objections to conclusions of law made

or_recommended by a master n—acting—under—Rule

1(S) Procedural Matters Piseretion. Unless the order

of appointment establishes a different standard of review,
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the court may set aside a master’s ruling on a procedural
matter only for an abuse of discretion.j

Compensatlon

(04] lemg Compensatmn The court must fix the
master’s eompensatlon before or after judgment on the
basis and terms stated in the ordeg of appointment. but

the court may $et a new basis and terms after notice and

n op_portumty to be heard.

I—) Payment The compensatlon ﬁxed under Rule |

‘\%}

53gh:(1 ) must be pald elther
(__) by a p_arty or parties: or -

(B) from a fund or sﬁbject ‘matter of the action

~ within the court's control.

(3) _Allocation. The court must affocate payment of the

master’s compensation _among " the parties _ after
‘considering the nature and amount of the controversy,

the means of the parties. and the extent to which any
party ‘is more responsible than Gther parties for the

reference to a master. An interim allocation may be
amended to reflect a decision on the merits.
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- (1) _Appointment of Magistrate Judge. A magistrate judge

is subject to this rule only when the order referring a matter to

the mag’istrate judg‘ e_expressly provides that the reference is
made under this rule. Bnless-authorized-bvastatute-other

Committee Note

Rule 53 is revised extensively to reflect changing
practices in using masters. From the begmnmg in 1938, Rule
53 focused primarily on special masters who perform trial
functions. Since then, however, courts - have gained
experience with masters appointed to perform a variety of

pretrlal and post-trlal functlons Jérs‘fcrd'y‘-by“—tht-chera-l

havemmc—to—bc-assgncd-tvnrasters See Wlllglng, Hooper,
Leary, Miletich, Reagan, ‘& Shapard, Special Masters’

Incidence and Activity | (FIC-2000). This revised Rule 53
recognizes that-in appropriaté” c1rcumstances masters may
properly' be appomted to perform ‘these functions and
regulates such appomtments “Rille 53 continues to address
trial masters as well, but permlts appomtment of atrial master
in an action to be. tried to a Jury only ifthe part1es consent
The new rule clarlﬁes the 'prov151on‘s that ‘govern the
appointment and function of masters for all purposes. Rule

Rules App.B-65
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18 '53(g) also changes the standard of review for findings of fact
19 made or recommended by amaster. The core of the original

20 Rule 53 remains, including its prescription that appointment
21 of a master must be the exceptlon and not the rule. Ruic—S—l’r
23
24
25
26
27

28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45 srratepretriah
46 . | 14 ,“ ‘:‘V:,‘: : ‘ ‘

‘ E T n: A s TP
47 pIp,Lxm\, PLUUCCULUDD.EJJ"; 1Te—may UC TeweT uuupuxuca tn

)

" k B
48 CLH ‘UILILLLLET ,q, }P.l la}; \H‘lla LCL %) 1 TIICU l.lla.bl.CL ab PUDL"I.IIGI

ot Lot e

0,

Rules App.B-66



Report of the Civil Rules Advisory Committee

Page -67-

49
50

51
52
53

54

55
56
57
58
59
60

61

63
64
65
66
67
68
69
70

71
72
73
74
75
76
77
78

62

Special masters are appointed in many circumstances

- outside the Civil Rules. Rule 53 applies only to proceedings
that Rule 1 brings within its reach. ‘

Subdivision (a)(1)

Dlstnct judges bear initiatand primary responsibility for
the work of their courts. A-master should be appointed only
in restricted limited circumstances.... Subdivision (a)(1)
describes three different standards, relatlng to appointments
by consent of the parties, appointments for trial duties, and
appointments for pretrial or post-trial duties

Consent Masters. Subparagraph (a)(l)(A) authorizes
appomtment of a master w1th the partles consent Gourts

consent does not requlre that the court make the appointment;
the court retains unfettered discretion to refuse appointment.

Tnal Masters, Use of masters for the core functions of trial
has been progresswely limited. These limits are reflected in
the provisions of subparagraph (a)(l)(B) that restrict
appointments to exerc1se trial functlons The Supreme Court
gave clear direction to thls trend in LaBuyv. Howes Leather
Co., 352 U.S. 249 (1957) earher roots are sketched in Los
Angeles Brush Mfg. Corp W James 272 U. S.701(1927). As
to nonjury trials, this: trend has'developed through elaboration

Rules App.B-67
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Cqara L
aremmgon

o and
agvantages
s N

of the "exceptional condition" requirement in present Rule
53(b). This phrase is retained, and will continue to have the

~same force as it has developed. Although the provision that
-areference "shall be the exception and not the rule" is deleted, -
‘its meaning is embraced for thls setting by the exceptional .

condition requ1rement

Subparagraph“(a)(l)(B)(ii) cérries forward the approach
of present Rulé 53(b), whichrexempts from the ' ‘exceptional

-cireumstancecondition” requirement "matters of account and
of difficult computatlon ‘of damages." This approach is
‘justified only as to essentially ministerial determinations that

require mastery of much detailed information but that do not
require extensive. determinations of- cred1b111ty Evaluations
of witness crechblhty should only be assigned to a trial master
when Justlﬁed by an except1onal condmon

The use Df a; trial ‘master Wwithout party consent is
abolished as to matters to be decided by a jury unless a statute

prov1des for thls practlce Prescnt—Rt&c—Sﬁﬂa)—auﬂmrrzes
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~ Abolition of the direct power to appoint a trial master as
to issues to be decided by in a jury ease leaves the way free to

“appoint a trial master with the consent of all parties. Asin

appointamaster: A trial master should be appointed in a jury
case, with consent of the parties and concurrence of the court,

only if the parties waive jury trial with respect to the issues
submitted to the master or if the master’s'findings are to be
submitted to the j jury as evidence in the manner provided by
former Rule 53(e)(3). In no cucumstance may a master be
appointed to pres1de at a jury trlal '

The central functlon ofa tr1a1 master is to pre51de over an
evidentiary hearmg on the merits of the. clarms or defenses in
the actron This function d1st1ngulshes the trial master from
most ﬁmctlons of, pretnal and post-trral masters If any

‘ master is to be used’ for such matters. as a preliminary

injunction hearlng or a determination of complex damages
1ssues for example the master should be a ‘trial master. The
line, however is not dlstmct A pretrlal mhaster, might well
conduct an ev1dent1ary hearing on a dlscovery d1spute and a

post-trial master might may-ofterrmeed-to conduct evidentiary
hearings on questions of compliance.

Rules App.B-69
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Rule 53 has long provided authority to report the
evidence without recommendations in nonjury trials. This

‘ ,authonty is omltted from Rule 5 3(a)(1)(B) ﬂlhrpersonﬂwho

. court: In spcma} some circumstances a master may be

b

. appointed, under Rule 53(a)(1)(A) or (C) to take evidence and
o rreport w1thout recommendations. Sﬂch-cmmns-tamcsmgi‘rt

o

a531st the .court in dlschargmg JArial duties other than

conductmg an ev1dentlary hearmg eonrts-otcasmna}}yﬂfav‘e

For nonjury cases,’ a master also may - be appomted to °

™)
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Pretrial and Post-Trial Masters. Subparagraph (a)(1)(C)
authorizes appointment of a master to perform address pretrial
or post-trial duttes matters. Appointment is limited to matters
that cannot be addressed effectively and in a timely fashion by

. an available district judge or magistrate judge of the district.

A master’s pretrial or post-trial duties may include matters

that could be addressed by a judge, such as reviewing

discovery documents for privilege, or duties that might notbe
suitable for a judge. Some forms of settlement negotiations,
investigations, or administration of an organization are

- familiar examples of duties that a judge might not feel free to

- undertake.

Magzstrat‘e Judges. Particular attention should be pa1d to the
prospect that a magistrate judge may be available for special

- assignments to-respond-to—high-need-—cases. United States

magistrate judges are authorized by statute to perform many
pretrial functions in civil actions. 28 U.S.C. § 636(b)(1).
Ordinarily a district judge who delegates these functions
should refer them to a magistrate judge actlng as magistrate

' Judge A-magistratejudge-is-amexpertenced-judicial-officer

ﬂtcﬁa&&espemﬁcaﬂymﬁorms-a]mmnghere

is statutory authority to appoint a magistrate judge as special

-master. 28 U.S.C. § 636(b)(2) In special circumstances, or

when expressly authorized by a statute other than § 636(b)(2),

Rules App.B-71
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!

it may be appropriate to.appoint a magistrate judge as a
. master when needed to perform functions outside those listed

in § 636(b)(1). TFheseadvantages—are-most-ltkely—to—be
redwith ta-oroost et fmetions.

magrstrate—yu&ges— There 1S no apparent reason 1o appomt a
-magistrate judge to perform as master duties that could be -

performed in the role of mag1strate ]udge The—situation

- consent is requrred for trlal before a magrstratey judge,
‘ moreover and this requirement should not be undercut by

‘ resort to Rule 5 3 unless spe01ﬁcally authorlzed by statute see

©)
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Pretrial Masters ‘The appointment of masters to part101pate
1n pretrlal proceedmgs has developed extensively over the last
two decades as some district courts have felt the need for
addmonal help 1n managmg complex lltlganon Reﬂeet—mns

: Th1s practlce is not

* well regulated by present Rule 53 which focuses on masters

as tr1al part1c1pants frcarefnl-s’mdy—l‘rasmade—a-eeﬁvmemg

Rcseareh—feurnal—-l—%— Rule 53 is amended to confirm the
~author1ty to appoint — and to regulate the use of — pretrial
masters. woo :

Rules App.B-73
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267

269
270

‘A Ppretrial masters should-be appointed only when the

‘need is clear ncc&c& ’Ehe—pamcs—shmﬂd—not—bc—hghﬂy

L D1rect _]udIClal performance of Jud1c1a1 functmns may be ”
partlcularly important in cases that involve important public

u 1ssues or many parties. - Appomtment—of-—a—master—risks

- At the

. extrcme a broad delegatlon of pretrial responsibility as well
- -asadelegation of: tr1a1 responmbﬂme s canrun afoul of Article

280 ©  advancethe

»
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A master also may be appomted to address matters that
blur the divide between ‘pretrial and trial functions. The
court’s respon31b111ty fo interpret patent claims as a matter of
law for example, may be greatly assisted’ by appomtmg a
master who has expert knowledge of the field in which the

~ patent operates Review of the master’s ﬁndmgs will be de

novo under Rule 53( 2)(4). but the advanta es. _of T1mt1a1

alone. Determmatlon of foreign law may present comparable
dlfﬁcultles The de61s10n whether to appomt a master to
address stich! matters is governed by subd1v1swn (a)( l)(C) not

the mal-master pr0v151ons of subd1v1510n (a)(l)(B)

Rules App.B-75
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Post-Trial Masters Courts have come to rely extensivety on.
masters to ass1st 1n frammg and enforcmg complex decrees;

€-u1-rerrt Present

" Rule 53 does not dlrectly address this practlce Amended

Rule 53 authorlzes appomtment of post-trial masters for these

“and 51m11ar purposes. The constraint of subd1v151on (a)(l)(C) (
“limits this practlce to cases in wh10h the master s duties

cannot be performed effectlvely andina tlmely fashlon by an
avaﬂable dlstnct Judge or magistrate Judge oi; the district.
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Reliance on a master is appropriate when a complex decree
- requires complex policing, particularly when a party has
- proved resistant or intransigent. This practice has been
‘recognized by the Supreme Court, see Local 28, Sheet Metal
Workers’ Internat. Assn. v. EEOC, 478 U.S. 421, 481-482

-(1986). ﬁnnorrg—the—mmy—appeﬂatc—&ccrmnmrc—%n—re

%44%45—(—51:11—611‘—1-9?9)- The master s role m enforcement

imay extend to investigation in ways that are gulte unlike the
traditional role of judicial officers in an adversary system.

Rules App.B-77
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Expert Wltness Overlap ThlS rule does not address the
dlfﬁcqltles that arlse When a smgle person is, appomted to
perf(irm ov{erlappmg toles.: as master and as court-appointed
expc;rt Wltness under Ev1dence Rule 706 —To—bc—cffccﬁvc—a

as™ .l.llClDLC.l» 18
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‘combination of functions is involved, the Rule 53(a)(1)(B)

limit that confines trial masters to issues to be decided by the
court does not apply to a person who also is appointed as an
expert witness under Evidence Rule 706.

Subdivision (a)(2), and (3);and<(4).

Masters are subject to the Code of Conduct for United
States Judges, with exceptions spelled out in the Code.
Special care must be taken to ensure that there is no actual or
apparent conflict of interest involving a master. The standard
of disqualification is established by 28 U.S.C. § 455. The
affidavit required by Rule 53(b)(3) tHA) provides an
important source of information about possible grounds for

disqualification, but careful inquiry should be made at the
~ time of making the initial appointment. The disqualification

standards established by § 455 are strict. Because a master is
not a public judicial officer, it may be appropriate to permit
the parties to consent to appointment of a particular person as
master in circumstances that would require disqualification of
a judge. The judge must be careful to ensure that no party
feels any pressure to consent, but with such assurances — and
with the judge’s own determination that there is no troubling
conflict of interests or disquieting appearance of impropriety
— consent may justify an otherwise barred appointment.

One potential disgualiﬁcaﬁon issue is peculiar to the
master’s role. It may happen that a A master who is an

attornev may represents a client whose litigation is assigned

to the judge who appointed the attorney as master. Other

parties to the litigation may fear that the attorney-master will
gain special respect from the judge. A flat prohibition on

appearance before the appointing judge during the time of
service as master, however. might in some circumstances

Rules App.B-79
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462

unduly limit the opportunity to make a desirable appointment.
These matters may be regulated to some extent by state rules

of professional responsibility. The gquestion of present

conflicts, and the  possibility of future conflicts, can be
considered at the time ef appointment. Depending on the
circumsteihces.“‘;the‘ judge may consider it appropriate to

impose a non-appearance condition on the lawyer master. and
perhaps on the master’s firm as well.

|, Subdivision (b)

The order appomtmg d pretrlal master is v1tally 1mportant
in 1nform1ng the master and the partles about the nature and

. extent of'the master's duties and authorlty Care must be

taken to make the order as precise as possible. The parties
must be glven notlce and- opportumty to.be heard on the

l

‘ questlon whether a 'master should be appomted and on the

terms of' the appomtment :To the extent possible, the notice
should descnbe t}e master’s lmproposed duties; time to
complete the dutles standards; of rev1ew and compensatton

Oftejn it;Will*‘lbe s f

h

>

)

O



et

Report of the Civil Rules Advisory Committee

Page -81-

478
479

480
481
482

483
484
485
486
487
488
489
490
491
492
493

494
495
496
497
498
499

501
502
503
504
505
506
507
508

500

potential candidates. Party involvement may be particularly
useful if a pretrial master is expected to promote settlement.

The hearing regulrement of Rule 53 ( b)(1) can be satisfied
by an opportumty t0 make written submissions unless the
01rcumstances regulre live testlmony

Rule 53(b)(2) also requires precise designation of the
master's dutles and authorlty Thcre—shon’rd—be—ne-detﬂjt

LS, W as and oY O
cnsureperfennance’— Clea;r idehtiﬁcaﬁon of any investigating

or_enforcement - duties is ‘particularly 1mnortant Clear

delineation of toplcs for any reports or recommendations is
also an important part of this process. -And it also is
important to protect against delay by establishing a time
schedule for performing the assigned duties. * Early
designation of the procedure for fixing the master's

‘ c_t)mpensatiqn alsowv‘rjna‘y provide useful guidance to the parties.

Rules App.B-81
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Ex parte communications between a master and the court
present troubling questions. ©Often Ordinarily the order
should prohibit such communications apart—from
adrmmstratrve—matters assuring that the parties know where
authority is lodged ‘at each step of the proceedings.
Prohibiting ex parte commumcatlons between ‘master and
court also can enhance the role of .a settlement master by

. . assuring the parties that settlement.can be fostered by
. confidential revelations that will not be shared with the court.
Yet there may t be circumstances in which the master's role is

enhanced by the opportumty for ex parte communications
with the court. .A master assigned-to help coordinate multiple

‘proceedmgs,, for example ‘may benefit from off-the-record
..exchanges with the court about logrstlcal matters. The rule
.does not dlrectly regulate these matters. It requires only that
:the court. ‘

A exercise its dlSCI'etIOIl‘ and address
the topic in the order of appomtment

~ Similarly dlfﬁcult quest1ons surround  ex parte
commumcat1ons between a master and the parties. Ex parte
communications may ,be. essent1al 1in- seeking to advance
settlement. Ex parte commumcatrons lalso may prove useful
in other, settmgs as \mth in camera, rev1ew of documents to

“ “ resolve pnvalege quest1ons In most settings, however ex
. parte commumcatrons with the partles should be: drscouraged

or prohrb1ted The rule 1
does requlres that the court address the top1c in the order of

b appomtment ST P KR O

" Subdivision (b)(2)(C) prov1des that the' appomtment
order ‘must state thie! nature of the m}atenals to be preserved
and filed as the: record of the master’ laetrwtres, and (b)(2)X(D)

" reguires. that the order state the method of ﬁlmg the record.

K
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It is not feasible to prescribe the nature of the record without
regard to the nature of the master’s duties. . The records

-appropriate to discovery duties may be different from those

appropriate to encouraging settlement, investigating possible
violations of a complex decree, or making recommendations
for trial findings. A basic requirement, however, is that the

master must make and file a complete record of the evidence
considered in making or recommending findings of fact on

the basis of evidence. . The order of appointment should
routinely include this requirement unless the nature of the

appointment precludes any prospect that the master will make
or recommend evidence-based findings of fact. In some

circumstances it may be appropriate for a party to file
" materials directly with the court as provided by Rule 5(e), but

in many circumstances filing with the court may be
1nappropr1ate Confidentiality is vitatty 1mportant with
respect to many materials that may properly be considered by
a master. Materlals in the record can be transmltted to the

" court, and filed in connectlon with review of a master’s

order, report or recommendations under subd1v131ons (Hand
(2)- Independently of review proceedings, the court may direct
ﬁhng of any materlals that it Wlshes to make part of the pubhc
record. t L W ‘

) The DI‘OVlSlOIl in subd1v151on (b)(2)(D) that the order
must state the standards for revrewmg the master s orders,
ﬁndlngs= an o recommendatlons is a remlnder of the
provrsmns df <ubd1v1s1on 0)(3) that recognize st1 ‘uﬂatlons for
review less searching than the resum tive re ulrement of de
novo. decrslon bV the court Subdivision (b)(2)( D) does not
authorize the, court to supersede the 11m1ts of subd1v151on

@3, "

Rules App.B-83
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. compensation

‘In setting the procedure for fixing the master's
. compensatlon it is useful at the outset to establish specific

guidelinesto control total expense. :Pheordorof-appomtn'tent

, cmnu}aftrwcxpmes- The court has power under SllblelSlOl‘l
(h) to change. the ba51s and terms for determmmg

: after notice to the partles

1 REI
. H’L{ o

'S ' 1on (b)(34)‘ permrts entry of the ordor ap_pomtmg
b ; 1.

squali undet 28 C § 455 If the
afﬁdav1t 'd1scloses a p0551b1 : ground for dlsquahﬁcatlon the
order can enter fect only if the court

)
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determines that there is no ground for disqualification or if the

parties, knowing of the ground for disqualification, consent
with the court’s approval to waive the disqualification. Fhe

The provision in Rule 53(b)(4) for amending the order of
appointment is as important as the provisions for the initial
order. Anything that could be done in the initial order can be

done by amendment. The hearing requirement can be

satisfied by an opportunity to make written submissions
unless the circumstances require live testimony .

Subdwnsmn (c).

Subdivision (c) is a simplification of the provisions
scattered throughout present Rule 53. It is intended to
provide the broad and flexible authority necessary to
discharge the master’s responsibilities. The most important
delineation of a master’s authority and duties is provided by
the Rule 53(b) appomtmg order ft—rs-made-c}ear-ﬂm—ﬂte

o Subd1v1s1on (d)

- The subd1v151on (d) provisions for ev1dent1ary hearings
are reduced from the extensive provisions in current Rule 53.
This simplification of the rule is not intended to diminish the
authority that may: be delegated to a master. Reliance is
placed on the broad and general terms’ of subdivision (c)

! "
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Subdivision (e)

‘Subdivision (e) provides that a master' s order must be
ﬁled and entéred on the docket. It must be promptly served

~+ on the partles a task ordmarlly accomphshed by mailing or

" other means as perm1tted by Rule 5(b). In' some

. circumstances-it may be appropriate to have the clerk's office
. assist the master in mailing the order to the parties. L

Subdxvmon (f)

Subd1v1sron ® restates some of the prov1s10ns  of present

o Rule 53(e)(1)., The report is the master's primary means of

commumcatlon wrth the court. The materials to be provided
to support review of ‘the report will depend on the nature of
‘the report. . _The master should provide all portions of the

record preserved under Rule-53(b)(2)(C) that the master

deems relevant:to the report:, The parties may designate
additional materials fiom the record and may seek permission

. to supplement the record with evidence. iThe court may direct
that additional . materrals from the- record be provided and
filed: Given the w1de array of tasks that may be assigned to
a pretrial master, there may be c1rcumstances that justify
sealing a report or rev1ew record agarnst public access — a
report on contmumg or failed’ settlement efforts is the most
likely example. A post-trlal master may be assigned duties in

formulating a decree‘ that deserve similar protection. Such

1 c1rcumstances ma even ust1 ¥ den ym access to the report
y i) g p

- or review materlals by the tpartles,)\ although this step should
be taken only for the:most: co:mpellmg reasons. : Sealing is
much less likely to be appropriate! with. respect to a trial
master’s report.

)
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Before formally 'making an -order, report, or
recommendations, a master may find it helpful to circulate a
draft to the parties for review and comment. The usefulness
of this practice .depends on the :nature of the master’s

-proposed action.

| Su‘bdivisioﬁ (®

- The provisions of. subdlvmon (8)(1), describing the
court’s powers to afford a hearing, take evidence, and act on
amaster’s order, report, .or recommendations are drawn from
present: Rule 53(e)(2), but are not limited, as present Rule
53(e)(2) is limited, to the report of a trial master in a nonjury
action. , The requlrement that-the court must afford an
om)ortumtv to be heard. «can be satisfied by taking written
subm1ssmns when the court acts .on the renort w1thout taking

llve testlmonz o

The subd1v151on (g)(2) tlme hmlts for objectlng to —or
seekmg adoptlon or modlﬁcatlon of — a master's order,
report or recommendatlons are 1mportant They are not
Jurlsdlctlonal ?he—suberd‘
aAlthough a coui't may pm]perly refuse to entertam untimely
rev1ewproceed1ngs theremustb “to court may excuse
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the failure to seek timely review. The basic time period is
lengthened to 20 days because the present 10-day period may
be too short to permit thorough study and response to a
complex report dealing with complex litigation. Ne-time
Gle-obrecti 35;"1135 ¢

‘ master—s—ordcr—repcﬁ—or—rccommmdaﬁons— If no party asks
the court to act on a master s report, Fthe court remains is
- free to’ adopt the mastér’s action or to disregard it at any

relevant pomt 1n the proceedmgs I-Pﬂmourt—ta:kesm—acttorr

. 4 5 ‘ L i‘ ‘ . . N i
o Subd1v1$1on ( 2)( 3 estabhshes the standards of review for
a master’s ﬁndlngs of fact or recommended findings of fact.

The court must decide de novo all objections to findings of
fact made or recommended by the master unless the parties

stmulate with the court’s consent, that the findings will be
rev1ewed for rclear error or.— with respect to a master
anbomted on the Dartles consent or appointed to address
retrial or vost-trlal matters — that the findings'will be final.
Clear-error review is _more likely to be’ annronnate with
res e‘ct ~to Mﬁndln s:that do.not go to ] the merlts of the

a stmul Al
‘ reonen th ‘
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W
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813
814
815
816
817
818
819
820
821
822
823
824 -
825 b]ectlons to conclus1ons of law made or recornmended by a
826 | master As with ﬁndmgs of fact= the court also may decide
827 L onclusmns of law de novo when no _obj ectlon is rmade
828 . Apart from. factual and legal. questlons masters often
829 . make determinations that, when made by a‘trial court," would
830 .. ,mbe treated as matters of, procedural discretion. The court may
831 . uset a standard for review of such matters in the ‘order of
832 appointment, ;and may: amend the - order. to estabhsh the
833 - standard. If no standard is/ set by the original ‘or amended
834 © order appomtmg the master, review;of' proceduraﬂ rnatters is
835 5 .for an abuse of dlscretlon :
836 ‘ S
837 : ] ‘ :
838 }subordlnate roletof the! master means that the trlal ‘court’s
839 - review for abuge of dlscretlon xs-mueh may be more’searchmg
840 : than the rev1ew that an. appellate court makes of a tr1al court.
841 Artr doe-who-believesthat-amas erred :
842

Rules App.B-92
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If a master makes a recommendation on any matter that
does not fall within Rule 53(g)( 3).(4). or ( 5). the court may

act on the recommendation under Rule 5 3()(1).

Subdivision (h)

The need to pay compensation is a substantial reason for
care in appointing private persons as masters. Fhe-burdenon

P 1.1
UJDUUULILUU PuULlU‘DCL V lL«C 1aLC uau llIIPUDC buuotauum UuluCllb

Payment of the master S fees must be allocated among
the parties and any property or subject-matter within the
court’s control. MmTY-faCfcrs—too-numemus—fcrmm
may"affcct-ﬂwaﬁoeaﬁorr The amount in controversy and the

means of the parties may prov1de some guldance in makmg
the allocatlon E

I
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o The nature of the dlspute also may be 1mportant — partres
... pursuing matters of public interest, for example, may deserve

special protection. A party whose unreasonable behavior has
occasioned the need to appoint a master, on the other hand,

" may propetly be charged all Or a'major portlon of the master's
-fees. It may be proper to tevise an interim allocatlon after

decision on the merits. The revision need not await a decision
that is final for purposes of appeal, but may be made to reflect
dlsposmon of a substantral portion of the case.

oy

The basis: and terms for ﬁxmg compensatron should be

. stated in the order of appointment. ‘The court retains power
‘ to aIter the rmtral ‘basis and terms,; after notice and an
‘ opportumty to be heard but should protect the partres against

unfarr surprise.. .

" The"* prov1sron of former RuIe 53‘ a) that the "
for comnensatron "shall not apgly when a United States

M istrate Judge is designated to serve as amaster" is deleted

| as unnecessarv ‘ Other Drov1srons of law preclude

] o Subd1v1s1on (l)
Rule 53(1) cames forward ch ange dformer Rule 53(t)
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o Rule 23
Rule 23. Class Actions |
o ‘ Lk ok ok kK

(¢) Determmmg by Order Whether to Certify a Class Action;
Appointing Class Counsel; Notice and Membership in Class;
Judgment; Multlple Classes and Subclasses.

(1) (A) ‘When a person sues oris sued as a representatlve ofa
. class, the'-court must — at-an . early practicable time —
determine by order whether to certify the action as a class action.

e (B) An order certlfymg a class action must define the class
" and the class clalms 1ssues, or defenses and must appoint
class counsel under Rule 23(g)

(©) -An order under Rule 23(0)(1) may be altered or
amended before final _]udgment ‘ :

(2) (A) Forany class certlﬁed under Rule 23(b)(1) or (2), the
court may direct appropriate notice to the class.

(B) For any class certified under Rule 23(b)(3), the court
must direct to class members the best notice practicable
under the circumstances, including individual notice to all
members who can be identified through reasonable effort.
The notice must concisely and clearly state in plain, easily
understood language:

. the nature of the action,
. the definition of the class certified,
. the class claims, issues, or defenses,

s

)
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. . that a class member may enter an appearance
through counsel if the member so desires,

. that the court will exclude from the class any
member who requests exclusion, stating when
and how members may elect to be excluded,

. the biﬁding effect of a class judgment onclass
members under Rule 23(¢c)(3).

(3) The judgment in an action maintained as a class action
under subdivision (b)(1) or (b)(2), whether or not favorable to
the class, shall include and describe those whom the court finds

- to.be members of the class. The judgment in an action
maintained as a classaction under subdivision (b)(3), whether or

. not favorable to the class shall include and spec1fy or describe
those to whom the notice provided in subdivision (c)(2) was
directed, and who have not requested 'excltglsion, and whom the
court finds to be: members of. the class; . :

(4) When appropnate (A) an action may be brought or
maintained as a class action’ w1th respect to partlcular issues, or
(B) a class may be d1v1ded‘ mto subcIasses and each subclass
treated as a class, 'and the prdv1s10ns of thls rule shall then be
construed and apphed accordmgly oo

*****

Committee Note

Subdivision (c). Subdivision (c) is amended in several respects.
The requirement that the court determine whether to certify aclass "as
soon as practicable after commencement of an action" is replaced by
requiring determination "at an early practicable time." The notice
provisions are substantially revised.

Rules App.B-97
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. Paragraph (1). Subdivision (¢)(1)(A) is changed to require that
the determination whether to certify a class be made "at an early
practicable time." . The "as soon as practicable” exaction neither

reflects prevailing practice nor captures the many valid reasons that

may justify deferring the initial certlﬁcatlon decision. See Willging,
Hooper & Niemic, Empmcal Study of Class Actions in Four Federal
District Courts: Final Report to the Advisory Committee on Civil
Rules 26-36 (Federal Judicial Center 1996).

Time may be needed to gather information necessary to make the
certification decision. " Although an evaluation of the probable
outcome on the merits .is not properly 'pait of the certification
decision, discovery inaid of the certification decision often includes
information required to identify the nature of the issues that actually
will be presented at;trial. In this sense it is appropriate to conduct
controlled discovery into the i"merits," limited to those aspects
relevant to making ithe certification-decision on an informed basis.
Active judicial.superyvision:may be ‘required to-achieve the most
effective balance that expeédites' an “informed certification
determination without forcing an artificial and ultimately wasteful
d1v1510n between ' cert1ﬁcat10n dlscovery and ments dlscovery "A
crmcal need is to determme how the ease w111 be tried. Ani increasing
number of courts requ1re a party requestmg class certification to
present a™trial plan" that descrlbes the issues hkely to be presented
at trial and tests whether they are susceptlble of class-wide proof.
See Manual For Complex thlgatlon Third, § 21.213, p. 44; § 30.11,
p. 214; § 30.12, p. 215.

Other considerations may affect the timing of the certification
decision. The party opposmg the class may prefer to win dismissal
or summary judgment as to the individual pla1nt1ffs without

,cert1ﬁcatron and w1thout b1nd1ng the class that might have been

certified. T1nr1e may be needed to explore demgnatron of class

)
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counsel under Rule 23(g), recognizing that in many casesthe need to
progress toward the certification determination may require
designation of interim counsel under Rule 23 (2)(2)(A).

Although many circumstancés may justify deferring the
certification decision, active management may be necessary to ensure
that the certification decision is not unjustifiably delayed.

~ Subdivision (c)(1)(C) reflects two amendments. The provision
that a class certification "may be conditional" is deleted. A court that
is not satisfied that the requirements of Rule 23 have been met should
refuse. certification until they have been met. The provision that
permits alteration or amendment of an order granting or denying class
certification is amended to set the. cut-off ‘point at final judgment
rather than."the decision’ on the merits." This change avoids the
possible ambiguity in referring to "the decision on the merits."
Following a determination of liability, for example, proceedings to
define the remedy may . demonstrate :the need to amend the class
definition or subdivide the class. In this setting the final judgment
concept is pragmatic. Itis not the same as the concept used for appeal
purposes, but it should be ﬂexible, particularly in protracted
litigation.” ' . o |

Thé authority to amend an orderunder Rule 23(¢)(1) before final
Jjudgment does not restore the practice of "one-way intervention" that
was rejected by the 1966 revision of Rule 23. A’ determination of
liability ‘a‘fter‘ certification, however, may show aneed to amend the
class. definition, . Decertification may. be warranted after. further
procqeq;uiﬁgs.‘_ o | ST ‘

If the definition of a class ceﬁiﬁéd under Rule 23 (b)(3‘)‘ ié altéred

to include members who have not been afforded notice and an
opportunity to request exclusion, notice — including an opportunity

Rules App.B-99
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Rules App.B-100

to request-exclusion — must be directed to the new class members
under Rule 23(c)(2)(B). ‘

Paragraph (2). The first change made in Rule 23(c)(2) is to call
attention to the court’s authority — already established in part by
Rule 23(d)(2) — to direct notice of certification to a Rule 23(b)(1) or
(b)(2) class. The present rule expressly requires notice only in actions
certified under Rule 23(b)(3) Members of classes certified under
Rules 23(b)(1) or (b)(2) have 1nterests that may deserve protectron by
notice. ' y i

The authorlty to drrect notlce to class members in'a (b)(1) or
(b)(2) class action should be exercised with care. For several reasons,
there, may be less need fornotice than in a.(b)(3) class action. There
is no;right to-request exclusmn from a (b)(l) or'(b)(2) ‘class. - The
characteristics of the class may" reduce the need for formal notice.
The cost of providing notice, moreover, could easﬂy crlpple actions
that do not seek damages.  The court may decide not to direct notlce
after balancmg the risk that notice costs may deter the pursurt of class
relief against the benefits of notice. et ! 3 L ‘l‘ v

When the coutt does d1rect certlﬁcatlon notlce ina (b)(l) or
(b)(2) class action, the discretion and flexibility estabhshed by
subdivision (c)(2)(A) extend to the method of giving notice. Notice
facilitates the opportunity to,participate. Notice calculated to reach
a significant number of class members often will protect the interests
of all.- Informal methods may prove effectlve A 31mple postlhg ina
place visited by many class members, ditecting attention to a source
of more detailed information, may suffice. The court should consider
the costs of notice in relatlon to the probable reach of inexpensive
methods ‘ :

' 1 . |
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If a Rule 23(b)(3) class is certified in conjunction with a ®)(2)
class, the (c)(2)(B) notice requirements must be satisfied as to the

(b)(3) class.

The direction that ¢lass-certification notice be couched in plain,
easily understood language is a reminder of the need to work
unremittingly at the difficult task of communicating with class
members. It is difficult to provide information about most class
actions that is both accurate and easily understood by class members
who are not themselves lawyers. - Factual uncertainty, legal
complexity, and the complication of class-action procedure raise the
barriers high. The Federal Judicial Center has created illustrative
clear-notice forms that provide a helpful statting point for actions
similar to those described in the forms. |

'

Rule 23(e): Review of Settlement

Rule 23. Class Actions

%ok ok ok &

(e) Settlement, Voluntary Dismissal, or Compromise.

(1) (A) The court must apprové any settlement, voluntary
dismissal, or compromise of the claims, issues, or defenses
of a certified class.

(B) The court must direct notice in a reasonable manner to
all class members who would be bound by a proposed
settlement, voluntary dismissal, or compromise.

Rules App.B-101
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(C) The court may approve a settlement, voluntary
dismissal, or compromise that would bind class members
only after a hearing and on finding that the settlement,
voluntary dismissal, or compromlse is fair, reasonable, and
adequate ‘

2) The partles seeking approval of a settlement, voluntary
dismissal, or compromise under Rule 23(e)(1) must file a
statement identifying any agreement made in connection with the
proposed settlement, voluntary dismissal, or. compromise

(3) Inanaction previously certlﬁed as a class action under Rule
23(b)(3), the court may refuse to approve a settlement unless it
affords anew opportunity to request exéluswn to individual class
members who had an earlier opportumty to request exclusion but
did not do so.

(4) (A) Any class member may object to a proposed
settlement, voluntary dismissal, or compromise that requires
court approval under Rule 23(e)(1)(A).

"(B) An objection made under Rule 23(e)(4)(A) may be
withdrawn only with the court’s approval.

* ok k ok ok

Committee Note

Subdivision (e). Subdivision (e) is amended to strengthen the
process of reviewing proposed class-action settlements. Settlement
may be a desirable means of resolvmg a class action. But court
review and approval are essential to assure adequate representation of
class members who have not participated in shaping the settlement.

)
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Paragraph (1). Subdivision (e)(1)(A) expressly recognizes the
power of a class representatlve to settle class claims, issues, or
defenses.

Rule 23(e)(1)(A) resolves the ambiguity in former Rule 23(e)’s
reference to dismissal or compromise of "a class action." That
language could be — and at times was — read to require court
approval of settlements with putative class representatives that
resolved only individual claims. See Manual for Complex Litigation
Third, § 30.41. The new rule requires approval only if the claims,
issues, or defenses of a certified class are resolved by a settlement,
voluntary dlsmlssal or compromise.

.

Subdivision (e)(])(B) carries forward the notice requirement of
present Rule 23(e) when the settlement binds the class through claim
or issue preclusion; notice is not required when the settlement binds
only the individual class representatives. Notice of a settlement
binding on the class is required either when the. settlement follows
class certification or when the decisions on certlﬁcatlon and
settlement proceed snnultaneously

Reasonable settlement notice may require individual notice in the
manner required by Rule 23(c)(2)(B) for certification notice to a Rule
23(b)(3) class. Individual notice is appropriate, for example, if class
members are required to take action — such as filing claims — to
participate in the judgment, or if the.court orders a settlement opt-out
opportunity under Rule 23(e)(3).

Subd1V151on Ce(9) conﬁrms and mandates the already
common practlce ‘of holding hearmgs as part of the process of
approving settlement, voluntary d1smlssa1 ‘or compromise that would
bind members of a class. -

Subdivision v(e)“(l)(C) states the standard for lapprov‘ing a

- proposed settlement that would bind class members. The settlement

Rules App.B-103
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must be fair, reasonable, and adequate. A helpful review of many
factors that may deserve consideration is provided by In re:
Prudential Ins. Co. America Sales Practice Litigation Agent Actions,
148 F.3d 283, 316- 324 (3d Cir. 1998). Further guidance can be found
in the Manual for Complex L1t1gat10n ‘

The court must make ﬁndmgs that support the. conclusron that
the settlement is fair, reasonable, and adequate. The findings must be
set out in sufficient detail to explain to class members. and the
appellate court the factors that bear on applying the standard.

' Settlement review also may. provrde an occasion to review the
cogency of the initial class definition. The terms of the séttlement
themselves, or objections, may reveal divergent interests of class
members and demonstrate the need to redefine the class or to
designate subclasses.. ;Redefinition. of a class certified under Rule
23(b)(3) may require notice to. new class members. under Rule
23(c)(2)(B).. See Rule»t23(c)(1)(C)

Paragraph Q. Subd1V1s10n (e)(2) Tequires part1es seekmg
approval of a settlement, Voluntary dismissal, or'compromise under
Rule 23(e)(1).to file a statement identifying any agreement made in
connection with the settlement This provision does not change the
basic requirement that the parties disclose all terms of the settlement
Or compromise that the court must approve under Rule 23(e)(1). It
aims instead at irelated undertakmgs ithat, although seemingly
separate, may have 1nﬂuenced the terms of the settlement by trading
away possible advantages for the class in return for advantages for
others Doubts should be re ed in favor of 1dent1ﬁcat10n

Further 1nqu1ry mto the agreements‘ 1dent1ﬁed by the parties
should not become the occasion for discovery by the: parties or
objectors. The court may direct the parties to prov1de to the court or
other’ partres a summary or tcopy of the full terms of any agreement

4 ﬂ)
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identified by the parties. The court also. may direct the parties to
provide a summary or copy of any agreement not identified by the
parties that the court considers relevant to its review of a proposed
settlement. In exercising discretion under this rule, the court may act
in steps, calling first for a summary of any agreement that may have
affected the settlement and then for a complete version if the
summary does not prov1de an adequate basis for review. A direction
to disclose a summary or copy of an agreement may raise concerns of
confidenuahty Some agreements may include information that
merits protection against general disclosure. And the court must
provide an opportunity to claim work-product or other protectlons

aragraph (3). Subd1v151on (e)(3) authorizes the court to refuse
to approve a settlement unless the settlement affords class members
a new opportumty to request exclusion from a class certified under
Rule 23(b)(3) after settlement terms are known. An agreement by the
parties themselves to permit class mémbets to elect exclusion at this
point by the settlement agreement may be one factor supporting
approval of the settlement. Often there is an opportunity to opt out at
this point because the class is certified and settlement is reached in
circumstances that lead to simultaneous notice of certification and
notice of settlement. In these cases, the basic opportunity tol.elect
exclusion applies without further comphcanon “In some ‘cases,
partlcularly if settlement appears imminent at the time of certification,
itmay be possible to achleve equivalent protection by deferringriotice
and the opportunity to. elect exclusion until actual settlement terms
are known 'This approach av01ds the cost and potentlal confu§1on of
prov1d1ng two notices and makes the smgle nottlce more. mcanmgful
But notice should not be delayed unduly after certlﬁcatlon n; the hope
of settlemerit. '

Rule 23(e)(3) authorizes the court to refuse to approve a
settlement unless the settlement affords a new opportumty to elect

Rules App.B-105
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exclusion in a case that settles after a certification decision if the
earlier opportunity to elect exclusion provided with the certification
notice has expired by the time of the settlement notice. A decisionto
remain in the class is likely to be more carefully considered and is
better informed when settlement terms are known.

The opportunity to request exclusion froma proposed settlement
is hmlted to members of a (b)(3) class. Exclus1on may be requested
only by 1nd1v1dual class members no class member may purport to
opt out other class members by Way of another class action.

The dec1s1on whether to approve a settlement that does not allow
a new opportumty to elect exclusion is confided to the court’s
discretion. The court may ‘make this decision before directing notice
to the class under Rule 23(e)(1)(B) or after the Rule 23(e)(l)(C)
hearing. Many factors may 1nﬂuence the court’s decision. Among
theselare changes in the 1nformat1on avallable to class members since
explratron of the first' opportumty to request exclusmn and the nature
of the 1nd1v1dual class members cla1ms

l

The terms set for perrmttmg anew, opportumty to elect exclusmn

from the proposed settlement of a’Rule 23(b)(3).class action may

address congcerns. Of potentlal misuse:. The court might direct, for
example that. class members who elect .exclusion are bound by
rulings on the merits. made before the settlement was proposed: for
approval. Still other, terms or cond1t1ons may be appropriate. ‘

Para H‘ralh (4): $ubd1v1sron €)(4), conﬁrms the right of class
members to obJect to broposed sett ement voluntary dlsmrssal or
compromrse The rlght is deﬁned 1n relatlon to a d1spos1t10n that
becatise it would' birid the class requires court approval under
subdivision (e)(l)(C)

Subdw1s1on (e)(4)(B) requires court approval for withdrawal of
objections made’ under subdivision (e)(4)(A). Review follows

)
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automatically if the objections are withdrawn on terms that lead to
modification of the settlement with the class. Review also is required
if the objector formally withdraws the objections. If the objector
simply abandons pursuit of the objection, the court may inquire into
the circumstances.

Approval under paragraph (4)(B) may be given or denied with
little need for further inquiry if the objection and the disposition go
only to a protest that the individual treatment afforded the objector
under the proposed settlement is unfair because of factors that
distinguish the objector from other class members. Different
considerations 'may apply if the objector has protested that the
proposed settlement is not fair, reasonable, or adequate on grounds
that apply generally to a class.or subclass. Such objections, which
purport to represent class-wide interests, :ma}(, augment the
opportunity for obstruction or delay. If such objections are
surrendered on terms that do not affect the class settlement or the
objector’s participation in the class settlement, the court often can
approve withdrawal of the objections without elaborate inquiry.

Once an objector appeals, control of the proceeding lies in the
court of appeals. The court of appeals may undertake review and
approval of a settlement with the objector, perhaps as part of appeal
settlement procedures, or may remand to the district court to take
advantage of the district court’s’ familiarity with the action and
settlement.

Rules App.B-107
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. Rule 23(g) Class Counsel
Rule 23, Class Actlons
* Kok k %
(g) Class Counsel.
(1) Appomtmg Class Counsel

" A) Unless a statute prov1des otherwise, a court that
certifies a class must appoint class counsel.

" (B) An attorney appointed to serve as class counsel must
fairly and adequately represent the interests of the class.

- (©) In appomtmg class counsel the court

(1) ‘must con51der o o ‘ C\u\
1 ]
. the work counsel has done in identifying ’
- or investigating potent1al clalms in the
action, ‘
*  ‘counsel's experience in handling class

N actions, other complex litigation, and
claims of the type asserted in the action,

. couns'el's‘knowledge of the applicable law,
and ’ |

. the resources counsel will commit to
'~ representing the class;

(ii) may consider any other matter pertinent to
counsel's ability to fairly and adequately represent the
interests of the class;

Rules App.B-108
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(iif) - may direct potential class counsel ‘to provide
information on any subject pertinent to the
appointment and to propose terms for attorney fees
and nontaxable costs; and

(iv) may make further orders in connection wrth the
~ appointment. ‘

(2) Appointment Procedure.

(A) The court may designate interim counsel to act on
behalf of the putatlve class before determmmg whether to
certify the actlon asa class action.

(B) When there is one applicant for appomtment as class
counsel, the court may appoint that apphcant only if the
any applicant is adequate under Rule 23(g)(1)(B) and (C). If
&w/;‘ more than one adequate applicant seeks appomtment as
class counsel, the court must appoint: the apphcant best able
to represent the intérests of the class. |

(C) The order appointing class counsel may mclude
provisions about the award of attorney fees or nontaxable
costs under Rule 23 (h)

***** !

Committee Note

Subdivision (g). Subdivision (g) is new. It responds to the
reality that the selection and activity of class counsel are often
critically important to the successful handling of a class action. Until
now, courts have scrutinized proposed class counsel as well as the
class representative under Rule 23(a)(4). This experience has
recognized the importance of Jud1c1al evaluation of the proposed
lawyer for the class, and this new subdivision builds on that

Rules App.B-109
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experience rather than introducing an entirely new element into the
class certification process. Rule 23(a)(4) will continue to call for
scrutiny of the proposed class representative, while this subdivision
will guide the court in assessing proposed class counsel as part of the
certification decision. This subdivision recognizes the importance of
class counsel, states the obligation to represent the interests of the
class, and provides a framework for selection of class counsel. The
procedure and standards for appointment vary depending on whether
there are multiple applicants to be class counsel. . The new
subdivision also provides a method by wh1ch the court may make
directions from the outset ahout the potentlal fee award to class
counsel in the event the action is successful.

‘Paragraph g 1 ) sets out the bas1c requ1rerrtent that class counsel be
appointed if a class is cert1ﬁed and articulates the obllgatlon of class
counsel to represent the mterests of the class as opposed to the
potentlally conﬂrctmg 1nterests of 1nd1v1dual class members It also
sets out the factors: the court should cons1der in assessrng proposed

i A (I
class counsel. ‘ ‘

aragraph (1) A 1 requlres that the court appomt class counsel to

including each subclass that the court cert1ﬁes to represent dlvergent
interests. C

Paragraph (1)(A) does not apply if "a statute provides otherwise."
This recognizes that provisions of the Private Securities Litigation
Reform Act of 1995, Pub. L. No. 104-67, 109 Stat. 737 (1995)
(codified in various sections of 15 U.S.C. ) contain directives that
bear on selectlon of alead plamuff and the retentlon of counsel. This
subdivision does not purport ‘to supersede or to affect the
1nterpretat10n of those prov1srons or any similar provisions of other
leglslauon ‘

@
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Paragraph 1(B) recognizes that the primary responsibility of class
counsel, resulting from appointment as class counsel, is to represent
the best interests of the class. The rule thus establishes the obligation
of class counsel, an obligation that may be different from the
customary obligations of counsel to individual clients. Appointment
as class counsel means that the primary obligation of counsel is to the
class rather than to any individual members. of it.  The class
representatives do not have an unfettered right to "fire" class counsel.
In the same vein, the class representatives cannot command class
counsel to accept or reject a settlement proposal. To the contrary,
class counsel must determine whether seeking the court's approval of
a settlement would be in the best interests of the class as a whole.

aragraph (1)(C) articulates the basic responsibility of the court
to appoint class counsel who will prov1de the adequate representation
called for by paragraph (1)(B) It 1dent1ﬁes criteria that must be
considered and invites the court to"consider any other pertment
matters. Although couched in terms of the court's duty, the listing
also informs counsel seeking. appointment about the topics that
should be addressed in an appllcatlon for appomtment or in the
motion for class certification. -

The court may d1reet potential class counsel to prov1de addltlonal
information about the topics merntioned in paragraph (1)(C) or about
any other relevant topic. For example, the court may dlreet applicants
to inform the court concerning any agreements about a prospectlve
award of attorney fees or nontaxable costs, as such agreéments may
sometimes be s1gn1ﬁcant in the selection of class counsel: The court
might also direct ithat poten’ual class counsel! 1ndlcate how parallel
litigation might be coordinated or consohdated w1th the actlon before
the court. ' oo : T A

The court may also direct counsel to. propose terms for a
potential award of attorney fees and nontaxablé costs. Attorney fee

Rules App.B-111
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awards are an important feature of class action practice, and attention
to this subject from the outset may often be a productive technique.
Paragraph (2)(C) therefore authorizes the court to provide directions
about attorney fees and costs when appointing class counsel. Because
there will be numerous class actions in which this information is not
likely to be useful, the court need not consider it in all class actions.

Some information relevant to class counsel appomtment may
involve matters that include adversary preparation in a way “that
should be shielded from dlsclosure to other parties. An appropriate
protectlve order may be necessary to. preserve conﬁdentlahty

In evaluating prospectrve class counsel the court should wergh
all pertinent factors. No single factor should necessarlly be
determrnatrve ina glven case For example the resources counsel
will commrt to the case must be approprlate to 1ts needs but the court
should be' careful not to hm1t con51deratron to lawyers w1th the
greatest resources o

I, after review of all apphcants the court concludes that none
would be satlsfactory class counsel, it. may deny.class certification,
reject all applications, recommend that an apphcatlon be modified,
invite new applications, or make any other approprrate -order
regardmg selectlon and appomtment of class counsel

aragraph (2) ThlS paragraph sets out the procedure that should
be. followed in appomtmg class counsel ; Although it affords
substantlal ﬂex1b1hty, it tprov1des the framework for'appointment of
class counsel inall class, actlons ‘For counseltwho filed the action,
the materlals subrmtted in; support ofthe motlon for glass certification
may sufﬁce to- Justrfy appomtment so) long }asthe information
described in paragraph (g)(1)(C) is included. If there are other
applicants, they ordlnarlly would file a forrnal appllcatlon detailing

the1r su1tab1hty for the posmon o o
| o
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In aplaintiff class action the court usually would appoint as class
counsel only an attorney or attorneys who have sought appointment.
Different considerations may apply in defendant class actions.

The rule states that the court should appoint "class counsel." In
many instances, the applicant will be an individual attorney. In other
cases, however, an entire firm, or perhaps numerous attorneys who
are not otherwise affiliated but are collaborating on the action will
apply. No rule of thumb exists to determine when such arrangements
are appropriate; the court should be alert to the need for adequate
staffing of the case, but also to the risk of overstaffing or an ungainly
counsel structure. :

Paragraph (2)(A) authorlzes the ‘court to desrgnate 1nter1m
counsel during the pre-certification period if necessary to protect the
interests of the putative class. Rule. 23(c)(1)(B) directs that the order
certlfymg the class include appomtment of class counsel. Before
class certification, however it will usually be important for an
attorney to take action to prepare for the certification decision.” The
amendment to Rule:23(c)(1) recognizes’ that some discovery is often
necessary for that determination. Tt alsomay be important to make-or
respond to motions before certification. Settlement may be discussed
before certification. Ordinarily, such work is handled by the lawyer
who filed the action. In some cases, however, there may be rivalry or
uncertainty that makes formal desrgnatlon of interim, counsel
approprlate Rule 23(g)(2)(A) authonzes the court to desrgnate

interim cotinsel ‘to act on behalf of the ‘putative class before the
certification decmon 1§ ‘made. Farlure to make the formal desrgnatlon

does hot. prevent the attorney who ﬁled the actlon from proceedmg in
it. Whethet or'not forrnally de51gnated ‘mterlm counsel an attomey
who acts on behalf of the class befor w]*' rtlﬁcatlon must act in the
best mterests of the class asa whole ‘:j‘or example ah attorney Who

oy
A

|
AR ‘
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negotiates a pre-certification settlement must seek a settlement that
is. fair, reasonable, and adequate for the class.

Rule 23(c)(1) prov1des that the court should decide whether to
certify the class "at an early practicable time," and directs that class
counsel should be appointed in the order certifying the class. In some
cases, it may be appropriate for the court to allow a reasonable period
after commencement of the action for filing applications to serve as
class counsel. The primary ground for deferring appointment would
be that there is reason to anticipate competing applications to serve
as class counsel. Examples might include instances in which more
than one class action has been filed, or in which other attorheys have
filed individual actions on behalf of putative class. members. The
purpose ‘of’ facrlrtatrng competmg apphcatrons in such a case is to
afford th > best pos51ble representatlon for the class Another poss1ble
onJ T deferrmg appomtment would be that the 1n1t1al apphcant
was found 1nadequate, but it seems appropr1ate to permrt add1t1onal
apphca’uons rather thanu deny class certrﬁcatron ) |

in decrdmg whether to; cert1fy the class and appoint class counsel in
the single applicant srtuatlon —- that'the applicant be ablé to provide
the representation called for by paragraph (1 )(B) inli ght of the factors
1dent1ﬁed in paragraph (1)(C) T

If there are mult1ple adf uate apphcants paragraph (2)(B) dlrects
the court to select the class cbunsel best able to represent thei interests
of the “fclass Th1s demsionl should also be made usrng the factors
outhn w’d‘ in paragraph (1)“( C) but in the multlple apphcant situation
the court is'to g beyond ‘t1mz1ng the adequacy of counsel and
make ‘a bomparlso rengths of the various applrcants As
with the dec1s1on rrd omt ‘the sole applicant for the
posmon no s1ngle "t‘r should be d1spos1t1ve in’ sdlectmg class
counsel in cases in which there are multiple applicants. The fact that

V
-

of t

Para ra h 2' ‘B‘ states the bas1c standard the court should use
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a given attorney filed the instant action, for example, might not weigh
heavily in the decision if that lawyer had not done significant work
identifying or investigating claims. Depending on the nature of the
case, one important consideration might be the applicant's existing
attorney-client relationship with the proposed class representative.

Paragraph (2)(C) builds on the appointment process by
authorizing the court to include provisions regarding attorney fees in

the order appointing class counsel. Courts may find it desirable to
adopt guldehnes for fees or nontaxable costs, or to direct class
counsel to report to the court at regular mtervals on the efforts
undertaken in the action, to facilitate the court's later determination
of a reasonable attomey fee.

Rules App.B-115
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Rule 23(h): Attorney Fees Award
Rule 23. Class Actlons

* %k % % %

(h) Attorney Fees Award. In an action certified as a class action,
the court may award reasonable attorney fees and nontaxable costs
authorized by law or by agreement of the parties as follows:

(1) -Motion for Award of Attorney Fees. A claim for an
award of attorney fees and nontaxable costs must be made by
“motion under Rule 54(d)(2) subject to the prov151ons of this
subdivision, at a time set by the court Notlce of the motion
must be served on all parties and, for motions by class counsel,

directed to class members in a reasonable manner.

(2) Objections to Motion. A class member, or a party from
whom payment is sought, may object to the motion.

(3) Hearing and Findings. The court may hold a hearing and
must find the facts and state its conclusions of law on the motion
under Rule 52(a).

(4) Reference to Special Master or Magistrate Judge. The
court may refer issues related to the amount of the award to a
special master or to a magistrate judge as provided in Rule

SHDR)D).

Committee Note

Subdivision (h). Subdivision (h) is new. Fee awards are a
powerful influence on the way attorneys initiate, develop, and
conclude class actions. Class action attorney fee awards have
heretofore been handled, along with all other attorney fee awards,

o
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under Rule 54(d)(2), but that rule is not addressed to the particular
concerns of class actions. This subdivision is designed to work in
tandem with new subdivision (g) on appointment of class counsel,
which may afford an opportunity for the court to provide an early
framework for an eventual fee award, or for monitoring the work of
class counsel during the pendency of the action. ’

Subdivision (h) applies to "an action certified as a class action."
This includes cases in which there is a simultaneous proposal for
class certification and settlement even though technically the class
may not be certified unless the court: approves the settlement pursuant
to review under Rule 23(e). When a settlement is proposed for Rule
23(e) approval, either after certification or with a request for
certification, notice to class members about class: counsel's fee motion
would ordinarily accompany the notlce to the class about the
settlement proposal itself, : : ¥ LR

This subdivision does not undertake to create new grounds for an

award of attorney fees or nontaxable costs. Instead, it applies when -

such awards are authorized by law.or by agreement of the parties.
Against that background, it provides a format for all. awards of
attorney fees and nontaxable costs in connection with a class action,
not only the award to class counsel. In some situations, there may be

. a basis for makmg an award to other counsel whose work produced

a beneficial result for the class, such as attorneys who acted for the
class before certification but were not appointed ‘class counsel, or
attorneys who represented: objectors to a proposed settlement under
Rule 23(e)-orto the fee motion of class counsel: -Other situations in
which fee awards are authorized by law or by agreement of the parties
may exist.

This subd1v1s1on authorizes an award of "reasonable" attorney
fees and nontaxable costs. This is the customary term for
measurement of fee awards in cases in which counsel may obtain an

Rules App.B-117
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award of fees under the "common fund" theory. that applies in many
class actions, and is used in many fee-shifting statutes. Depending on
the circumstances, courts have approached the determination of what
is reasonable in different ways. In particular, there is some variation
among courts about whether in "common fund" cases the court should
use the lodestar or a percentage method of determining what fee is
reasonable. The rule does not attempt to resolve the question whether
the lodestar ‘or“pe‘rc‘entage approach should be viewed as preferable.

Active | judicial involvement in measuring fee awards is
singularly important.to the proper operation of the class-action
process.. Continued reliance on caselaw development.of fee-award
measures does not diminish the court's responsibility. In a class
action, the district court must ensure, that the amount and mode of
payment.of attorney fees, are fair and proper.whether the fees come
from a common fund or are. otherw1se paid: . Even in the absence of
obJectlons the court bears this respon51b111ty

T,

Courts drscharglng this respons1b111ty have looked toa variety of
factors One fundamental focus is the result actually achieved for
class, members a basm consideration in any .case'in which fees are
sought on the basrs of a benefit achieved for class members. The
Private Securities L1t1gat10n Reform Actof'l 995 explicitly makes this
factor a cap for a fee award in, actions to which it applies. See 15
US.C. §§ 77z-1(a)(6) 78u—4(a)(6) (fee award should not exceed a

reasonable percentage of the amount of any damages and
prejudgment interest-actually paid to the class") For.a percentage
approach to fee measurement results ach1eved s the basic startmg
pOlIlt Clap N A L E

In many instances, the court may need to proceed with care in
assessing the value conferred on class members. Settlement regimes
that provide for future payments, for example, may not result in
significant actual payments to class members. In'this connection, the

“‘“M_
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court may need to scrutinize the manner and operation of any
applicable claims procedure. In some cases, it may be appropriate to

‘defer some portion of the fee award until actual payouts to class

members are known. Settlements involving nonmonetary provisions
for class members also deserve careful scrutiny to ensure that these
provisions have actual value to the class. On occasion the court's
Rule 23(e) review will provide a solid basis for this sort of evaluation,
but in any event it is also important to assessing the fee award for the
class.

. At the same time, it is important to recognize that in some class
actions the monetary relief obtained is not the sole determinant of an
appropriate attorney fees award. Cf. Blanchardv. Bergeron,489U.S.
87, 95 (1989) (cautioning in an individual case against an
"undesirable emphasis" on "the importance of the recovery' of
damages in civil rights litigation" that might "shortchange efforts to
seek effective injunctive or declaratory relief™).

Any directions-or orders made by the court in connection with
appointing class counsel under Rule 23(g) should we1gh heavily in
making a fee award under this subdivision. :

Courts have also given welght to'agreements among the parties
regardmg the fee motion, and to agreements between class counsel
and others about the fees claimed by the motion. Rule 54(d)(2)(B)
provides: "If directed by the court, the motion'shall also disclose the
terms of any agreement with respect to fees to be paid for the services'
for which claim is made." The agreement by a settling party not to
oppose a fee application upito.a certain amount, for example, is
worthy ' of consideration, bt \the court remains responsible to
determine areasonable fee. "Slde agreements" regarding fees provide
at Jeast perspectlve pertinent to an appropriate, fee award. '

Rules App.B-119
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In addition, courts may take account of the fees charged by class
counsel or-other attorneys for representing individual claimants or
objectors in the case., In determining a fee for class counsel, the
court's objective is to ensure an overall fee that is fair for counsel and
equitable within the class. In some circumstances individual fee
agreements between class counsel and class members might have
provisions inconsistent with those goals, and the court might
determine that adjustments in the class fee award were necessary as
a result.

Finally, itis important to scrutinize separately the application for
an award covering nontaxable costs. If costs were addressed in the
order appointing class -counsel, those directives should be a
presumptive starting point in determining what is an approprlate
award. ' : :

aragraph (1). Any clalm for an award of attorney fees must be
sought by motion under Rule 54(d)(2), which invokes the prov1s1ons
for timing of appeal in Rule 58 and Appellate Rule 4. Owing to the
distinctive features of class action fee motions, “however, the
provisions of this subdivision. control disposition of fee motions in
class actions, while Rule 54(d)(2) applies to matters not addressed in
this subdmsmn

The court should dlrect when the fee motion must be filed. For
motions by class counsel in cases subject to court review of a
proposed settlement under Rule’ 23(e), it 'would be . 1mportant to
require the filing of at least the initial motion in time for inclusion of
1nf01jmat10n, about the motion in the ‘notice to' the class about the
proposed settlement that is required by Rule 23(e). ‘In cases litigated
to judgment, the court might also order class counsel's motion to be
filed promptly so that notice:to the class under this subdivision (h)
can be given.

)
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Besides service of the motion on all parties, notice of class
counsel's motion for attorney fees must be "directed to the class in a
reasonable manner." Because members of the class have an interest
in the arrangements for payment of class counsel whether that
payment comes from the class fund or is made dlrectly by another
party, notice is required in all instances. In cases in which settlement
approval is contemplated under Rule 23(e), notice of class counsel's
fee motion should be combined with notice of the proposed
settlement, and the provision regardlng notice to the class is parallel
to the requirements for notice under Rule 23(e). In adj udicated class
actions, the court may cahbrate the notice to avoid undue expense.

aragraph (2) A class member and any party from whom

payment is sought may object to the fee motion. Other parties — for

example, nonsettling defendants — may not object because they lack
a sufficient interest in‘the amount the court awards. The rule does not
specify a time limit for making an objection. In setting the date
objections are due, the court should provide sufficient time after the
full fee motion is on file to enable potential objectors to examine the
motion.

The court may allow an objector discovery relevant to the

objections. In determining whether to allow discovery, the court .

should weigh the need for the information against the cost and delay
that would attend discovery. See Rule 26(b)(2). One factor in
determining whether to authorlze dlscovery isthe completeness ofthe
material submitted in support ‘of the fee motlon which depends in
part on the fee measurement standard apphcable to the case. If the
motion provides thorough information, the' burden should be on the
obj ector to Justify discovery to obtain further mformatlon

Paragraph (3). Whether or not there are formal objectlons the
court must determine whether a fee award is justified and, if so, set
a reasonable fee The rule does not require a formal hearing in all

Rules App.B-121
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cases. The form and extent of a hearing depend on the circumstances

of the case. The rule does requrre findings and conclusrons under
Rule 52(a). :

- Paragraph (4). By incorporating Rule 54(d)(2), thls prov1s1on
gives' the court broad authority to obtain assistance in determining the
approprlate amount to award In decrdlng whether to direct
submlssron of such questions t to aspecial master or magistrate judge,
the court should give approprrate consrderatlon to the cost and. delay
that such a process mlght entail. ‘ .

Changes Made After Publzcatzon and Comment

Rule 23(c)(1)(B) 1s changed to mcorporate the counsel-
appomtment prov151ons of Rule 23 (g)- The statement of the method
and time for requestmg exclusmn froma (b)(3) class has been moved
to the notlce of certrﬁcatron provrsmn in Rule 23 (c)(2)(B)

Rule 23(c)(1)(C) is changed by deletmg all references 1o

1, '

"conditional” ' certification.™ i,

Rule 23(c)(2)(A) is changed by deleting the requirement that
class members be notified of certification of a (b)(l) or (b)(2) class.
The new version: prov1des only that the court may direct approprlate
notice to the class. ~

}

Rule 23(c)(2)(B) is rev1sed to requlre that the notice of class
certlﬁcatlon deﬁne the certlﬁed class in terms 1dent1ca1 to the terms
used in (c)(l)(B) and to 1nc0rporate the statement transferred from
(c)(l)(B) on “When and how members may elect to be excluded.”

Rule 23(e)(1) is revised tordelete the requirement that the parties
must win court approval for a precertification dismissal or settlement.
Rule 23(e)(2) is revised to-change th¢ provision that the court
may direct the parties to file a ¢opy or summary of any-agreement or

)
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understanding made in connection with a proposed settlement. The
new provision directs the parties to a proposed settlement to 1dent1fy
any agreement made in connection with the settlement.

Rule 23(e)(3) is proposed in a restyled form of the second
version proposed for publication.

Rule 23(e)(4)(B) is restyled.

Rule 23(g)(1)(C)is atransposition of criteria for appointing class
counsel that was published as Rule 23(g)(2)(B). The criteria are
rearranged, and expanded to include consideration of experience in
handling claims of the type asserted in the action and of counsel’s
knowledge of the applicable law.

Rule 23(g)(2)(A) is a new provision for designation of interim
counsel to act on behalf of a putative class before a certification
determination is made. ‘

Rule 23 (g)(2)(B) is revised to point up the differences between .

appointment of class counsel when there is only one applicant and
when there are competmg apphcants When there is only one

applicant the court mpst determine that the applicant is able to fairly

and adequately represent class interests. When there is more than one
applicant the court m‘ust appomt the appllcant best able to represent
class mterests ‘

Rule 23(h) is changed to require that notice of an attorney-fee

motron by, class counsel be "dlrected to class members," rather than
glven to all class members "

Recommendation

The Committee recommends adoption, with rev1srons of the
amendments of Rulés 23(c) and (e), and of the new Rules 23(g) and
(h), pubhshed in August 2001.
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The Committee’s work with Rule 23 now spans more than a

decade. Although the work has been continuous, ‘substantially

seamless, and frequently intense, it is convenient to mark off periods
of changing directions.

The first phase, completed rather quickly, undertook a top-to-

bottom revision of all of Rule 23. The draft — in large part the work

Rules App.B-124

of Judge Sam Pointer — was a remarkable Undertaking. It was put
aside not for want of quality but out of concern that the Enabling Act
process could not assimilate such dramatic change in any manageable
period of time. Even the law professors who commented on less
ambitious later drafts argued that the process cannot work as intended
when too many new ideas are presented for consideration and action.

- The second phase was embodied in amendments published for
comment in 1996. This phase focused on the criteria for certifying a
class under Rule 23(b)(3) and proposed a rule for certifying
settlement classes. The voluminous, clear, and conflicting advice

provided on these proposals is preserved i in the four-volume Working

Papers pubhshed atthe end of the process. The only amendment that
emerged from this process was addition of a new Rule 23(f)
estabhshmg court of appeals dlscrenon to permlt an interlocutory
appeal from an order granting or denymg class certlﬁcatlon Rule
23(f) appears to be’ working well, enabhng courts of appeals to
resolve many uncertainties about certification and to estabhsh a

greater uniformity of practice. - S

A third phase involved a close look at ‘mass-tort htlgatlon
working in large part through the ad hoc Workmg Group on Mass
Torts. The Report of the Advisory Comm1ttee and the Working
Group, published on February 15, 1999, raises issues that continue to
command a place on the Committee’s agenda Some of those issues
may require legislative solutions. Recommendatlons with respect to
consideration of legislation dealing with overlapping, duplicating, and

»
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competing class actions are advanced in Part I B of the present report.
Other issues may be more susceptible to solutions by court rules. The
Committee continues to study settlement classes, "futures” claims,
and the possibility of adopting an opt-in class rule.

The present recommendations grow out of a more modest phase
of the Committee’s work. There is no attempt to change the criteria
for class certification. The focus instead is on the process for
applying current certification criteria, review of proposed settlements,
appointment of class counsel, and making fee awards: These
proposals do not raise sensitive issues about the role of class actions
in compensating claimants whose claims do not support individual
htlgatlon or about public enforcement values. They are not calculated
to alter the present balance between classes and class adversarles
The purpose isto improve the administration of Rule 23.

Rule 23(c) deals with the time for determining whether to certify
a class, the contents of a certification order, and notice of
certification. The Committee recommends adoptlon of Rule 23 (c) as
published, with some revisions. o : .l

The proposal to amend the present requlrement that a class-
certlﬁcatlon determmatlon be made "as soon as practicable" has been
pursued for many years The versmn pubhshed in 2001 departed
slightly from the version, publlshed in 1996 It now requn‘es that the
certlﬁcatlon determ1nat10n be made "at an early practlcable time."
Thete Was extenswe comment on this proposal fOCusmg on the
extent of discovety that| should be pernntted before the certification
determination. There is.a clear tension ‘between the desue 'to avoid
precertification d1scovery that exhausts all subjeets of.discovery on
the merits and the need in some cases yto engage in- d1scovery that
supports an informed. cértification deteTmmaﬂon This tension is
addressed in the Commlttee Note - After con31der1ng the many

0 L
!
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concerns expressed in testimony and comments, the Committee
recommends publication of the Rule 23(c)(1)(A) as published.

Rule 23(c)(1)(B) defines the contents of a certification order.
Two changes of the published rule are proposed. First, the counsel-
appointment provisions- of Rule 23(g) are incorporated, calling
attention to the need to appoint class counsel.’ Second, the direction:
that the order state when and how members can elect exclusion from
a Rule 23(b)(3) class s, eliminated in.response to comments
suggesting that this. statement cannot effectively be made until a
certification notice is prepared after the certification order.

‘Rule 23(c)(1)(C) as pubhshed changed the present rule that a,
class certrﬁcatron "may be condrtlonal" to a statement that a_
certification "is condltronal "' This versron reﬂected the common
practice that ' treats ‘this ‘provision as'an essentrally redundant
expressron of ‘the rule that a.certification. order can bealtered or
amended.. Comments expressed fear that emphasis on the condrtlonal
nature of a certrﬁcatron order will encourage. some courts to grant
certification without searching i 1nqu1ry, relying onlater developments
to determine whether certification is in fact .appropriate. There also
was a reminder that ‘the orlglnal purpose of the present provrsron was
to enable a court to place condrtrons on certrﬁcatron — the example V

in the Comrmttee Note was a certlﬁcatlon condrtron‘ed on, thef

appearance of class represen‘tatrves W‘ho would be more adequate than ,
present representatwes The Comm1ttee ornmends deletron of any

reference to the condrtronal" nature of " 1frcation.

P b l, [ ‘

A change is recommended for] Rul 2. (c)(2)(A) The publrshed
version required certrﬁcatlon notice rnwall forms of class.actions. For
(b)(1). and (2) classes, jotice | was“to;‘,be "calculated to reach a
reasonable number of, classwmembers " Many. comments expressed
strong re51stance to ‘any requlrement of ‘notice in (b)(1) and (2)
classes. Most of the resistance arose from fear that many civil rights
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actions cannot bear the costs of even modest notice efforts, and would
not be filed. The Committee considered several alternative
formulations that would require notice but seek to address this
concern. In the end, it-concluded that there is no satisfactory rule
language that would both require notice and ensure that worthy
actions would not be stopped at the door. The Committee

recommends that (c)(2)(A) be changed to provide simply that the’

court may direct appropriate notice to a (b)(1) or (2) class. The
Committee Note is.changed to direct attention to the balance between
notice costs and benefits, and to suggest thatlow-cost means of notice
be considered. '

Rule 23(c)(2)(B) is recommended substantially as pubhshed
Minor changes are made to the provisions deﬁnmg items that must be
included in a certtﬁcatlon notice. The notice must 1nclude the
definition of the certified class, and must state when and how
members may elect to be excluded from a (b)(3) class

Rule 23(e). Rule 23(e) governs the requ1rement that a court approvev

settlement of a class action. Grave concerns. have been expressed in
recent years'about the 1mportance of searchmg rev1ew One recent
statement is provrded in The Rand Institute for Civil Justlce report,
Hensler ¢t al., Cldss Action Drlemmas Pursulng Publlc Goals for
Private Gain. The Rule 23(e) revisions ‘are de51gned to empha51ze
and strengthen the review procedure and also toadd a new provrslon
that authorizes the court to order a new opportumty to request
exclusion' from il ‘Rule 23(b)(3) class that settles after thel ﬁrst

opportunity to reqhest exclusron has exprred

Rule 23(e)( l) states the requlrement of court approval, directs
notice to the olass of a proposed settlement, and states the familiar
"fair, reasonable and adequate" standard for approval. One change
is recommendedr from the pubhshed versmn The published: version
adopted the rule, drawn by some cases: from the amb1gu1ty of present
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Rule 23(e), that a court must approve a voluntary dismissal,
withdrawal, or settlement made before a determination whether to
certify a class. The approval requirement reflected two primary
concerns. Absent class mémbers may rely on a pending class action
to toll the statute of limitations. Class allegations may be added to
draw attention to a case, to increase the pressure to settle, or to
support forum shopping opportunities. It was hoped that the approval
requirement would protect reliance and deter misuse. The comments,
however, reflected the uncertainties expressed in the Committee
Note. Many observers:stated that reliance by absent class members

seldom occurs, if indeed it ever occurs. As to the desire to deter:

misuse of class allegatlons, ‘the problem is what effective response
can be made. A ¢ourt ca:nnot effectwely coerce continued litigation

when ‘all part1es have agreed not to l1t1gate further, 1ancl it may be .

unseemly t0 charge the court with searchlng out new representatives
for the putative class The Committee recommends changes in Rule
23(e)(1) that require court lapproval only for a. settlement of the
claims, issues, or defenses of a' cer‘uﬁed class! vt o e

o

Rule 23(e)(2) addresses the \problem of 51de agreements" thatn

may have affected the negotlatlon of settlement terms but that do not

deﬁne the terms presented to the co

erst ,dmg madey in

}a‘b he court has httle

that Rule 23 (e)(2) be modrﬁed to dlrect that the parues must pdentrfy
any agreement made inconnection withthe proposed: Settlement. The
reference to an understanchng is deleted as too vague to enforce as
amandatory subject of: 1dent1ﬁcat10n The Commlttee Note 1s;rev1sed

substantially to reflect theseichanges. : - - BRI e

nents urged that ‘
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Rule 23(e)(3) creates a new option that allows a court to provide
anew opportunity to elect exclusion from a (b)(3) class if a settlement
is proposed after expiration of the original time for electing exclusion.
This proposal reflects concern that inertia and a lack of understanding
may cause many class members to ignore the original exclusion

opportunity, while the identification of proposed binding settlement.

terms may encourage a more thoughtful response. It also provides an
opportunity to gain information that the court can use in evaluating

the proposed settlement. Two alternative versions were published for
comment. The first was a "stronger" version, directing that notice of’

the proposed settlement afford a new opportunity to elect exclusion
unless the court finds good cause to deny the opportunity. The
second version was more neutral, providing simply that the court may
direct that the notice of settlement include the second opportunity.
Many comments addressed both versions of the proposal.” A cross-
section of thé bar supplied both support and opposition for the

principle of a further opportunity to opt out, The common ,

observation that the proposal may make it:more difficult to reach a
settlement agreement was divided between the view that the result

will be' better terms for class members and the .view that good

settleménts may be defeated bya seftlerﬁenti;ic)ptéout opportunity. The
Committee recommends adoption of the second version in restyled
form. It suffices to establish azdis‘c‘rert‘ji‘oné]tiij authority to permit a
settleient exclusion, relying on case-by:case determinations whether
all of the surrounding circumstarices, suggest ;the need for this
opportunity. A - |

Rule 23(e)(4) ‘expressly recognizes the right of a class member
to object to a proposed settlement and requires that the court approve
withdrawal of an objection. The Committee recommends adoption
of the proposal as published, with a restyled Vversion of the provision
on withdrawal. S |
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Rule 23(g). Rule 23(g) is new. For the first time, it provides an

express procedural' format for appointing class counsel. Until now, -

the adequacy of class counsel has been considered as part of the Rule

23(a)(4) determination whether the named class representatives will -

fairly and adequately protect the interests of the class. The role
played by counsel is important, and often central, to class
representation. Comments on Rule 23(g) commonly recognized the
value of establishing explicit, directions on appointment of class

counsel. Differences were expressed on some of the ‘details, ‘as °

described below. The Committee recommends adoption of Rule
23(g) with the changes noted. . :

Criteria for appomtmg class counsel were or1g1nally published
as Rule 23(g)(2)(B) They are' relocated to become Rule 23(g)( N(C),

placing thém at the begmmng of the rule. The "bullet" factor looking,

to the work counsel has done in 1dent1fy1ng or investigating potential

claims s placed ﬁrst inthe l1st asa hkely startmg pomt Concern that.

consideration of counsel’s expenence in class actions and. complex
litigation mlght contrlbute to entrenchment ofa small spec1al1zed bar
led to'the’ add1t1on of two new con31deratlons exper1ence in handling
cla1ms ofthe type assérted i 1n the L actlon (reco mzmg that counsel who
have l1t1gated 1nd1v1dual act1ons ‘of th‘i type may prov1de better
representatlon than ”coun who speclahze in’ class 11t1gat10n
generally) and’ knoWled‘g‘

these neWw con51deratlons will £z cil1tate appotntment of good attorneys

whio will' expand the ranks of class- actlon counsel.

New Rule 23(g)(2)(A) reflects many comments on an 1ssue that
was reflected in the pubhshed Comm1ttee Note but not in the
published rule. There must: bea lawyer who can act on behalf of a
proposed class before the certlﬁcatlon dec151on 1s made. If nothmg
else, some’ Iawyer miust present. thé case for certification. In addition,
motions to dismiss or for summary judgment are common, and

of the 'lapphcable law It is hoped that

-
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discovery may be needed to support the certification determination.
Ordinarily these needs are addressed by the lawyer who filed the
action. In some cases, however, there may be rivalry or uncertainty.
Rule 23(g)(2)(A) authorizes the court to designate interim counsel to
act on behalf of the putative class before the certlﬁcatlon decision is
made.

The published proposal generated many comments on the role of

competition among lawyers in making an appointment of class

counsel. The comments were fueled by two aspects of the published

proposal. ‘The provision that was published as Rule 23(g)(2)(A)
provided that the court may allow a reasonable period after
commencement of the action for applications by attorneys seeking
appointment .as class counsel. The :Committee Note. included

reflections on the occasional reliance on- "auctions" to solicit -

competmg proposals for appomtment Although these proposals were
meant to be neutral on the. value of the auction process, they were
read by many observers as an encouragement of competition in
general and of -auctions in particular:: The comments frequently

stressed the observatmn that in most class: actioiis, it is difficult to "

find even one lawyer to represent the class. Competltlon is not a
realistic possibility. Doubts also were expressed about the value of
auctions to secure the most effective class representation. These
comments are reflected in the proposed revisions of Rule 23(2)(2).

The subparagraph published as 23(2)(2)(A) is deleted. A new Rule
23 (g)(2)(B) emphasizes the distinction between cases in which there
is only one applicant for appointment as class counsel and cases in
which there is more than one quahﬁed applicant. When there is only
one applicant, the court’s respon31b111ty is the familiar responsibility
to ensure that counsel will fairly and adequately represent the interests
of the class. When there is more than one applicant, the court is
directed to appoint the applicant who i is best able to represent class
interests. The Committee Note is rev1sed to reflect these changes,
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and to describe the circumstances in which a court may reasonably
anticipate that there will be more than one applicant.

With these changes, the Comm1ttee recommends adoptlon of
Rule 23(g)

Rule 23gh1 Rule 23(h) also isnew. The topic, the award of attorney
fees in a class action, is not new. Rule 23 (h) does not seek either to
change well-established fee- award practlces or to resolve identifiable
dlsputes in current practlce Most particularly, it does not take sides

format for makmg fee awards *

i

The comments mcluded some expressmns of concern about the:

€3] was changed to, remove the. dlrectlon that notice be addressed to!
"all" class members, and to prov1de that notice be "directed," rather
than tglven " to .class members: Two commas were added to
paragraph (2) for clarlﬁcatlon ; C ok C

e
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in the debate between the "percentage and, "lodestar" methods of .
calculating fees. Instead, it seeks to estabhsh a umform procedural.

pOSSIble cost of. notlce to the class \of an attorney-fee motion by class-
counsel Although th1s concern is addressed in the Note, paragraph

>
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Summary of Comments & Testimony: 2001 Rule 23(c)(1)
At an Early Practicable Time

Conference: In 1997 the Standing Committee rejected the 'fv‘vhen practicable" proposal. It was

concerned that this would lead to delay, and reinstate "one-way intervention." It also was concerned
that the parties need to know the stakes of the litigation. But to apply the certification criteria, the -
judge "needs to know what the substance" of the dispute is. The pleadings alone do not reveal
enough in many cases. The premise of the proposal is that it is proper to take the time needed to
uncover the substance of the dispute, "but not to indulge discovery on the merits or decision on the
merits." The proposal simply confirms practices that have emerged over many years. If this were
the only change to be made in Rule 23, probably it would not be worth it. But if Rule 23 is to be
changed in other ways, "this change is probably a good one." B

Conference: From a ﬁlaintiff s'perspective, the prépbsal makes no difference. "As soon as
practicable" gives all needed flexibility, and courts pinderstand;that. The Note says the purpose is

* to preserve current practice. But there is a risk of unintended consequences. More precertification

activity will be encouraged. Itis a mis;take‘fdiﬁné.ﬁlme the rules, to m ake them into a "Code.” Rule
23(c)(1) works now. B ‘ ‘ 1

Conference: The "at an early practicable time"” proposal is a close call, but "I favor it." There has
been a substantial change in practice in the last few years, in response to appellate demands that a
record be made to support the certification détermination. The FJC study documents the change.
One reason to revise the rule is to support publication of the Committee Note. In most cases, at Jeast
some discovery is needed to support the certification determination.. "The question is now much
discovery — there should be an adequate record, butno more discovery than needed for that." The
Note properly encourages trial courts to play an active role in determining how much discovery is
needed. The change also may drive out lingering vestiges of practice that allow certification ori the
pleadings with minimal or no discovery. It will discourage local rules that requite a determination
within a stated period; often the stated period expires before disclosure or discovery can even begin.
It also will encourage courts to understand that they can rule on 12(b)(6) and summary-judgment
motions before the certification determination. = -+ - , . - SRR oo
Conference: The propos

al reflects present, practice. In 1976 there was de minimis discovery to
support a céxftiﬁca‘tiov‘iiad‘etérminé‘tion, or none at all.. There has been progressive movement; in some |
cases, it may carry too far into discovery on the merits. The Comimittee Note helps. The proposed
language iis“il‘ld‘eed "'féﬁfstidiqus."' “And it 1s a good thing that the Note refers to trial plans; if they are
kept brief, they are a good thing. -~ " ‘ | o .

At ‘ : :

Conference: The underlying pfiﬁciple is salutary. The Note deals adequately with the risk of
unintended consequences. The trial plan should look carefully at what issues are assertedly common,
and how they will be proved. More importantly, it should look at what individual issues will be left
at the end of the class trial, and at how they will be proved; if there is a lot of proof to be taken
individually raﬁ’cj:r the class trial, we need to ask whether a class trial is WdrthWhile. Itisja.good idea
to submit a draft class notice with the trial plan because the notice often shows issues not reflected
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in the plan, including problems with choice of law and jury trial. Even the identification of the
persons to whom notice is directed is important.

Conference: A plaintiffs’ lawyer thought there is no need to change. "As soon as practicable"

provides ample ﬂex1b111ty, and courts use it w18ely In parallel 11t1gat1on itmay be advisable to defer.

certification uritil metits dlscovery has been completed ina nonclass actlon that has worked well.;

It mlght be helpful s1mp1y to' publ1sh the Note w1thout changmg the Rule (And class counsel must \
be appomted before the certlﬁcatlon determma‘non in part to manage discovery that bears on the

determmatmn )

Conference (The as soon as pract1cable proposal was.the focus of much of the discussion on the
proper role of a Commrttee Note. One view was that a Note is. useful because it gives detalled

guidance, making it p0551ble to frame the,Rule itself in general and flexible terms. A different view:

was that all this matenal should ,be put 1nto the Manual for Complex, Litigation,, One judge
suggested that Judg 4" generally do not seem Hmuch persuadedw by Comrmttee Notes A lawyer
responded that more Judges seem fam i h Commrttee Notes than seem, famlhar wrth the
Manua’l‘ "Wrthout the Notes, it will b
practlcable to “dt an early pract1cab1e time.™" A otller Judge thought the Comrrnttee Notes should
make more frequent references to the Manual and say less dlrectly )

The rule change an‘ ‘
somewhat J anus-faced il

SR

Conference There was general d1scusswn of the questron lwhether itis poss1ble to permit enough
d1scovery to mform »tlre certlﬁcanon decision: w1thout launohmg‘lfull d1scovery on the merits. One

t
r“tﬁ

b
®

be Worked out at an early Rule 16 conference A Judgeuobs rved tthat when certlﬁcatlon dlscovery '

is poss1ble (and it is not always possible), it is not fruit ful
spec1f1c dlscovery recjuests inuch dlscovery w1ll be t the merlts and ior certlﬁcatlon
A defénse lawyer obs 'e‘d that common 1ssues ‘always,can '*lmf und,"'the real questlon is what are
the 1nd1v1dual 1SSues Hiv‘will they be pro féd, ahd ta relthey D1scovery can’ focus on
that, and can be'a fot’ ‘Simpler than mammoth hocument liscovery on the merlts " A plalnnffs

lawyer disagreed — the defense is too much prone to conjurmg up hosts ‘of individual issues. But
another: plaintiffs’ lawyer thought that 1t is proper:fo| Separatel; d1scovery to support an early
certlﬁcatron (decision;, generally you can tell the dlfference RE o :

Conference? The FJC: study lfound a full spectrum of pract1ce

practlcable" deféats pre-certrﬁca‘uon 12(b)(6) and su m a&‘y dgment ~rulings.‘, The "‘earlyr ,time

B " |
change may not address' that 1ssue The Note says the 0 ‘irtlmay ‘not decrde the merrts ﬁrst and then
certify; 'theré'is an amblvalence here. o

i
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to engage in ﬁghts over the purpose of
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;onl the quest1on whether "as: soon as k
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Conference: It was asked whether the change will support defense delay by "going after the
representatives."

Conference: It was suggested that today the. certification issue is considered several times. as
discovery unfolds. A judge responded that that is not common practice. A lawyer observed that in
federal courts there tends to be one consideration. of certification; multiple consideration may
become a problem when there are parallel federal and state filings. Another lawyer observed that
in federal courts, MDL practice waits for federal filings to accumulate and then provides one
certification decision for all. "But there has been an uptick in trying to get certification by filing
another case after certiﬁcation is'denied in the first case." \

Conference: The proposed rule on attorney appointment underscores the need for an early
certification decision so class counsel can be appointed. : a :

Cdnference: Early appOintmgnt of class covlin‘sel,“is?neéded so the class adversary knows who can
discuss discovery. '

Conferénce: Some state courts proceed with alacrity into full merits discovery while federal courts
languish over the certification decision. That makes coordination more difficult.

Mic’hael J. Stortz, Esq.. S.F. testimony 14-15: There is a risk that deferring a certification decision
will cede the lead to state courts. The Note should say that pending litigation may be a ground not

3

to defer but instead to move more quickly to resolve the issues that arise from overlapping litigation.

Barry R. Himmelstein, Esqg.. S.F. testiinony 16: The Note seems to express a preference for

bifurcated discovery, first on certification then on the merits. This should be left to the judge’s
discretionary case management. Plaintiffs and defendants typically disagree about bifurcation. The
line between certification and merits discovery is very fuzzy; bifurcation leads to discovery battles
about what is appropriate to certification discovery. If plaintiff is left free, discovery will be sought
"as to what we really need now to move the case forward." Given a deadline to move for
certification, plaintiff will focus on the information needed to prevail on certification. (His written
statement suggests that it may be desirable to set a deadline for certification that de facto requires
plaintiffs’ counsel to focus discovety on matters required for the certification motion.) Defendants
typically object to discovery as not relevant before certification, and draw from their own
information to show the reasons why certification should be denied. The plaintiff must be able to
discover the defendant’s information to be able to show why certification should be granted. (His
written statement, 01-CV-008, adds that when discovery is successfully bifurcated, discovery on the
merits after certification often requires the producing party to go thfough the same documents twice,
and produce the same witnesses for multiple depoSitions.) ‘ ‘

Mary Alexander, Esq., S-F Test}i“m(é)‘?fn”y pp 58 ff: For ATLA. The change to at an early practical time
"will provide an opportunity for extensive precertification discovery and litigation that could be used
to delay crucial certification.” | Although the change seems modest, we are concerned that it will
make the situation "even worse," that defendants will use the new language to convince courts to do
further discovery and make plaintiffs more idesperjai’pq: to seftle. Discovery, even if it is said to be on
class certification only, "is huch more open for abuse on the part of the litigants." Keep the present

Rules App.B-135




Report of the Civil Rules Advrsory Committee
Page -136-

language. The danger is that discovery will be so extensive "that you are really litigating the case
prior to certification," and that this will be done to delay the case. (Inresponse to a question: ATLA

does nothave a position on dismissing causes of action before certification.) (In response to another |

question:iwe have often seen defendants res1st1ng dlscovery, but this too is done to delay thlngs

What we. need is judicial oversrght of drscovery, it has to be taken on a case—by—case basis. (In 1
response to yetanother questron thereisa need to develop sufﬁcrent 1nformat10n so the court is able ’
to determiine whether a proposed classi is unfa1r to individual class members because it homogemzes ¥

claims that should not be’ homogemzed Ind1v1dual rights ; and also defendant rights need to, be

protected; but that should‘not mean undue, delay Just for drscovery on the certlﬁcatron questlon ).

ATLA would be happy to look into the question whether it would be desrrable to provrde for

bifurcated discovery, with a first wave limited. to certification issues, in return’ fora. prompt J
certification determination. We wrll examine the proposed Note language again to see how ‘well it .

expresses the need for balance, but we are concerned that. the change of Rule language

inappropriately'to pérsuade the cotirt that this dlscovery has't0 be done.

John Beisner, Esq.. D.C. Hearing Written Statement: The change to "at an carly practlcable tlme"
is appropriate. Appellate courts' are stressrng thc need for an adequate record 1o, support a

certification determination. "[T]rme must be allowed to permit development of this record. But the

ill be used-

Note may 1nadvertently encourage too much discovery before determination of the certifice tron 1ssue1 3
{ 1scovery :

The Note should stress the need for active trial-court 1nvolvement in estabhshln
parameters by, demanchng a. showmg that dlscovery is needed to resolve the-certificationfissue: And
the Note should state that ﬁrst prrorrty should be g1ven to resolut1on of any 1n1t1al motrons to drsmrss
the class: claims. " ' !

Prof Judlth Resmk D C Hearlng Written Statement 01 CV-044 lt is suggested that the text and
Note show, a sotto voce version of the "just ain’t worth it" proposal that wag' abandoned years ago ‘
"By softenrng the mandate for quick certrﬁcatron and Hacknowledgmg the posmbllrty, of d1Scovery,
the proposed delay invites litigants and judges to consider athe merits:" .o e

Victor E. Schwartz, Esq., for American Tort | Reform ssn & Amerrcan Lemslatwe Exchangg
Council, ‘D C. Hearirig and Written:Statement, Ol-CV‘ 031 The change has an i
"to allow'a court to gather full and complete 1nformat1rl5h :
certify a class." This will remind federal judges of the gx
decision. But'the amendment will expand the ‘gulf b

state courts, where soimie ]udges have even certrﬁed cl

ll\ ol
|

\’ﬂ

A

Thomas Y Allman Es ..D.C. Hearrn 1@4‘ ff Improvrdent cel ﬁcatlon !

M\\

n p scovery» ,as
‘ he

plalntlffs demand d1scovery that bears on certlﬁc‘ it

dlscovery by’ argulng that it goes to the merrts Bu ‘

"and we’ve always been able to work out an “accomhl“ dati
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review when it comes to borlerplate allegatlons " (His written statement adds that improvident class
certification is "brutally coercive." Trial courts tend to focus on the inflammatory allegations
without thinking about the need to address the individualized issues. When the individual issues
problems appear after certification, the response may be to resort to statistical models on causation
and damages issues. The Note should say that the court should look beyond boilerplate allegations;

see Szabo v. Bridgeport Machmes Inc., 7th Cir.2001,249 F.3d 672, certiorari denied 122 S. Ct.348.)

Levws H. Goldfarb, Esq.. D.C. Hearing Written Statement-01-CV-019: "This small change is very
important." Plaintiff lawyers benefit from the coercive effects of fast certification. Discovery in aid
of the certification decision "is critical to 4 fair resolution of this often case-dispositive issue." The
Note suggests "a fair delineation” of the discovery balance. It also should note thatthe pendency of
related 11t1gat10n or a government 1nvest1gat1on 1s reason to defer a certification determmatmn

PatrlckLvsaught Esq for Defense Research Instltute 01-CV=033, 01-CV-034, pp 4-8: Opposes the
change.. The certification dec1s1on is critical; it determines the stakes, the structure of trial, the
methods of proof, and: the:scope and timing of discovery and motion practice. Nothing should be
done to foster delay., i in the certification decision. : The Rule and Note seem to reflect a proper
approach to. balancing; the need for discovery. on.certification issues with the ‘need for prompt
decision, but 1mplementat10n of the Rule may not lachreVe this. Delay is unfair for another reason:
it prolongs the tolling of limitations periods: Prompt decision’ also is entwined with the need to
reduce competing class actions, One of the, rreasons for reJectmg ‘the 1996 proposal was the belief
that all Rule 23 proposals should be considered in:a ‘single package.. The- -Advisory Committee has
mdlcated that itis working toward } tules to address the ovetlapping class-action’ problem. Action on
the tlmlng‘ of certlﬁcatlon should be deferred until proposals are tready to address overlappmg class
actions d1rectly CLom e T ¢ bood ‘ SRS ‘

Michael Nelson Es . D C. Hearln‘ 166 167:Itis 1mportant for the Note to. descrlbe the 1mp0rtance ,
of malntammg a close. Watch on merlts dlscovery (Hls written, statement 01-CV- 021 is more
detailed. The Note should stress that drscovery should Be hmlted to matters necessary to decide
certification =~ the partles should be requlred to Justrfy dlscovery in these terms. The Note also
should state that in mosLt casesjprlorlty should be grverl to motrons to dlsmlss perhaps av01d1ng the
need for' any dlscovery And the l\lote should observe that the exrstence of parallel actions may be
a reason to accelerate not defer a wcertrﬁcatlon determmatron )

\:}, y l |

Steohanre A. Mrddleton tEsa DJC Hearlng ertten Statement 01 CV- ()32 The change 'will
provide a district court w1th more flexrblhty e

American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Agrees with certification at an
early practlcable time, but cautlons that courts should closely monitor dlscovery to ensure a close
nexus with certlﬁcatlon 1ssues

Peter J. Ausili, Esq E. D N. Y Commtttee on Civil Litigation. D.C. Hearing 204: The proposed
change might not have any srgmﬁcant practical effect; some committee members felt 1t might
encourage delay (01-CV-056 is similar.)
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Walter J. Andrews, Esq..D.C. Hearing 281-282: The changed language is appropriate. There should
be an efficient and complete record related to certification issues before the certification
determmatmn . The benefits accrue, however, only. if the court actively limitsdiscovery ‘to

developmg a complete record on certlﬁcatlon The court must be a gatekeeper to: deter Wasteful and
costly dlscovery X

Bruce Alexander, Esq..D.C, Hearmg 310 ff and Wntten Statement 01-CV-041: Generally endorses
(c)(l)(A) But the note -about Jmerlts d1scovery should be clarified t6 recognize that good case

management may require dlscovery that supports summary Judgment on theindividual claims before
reaching the certlﬁcatron issue.There is no need to force discovery on certrﬁcatlon issues when the

case can, be dlspatched earlylby thls 51mple means.’ " f: T

' e counterclauns »agamstl,class members (wh [h never
nat1ve defenses~ . The court should not be required to

«class members wrll be precluded from 1nd1v1dual

ated Judgments And it should be stated clearly that there'is

V\l]{Fh I H‘

lass 1s wrong. fTh

! 4 N e o i f
’; ‘ e 1ﬂs,“n‘or r;cason o ;,allow ne defendant. to, vel
| o 38 lm [

1l |

1S no mor ¢than ‘an‘ar}gumen‘t agamst nonmutual jissue

Lo (A

ave litigated more uigorousl stakes had‘

'
N mlatl b R K

preclusmn Indeed, "a class action need not be 2 millior -'slt gfest andl should‘not be When 1t

is p0551ble to keep costs: Iow Inap ert‘ect class‘“actlon every clanr“‘ is.i

|

Court Adviso;y Comm.. S.D.Ga., 01-CV-053: This will not materlally alter practlce

I
Committee ‘on Federal Civ. ‘P _Amer. Coll. Ttial La : |

slightly clearer (although definitely more accurate) * * * ." The change is'an 1mprovement The
Committee should think about adding part of the Note'to the Rule text a certification determination

should be made promptly after submlsswn of sufficient. mformatmn» to permlt a well-mformed
determination. C . ‘

Rules App.B-138
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Federal Magistrate Judges Assn.. 01-CV-057: This change is consistent with better practice; the Note
clearly states that the change is not intended to permit undue delay.

Exxon Mobil Corp.. 01-CV-059: Supports the change. But the Note should stress that the court
should require the parties to justify the need for any certification-related discovery. The Note also
should state more clearly that a motion to dismiss class claims should be considered before taking
up the certification issue. . : '

Bruce S Harrison. Fsq.. D.C. Hearing Written Statement 01-CV-060: The Note to.(c)(1)(A) should
state that the pendency of competing state class actions is a ground not to defer a certification
decision but to accelerate it.

National Assn. of Consumer Advocates, 01-CV-062: The rule effects a slight change of wording.
The Note "is grossly inappropriate and ovexlong%" "Itis essentially a practice guide and practitioners
will point to it as precedent. Even this seemingly innocuous rule change, therefore, becomes a
platform for a speciﬁc theory and position on class action certification, rather than a clarification of
what the rule is." ' | |

Allen D. Black, Esq., 01-CV-064: This change should not be made. Courts apply "as soon as
practicable" with all needed flexibility. . Discovery is allowed before the certification decision —
"often too much in my view." In a few rare cases, courts have deferred class certification
proceedings, where unusual facts warrant, until completion of all or a substantial amount of merits
discovery. There is no evidence of abuse. Any beneficial effects to be served can be accomplished
by adding language to the Note or to the Manual for Complex Litigation. “ o

Equal Employr?ent Advisory Council, 01-CV-065: Supports the pfoposél "to remove any residual

sense of Urgency *** and to méke it clear that motions to dismiss and for summary judgment may
be entertained by the trial court prior to certification.”

Allianc‘:e‘ of American Insurers, 01-CV-068: Supports the change.
ABA Sections of Antitrust Law" and Litigation. 01-CV-069: SLipports the concept and Committee

Note, but suggests more explicit changes to direct courts to do what the Note advises. Courts need
flexibility in timing the certification decision to accommodate appointment of counsel, dispositive
motions, and dév'elopmen‘t' of a record to support the ceﬂif'%catibn decision. At the same time, the
parties are entitled to an early decision that defines the scope and stakes of the litigation. "In whole,
the commentary of the proposed Note is guidance that is much needed by district courts today." But
"some district courts view such Notes in the same light as legislative history, giving it little or no
weight." The Rule language does not seem to supersede local district'rules that require early filing
of certification motions. More detailed instructions to district courts might be included in the Rule
itself, "such as by requiring entry of a scheduling order for pre-certification proceedings that would
deal on a case-by-case basis with the timing of the certification briefing and decision in the context
of the sequence of other proceedings." It might be desirable to look to Rule 16(b). And there should
be some method, similar to the discovery conference in Rule 26(f), to enlist the parties in advising
the court on framing the pre-certification scheduling order. (The discussion of scheduling orders
also is directed to the Rule 23(g) provisions for appointing class counsel. If an appointment
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procedure is adopted, "it should occur first and quickly, so that plaintif®s counsel — who
presumptively will be class counsel if the class is certified — is appointed as the advocate for the
putatlve class in the remalnder of the certrﬁcatron proceedlngs ")

‘4‘

Assocratron of the Bar of the Crtv of New York, 01-CV-071: "The shght change in wordmg, on its

face, would not seem to suggest any. 51gmﬁcant change in result." The Federal Courts Committee is:
opposed to non-substantlve amendments of this nature. Stability in the rules is important. The Note,-

however, undertakes to talk at length about drscovery, trial plans and consrderatron of parallel
‘actions. Notes should not be used in thrs way to 1mport the Commrttee S} yrews of best practlce 1nto
the jurisprudence.” * i ‘

National Treasury Employees Union, 01-CV-078: Opposes the change. The current approach is not
flawed. "The change is likely to lead to excessive dlscovery prior to class’ certrﬁcatlon " Defendants
will flood plamtrffs with excessive drscovery requests; there is no sufﬁc1ent 11m1t on the scope and
degree of pre- certrﬁcatlon d1scovery requests "Another concern is that pre-certlﬁcatlon dlscovery

could-lead to a’premature examination into the merits,' Jeopardlzmg the long-standmg rule that

certification should be decided without reference to the merrts

Washington Legal Foundation, 01- CV-()82 "[I]t makes sense to remind federal Judges that they
should not render a class certrﬁcatlon declslon untﬂ they are in a position to make an 1nformed
decrsron * 3k

Mehrl & Skalet PLLC 01 CV 083 "The potent1al concerns here lie not wrth the nuances of the
wording of the Rule, but rather with the largerissue of whether courts are appropriately. managing
class certification discovery." The firm’s experience with employment-drscr1m1nat10n consumer-
protection, and other class l1t1gat10n shows that "delays in‘moving for certification frequently arise
because defendants contest the dlscovery necessary to determme Whether Rule 23’s elements are
satisfied." Discovery often is necessary, but "must not’ prov1de an excuse for defendants to drag out
discovery disputes with an eye toward lengthy: delays of the class certification decision." District
judges should be instructed to manage drsf:overy 'with the goal of an informed, but expeditious
resolution of the class! cettification i 1ssue ” Acase management plan airned at this is de51rable an
example order is attached. And the Note sugg on for con51derat1on of summary Judgment motlons
against named plaintiffs "should be tempe d by' acknowledgement that the class clarms exist
independently of the individual clanr " Drs sal of the clalms ofa named representatrve dOes not

K
preclude cert1ﬁcat10n if new representatrves“can be found 5

Mort age Bankers Assn 01 CV 087 Supports iand encourages the change But the Note should
make clear that courts should manage pre certlﬁcatton discovery "so that initially the parties focus
on that materlal necessary to farrly and efﬁcrently prosecute motions relating to class certification.”

Phasrng drscoveryt canbe qulte effectlve . Therei 1s no need for unfettered class-wrde merits d1scovery

before a certrﬁcatlon dec1s1on is. made

i, C b l[ Ao

State Bar of California Comm1ttee on F ederal Courts. 01-CV-089: Supports the change. It" g1ves
courts some ﬂexrbrhty n allowmg dlscovery on issues that may further 1llum1nate issues bearlng on

i AN ll i
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certification." And the Note states that it is not intended to encourage or permit extensive discovery
unrelated to certification.

Committee on Rules of Practice, W.D.Mi., 01-CV-090: The Rule language is relatively
noncontroversial. The Note suggests a "cookie cutter" approach in which for all class actions,
discovery is artificially bifurcated between certification issues and merits issues. This will protract
litigation and discourage early settlement negotiations by emboldening defendants to provoke delay.
The Note should be revised to leave control of discovery in the district court. -

Lawyers’ Committee for Civil Rights Under Law. 01-CV-091: (For 18 cfvil rights, public interest

organizations, and bar associations; joined by law firms, practitioners, and professors.) "As soon as
practicable" should be retained. Of course certification is not practicable until plaintiffs have fully
sufficient responses to discovery regarding the identity of the class and class certification issues; in
civil rights cases, in particular, almost all of this information is possessed by the party opposing the
class. The FJC Empirical Study shows that present practice works well. Motions to dismiss or for
summary judgment are often decided before a certification determination is' made. The present
priority on prompt certification helps to move civil rights actions toward conclusion. Delay is
particularly important in the many actions seeking injunctive relief to protect against losses that
cannot be compensated with moqey. The pfopg$ed Qommiuee Note, moreover, suggests that delay
may be appropriate to consider appointment of class counsel or in light of overlapping classes; that
invites too much delay. "The proposed wholesale changes to Rule 23 dictate a ‘one size fits all,”
micro-management approach to class actions that is éi?rnply'ihapprbp"ri‘iate to most civil rightéfclass
actions." ‘ e ‘ o f o

NASCAT and Committee to Support the Antitrust Laws. 01-CV-093: Thé current draft feiteratés that

consideration of the merits is not properly part of the certification decision, and that the change is
not intended to support unnecessary delay. These revisions "adequately address our concerns" on
these accounts. But the Note also suggests that it is possible to have controlled discovery on the
merits, limited to aspects that support a certification determination. This is helpful as a suggestion
to control precertification discovery. But it also suggestions a bifurcation of discovery that is rarely
appropriate. There seldom is a bright line between merits and certification discovery. Artificial
distinctions can defeat discovery of information needed for a certification decision, and lead to
unnecessary delays and inefficient discovery. Flexible deadlines provide a better n%ethod.

David J. Pi'ell.\ Student, 01-CV-094: "At an early practicable time" does not suggest that the court
give any urgeqcﬂf to the certification decision. The incentive for gLelay lies with defqn%lants, not class
counse‘l.' Defendants will argue that the changed language justifies further delay, no matter what the
Note says. Precertification discovery should focus on the Rule 23(a) factors; "[g]oing much beyond
this requires delving into the merits." The suggestion that this change dovetails with the process for
appointing counsel under 23(g) simply points to the flawed proVigioris of 23(g).

Steven P. Gregory, Esq., 01 -CV-096: The changé ‘"may ind‘icjaté'f to sqme: cqqﬁs that they should or
at least may delay their certification decisions deeply into the litifg’atiorfi‘;of the case * * *. All parties
* ¥ * are beneﬁted in any class action by an early determination regarding certification."
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Prof. Howard M. Erichson, 01-CV-097: (c)(1)(A) makes perfect sense and codifies best practice.
Other (c) (1)

Conference: (c)(1)(C) carries forward the present statement that a certlﬁcatlon determ1nat10n is

conditional. "The word should be deleted. Certrﬁcatlon is supposed to be ‘for keeps *" (This view,

was repeated later.)

Conference: Appomtment of class counsel is t1ed to cert1f1cat10n the class-counsel rule should be
added to subd1v1s1on (c)

Mlchael J. Stortz, Statement for S-F. Hearlng Proposed Rule 23 (c)(l )(B) requires the order certlfylng
a class to "deﬁne the class and the class claims, issues, or defenses." Proposed Rule 23(c)(1)(A)(1)
requrres the notlce to the class to describe "the claims, issues, or defenses with respect to which the
class has heen certlﬁed " The language should be: made parallel.; The order should describe the
clalms 1ssues or defenses the notice should set forth the class deﬁn1t1on

.. S.F. Hearin 19 It is not practlcable to requ1re that the certification

order set an'opt-out’ deadlme The court should 'be free to enter th1s order later. (His written

statement amphﬁes Ahopt-out date cannot beset untrl you know when notlce is to be accomplished.

Typrcally notlce iplansiare not worked out among the partres untll certrﬁcatron has actually been‘

ordered) SRR AR SRR

Ma: Alexanden Es‘w‘

Hl n;‘wﬂ B W K "

. S-F Hearm‘ 64 For ATLA i Supports requlrlng certification orders to define

the class.and 1dent1fy class clarms issues, and defenses. Takes no position on (c)(1)(C) provisions:

for amendrng the certrﬁcatlon order

John Be1sner Esq.. D C Hearmg 15 16 and ertten statement): (l)The (c)(l)(B) prov151ons should
be made more pornted Rule 23(f) appeals already are working to improve class-action
_]urtsprudence But appellate courts are finding that it is difficult to "figur[e] out what the District

Court 1ntended fo treat on a class hasrs * % * | would urge that the proposed rule be clarified to

spec1fy that a. Dlstrrrpt Court 1nd1cate which elements of the class claims and defenses theteto it

1ntended to try on a:class flbas1s thereby 1nd1cat1ng by omission what elements of those claims would
be left to \be adJudtpated on an, ij div1dual basis." . The Note should state that one purpose is to
facrhtate appellate b View. (2) It WIS‘ troubhng to refer to certification orders as conditional — this
may revive the dlscredlted view that a court should err on the side of granting certification on the
theory that it.can be| twound later “The Note should refer to cases like Isaacs \'A Sprmt Corp., 7th

Cir. 2001,to stréss! that flgorous appllcatlon of Riile 23 criteria remams important. The Note also

mlght underscore ¢ eve more emphatlcally the propos1t10n that the authorrty to amend the order at
any. trme 'before ﬁ 1al/ j

Victor E. Schwartz fo “Amencan*Tort Reform Assn. and Amerrcan Le ‘1slat1ve Exchange Council

D.C. Hearing and Wi
identify class claims; i‘s‘sues and defenses w1ll clarrfy the i issues for the partles and an appellate court.

But it will expand thel gulf between‘ federal practice and the practice in some state courts.

Rules App.B-142
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Thomas Y. Allman, Esq.. D.C. Hearing 106: The reference to the conditional nature of certification
in (c)(1)(B) is good. But "you should not avoid the consequences of dealing with certification by
calling it conditional." (His written statement adds that the Note should stress that actual, not
presumed conformance with Rule 23 is essential. See General Tel. Co. v. Falcon, 1982, 457 U.S.
147, 160.)

Brian Wolfman, Esq.. D.C. Hearing Written Statement 01-CV-043: (c)(1)(B) should be clarified by

referring to the claims, etc., "with respect to which the class has been certified."

Michael Nelson, Esq.. D.C. Hearing Written Statement 01-CV-021: It is proper to require that the
certification order define the class and the class claims, issues, or defense. This facilitates appellate
review. The Note should amplify the need for a clear statement of the matters to be adjudicated on
a class basis. The notice requirements should parallel the order requirements, so that the notice
defines the class, etc.

Walter J. Andrews. Esq.. D.C. Hearing 281-282: (1) The statement that certification is conditional
may encourage courts to err on the side of granting class status. That should be discouraged. But
it is proper to recognize the need to modify class definition at the remedy stage. The Note should
emphasize that plaintiffs must establish ultimately that the requirements for certification are met.

(2) The order certlfymg a class should not only define the class but also define the elements of each
class claim or issue that are certified for class treatment, making clear what i issues plaintiffs will be
required to prove individually. That will reduce uncertainty and increase the likelihood of
settlement.

Bruce Alexander, Esg.. D.C. Hearing Written Statement 01-CV-041: The Note should emphasize
that the conditional nature of certification does not relax the standards for cert1ﬁcat1on

Court Advisory Comm., S.D.Ga., 01- CV-053: Spelling out requlrements for the certlﬁcatlon order
w111 generate disputes; there is no need for the spemﬁcatlon

Comm. on Civil Litigation. E.D.N.Y., 01-CV-056: (1) It is impractical to requlre that the

certification order specify the class claims, issues, or defenses; often they are not then known. And
this will frustrate litigants: at certification, defendants often prefer a narrow class definition, but at
settlement they prefer a broad deﬁmtlon This tilts the balance against certification. And the order
need not state the mechanics of opting out. (2) Courts have con51stently held certification orders are
conditional. There is no need to change. '

Federal Magistrate Judges Assn.. 01-CV-057: The change from "decision on the merits" to "final

judgment" "would eliminate the ambiguity associated with determining when ‘the decision on the
merits’ has occurred."

Allen D. Black, Esq.. 01-CV-064: In general it is good to provide guldance in the Rule as to the
contents of the certification order. But: (1) Need every order define the class claims, issues, or
defenses? Ordinarily the order certifies a class for all claims asserted in the complaint; repetition
in the order is superfluous. It is useful to spell this out in the order only if the class is certified as to
fewer than all claims or issues; this might be said in the rule, or the rule might be left silent. (2)
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Stating "when" class members may request exclusion is difficult because at the time of the order it

is difficult to know precisely when notice will go out. The class list must be compiled, disputes
about wording must be resolved, and circumstances may change (as a settlement may be reached).
The most.that can be said is that exclusion must be requested within a reasonable time.in response :

to the class notice; that need not be in the rule.

Alliance of American Insurers, 01-CV-068: Supports the requirement that the order define the class
and the class claims, issues or defenses. Also supports the requirement that the notice state when
and how.class members canoptout, ‘The, changes "would bring more specificity to class certification
orders." But recommends revision of the (c)(l)(C) provision for-amending a certification order —
it should state that the order can be amended at any time up to ﬁnal Jjudgment in the trial court. Thrs

change wrll make 1t clear that the partres cannot amend the class definition "throughout the appeals |

process."

Peter J. Ausili. Esq.. ED.N.Y. Committee on Civil Litigation, D.C.Hearing 205: It is 1mpractrca1 to
1ns1st that the certlﬁcatlon order identify the class issues. The definition should be in terms of the

transaction or occurrence 1n order to brmg in'claim preclusion. A defendant, for example, may. argue

for narrowly defined class issuesat certlﬁcatlon tlme and then seek a broad definition on settlement
A

Professor Charles Slchr Ol-CV-O48 The Note on the conditional nature of certification should
address Rule 23 (f) if'; a judge recertifies after an initial conditional certification, is there a second
appeal opportumty'? "One appeal is enough." : »

ABA Antitrust Law and Litigation Sections, 01-CV-069: (1) Supports (c)(1)(B)’s requirement that
the cert1ﬁcat10n order state when and how class members can elect exclusion. This embodies the

better practice now followed. (2) Isconcerned about the change in (c)(1)(C) that allows amendment
of a certification order at any time before "final Judgment " They are not aware of any case in which
the present rule language has prevented necessary mod1ﬁcat1ons based on developments in the
litigation. The hypothetical of changes during the remedial phase has not seemed to be a real
problem. There is a risk, despite the Note, that using the "final judgment" phrase will generate

ambiguity because of the long association with appeal concepts. There may be no real-world reason
to modify the present language. In addition, the amendments may seem to endorse the view that'a -

court can conditionally certify a class without strict compliance with Rule 23 requirements. Ifthere
really is a need to modify the present:Rule; the Note should. "make it clear that the change is not a
basis for failing rigorously to apply the requisites of Rule 23 when class certification’is first
considered " :

Natronal Treasm Employees Umon, 01-CV-078: Allowmg amendment of the class deﬁmtmn atany

time up to final judgment "would be a good change, because class definitions sometimes can be
1mprec1se when crafted atan early stage in the htrgatlon

Mehr1e & Skalet, PLLC. 01-CV-083: The substitution of "ﬁnal judgment" makes it-even more
important that the Notes clarify that the certification decrsron does not turn on the merlts of the
dispute. , ‘

* Rules App.B-144



0

Report of the Civil Rules Advisory Committee
Page -145-

State Bar of California Committee on Federal Courts, 01-CV-089: Supports the provisions giving:
specific guidance on the content of the class-certification order. Also supports the amendment that
refers to "final judgment,” eliminating a possible ambiguity in the present reference to decision on
the merits. ‘

Committee on Rules of Practice, W.D.Mi., 01-CV-090: It is a mistake to require the certification
order to definitively detail issues, claims, and defenses. The issues and claims evolve. And the
requirement will complicate the certification decision by burdening both parties with the burden of
defining issues and claims at an early stage where they cannot be definitively identified. Only a
general statement of claims should be required. : ‘ “ :

Lawyers’ Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest
organizations, and bar associations; joined by law firms, practitioners, and professors.) The present
provision that certification "may be" conditional reflects the 1966, Committee Note statement that
a court may rule that a class action may be maintained only if representation is improved through
intervention of additional parties ofastated type, or for similar reasons. To make every certification
conditional is to encourage constant relitigation of the certification issues,.and even to invite "the
unscrupulous to attempt to manipulate factots affecting class certification after -the initial
determination." There is a further special problem for civil rights cases. Plaintiffs and defendant
may, be able to agree on injunctive relief, while remaining far apart on monetary relief; they should
ha\Tc‘»the flexibility' to achieve interim injunctive relief, without fear that the injunction will be
subject to later reconsideration because the certification was only conditional. - And the provision
permitting alteration up to "final judgment" .does not define the ambiguous meaning of final
judgment. And ifa certification determination is always.conditional, can it ever be suitable for Rule
23(f) appeal? ‘ e o . S o

David J. Piell, Student, 01-CV-094: It should be made clear that (c)(l)(B) does not require
immediate notice to the class. Often it may be wise to defer notice — settlement negotiations, for
example, may begin in earnest ohly"‘éfter‘the certification determination. . It is unnecessarily costly
and confusing to have an initial no‘tice, followed perhaps promptly by a Egcond settlement notice.
The costs of an unnecessary certification notice, further, will impede settlément as plaintiffs seek to
recover the costs from ‘:thé settlement fund. oo b - ‘

Prof. Ho{;v‘ard M. Erichsbn: Olvj-CV#Q97: (©)(1)(B) provisions for the content of a ceﬁiﬁcation order

make pefféqt sense and c;od‘ify\ sound practice.

‘Sunimary of Comments: Rule 23(c)(2) 2001
(b)(1), (2) Notice

Conference: Notice can be given now. The proposal for notice to a "reasonable number" of class
members "is odd." :

Conference: Notice in (b)(1) and (2) classes is to be applauded. But it is troubling to suggest that
individual notice is not required; we should demand that. Still, notice need not be "as extensive" as
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in (b)(3) classes. It should be made clear that the defendant can be made to pay for the notice, or to
include it in regular mailings to class members. :
Conference: Notice to'(b)(1) and 2) classes "shouldl be meaningful."

Conference: The Committee Note, p. 49, says that notice supports an opportunity for (b)(1) and (2)
class members to challenge the certrﬁcatron decrsron “ "Th1s should not be what you have in mind.
Change it."

Mary. Alexander Esq S-F Testlmonv 64 Notrce islexpensive; time-consuming, but necessary to
protect the rrghts of individual litigants. Some notice processes are:shaped so that.class members
do not even realize the notice describes a c1v1l action in which their rights may. be taken away.
ATLA supports the pla;rn language provrslon It takes no pos1t10n on (C)(2)(A)(n) or (iii).

J ames M Flnber w JES by S-F Testlrnon 97 ff 1Act10ns for declaratory and injunctive relief are often
———Jperhaps almpst‘,always — brought by pubhc-lnterest groups thathave limited economicresources.

Notice can be very.expensive; the costiwill deter many meritorious.cases. - As an éxample, consider’
California to challenge Proposrtlon 187, that would limit health, education, and-

the class actlon in

T

welfare beneﬁts* to 1mm1grants It isa Very large class, it would be drfﬁcult to notrfy that class at the

e court to decrde who must pay for the icost of notrce as an initial matter. (Hls1 written
: ent, 01-C) ,-07 , ,says the presumptlon ishould be: that the defendant pay the noticé costs.)
Remember that‘Rule 23(e) requires notice of settlement. The settlement notice will ‘give an
opportumty to members of a (b)(1) or (b)(2) class to appear and challenge, the, settlement -at that

h hof p ‘ S | an d w1ll not. deter ﬁhng (ln response toa

ing'no ce Q ettlement‘ ildinot woz The class won that one Notlce before settlement
‘ gment ‘would " bupport “ ; s
tious : act1ons‘7 (In1 response I other qu estroh some notlce such as,postmg on the 1nternet
is relatrvely inexpensive, but the rule seems to demand 3 more by requlrmg notice to a reasonable
numbser of class:members. . Many members lOf the! Proposrtron 187, classudo not have access to
computers many do not speak Enghsh Reaching even a high percentage of the class, though less
than a majority, would be extraordrnar,rly expensive. ) The rule should be modrﬁed to give the court

discretion to have minimal notice, or even no not1ce in some cases

James C. Sturdevant., Esq.. S-F Testimony 117 ff For Consumer Attorneys of California (p. 127).

Began practice in public interest cases on behalf of people with entitlements under federal and state
programs; they were mostly (b)(1) or (b)(2) classes. Since then, has tried consumer protection and
employment class actions as (b)(3) actions. Mandatory notice in (b)(1) and (b)(2) classes will
elrmlnate a number of cases 1nclud1ng cases, that are brought on a daily basis by public interest
organizations challenging p011c1es and practrces of governmental agencies, both state and federal,

which violated federal law or a mixture of state and federal law." One recent case against AT&T
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challenged an arbitration provision in a new agreement required by the detariffing of the
telecommunications industry. The classincluded AT&T’s California long-distance customers, some
7,000,000 to 9,000,000 persons. The case was filed on July 30; trial began November 13; evidence
has been completed. Adding any form of notice cost to this action seeking predommantly injunctive
or declaratory relief would have added tens or hundreds of thousands of dollars, perhaps even’
millions, to the cost, depending on the form of notice selected. Individualized notice would have
cost at least $5,000,000. Publication might have been $30,000 to $60,000. Internet notice might be
of some assistance, but only 40% to 45% of American households have internet connections, and
of them notice would go only to those who were plugged into the particular website. There is no opt-
out opportunity to protect. The determinations required to be made under Rule 23(a) to certify the
class are protection enough for class members. Most of these true public interest cases "do not settle
* k¥ until there is some certamty as to how the liability hammer is going to fall."

J ocelyn D. Larkin. Esq., S-F Testrmony 139 ff: For The Impact Fund, which maintains its own class-

, action practice, and provides both grants and training to lawyers to bring other class actions. The

focusis on civil-rights actions partlcularly employment discrimination actions. The number of civil-
rights class actions declined greatly between 1979 and 1989 and has essentially held steady since
then desplte significant enhancements of the civil rlghts statutes (Her written statement, 01-CV-
012, obsérves that one reason that class actions are less effect1ve is that some courts have come to
analyze civil rights class actions as if they were personal i 1nJury mass-tort classes one court even
drew an analogy to a tobacco class action. )In employment d1scr1mmatlon l1t1gat1on agamst mld-51zed
companies, with classes of 100 to 800 members class actions are 1mp0rtant One reason for this
importance is that individual class members are' \reluctant to 1nv1te retaliation by ﬁlmg suit; the
anonymity of the class is 1mportant The mandatory notice prov1s1on for (b)(2). act1ons "will deter
the filing of many worthy civil rights class actions." The number; one problem faced. by 01v11-r1ghts
practitioners is resources. Thelchents cannot afford to advance the ‘costs of notice. Our grants
average $l 0,000; typically there;i 1s no other resource to' pay for l1t1gat1on costs. These may ‘be small
cases 1nvolv1ng public benefits, envrronmental justice, cr1m1nal jusstice, Votlng rights, as ‘well as the
smaller employers $10,000is not adequate for deposmon costs: and experts ‘ "Addmg a b1g t1cket
cost like notice is simply .going ! to mean they don’t brmg ithose cases." (In response toa quest1on
whetheér 1ow-cost ndtice would" sat1sfy the ruléas. pro osed — whether, for example‘ notice 'to
employees posted atithe job site, 6r notice to aiclass of horrleles" “persons posted at various places

would do: Where people are centralized, as in employmént pe ‘haps that zw1ll do 'But the more
worrisome cases are those that mvolve people who thavef ‘apphed for a; _] ob and are turned away; only
fairly expensive notice can find'them. Or & case in: Whlch a local P il ‘lic agency stopped taking
applications from disabled people for public housing; motlce to reach them would have to be faitly
broad. Or, in response toa quest1on a class mvolvmg alljblacks and hlspamcs mﬁthe Clty of New
York Who were allegedly stopped .on the bas1s of rac1al p o ) 1 anlrsle case'also rs troublmg

i T M i i ’l‘

— it says. that nothmg in Rule’ 23 suggests that no ] el‘_‘re‘qulrements may‘be ta1lored to fit the .
pocketbooks of part1cular plamt1ffs A | o 1

. A

In add1t1on to cost, we musticonisider the practi¢al reallty what is the beneﬁt of notice? There
is no right to opt out. The Committee envisions class members | bemg able to monitor class
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representatives and class counsel, but "I must respectfully suggest that that’s just not a reality. Class
members in civil rights cases don’t have the interest, the time, the resources or the capacity to
monitor the progress of a class action or hire their own attorneys to do it. .And that’s not to suggest
fora moment that class counsel should not be closely monitored in these cases. Judicial scrutiny of
adequate representatlon is absolutely crltlcal " And the representatives often do have an interest in
monitoring their class counsel In onerecent. example the representatives in a gender discrimination
case came to the . Impact Fund because thelr lawyers had negotiated a settlement that they thought
was wrong We agreed, and were able to substltute in as class counsel. (Her written statementadds.
the observatlon thatwll‘l“:ClVﬂ rlghts 11t1gat10n notlce may be both expensive and. ineffective: "the
typrcal rrghts S member does not read the Wall Street J ournal " Non-Enghsh speakmg class
member also pose a problem ) S T SRV S AR !

b

So: "Don t change the riile because"changmg the rule will’ effectlvely close the door or may
effectlvely close the courthouse doors to the least powerful members of our soclety S

eople‘told by the ’hot I
attend a theater that 1s_not acce ssibl e.)

3 } )
L Y ol A

John Belsner Esq ' rDT C Hearmg Wntten Statement 01 -CV-027 (1) The success of a rule dlrectmg

: 1t1ve changet It would "halt" the. strategy of
he Noter should make cle ‘wthat the change is not

‘sses And 1t 1s very troublmg to suggest that a defendant can be requrred

T

1 umca’uons mephamsms o a351st in providing notrce itothe putative class.

E

le; rarses due process issues because it requlres the

otice,
ekt

defendant to pay

: ]notlce should not be requlred in (b)(l) or (b)(2)
ow under (d e of the authority.

Althoughn the”not ‘ Lot good‘ motlves, it will ser'

‘M T ;
prosecution of crvﬂ nghts actlons Experlence as Assistant Attornéy General for the Civil Rights

Division shows, that‘grrvate enforcement carrres the principal burden in the civil rights. arena.

Congress foresaw th [need for pnvate enforcement by adding aﬁomey fee provisions. Other

Rules App.B-148
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countries, as South Africa, recognize the importance of class actions in enforcing civil rights. The
number of private enforcement actions has dropped since the 1970s. Civil rights class actions tend
to be brought under (b)(1) and (2). When notice is required courts uniformly have required plaintiffs
to pay. Notice costs will deter many plaintiffs from bringing class actions. An example is provided
by an action to address discriminatory funding of public transportation in Los Angeles. The -
plaintiffs unsuccessfully sought lawyers to represent them until the NAACP. Legal Defense Fund
took on the case. The out-of-pocket costs for discovery and the like were $150, 000, and strained the
budget On settlement, notice was provided by publication in four local. ‘newspapers for three days
and by posting short notices in such public places as bus stops. The cost of that limited notice
program was $140,000. ‘The prospect of paying that cost would have prevented filing the action; the
result of the decree is estimated at $600,000,000 to $1,000,000,000 of enhanced spending on inner-
city bus transportatlon If there were no cost, the notice proposal would present a different question.

The value of notice in these cases is symbolic; we do not need to incur the costs for symbolic
reasons. Alternative means of notice may be effective, such as paycheck notices in an employment
discrimination’ case but no defendant has ever voluntarily offered todo that A court might compel
notice by modest means, but is not likely to shift the cost to the defendant Soitisnota sufficient
remedy to state more cleatly that the court should con51der the 1mpact of| notrce costs on the abrhty
to maintain the action; the mandatory notice prov1sron should be dropped The increasing cost of
litigating these actions probably accounts for the decreased ﬁhng rates. And 1nd1v1dual actrons do
not providé an adequate alternatlve to class actlons Class actrons tend to be noticed, and can
accomphsh actual tangible results. Optmg outofa class actron to pursue’ 1nd1v1dual remedles may
be'a good thmg, but that does not detract from the value ofa Iarger remed that, affects a larger group
of people. An alternatwe to mandatory notice mlght be to work throug ) Oposed Rule 23 (g)(2) 'lto
puit potential class actlon counSel“‘ ) notrce that courts‘ and’ this; commrttee thlnk commumcatlons
with the class is a very 1rnportant aspect of their representatron Wi ‘,

Mr. Lee’s written statement offers addltlonal pornts ( 1) Civil rights actions are approprrately
brought tinder (b)(l) as well as (b)(2)‘;5 @ There are'no studres 1nd1cat1ng that class counsel have
been inadequate in commumcatrng with class, members what the cases reflect are disputes about
efforts to commumcate (3) The: 'oncern W1th the ab111ty of claSS menibers to monitor proceedmgs
and to decrde Whether to partic; nd1v1dually arlses from case spemﬁc circumstances, not a

) asses (4) The:t use of notrce,,power under (d)(2) does not seem

to have had a deterrent effect’ of ﬁlfng (5) Procedure for notice of settlement and the falrness

hearlng "in effect promote them re. fof assurmg that ‘the class is kept 1nformed "

57 Proposes a two-notlce regrme The ﬁrst notice would go
i ‘adequacy of representatron " This notice would be tested by
Central Hanover Bank & Trust: the best notice practicable under
uwould go out after certification but before trial, to "seek to
9 r1ght to opt out should not be limited to (b)(3) classes. Rule
3and "any:, 1nd1v1dual should have the right to disavow that
i :ht be lrmrted to cncun‘mtances in which "the interest of the
f a sufﬁcrent magnltude and particularity to make opting out just

the general formula ‘of Mullane V
the cucumstances The second
operatronallze the r1ght to opt out i1
23 rests on. "Interest ‘representatton h
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and appropriate.” Once the opt-out right is generalized, if perhaps limited, there is no remaining
need to maintain the distinctions between (b)(1), (2), and (3) classes. Predominance and superiority
should be required for all classes. - The cost of notice in civil rights cases is a concern, but "we’te
also deeply committed to procedural justice:" 'The cost of notice before certification need not be
crippling. And there is:more of a role for. 1nd1V1dua1 actions to vindicate civil rights than Mr. Lee’s’
testimony suggests.w An’ individual student, for'example, is entitled to" educatlon ina desegregated
school system as a, matter ‘of an individual remedy. Settlement, moreover, is a Very spec1a1 everit;’

it should be: 11m1ted to» class members who. choose to opt into the class.  (In response 'to questions: -

Perhaps it is. p0551b1e to, discard opt-in, and even: ‘eliminate; opt-out, when' elass ‘members ‘have
identical and des ;rmmrms 1nd1v1dua1 stakes; Elsen 6 Carhsle“& J; acquehn may be an 111ustratlon That

will require more' thought) P g e e R A

The wntten até ment prepared w1th Ji ohn Bronsteen,r

ity

1 ,Ol CV 023 amphﬁes several pomts (1)
The prov1s1on fo the best ; ot1ce prac‘ucable under the c;r ‘

i

‘umsténces mi ght 1nc1ude a check—hst of
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should be divorced from the opportunity to request exclusion.. The certification test should be
addressed in Rule 23(a) to establish a "uniform standard of both the need and desirability of class
certification." It should not be required that a class action be supetior; it should be enough that it is
a useful way to proceed, "suitable to the claims presented.” Purposes could be "to facilitate access
and quality representation for small claimants, or to buffer against disparate outcomes for classes of
similarly situated plaintiffs, or to create enforcement rights in a wide set of claimants." Present
subdivision (b) would be replaced by provisions on apporntment and compensatlon of class counsel.)

Norman J. Chachkin, Esq.. NAACP Legal Defense & Educational Fund, D.C. Hearing: The
problems of (b)(2) class actions are not illuminated by the Adv1sory Committee’s extensive study
— supported by the FJC and RAND — of mass-tort and ‘consumer class actions. In (b)(2) civil.
rights action there is no lack of communication between unnamed class members and class counsel.
Some of the communication involves class members who wish to add to the, class litigation
individual problems that they are encountering with the defendant. But any attorney serious aboit
representing a (b)(2) class must be in communication with, and accessible to, class members.. Most
of these actions result in settlement. It is difficult to present the pros and cons of a settlement to class
members unless there has been effective communication with class counsel before the settlement is
proposed. All of the current proposals should be recommitted for further study tothe extent that they
1nvolve (b)(1) and (2) classes. The advrce in the Note that the costs. of class notrce should not defeat
a "worthy" class is merely adv1sory There is, moreover, a great deal, of latrtude for the individual
judge to weigh the costs and advantages of notice; this "COuld even perrmt petsonal or 1deolog1cal
opinions to affect procedural dec151ons " The (b)(2) class was adde ‘m; 1966 to emphasrze the
suitability of ‘class actions in crvrl rlghts and race drscrrmmatro claims; that is strll a valid,
necessary, and worthy purpose In the real World We Ve as rnuch reform and

enforcement of constitutional and statutory nghts% through« individua nsaas vs(e ach1eve through
class actions. Inadequate repreSentathn can be d by decertrﬁéa wvhen it becomes apparent

or by collateral attack. Rule 24 establishes a rrght to ntervene on shov ng nadequate representatlon

A further problem is that notice is to be given, only after the certlﬁcat decrsron Oncé notice is.
given, the class certlﬁcatron issues will have to be. ievisited, . . Tl‘hé‘ resultmg problems of
manageability. will be worsened by, the provision;that lallows a class migmber to appear through
counsel without satlsfyrng Rule 24 mterventmm standards Most of the iRule 24 cases$ involving
attempted intervention "involve dlsagreements W1th the lltrgatlon judlgment of: class counsel, and

- almost without exception, although there are some few except':ons Dlstnct Courts have deterrmned

that that disagreement doesn’t affect the substant1al substan ‘1nterests of abserit class. members
and it doesn’t justify, comphcatlng the lltlgatlon by: allowrng individuals to intervene." So, p. 103,
"a mere disagreement over whether you should/file a. summary ~1udgnzle11timotmn this 'week or take
another deposition 1s]‘not the sort of thlng that meets the Rulé. 24 requlrements " The notion of
permitting exclusion from a . ®X(2) \class also is- puzzlmg if a class action' were brought to
desegregate a public school, could a ¢lass member ask "to contrnuel to go to school in the system
that’s operated in violation of the United States Constitution.?!! The‘ ‘Committee also should not
attempt to address the ongomg deVelopment of. decrsronal law on the lﬁextent to ~Wh1ch damages can
be sought incident toia (b)(2) class as in Title VIL actions, If the costsiof notrcel were substantlally

lower, notice would not be as, ‘much’ of an issue. "But the* important! trme for notice is the time of
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settlement: that is when class members have the most important contribution to evaluating the
adequacy of representation. Finally, courts hear from class members in (b)(2) actions. They get lots
of letters that they put in the file and send to counsel to be dealt withi as counsel wish. "There’snot
a lack of initiative be1ng taken, in my experlence by unnamed class members Who are dlssatlsﬁed
W1th what’s happened.”: ; ‘ T : :

The wrltten statement 01 CV 051 adds more The FJC Study shows the med1an cost of class
experience to suggest that class members have often attempted to rehtlgate the certlﬁcatlon issues;
in any event, notice prior: to certlﬁcatlon would be needed to support such efforts. There has- been
some challenge to. adequacy of. representationy- but ithat is relatively: 1nfrequent and -commonly
involves, mere, disagreements: about litigation. strategy. (Pages' 12:13"illustrate .cases dénying
intervention; the parenthetical descriptions suggest strong reasons for granting intervention inatleast
several ) Mn the class context class, counsel’s responsﬂoﬂlty is to the class, and is not mechanically
dependent fupon.; the desires'of ,‘the named plaintiffs."; Indeed, "“class counsel’ fentltled to be free
from harassment by class members All of his; Judgments cannot be challenged incourt.”” Defense
counsel: will: take ladvantage of a;right torappe ar by, encouragrng disruptive:: class members to
part1c1pate and lundermrne the class proceedlng pnlthe 1other: hand defendants too may suffer if

b lassesh notlce 10 d

lh }

provrder It 1s hkely that ant1c1pat1ng the cost of g1v1ng notrce to the class wwould have prevented

o
ﬁhng the actlon The‘alternatlve of: wr1t1ng protectrons into the rule so that the J‘udge must consrder

purpose Sampllng notICe would be an 1mprovement buteven that ‘l
effect. v‘%at sample would sufﬁce‘? HIn ‘what form would notr

tantlal chlllmg
I;]t’s simply too
"l ‘ this area m1ght be
Justlﬁed but furthernstugly »1s needed The RAND study has' not"looked at thlslrssue (Her written
statement 01 -CV-020, urges mthdravval of any notice requnvement || Notice! i$ requlred in (b)(3) )
actions;to- preserve opt-out, mghts (b)(l) and (2) classes are analogbus to 1nterpleader or quasi-in-
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rem actions in which circumstances dictate the need for unitary disposition regardless of class-
member consent. The Note does not provide sufficient protection. It quotes the Mullane case
statement that notice reasonably certain to reach most of those interested in objecting suffices. It
states that notice to all identifiable class members is required when there is no substaritial burden.
This is too-much. There is no showing of abuses in this area, and the homogeneity of interests in
(b)(1) and (2) classes is sufficiently strong to be adequate safeguard.) E

Peter J. Ausili, E.D.N.Y. Civil Litigation Committee. D.C. Hearing 206: Mahdatory notice should

not be required in (b)(2) actions; it may be unduly expensive, and thwart some meritorious class
actions. (The written statement, 01-CV-056, adds that notice to the class is appropriate in (b)(1)
actions.) '

Ira Rheingold. Esq.. (National Assn. of Consumer Advocates), D.C. Hearing 261 ff.: Notice should
not be required for non-damage classes. The reason is cost. Consumer class actions often do not
make a lot of money. They present the same problems as civil rights actions: the anticipated cost
of notice will have a chilling effect. If notice is needed in a (b)(2) action, courts now have the
authority to order it. (This theme is repeated in the written statement, 01-CV-062. Many advocates
conduct good, beneficial actions under (b)(2) and are not getting rich but are helping many people.
Imagine a case in which 10,000 people nationwide are injured to the extent of $5 each,. a typical

- consumer class action; the cost of notice could exceed the potential recovery.)

Patrick Lysaught. Esq.. for Defense Research Institute. 01-CV-033, 01-CV-034, 046. 047: Generally
this is a positive proposal. But the Note should make two things clear: this is not intended to foster
increased use of (b)(2) classes for claims that seek damages; and it is not intended to reduce the
notice requirements for (b)(3) classes. The Note, further, seems to endorse a requirement that the
defendant use its usual communications metho“ds;‘»}to reach a plaintiff class. This is a bad idea as
presented. It implies that the defendant may be made to bear the cost of notice; it is not likely to be
effective notice, because it will not attract attention in the same way as a sépélrate formal notice; and
it may cause class members to give greater credence to what'seem to be the defendant’s self-
accusations of wrong conduct. On the other hand, it may be se]"nsible‘ torequire that a company make
available to the class a regular means of communication used' by 'the company to reach class
members.

Walter J. Andrews. Esq., D.C. Hearing Statement, 01-CV-036: It is a positive change to require
notice in (b)(1) and (2) class actions. But the Note should stress that the notice requirement is not
intended to broaden the use of (b)(2) classes. And the Note reference to use of a defendant’s regular
communications is a problem. Even if the issues of cost are addressed, the Note should emphasize
that notice is the plaintiffs’ burden and that use of the defendant’s resources is discouraged.

Professor Charles Silver, 01-CV-048: "The inability to opt out of a mandatory class action makes
monitoring more important in these cases than in opt out class actions. All of the conflicts that
inhere in (b)(3) class actions also inhere in (b)(1) and (b)(2) class actions." They are more dangerous
because exclusion is not possible. "Only monitoring is possible, and monitoring cannot occur
without good notice. Consequently, courts shouldbe‘especially‘ careful in mandatory class actions
to see that all persons with sizeable interests receive notice and an opportunity to participate." But
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the discussion of notice to fewer than all class members makes a point that should be extended to
(b)(3). The present (b)(3) requirement of individual notice is wrong, and "the Supreme Court
compounded the error in Eisen." Due process is-a functional standard; individual notice is required
only for class members with large claims, important interests, and relevant information. The
cheapest possrble notice should be provided all other class. members Newspaper publlcatlon never
should be required; internet publication is much cheaper. - .+ . S

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice. But the Note should state that the .
burden of notice is on class representatrves The defendant should not be saddled with the burden
s1mply because it usesmass mallmgs inits busmess due process and First Amendment 1mp11catlons
must be considered.

AllenD. Black Esq 01-CV-064: Itis a good idea to require modest notice in (b)(1) and (2) actions.
But the Note ventures on dangerous ground when it invites challenges to the certification,
encouragmg rehtrgatlon of the certification question. That sentence should be deleted. ‘

Equal. Erny loyment Adv1so y Council, 01-CV-065: The Council is an association of employers that,
collectlvely, employ more than 20,000, OOO workers in the United States It opposes notice in (b)(l)
and (b)(2) actions. "I‘here isno rlght to request exclusmn to require notice. Notrce will not help class
members, but "is 11kely only to confuse and frustrate them.” The class representatlve 1s respons1ble
for representing and communicating ‘with the class; if the representatrve fails, certification is not
appropriate. . Notice, further, will enlarge the size of the class;as "individuals who never before
thought they . Were victims of employment dlscrlmlnatlon may ‘recast their expenences to make
themselves, part of the.class,". The.provision that describes.a right to enter an appearance through
counsel wﬂl only further comphcate the litigation., Even a matter as simple as a request for. an
extension of t1me requrres in many courts, consultation with counsel for opposing.parties: many :
lawyers representmg many. class,members will increase the difficulty of simple procedural steps.
Many lawyers also; wrll expand: the number of partles that can file. discovery requests and motions.
The Note proposal that a defendant. mlght be required to includenotice in a regular communication
with class members puts an unfair added burden on the defendant — it is likely to put the burden of
cost and ‘notice 1n“defendants in all cases, since defendants'do regularly communicate with their
employees

Alliance of American Insurers Ol-CV-O68‘ Supports notice in (b)(1) and (2) class actions.

ABA Antitrust Law and Litigation Sectlons, 01-CV-069: "In most instances," requiring notice in

(b)(1) and (2) classes "serves the’ salutary purpose of giving such class members the opportunity to

monitor class proceedrngs But there is a tension, recognized in the Note, arising from recognition
that notice costs may deter some plamtrffs from filing actions seeking only injunctive relief,
particularly civil rights.actions. It would help to include a safety valve giving "the district judge
discretion to Vary the form and content of the notice * * * to comport with the special needs of a
partlcular case." The Note suggests that noticei could be included in a regular communication.
Ordinarily it is the defendant who regularly communicates with class members — examples are an
employer or a credit- card company. The Note is ambiguous on who should bear the costs. The Note
should be modlﬁed by deleting the reference to regular communications or by clarifying them.
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Association of the Bar of the City of New York, 01-CV-071: Mandatory notice will reduce the
number of class actions, especially in such fields as civil rights, consumer, and environmental cases,
because of the prohibitive cost of notice. Courts have authority to order notice under present (d)(2).
The requirement for notice of settlement makes it in the interest of class counsel to keep class
members informed. ' ‘ o

Civil Division, U.S. Department of Justice, 01-CV-073: There is no advantage in notice to' class
members who cannot request exclusion. The district court has authority under (d)(2) to direct notice
in appropriate circumstances. Notice will be costly, and may generate confusion. In addition, itmay
invite filing individual actions — prisoner litigation is an example. Matters will be complicated still
more if the separate litigation is filed in a different district and is not subject to control by the class-
action court. g o : S :

National Assn. of Protection & Advocacy Systems, 01-CV-077: (An association of state protection
& advocacy systems for persons with disabilities.) The protection & advocacy systems file most of
their class-action enforcement actions under (b)(2). ADA Title IIL, for example, provides for
declaratory and injunctive relief but not damages. There is no right to exclusion, so no need for
notice." The provisiori "will deter the filing of worthy disability-based civil rights cases by resource-
strapped civil rights practitioners. * * * Similarly, the P&A systems have limited resources 1:0 fund
potential class‘action litigation." Increased costs will detet filing or $trenuous prosecution of worthy
civil rights actions.

National Assn. of Treasury Employees. 01-CV-078: "This section ignores the significant differences

between b(3) and b(1) and b(2) cases. The Supreme Court underscored this difference in Eisen,
where it noted that subdivision (c)(2) does not apply to (b)(2) classes. There is no ri;ght to opt out.
The apparent purpose of the notice proposal is to encourage class members to monitor the progress
of class actions. But requiring notice often will mean that there is no action to monitor, as notice
costs will preclude nonprofit groups from filing. Class counsel already serves the monitoring role,
as do the named plaintiffs. "The judge, of course, has the ultimate monitoring responsibility," as
shown by the requirement that a settlement be approved. Rule 23(d)(2) already gives sufficient
notice authority. S | ; I ‘

David H. Williams, Esq.. 01-CV-079: Writes from experience with (b)(2) classes challenging
improper deprivations of government benefits, most often Medicaid assistance. The costs of notice
are significant since no funds are being recovered for the class. The only practical ability to monitor
the progress of the action is given by the ability to appear through counsel; that is rarely a viable
option. "A more practical monitoring tool might be giving class members a means to contact class -
counsel." Class notices will not often do this, since the proposed rule does not require the relevant
information. "Confused and anxious class members can be counted on to call court staff." Notice,
further, will promote reliance on the class action, including reliance by persons who are not within
the class and who should be pursuing relief by altemhtive means> It qréates the need for further
notice if the case is involuntarily dismissed, to ‘protect members who' relied; and since only
"reasonable” notice is required, there is no way to determine which class members may have relied.

Finally, there is a danger that a notice requirement WilI‘ make emergency relief unavailable: a class
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must be certified to support interlocutory relief on a class-wide basis. An immediate 23(f) appeal
of'the certification order may " overload[] what must be accomplished to grant the emergency relief.”

Mehn & Skalet PLLC 01- CV-083: (1) Drawmg from extensrve employment dlscnmlnatron and
consumer protectron class-action experience, agrees with the testimony opposing the change 'and
we strongly agree that no good can come of it." The informed judgment of the district court under
Rule 23(d)(2) suffices. . An excellent example of wise judicial. discretion is found in thercases that
require notice. and opt-out rights in "hybrid" (b)(2) classes that include significant damages elements.
Itisillogical. 10 respond to the problems of mass-tort cases by ‘adopting a notice requrrement thatwill -
severely damage (b)(2)'classes.: A, better approach is to strengthen the- methods of communrcatlon
with the' class ithroughout the: lltlgatron‘ (2) Tt.is ‘wrong’ to 'pétmit'a class wmember to énter an’
appearance at the certlﬁcatlon stage. The defendant could exploit this procedurets - defeat
certlﬁcatlon "F urther the broader mterests of the class‘ ‘may be easily sabotaged by [a] small group.

by somé objectors ‘

Prof. Susan P. Koniak. 01-CV-086: (These comments offer a very broad spectrum of i issues that are
summanzed here because they are brought to bear on the questlon of mandatory notrce in(b)(1) and
b)(2) class actrons )

 There isa justlﬁed pubhc crisis ’of conﬁdence in class-action procedure. The proposals do not
adequately protect the interests of absent class members. Class members need protectlon from class
counsel; from the defendant and its lawyers; and from the. overworked judges "who do’ not function
as adequate ﬁdumarles for absentees." "The instances in which class representation istiow ‘permitted
do: not match any pr1nc1p1ed justification for disposing of" the! rights of individuals without their
explicit consent." Every reasonable effort to notify those. 1nd1v1duals should be required. ‘

The "efficient" functioning of the judicial system is not alone justification for class procedure
The principled purpose underlying (b)(3) classes was that small claims otherwise would receive no
hearing; it is proper to protect against loss of the deterrent function of the law. But transferrmg

(b)(3), and later(1) and (2), to mass torts is not principled. The dcceptance of "side deals as inOrtiz

and Amchem in the lower courts illustrates the unfa1rness of the procedure i ] S ‘

"[TThe lmes between the (b) categorres are so; ;‘ phemeral that untrl those categorres get fixed it

is simply unjust to tie 1mportant prOcedural rrghts to, these categorlest" It is Vltally 1mportant to -

clearly understand categorles that determme 1mportant rprocedural B el ghts but that we do not
understand. Plamtlffs and dcfendants lawyers allke beneﬁt from the uncertamty the defendants
can bargain for a "locked-ln class and byp paymg more for global peace create an 1ncent1ve for class
counsel to go along R [T]here is presently no thedry that Ladequately explams why absentees in the

(b)(1) and (2)' categorles are due so much less process ‘than absentees in b(3) classes That makes
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Rule 23 arbitrary." Rule 23 should "include a strong presumption that absent class members in any
(b) category receive the best practicable notice and a right to opt-out." ‘A district court must provide
a clear justification for deviating from the presumption, and there should be de novo appellate
review. : :

The Ninth Circuit decision in Epstein v. MCA, 1999, 179 F.3d 641, creates great doubts about
the freedom of class members to remain aloof from a class action that does not provide adequate
representation. It seems to preclude collateral attack so longasa class member could have made an
objection in the class action. "This Committee should make clear that Epstein does not preclude a
collateral attack in one federal court on'the adequacy of representation provided absentees in an
earlier class action' in state or federal court, and at a minimum in the latter situation, i.e., two federal
court proceedings. * * * If you ‘do not believe it is important that absentees retain the rlght to right
to remain absent, I believe Rule 23 should be amended to require that all absentees receive individual
notice to inform them that they will be bound with no recourse, if'they fail to travel across the:
country (1f need be) to monitor what is happemng and to ensure that the representat1on they receive
is adequate

Lawyers® Committee for Civil Rights Under Law, 01-CV-091: (For 18 civil rights, public interest

orgamzatlons and bar associations; joined by law firms, practitioners, and professors. )(1) The FIC
Empirical Study of class actions contradicts anecdotes and other unsupported assertions regarding
class-action practice. A number of the problems addressed by the proposed amendments are not
problems at all, or are not problems with class-action practice generally. The perceived problems
do not appear in civil rights actions, and the proposed solutions would have untoward effects. For
the 12-month perlod ending September 30,2000, 273 civil rights class actions were filed in federal
courts, 11.4% of all federal-court class actions. Together with securities class actions, nearly 40%
of class actions fall into mrcumstances that the FJC study described as routine, easy, and well-
estabhshed applications of Rule 23 Itisa mlstake to restructure practice in ways that affect these
successful experiences. The economlcs of : c1v11 rlghts class -action' practice are an 1mportant
consxderatmn There is no economic, competmon among lawyers for these cases; it is all too dlfﬁcult
to recruit lawyers. Statutory fee awards tend to award compensatron that would be fair for a case
without any rlsk there is a nsk and the “ awards are. correspondmgly 1nadequate to entice
representation. (The report attaches a K drt by Professor Stewart J." Schwab ' analyzing
Adm1n1strat1ve Office Data' that show the' low success rates in federal court’ c1v11 rlghts actions.)
Requ1r1ng notice at the time of cert1ﬁcatlon wﬂl greatly m“ ‘ease the costs of brlnglng these actlons
— in some cases without extensive dlscovery or expert w1tness costs the cost of motice will, match
or exceed the cost of 11t1gatlon No real need or rnterest is seqved by notlce In school desegregatlon
employment of housing dlscnmlnatnon Votmg rlghts and other cases, class members receive notice
of the litigation as members 6f the' communlt anOlVCdl "‘The drafters of the 1966 Amendments
understood that this would be the case * * **" [Mandatory notrce after cert1ﬁcat10n cannot serve a
constructive purpose. The suggestion that it supports an opportunity to challenge certification invites
rehtlgatlon without beneﬁt "The factors determlnmg (b)(2) class certification depend on the claims
asserted, the conduct of the defendant, and obj ect1 ve: characterlstlcs of affected class members, not
the subJectlve views of 1nd1v1dual class members " ' The party opposing the ¢lass; moreover, can be
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expected to raise whatever issues counsel against class certification, including conflicts among class
members. Rule 23(d)(2) provides authority for directing notice in "the rare case" where class

members cannot be expected to: be aware of the action or there is some particular reason. (2)"

23(c)(2)(A)(i) subtly adds a further new requirement for (b)(2) classes by providing notice of the
nght of a class member to enter an appearance through counsel. This contradicts the intervention
prov1s1ons f Rule 24 and is "loglcally flawed. Itis not the notice currently supphed to (b)(3) classes
that gives nse to the rlght to 1nd1v1dually appear through counsel but the right to opt-out of, the class.
Membersi‘of (b)(3) classes that do- not ‘opt-out hayve no such nght in the absence of appropnate

grounds for 1ntervent1or1 under Rule 24;'and loglc prov1des no ba51s to afford that rlght to members

‘ - are not represented Rule 24 1ntervent1on provrdes protectlon

y D ‘;ﬂ“ ' o . L
NASCAT and 1Comm1ttee To Support the Ant1trust Laws, 01-CV-093: Generally: support notlce in’
(b)(1) and (2): classes ibut; room should be made to accommodate plaintiffs who cannot! afford notice.
The court should have discretion to balance the benefit of notice against the cost and the: ab1l1ty of

plamt1ffs to pay, perrmttmg the court m exceptlonal clrcumstances to Wholly dlspense Wlth no ce '

Prof ‘[HoWard M. lEI'IOhSOIl" Ql-CV-O97" At least some notlce should be requlred in (b)(l‘ ‘anw (2)
classjactions. In some cases' 'a reasonable numbet" ‘may be very few class: members\ wheti: g

notice; would be COSt“pI'Ohlbltllve }lIndeed there:should be greater: ﬂexrblhty to dlspense with notlce
to. all 1dent1ﬁable class:members v l(b) 3) classes,”as contemplated in ‘earlier Advrsory Comrmttee
proposals 1The Note night address theitiming, of notice:’ in:(b)(1) and (2) classes,, notleeqs most
important at. the sett ment or rémedy, phase, ‘when 'itis more realistic to eXpect éil‘a"“ %member

13!

partrcrpatlon Mon oring of the actron s progresslup to that tlme 1s hkely to lbe rare

i art1cularwpercentage of lrthe classl

"‘dﬁterm ne”what ipercentageof a \cla s will e reach‘ ’

S: dlfﬁcult tobi precise; what is reasonable depends on the c1rcﬁmstances

T
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It would be foolish to spend $3,000,000 to give notice of a $3,000,000 settlement. Buta "reasonable
number" is not a useful phrase. : ‘

Bruce Alexander. Esq., D.C. Hearing 310 ff. and Written Statement. 01-CV-041: Notice to members
of a (b)(1) or (b)(2) class is a good thing. But the Note on including notice with a defendant’s
regular communications to the class is not. Communicating with the class is the responsibility of
class counsel. Sadly, many class counsel do not want to have anything to do with communicating
with their clients — they do not want their name, address, or phone numbers on any communication
lest class members call for an explanation of what is going on. Even the simple addition of a
"stuffer” increases costs.’ But other burdens are far greater. Recipients will conclude that a notice
mailed out by the defendant is.a sign that the defendant is liable or has admitted liability. Sending
notice will be further complicated because it is not likely that the class definition will coincide
completely with any established mailing list. Mistakes will occur in attempting to focus the class’
communication. Moreover, inquities about the notice will naturally be made to the defendant. The
defendant will have to establish special systems to respond to the inquiries, including training people
who can respond appropriately. "There is simply no good substitute for a separate mailing with
separate controls, properly targeted, with a separate return address and with a separate number to call
or place to write with inquiries." = ' | ‘

Bruce S. Harrison. Esq.. D.C. Hearing 335-338: In response to a question, observed that notice to
class members has never been a:problem in over 50 employment class actions he has litigated.
Notice was given; plaintiffs? counsel did not object to providing notice. The cases were all money
damages cases. o ' R o

Keith L. Fisher. Esq.. State of Wisconsin Investment Bd.. 01-CV-066: "Because class members in

these cases do not have the right to protect their individual interests by opting out, their ability to
monitor the cases is all the more important.” The notice requiremerit should be no less demanding

‘than the requirement in a (b)(3) class. "This is not to say that district Jjudges cannot balance the cost

of providing notice with the benefits, and require a lesser manner of notice in those instances where
providing individual notice is not economically feasible." - ‘ ‘

Other Notice

Conference: There should be automatic review of the notice plan in a nonadversarial setting as part
of the case-management plan.

Conference: To be effective, notice should be directed individually to class members as a letter from
the court. | | |

Conference: No one will argue with a "plain language" requirement. "Almost every notice is

- unintelligible to the ordinary person." Lawyers, anxious to protect themselves, draft impenetrable

language. Plain language is achieved only when the judge writes the notice. The Rule might focus
on encouraging the judge to write the notice, or else to appoint someone — preferably not a lawyer
— to write it.
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Conference: We should consider imposing notice costs on defendants in (b)(3) class actions. And
we should consider softening the requirement of notice to every individual (b)(3) class member; in

some small-claims classes, representative notice is enough. (A panel member noted that the

Advisory Commrttee had abandoned thrs 1dea in face of the d1fﬁcu1ty of de01d1ng Whlch class
members would get: notrce )

Ba ) R H1mmelste1n‘ Es .

have worked out a settlement and agreed on notice before certification. But if there is a contested'
certlﬁcatlon the defendants are not willing to. work ywith the plaintiffs on notice until certification is

granted Publlcatl n often is important. The AARP publication isivery effectlve, but it has a two-"
dvance bookmg requrrement. Iti is| proper to, requlre that notlce be‘ covered by a.court-order,.

is; ‘objection for [ f:e Only clarm forms ‘should be attached My
practice is to-cohtac ople ‘who have opted‘ out in'the overwhelmmg majo f 1nstances,‘they
did-not understand what they were domg,lthey‘ drd‘ fot Understandr that by optrng out they lost the
right to participate in the settlement. They are misled to believe that they must complete the opt—out
form to be able to partlcrpate in the settlement. The same is true for the objéction form. The sample
notice forms also are, too long Class members will feel overwhelmed and will not try to read the

notice. In addruon 1t costs more to: pnnt and mail allong form. | The maximum 1ength should be four’

prmted pages. (The wrltten statement 01 —CV—O7 is similar.)

Brian Wolfman, D.C. Hearing Written Statement 01-CV-043: The notice provision refers to a right
to appear through counsel It should say "with or without counsel " so that objectors know they can
object Wlthout having to retain a lawyer. The Not1ce also should include an opt-out form; parties
often do not use them, and courts haye not demanded them. Instead, the parties craft procedures that
make it onerous to opt out And the notice should not be drafted in terms that discourage opt outs,

as often happens when the partres draft the notice to explain the disadvantages of opting out without
noting the advantages. "[A]n easy-to-use form i is the best means for insuring that class members can
exercise their opt-out rights if they wish to do so." Rule 23(c)(1)(A)(1) should include, p 3, lines 36-
37, this phrase: "including an explanation of the consequences of exclusion on members of the
class." ‘

Michael Nelson. Esg., D.C. Hearing Written Statement 01-CV-021: The notice should state the class
deﬁn1t1on issues, and defenses in the same terms as the certification order.

Stephanie A. Middleton, Esq., D.C. Hearing Written Statement 01-CV-032: The Note seems to
endorse requlrlng the defendant to assist in providing notice to the putative class "and to pay for the
prosecution of the litigation against itself when no determination of the merits has been made." This
is troubling. :

Alliance of American Insurers, 01-CV-068: Approves plain language and the added categories of
information specified for notices. This information is typically found in class notices.
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Peter J. Ausili, Esq., E.D.N.Y. Civil Litigation Committee. D.C. hearing 206: The list of factors to

be put in the notice may discourage inclusion of other information that should be there. The notice
should indicate the relief sought, identify the opposing parties including class representatives and
class counsel, provide the names and addresses of class counsel, and describe succinctly the
substance of the action and the parties’ positions. .(The written statement, 01-CV-056, adds that
including the class claims, issues, and defenses is not appropriate — it is too early to know them at
the time of notice. Ifthere is to be a definition, it should be in terms of transaction or occurrence to
assure that claim preclusion fully applies.) :

Todd B. Hilsee, D.C. Hearing 219-241: Plain language alone is not enough. Notice must satisfy
three criteria: (1) It must get to the class. "Net reach" and "frequency of exposure" analyses by
communications professionals can determine this for various methods of notice. It is difficult to
speak in general terms about the possibility of reaching a large percentage of class members by low-
cost means such as press releases and internet notices. Something like an ad in USA Today does not
reach many people — our figures show a maximum opportunity to reach 3% of a target audience.

(2) The notice must be not1ced (3) The notice must be read and understood — this is the:part
addressed by the plam language requirement. As to being noticed, the Rule might require notice
"designed to’ be notlced ", Prominent headlines, appropriate envelope call-outs, and'other inviting
and well-known. des1gn features are important. Even the sample summary notice developed by the
FJC will not work as a model for publication: parties will struggle to include too much information,

and then _present it all in small type inthe back pages to save money. "The main message, who is
affected, and why it is important to them must be the first i item that draws their attention.” It is useful
to mention the court; as.on the. envelope, because that lends cred1b111ty There also is a risk that
notices may be designed not to be noticed: aparty wants to minimize negative publicity, or to reduce
class part1c1patlon — even plaintiffs may want to avoid a costly campaign or the potentlal for

handling 1 responses or opt-outs The 1dea of "samplmg notrce” is relevant only if you have names

and addresses; even then, it is difficult because experierice "does not yet enable us to determine

whether many or very few of those who actually iget notice will, reSpond to it. So too, dn' opt-in
system is difficult because there 1is no way to determme Whether those who do not opt in are in fact

not 1nterested‘ in partrcrpatmg Itis 1mportant to xu‘ notrce professronals, ,‘not lawyers And the
notice must not look like advertlsmg —_ Postal Se ice statlstlcs show that 87% of marl that is

perceived: as advert1smg 1S not read (His Wrrtten statement Orl-CV 030 suggests that the FJC ,

sample notrces are too long and’ comphcated the color—coded forms are t0o. much for anythmg but
very big cases. Hé has Béen working with the FIC to' help 1mprove the samples )

Court Advisory Comm. . S.D. Ga .. 01-CV-053: The courts already approve notices to the class.
Rather than spell out not1ce 1tems, the rule should read: "The notrce shall contain such information

to class members as the court determmes is necessary to descnbe the actronr its consequences for the
class, and the r1ght of a claSS member to partlc1pate m‘ or be excluded from the case.”

Bruce S. Harrlson Esq D. C Hearln,q ertten Statement 01 CV- (l60 (c)(2)(A) should requrre that
the notice advise potential class members of the exrstence and status of any competmg class actions.
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Prof. Susan P. Koniak, 01-CV-086: The notice description of the right to appear in a class action

should not refer to "counsel as if counsel were necessary to-appear as an objector or supporter of the
class action litigation or settlement." There is a particular problem that a pto se objector may not”

understand that an appearance may waive some jurisdictional objections: "the notice must explam‘
in plam Englrsh that showing up may cost you and explain what that cost is. ‘Not an easy task in

plarn English,, althoughpossible." It would be better to adopt a rule that any: appearance is" spec1a1 "

"so that any objections to the jurisdiction of that court are not deemed wawed because the splder told
theﬂyto come into his web." T

Plain Language

Conference ThlS adds nothmg Plain language is sought now. o . :,‘ -

Jocelyn D Larkln= Esg = S-F- Testrmony 146 For The. ImpacttFund The notlce language change is -

welcome.

ABA Antitrust Law and Lrtlgatlon Sect1ons= 01-CV-069:" [T]he laudable goal of easy-to understand :

notlces should be remforced by mclusron of this requlrement m the rule "

V1ctor E S‘chwartz Es ., for Amerrcan Tort Reform Assn. and American Le lslatlve Exchange
Councﬂ D C Hearm . and ertten Statement; Ol‘CV-O31‘ Plain- language is- probably more

lawyers wrll get if the actlon is successful and any costs or. burdens on class members It also should :
descrrbe any countercla1m ornotice of intent to assert a counterclaim agamst class members and the -

address of counsel to whom class members may direct i 1nqu1r1es

class—actron notlces (Ther same statement is. made 1n 'the Wrrtten Statement 01-CV- 022 2.

T, l“;u l e ' ’l
Davld E. Romlne Es D C I—Iearm 243 Endorses the plain language requrrement

extremely 1mportant But Mr. Hilsee’s testlmony suggests that the proposal may need a little more

work‘ (The wrrtten statement 01-CV- 062 expands on this: the FJC sample forms are long They .

shoul;d not become the standard but "should be the exceptlon " Items that should be 1ncluded ina

short 'initroduictory ‘statement that prefaces the body of a more detarled notice. are detaﬂed in the
NACA Guidelines, 176 F.R.D. at 400-401.)

Patrick Lvsaught Esq for Defense Research Institute, 01- CV—O33 034 046. 047: Plaln language

is good The success of the rule will depend on the clarity of the sample notices being prepared by

the FiC. Because the second opt-out provrslon of proposed (e)(3) should be rejected, the items
included in the notice should inchide 2 statement that class members who do not opt out of a (b)(3)

class will be, bound by -any settlement negotlated by counsel and approved by the court as farr,

reasonable and adequate

Comm on Civil Litigation, E.D.N.Y., 01-CV-056: The Committee "is not aware of problems created
by the wordmg in notices and hence sees no need for the plain language requirement."
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Allen D. Black, Esg., 01-CV-064: Favors plain language, but is not sure the rule does enough.
"Dense, long, and over-detailed notices are a real problem today. Empirical study of the forms most
likely to convey core information to human being class members might be useful.. The cause of the
problem is that lawyers draft the notices, and work too hard to protect themselves and their clients
by including everything. The suggestion that there be an introductory summary helps, "but is not a
cure all. The body of the notice remains too dense to be meaningful to most class members. And
in my experience, even the introductory summaries are frequently opaque." The FJC samples move
in the right direction, but are still too dense. Perhaps responsibility for clarity could be put on the
court. Expanded use of websites might be a good solution: a very short and simple notice could be
sent, designed to capture‘attqntion“and convey essential core information. Or a shortand plain notice
could include an 800 telephone number to call for more information; a neutral entity would be
needed to staff the phone bank. However that may be, the Committee Note should deal with
remedies for inadequate notice: it could say that only severely inadequate notice, in effect no notice
at all, justifiés collateral attack on the judgment, while slight deficiencies can be ignored.

Keith L. Johnson. Esg.. State of Wisconsin Investment Bd., 01-CV.-066:, Expresses concern that the

effort to provide notice in plain language will lead to less iﬁforgﬁation in class notices. The Note

"should encourage courts to tailor the tone and content of the notice to the expected ability of
members of the particular class to comprehend the notice and the complexity of the case." And

offers several suggestions for the content of settlement notices; these suggestions are summarized

with Rule 23(e)(1). | ‘ o - “

Civil DiVision. U.S. Department of Justice, 01-CV-073: "[S]upports improving the clarity of class
certification orders and notices." | | ' o ”

Washington Legal Foundation, 01-CV-082: "Nor can it hurt to specify that class-action notices must
be in ’plain, easily understood language.’™"

Mehri & Skalet, PLLC, 01-CV-083: Supports the change. But adds that local rules in some courts
have hampered direct communication by class counsel with members of employment discrimination
and consumer protection classes. And "there are well-documented examples of defendants
communicating information to class members to discourage them from participating in the lawsuit."
There should be better legal protections against communications between defendants and members

of a putative class.

Federal Tragié Commission, 01-CV-085: "[E]nthusiastically endorses this provision as an important

step toward ensuring that consumers are better informed and, as a result, better able to make rational
decisions regarding the exercise of any legal rights affected by the class action." And commends the
FIC for its efforts to develop sample notices, and in particular for its efforts to test notices
empiricallyi‘ghrough focus groups. ‘ |

Professor Sﬁ’san P. Koniak, 01-CV-086: "The plain language requiremeﬁt isalong ovérdue and quite
welcome amendment." But each notice should include an opt-out form, with a preaddressed and
postage-paid envelope. ‘ ‘ ‘
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- State Bar of California Committee on Federal Courts, 01-CV-089: Supports the plam language

requirement.

David J. Piell. Student, 01-CV-094: The plain language proposal isan example of the "no’ bramer

amendment that srmply dlmrmshes the force of the rule as a whole There is no need to tell thel

courts to make thls obvrous effort

S Summary of Comments Rule 23(e) 2001 General . K

Conference: The proposal largely codrﬁes eX1stmg practlce Let it. be assumed that a settlement
satisfies the requlrements of Amchem and Ortiz; that 1t 1S not possrble to adopt rules that make more
drastic changes that the’Notes are ﬁne and that the settlement opt—out isa drstmct problem On,

those assum‘j 't1ons 1tmustbe decrd “whetherproposed (e)(l) (2), and (4) areammprovement The
ﬁrst state ent was that there are no maJor problems ‘jthe notlce prov151 on, m (1)(B) is,_an,

L

it\‘: iy

: | 1t wlll create dlsadvantages for some who should be free to opt
out! "The factithat'a 4ss members waht a séttlement does not ]ustlfy grvmg the class
an impregnable flrst lien, but only for those who remain class members by refusmg to opt out."

Coniference: The proposal generally isa nice JOb in’ dorng what the Comm1ttee is allowed to do —
codify best practices. "It would be desirable to be more daring." Reform efforts have been killed
by the excessive demands.of defense counsel, seeking such thrngs as opt-m classes The h1p-1mplant
ploy is new; we should not fight a war before it starts. = . | L

Conference: The rule is"a step forward, as a codification of practice with some additions." It will
help courts that do not often encounter cldss actions, and that tend to view settlement from the bi-
polar view taken in 51mple litigation. It is difficult to believe thatthe lien ploy radopted in the hip-
implant litigation, will be approved; there is no need yet to think about shaplng the rule to reJect it.

Conference: If the proposal largely tracks and formalizes ex1st1ng practlce it would be better to leave
it alone. Changes lead lawyers and judges to look for reasons beyond conﬁrmmg ex1stmg practice.
Judges will think they are being asked to "put the brakes on." But if substantlve change is 1ntended
it should be considered on the merits. . : t Lo ) ;

Conference: Why requlre approval of dismissal or withdrawal before certrﬁcatron? And why requlre ‘

notice if a class is not certified: who gets the notice? And an attempt to list: factors isa problem the
list tends to be treated as describing the only factors to be consrdered ‘but 1s not lrkely to be
complete. ‘ A R U R A

Conference: It is good to express present good practice in an expanded rule. This isa useﬁll guide
to judges and lawyers.

Conference: Notice of pre-certification dismissal, if any, should be simple.
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Conference: The Note should refer to the need to consider subclasses at the t1me of settlement
review.

Conference: Notice and opt-out exist because unscrupulous class and defense counsel sell valid
claims down the river. Small claimants do not need individual notice.

Conference: Settlement is an area where both plamtlffs and defendants have agreed for years thatt
Rule 23 could be amended. We need assurances of fairness in the nonadversary setting of settlement
review. One possibility is to appoint an objector, but consideration of that approach caused real
consternation. Trial and summary judgment are different from settlement; they were presented by.
adversaries and decided by the court. : :

Conference: Settlement classes are always adversarial: someone always appears from the class as
an obJector or a member of the plaintiffs’ bar appears, or a co-defendant objects. "The day-to-day
problem is the sweetheart settlement that no one objects to."

Conference: That observation applies only in mass torts. The FJC study showed that 90% of the
settlements reviewed were approved without objections and without change. "Class settlements are
fundamentally different from individual actions, where settlement is favored."

Conference: Why give notice of a pre- _certification d1smlssa1 that does not bind the class? A
defendant who wants such notice should pay for it.

Conference: There is no authority to do anything before certification; a defendant should not be
forced to pay for notice of a pre-certification dismissal because the plaintiff brought a bad case.

Conference: There is confusion about dismissal of individual claims w1thout notice. Why mention
notice in connection with voluntary settlement? The Note. can be greatly condensed; but the listed
factors "are a good start "and it is better to have them in the Note than in the Rule.

Conference: We do not want the judge to be a fiduciary for the class, "part of the strategy that causes
the defendant to pay money." Page 54 of the Note refers to seeking out other class representatives
when the original representative seeks to settle befote certification; the present lawyers, or other
lawyers, may seek another representative, but the ]udge should not be involved. Page 68 is similar
in suggesting that the court might seek some means to replace a defaultmg objector; at most, the
court should set a defined period for other objectors to appear. Generally, the Notes should be

shorter. But the factors for rev1ew1ng and approvmg a settlement are good and well stated. C1t1ng

cases helps.

Conference: Proposed 23(e)(1)(C) speaks only of "ﬁndmg" the settlement is fair, reasonable, and
adequate; the Note, p. 55, requires detailed findings. ‘The detailed findings requirement should be
stated in the Rule. The settlement-review factors properly belong in the Note, but factor (I) needs

"some tweaking": it should say explicitly that it looks to results for other claimants who press similar
claims. The Note observes, p. 65, that an objector should seek intervention in order to support the
opportunity to appeal. It would be better to adopt an explicit rule provision — similar to a draft
considered by the Advisory Committee — that would support class-member appeal without
intervention. Class members often act pro se; such refinements on objection procedure as the need
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to seek intervention in order to protect appeal rights are inappropriate. And the p. 67 reference to
Rule 11 sanctions against objectors "comes across as a threat"; we should be hospitable to objectors.

Conference: The "fairness" of a settlement is not defined. Should it be the greatest good for the-
greatest number of class members even though the settlement may be ruinous for some? The Note,
and perhaps the Rule text, should incorporate a test of nondiscrimination. The "trick" of imposing

a hen onthe defendant s assets only for the beneﬁt of those who remaln in the class is subordmatlon .

of one group to another and unfalr ‘ o ' .

Conference The Note hst of settlement-rev1ew factors should expand to 1nclude the effect of the
settlement on pending l1t1gat10n ‘ ‘ :

Conference: The first sentence on Note p. 55 says that notice may be given to the class of a
dlsposmon made before certlﬁcatlon, it is not possible to give notice to a class that does not exist.

Conference: The settlement-review proposal seems about right.
Conference The Note focuses: on the need for findings; thrs should be in the Rule.

Mlchael J. Stortz= Wrrtten Statement for S.F. Hearmg It is proper to confirm the rule that a putative
class representahve does not have a right to dismiss prior to certification; requlrmg approval may
deter forum shopping through ﬁhng multlple actions ‘and dismissal of those that develop
unfavorably. But the Note overstates the prospect that class members may rely on the filing.
Reliance is plausible only with the. actions, that warrant news coverage and class members
sophlstlcated enough, to understand the s1gn1ﬁoance of, certification. It would be improper to
establish a presumptron that notice of pre- certtﬁcatron dismissal be provrded class members. As to
tolhng the statute of hmltatlons a denial of certlﬁcatron also termmates the tolhng, but there is’ 10
requirement that; not;ce be prov1ded when certlﬁcatlon is demed The Note, sentence statmg that the
court may direct notlce of dlsmlssal to alert class members’ should be deleted.” T

Barry R.: Hlmmelsteln Esq.. S.F. Hearm 19— The requlrement that the court approve pre-
certlﬁcatlon w1thdrawal" of part of aclass claim may interfere fth theri ght to’ amend the complaint
asa matter of courseunder Civil Rulé 15(a). Class actrons often are comphcated actlons made more
complrcated by mterlockmg state and federal caSes, choice-of- law rules MDLS fast-developmg fact
situations, -and even cont1nu1ng legal research " After ﬁllng 1t may prove wise to ehrmnate a
partlcular theory. A RICO theory, for examp ,"» ?may seem to Jeopardlze certlﬁcatlon if a court
applres an individual reliance: rehulrement rathér than run this tisk, it may be mse to w1thdraw that
theory by amending the complamt It may advance the class position, not harm it, to withdraw a
theory thatmay prevent certification. "It is best to bypass marginal theories if their presence would
sp01l the use of an aggregatlon dev1ce that on the”\?vhole is favorable to the holders of small clarms
Soa class action complamt is hvery,rnuch awork in progress.'! Generally there is amotion to dismiss;
that does not cut off, the rlght o amend JAn answer will come tmonths later after a ruling on the
motron "A lot happens befpre then And plalntrffs ’ lawyers of various jurisdictions who have been
pursurng varlous  theories: comeito; gether and, hopefully, try and put together the best combined work

product fon thelr cl1ents N We should'not have to explam there‘as‘on‘s for changmg theorres 'and have

to explam our strategy and leglal theories to the defendants L Clarlﬁcatlon of the Rule and Note

]
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would help. Court approval should be required if class action allegations are amended out entirely,
but not for one amendment as a matter of right. We need a bright-line rule. That means that the rule
should not distinguish between a minor amendment and a major amendments such as one that
drastically narrows the class definition. If there are side-deals going on, the defendant will want total
withdrawal of class allegations because settlement with any class claims remaining will require
judicial scrutiny. Proposed Rule 23(e)(2) requires that information about side deals be available to
the judge. "The judge will find out about it sooner or later and if youtry to pull something, * * * you
will be held accountable." ’ |

John P. Frank. Esq., 01-CV-03; again in S-F Hearing 92 ff: (The specific focus is on settlement
review, but the underlying theme is broader:) Administrative Office Reports show 2,393 class
actions in federal courts for the year 2000. The proposed Rule 23 revisions add many "decision
points" that will each demand more time and attention from the judge: withdrawal of a claim
demands approval; notices of settlement must be evaluated; there must be a determination whether
a settlément is feasoha‘ble and‘ad‘equate; proposals for exclusions from the class must be reviewed;
if an Objecti‘on is withdrawn, the court must determine whether the objector has been undesirably
bought off; and so on. Tt is often suggested that Congress should have a serious judicial impact
statément ‘before acting on legislation that adds significant burdens to the federal courts. The
Committee should have before it some substantial basis for evaluating the impact of these proposals.
"Such an analysis may suggest to you that the time has come to consider that class actions-ought to
be moved out of the court system entirely, put either into existing administrative agencies or creating
new ones." o \ ‘ )

Lawrence M. Berkowitz, Esq.. 01-CV-05: The problem with requiring court approval of every
precertification settlement or dismissal of class claims "would be that plaintiffs would file class
actions in order to gain settlement leverage for their individual claims. On the other hand,
defendants are encouraged to simply ‘buy off’ a class representative and/or his or her attorney in
ordet to avoid a class action. There ought to be some adverse consequences in the Rule to prevent
these actions by plaintiffs or defendants or their counsel." | '*

Mary Alexander. Esq.. S-F Hearing 65: ATLA génerally supports the concept of judicial
involvement and scrutiny. ‘A“Ithoughloften exhggerated in debate, there are some problems and
abuses in class actions, "and many of these involve settlements and the settlement process." ATLA
also supports (€)(1)(B) requiring notice of a settlement that would bind class members.

Jocelyn D. Larkin, Es)gh.,;S-F Heéringj 146: For The Impact Fund. The settlement review and other

g

proposals are welcome. -

John Beisner, Esq.. D.C. Hearing Written Statement: (1)(€)(1)(A) does not change current law, but
the Note implies an intent to crack down on named-plaintiff-only settlements. All too often a named
plaintiff adds a class aliegation simply to: draw attention, without any intention to pursue class
claims. The Note should recognize the need to resolve such cases on a named-plaintiff-only basis.
It may be difficult to articulate this proposition, but if it is not stated indisputably nuisance class
actions will loom larger." (2) The Note to (¢)(1)(B) should be clearer about the circumstances that
might justify notice to the class of a pre-certification dismissal: only ifirregularities are spotted, such
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as collusive agreements to dismiss, should notice be required. (3) The (€)(1)(C) hearing requirement
is consistent with current practice and should be adopted. The requirement that the court make

findings is important. . The factors described in the Note "track exrstlng law on class settlement :

reviews and appear to reflect approprlate lines of inquiry."

Prof. Judith Resmk, D.C. Hearmg p 63 ln the course of drscussmg court appomtment of class.

counsel observes that soime cases characterlze the court as ﬁduclary for the class at the tlme of

settlement w"There I think the language is a little loose and you might not really want to use the
word ‘fiduciary.’"

Thomas Y. Allman, Esq.. D.C. Hearing llO Rule 23(e) "is an excellent rule." Professor F 1ss is
wrong to insist that a settlement is s1mply a contract The 1nvolvement of the dlstrlct court makes the

Judgment ajudgment. Amchem has not 1mpeded the ability to settle. Where you] havea settlement,
manageablhty drops out and the question is, is it fair and adequate A (His, wrrtten statement‘

adds that actlve participation by the district court is essent1a1 to allay, hngerlng susprcrons about the
colluswe nature of natlonal class-action settlements partrcularly When there are co petlng plamtrff
groups and a defendant eager to settle. When a settlement does not brnd the class however‘ it is
unnecessary, <e\/en futlle to requlre formal not1ce to putat1ve class rnembers or to equire a full

partlcularly when there. rs a clalm procedure or some other procedure ,that wrll extmgursh class‘

membets’ rrghts for failure to become involved. There have been cases of publication notice at the
settlement stage’ w1th an enormous adverse effect on class members ‘

Mr ! Wolfman s wrltten staternent 01- CV 043 adds many further observatlons (1) Generally
supports proposed (e) (2) The introductory, paragraph of the Noté should drop the confusing
reference to settlements presented ‘to the court as a sgttlement . class but found to meet the
requ1rements for certification. for, trial.. There is'no need to mention that here. (3) Why does

\ (e)(l)(A) refer to "withdrawal"? The Note should clarify this. . (4):The Note discussion of payments
toa representatlve to stave off the class action seems to gncourage the buy-off by observing that it
would be wrong to force contmued class proceedmgs wi hj an unwﬂlmg representatlve and a
defendant eager to buy out The reference to seekmg other representatlve suggests a process that
would make a buy-out unllkely unless there isan understand1ng that pla1nt1ffs and therr lawyers will
go away, An’ ‘agreement by a lawyer 'to réstrict future practlce i this way runs into Model Rule
5.6(b). Rule 23(e)"should prohibit[this type of conduct] as partjof the process ‘in which the court
reviews the propriety of dismissal of a putative class action." The "plaintiff should not be allowed
to do an about-face for personal gain, leveraged only by his or her class allegatlons (5) Notice in
a reasonable manner to those who would be bound bya settle entdoes not refer to w1thdrawal"‘,
the Note should explarn that this is because a w1thdrawal does no bmd the class (6) The. hne
between notrce and no not1ce is not properly drawn Drsmlssal of "‘, ] 1" class clalrns dpes not, bmd
the: class If class mernbers have not known of an actlon before w1t ] jawn there is nomehance and
no need for notlce ‘But'if there 1s rehance,rnotlce should be re(ll ‘ dieven 1f there is, no precluswe

effect —lthls can happen when class members have been notlfied orhave otherw1se learned of the
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class allegations and have reason to believe their interests are being represented. (7) (e)(1)(B) raises
and does not answer an important question of settlement notice. To require "reasonable notice"
overlooks the need for "best practicable" notice, no matter what type of notice occurred earlier at
certification. "Because settlement is the point at which absentees’ rights are extinguished, that often
will be the point where notice to the class is most valuable." Thisis particularly important when the
notice is the means used to "register" class members or to receive their claims "and thus actually
furnish them the relief that the settlement provides." It makes no difference whether the class is a
(b)(l) (2) or (3) class. (e)(l)(B) "should state that when the settlement notice would effectively
dis[sic for ex]t1ngu1sh the substantial property interests of the absentees, the notice requirements of
proposed Rule 23(C)(1)(A)(ii) apply.". "Reasonable manner" is not understood in this sense. (8)
(&)(1)(C) codifies existing practice; it is a useful reminder. The Note list of factors "will be useful
to courts, partlcularly those that do not often consider class action settlements." Two of the factors
should. be clarified. (H) refers to claims by other classes and subclasses — if it is intended to refer
to cla1ms in separate actions, it should say so. (I) refers to results achleved for other clalmants if
itis' 1ntended as it seems, to refer to results ach1eved outside the class act1on it should say so. And
the Note reference to the need to make findings should be brought into the Rule — it might be wise
to refer explicitly to Civil Rule 52. (9) Later, in dlscussrng 23(h)(3), states that the Note should
stress the importance of combining into one. hearlng cons1derat1on of the fairness of a proposed
settlement and attorney fees: "the fee determination cannot be made separately becauseitisa: critical
consideration in the court’s overall fairness and adequacy of representation determinations."

Lewis H. Goldfarb, D.C. Hearing 138-140: The' Committee Note-at p--54 speaks to court approval
of pre-certification dispositions in terms that imply that class members cati be boundbea disposition
reached before class certification.. That cannot be. This language will lend 1mpetus to the incentives
of lawyers to piggyback on government 1nvest1gat10ns Oné'iclient had resolved a government
investigation and begun "giving redress to owners" when class action§ were ﬁled and the class
lawyers asked. the court to give them 25% out of the class redress "and to‘put thelr names in the
notices that the government had already approved‘to be sent out in order to'geta prec” of the actron "

ne‘to control Voluntary
’lalntlffs : lawyers may

when the plalntrff voluntarrly dlsmrsses and the

David E. Romine, Esq.. D.C. Hearm 242 ff The RAND ‘study ing e federal court class
actions; it concluded that the settlement rev1ews Anlfoliof 'theim| Iwere: strong-and effectlve The
study’s conclusion that there is a need for better settlement review:draws more from the state-court
class actions included in the study. The FJC study also seems to suggest that federal settlement
review is adequate. Settlement rates for class actions were approxlmately the same as for other
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actions; the majority of class-action settlements were preceded by some ruling on the merits such
as a motion to dismiss. The problem in federal courts is a matter of public relations and public.
education. It would be a mistake to add further settlement review requirements. These .would:

impose. costs of delay, the procedural requirements will- take time. - Monetary costs also. result :

because lawyers Wlll spend time on the review..

Patrick Lysaught, Esq..for Defense Research Instrtute 01-CV- 033.034.046.047: (1) (e)(l)(A) does
not providé any ‘crlterla for evaluatlng a pre-certtﬁcatmn settleme,nt or withdrawal.. The actlon may
have been filed w1th clélss allegatlons only to eithance the ab111ty to extract an unJustrﬁed settlement
it may have been ﬁled n good faith, bt the class‘allegatrons are later w1thdrawn because they prove

w1th
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Federal Magistrate Judges Assn.. 01-CV-057: The non-exclusive list of settlement-review factors

in the Committee Note "presents important guidance to the court and counsel * * *."

Exxon Mobil Corp., 01-CV-059: Supports mandatory notice of settlement after class certification.
But the Note should say that notice is required of pre-certification dismissal only in exceptional
circumstances. Individuals may file class allegations for tactical reasons — "perhaps to get a higher
level of attention from the management of a corporate defendant." These actions usually are
resolved at an early stage before any steps are taken toward certification. The potential cost of notice
might interfere with such prompt disposition. And the concern that class members "may have
relied" is too broad, "since rarely will the court know that no class member has deferred litigation
in reliance upon the class action." ‘ - b :

National Assn. of Consumer Advocates. 01 -CV-062: Makes several observations in the course of
describing the virtues of consumer class actions. In describing successful actions, it is noted that in
some of them the final settlement followed an initial settlement that was rejected by the trial judge
— "current provisions for reviewing class action settlements will work if the trial court applies
them," The NACA has adopted guidelines for honest and effective conduct of class :Qactions, see 176
F.R.D. 375. Inrecent years there has been "a steady and marked increase in the sophistication and
oversight with which courts — both federal and state — approach class actions, including issues
concqrniﬁg class action certification and evaluation of»“c‘las‘fs“action:r‘esolutions and settlements." The
courts are developing a more sophisticated jurisprudence and:do not need guidance from amended
rules. Courts may adhere too closely to the rules, with an advetse effect on continuing development
of jurisprudence based on experience. ‘The laundry list of factors in the Note to (€)(1)(C) is an
example of the risk of excessive rules commentary.

AllenD. Black, Esg.. 01 -CV-064; (1) The' Rule should require that settlement be fair, reasonable and
adequate "to members of the class." Tbooftenvse‘ttlcments are opposed as not fair to persons other
than class members, often non-settling defendants but at times complete strangers to the litigation.
The Note should reflect this rule change., (2) "Overall, the tone of the Committee Note strikes me
as unduly hostile to class action settlements." It should say that settlements are favored in the law.
The statement on p. 61 that a settlement does not carry the same reassurance of justice as an
adjudicated resolution "is particularly egregious." (3) In addressing notice of dismissal prior to
certification, the Note should mention issues of cost and other practical considerations — for
example, a class list may not be readily available. : - : - :

Equal Employment Advisory Council, 01-CV-065: (These comments reflect a misreading of the

(e)(1) proposal, and may reflect a need to clarify the rule or Note.) (e)( 1)(A) requires notice of
dismissal to all class members even though the case was never certified as a class action. This is not
appropriate. It would prolong even nonmeritorious litigation. . And it drastically reduces the
incentive to settle with individual class members. There is no reason to fear reliance by putative
class members; in a (b)(1) or (b)(2) class, indeed, the only source of reliance would be the proposal
that notice be provided to clags m;:mbers — that proposal itself is a bad idea. | "

Keith L. Fisher. Esq., State of Wisconsin Investment Bd.. 01-CV-066: (1) The comments on (c)(2)

include lengthy suggejs‘.tions for information that should be included in settlement notices, including
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the procedural posture of the case, whether there have been substantive rulings, the evidence bearing
on key allegations, the defendants’ ability to pay including insurance coverage, whether individual
defendants will contribute to the settlement, whether the defendant has adopted changes of policy.
to prevent future wrongdomg, the risks of not settling, an explanat1on that attorney fees will reduce
net recovery, the: terms of attorney’ fees, the number of firms shanng the fees, the work performed
by each firm for the class, the factors that account for varying allocat1ons to class members and
when payments are hkely to be dlstnbuted (2) The (e)(l)(C) standard for approval isan 1mportant
step toward helghtened ]ud1c1al scrutmy The requtrement of detailed findings also is 1mportant
"Encouragln”“”‘ udges to address th"’“‘"‘e ﬁndmgs wrll deter madequate settlements EEEN

ki

Alhance of Amenban Insurers 01 CV 068 Supports changes that require approval of settlement or

w1thdrawal of class clalms requrre notice of aproposed settlement that would bind the class require
settle“m s be farr ea nable and adequate, and requlre hearlngs on settleme it

‘ : 069 (1) "[T]hese proposals for settlement
revlew,l areua welcome clanﬁcatlon of what is, and is.not, required in the murky‘”world of pre-
certlﬁcatlon‘settlements and dlsmlssals:»’lt ‘But: the Note reference to' notice of a precertrficatron
“ may Ube inherent power to ordér notrce but the Note may create

ientl(2) Asito ysettlements that would bmd a class therule

portant purpose 1s«,to set forth in. detall what courts

etvi ng a settlement would
only exacerbate the effects of attemptrng to codlfy best )
as.exclusive, no matter what the Rule says. - i

‘}oes‘ not take a posrtlon

on the- proposed prov1s1ons concemlng court approval of the dlsmlssal Witk rawal of class claims
or 1ssues CuoteoTn ‘ B S

. | . i TR R
i .. w P ‘u

Natlonal Treasu_rz Employees Umon, Ol CV 078 The Note refers ito- the number and ‘force of
objectlons Confusion about settlement terms or aboutnmportant court rulings may lead to many
forceful objections that lack substance The court should focus on "the qualrty and substance” ofthe
objectlons Lo ‘ ,

B, ‘:lb 1‘;}, I
Mehn & Skalet PLLC 01-CV-083: A number of the 23(e) changes Mare an approprrate codrﬁcatlon
of ex1st1ng law," such as, formallzmg the "fair, reasonable and; adequate standard and requrrmg a

hearing. - R , ‘ll,‘r :

Beverly C. l\/Ioore= Esg., 01-CV-084: (1) The amendment does not deal w1th coupon settlements ‘

Coupon settlements are receding; apparently defense proponents ‘and thelr mllrng plamtlff counsel
fee reclprents have been ‘shamed’ out of this device, but only to some degree." The rule ought to
requlre ar"fmal accounting” of; how many cash dollars actually flow toiclass members. (2) It should

Rules App.B-172
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be required that the settlement notice inform class members of the relationship between the
settlement amount and the amount that could reasonably be expected at trial. PSLRA notices are
required to state this, but the notices show only that both parties cannot agree to what these figures
are. The Note should urge that specific estimates, or informed guesstimates, be provided. (3) The
Note proposes a list of settlement-review factors that is both over- and under-inclusive. Maturity
is'not a review factor but a certification superiority factor. The very novelty of a case may militate
in favor of settlement — who is to know what will happen on the merits? There are too many
factors, ‘and they repeat. The main factor is the comparison of settlement benefits to likely trial
results ‘Too many judges will feel compelled to make meaningless pro forma specific findings as
to each factor. And the Note should say that a seftlement is less than fair and adequate if it has a
claim procedure requiring class members to prov1de mfonnatlon the defendant already has, or if -
damage checks could be mailed without any clarm procedure. (4) Approval of pre-certification
dlsmrssal is most needed when the defendant buys off the pla1nt1ff The court should be authorized
to condrtron approval "on the plalntrff giving notrce to at least a sample of class members, 1nv1t1ng
the subst1tut1on of new representatlve plarntlffs " “ o

Federal Trade Commrssmn Oly-CV 085: Supports (e)(l)(C) "behevmg that close judicial scrutiny
is r.the most effectlve means; of protectrng the interests.of injured class members. But the rule should
be changed to. d1rect spec:1ﬁc assessment of the realisti¢ value of "coupon" settlements. The Note
should list factors that bearion the value, including the history of coupon redemptlon rates in similar
cases, whether the defendants will track redemption data, whether all class members will be entitled
to use coupons, whether. redemptlon is easy, what time and product restrictions limit redemption,
whether coupons must be issued until a minimum redemption level is reached, whether coupons
beneﬁt the defendant by bonus sales ‘more than they benefit the class Whether there are significant
restrlctlons on transfer how the face value of the coupon relates to the purchase price of the product,
and how coupons are drstrlbuted

Prof. Susan P Konlak Ol CV 086 (1) Notice at the time of settlement should be a matter of right,
d1rected to all class members, ‘not shaped in the court’s discretion. -(2) The notice must include
1nformat10n on what. others/in and out of the class are getting from the class settlement or any side
deal. ThlS will , further the purposes attempted to- be served by Model Rule of Professional
Respon31b111ty 1.8(g), Whrch requires a lawyer who sm1ultaneously settles the claims of two or more
clients to inform each clientof what each is getting. (3) The decision'in Matsushita Electrical Indus.
Co.v. Epsteln 516 U.S. 367, has been interpreted by the Ninth Circuit in a way that permits counsel
to bring a class act1on on one ¢ clarm (violation of state ﬁduc1ary responmbrlrty law) "with the intent
of settling a different set of claimisi— claims that would have preverited certification entlrely or
under the subsectlon of (b) that counsel desired to use." There is a risk that this' approach will be
generalized. "Rule 23 should make clear that it is 1mproper for a Court to approve.a class action
settlement that releases claims that have not been certrﬁed as appropnate for class action treatment,
even if the class receives notice that the clalms will be released.”

Committee on Rules, W.D.Mi.. .01-CV-090: To require approval of precertification settlement
"undermines the objective of ellmrnatmg improvident certifications * * *." Tt often happens that
soon after filing it becomes apparent that certification is not appropriate, for want of numerosity or
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failure to satisfy some other requirement. In turn, that realization often results in "a quiet and prompt
resolutlon of what was initially pleaded as a class action." The amendment creates a disincentive
to _prompt resolutron and burdens the court with added work merely because the initial complaint
1ncluded class allegatrons o . :

NASCAT and Committee To. Support the Antitrust Laws, 01-CV- 09 (1) The requlrement that the
court approve wrthdrawal of class claims may thwart the policy of Rule 15(a). The right: to freely

amend to withdraw'some class claims will be burdened, and counsel may be requrred to, d1sclose
conﬁdentral thought processes: To the extent that the plamtlff must make a record of reasons to drop
a claim, there'may be- untoward dlfﬁculty if further drscovery shows reason to remstate the clarm

Defendants, on the other hand will nothave to seek | permrssron to amend the answer Plamtlffs wrll

be left with an incentive' to'stick wrth the' orlglnal claims, 1mpos1ng unnecessary Work on them andh
on'defendants’ a we 11 The January 2002 draftm suggestrons propose addrtlons to t ote toy

n " ‘msrgn
ach is 1o llmrt t

¢ f "lt to be ﬁnpartlal"wrth respect to (B)“hnd |
sthin’ :avordlng leng iy thial proceédings. The cost lof tr' “l

consrderatron where there will be fee shrftrng The extent of part1c1patlon
by court ora court-appornted ofﬁcer ,ls also a problem if the Judgens inyoly

ilar ases settle;' for ~absent pla
-

drsm1ssals should

e la
I R I

Side Ag ; ‘l'e‘m‘ents

Conference: It is a mistake to require. dlsclosure of side agreements S1de agreements "often fuel
settlement." They will not remain secret Judges will w111 look into the deals. "But you need empmcal
evrdence that these deals are promotmg unjust settlements TR ROt & R !
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Conference: Side agreements should be disclosed, and should be disclosed early. Thisis particularly _

important when the agreements deal with fees, or effect settlements outside the class settlemenfc.
Conference: Individual premiums incidental to settlement "are a real problem."

Conference: Some lead plaintiffs now ask attorneys to indemnify them against liability for costs.
There may be a simple money buy-out of an objector. The Note should make clear that these are
examples of side agreements. : ‘ ‘

Mary Alexander, Esq., S-F Hearing 65: ATLA is less concerned than some about so-called side
agreements. "We wonder just how practical or appropriate it is for federal judges to try to police
such agreements unless there really are serious allegations of wrongdoing and meritorious
dissatisfaction by class members." ‘ o

John Beisner, Esq.. D.C. Hearing Written Statement: In concept, disclosure is laudable. But

definition of what must be disclosed is critical. The Note should state that the intent is to " get on

the table directly related undertakings." ; As one example, a defendant may be engaged in

simultaneous negotiations with named plaintiffs in private class actions, with federal regulators, and

with state attorneys general. Need all of these arrangements be disclosed? Or a defendant may be
negotiating with class counsel on other matters — individual actions, or other class actions: critics

of a settlement may argue that all of the négotiations are interrelated and shpuld have been disclosed.

"The Note also should address the ramificatio s of the failure to disclose these other agreements on

a settlement that has been approved." S | ‘ ‘

Prof. Owen M. Flss with John Bronsteen, D.C. Hearing Written Sta‘teﬁmel:it:. 01-CV-023: "[T]he
proposal that the court may (why not:must’?) require disclosure of any agreement or understanding"
would help. o | : S

Prof. Judith Resnik. D.C. Hearing Written Statement. 01-CV-044: Full disclosure of "side
agreements of all kinds" should be required. i ‘

Brian Wolfman. Esq.. D.C. Hearing 120-122, 126-129: There should be mandatory disclosure of all

side deals. How much are class representatives getting? How have lawyers agreed to split the fees
— are there arrangements that will bloat the fees to pay off people who otherwise have no interest
in the case? "And what additional deals does the defendant have with the/lawyers or with class
members inside or outside the case"? There is no justification for secrecy. In addition, objectors’
deals should be subject to disclosure and approval "even when a settlement is pending on appeal."
The suggestion that disclosure should be limited to directly related agreements is difficult to
understand. If there are agreéments between the defendant and class meljj}bers "that truly have
nothing to do with the rights aSsertqd inthe QOmplaint or released in the setth;ment,," there would be
no point in disclosure. But ifthe agreement is related in any manner to the class action, it potentially
impinges on class interest$ and should be disclosed. Confidentiality sho,uldz,tix‘p aconcern only, with
respect to trade secrets or other items that would be subject to protection in discovery. Summaries
might be appropriate if the agreements are very long, but that is "not my expel;fi:en(:e. My experience
in doing these cases is that there are agreements to pay certain members outside the class, to pay
certain counsel to go away.” Absentees should be informed of these agreements.
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(The written statement, 01-CV-043, says expressly that side-agreement filing should be
mandatory. And the full agreement, not a summary, should be filed. "Based on our experience
representing objectors, there is no way to know which settlements may be masking relevant side- |
agreements unless the parties disclose them." So it was only after the Amchem settlement was
rejected that the, settllng parties disclosed that defendants had agreed to pay "what turned out to be-
rmlhons of dollars of class counsel’s costs in lltlgatmg the fairness of the settlement, even in'the
event that the settlement was not approved." This agreement was. collusive. -There is no
countervailing benefit to non-disclosure. The proposal calls for agreements to be filed: : this means;
properly, that they*»””‘lll be avallable to everyone, mcludmg class ‘members.. Lt also means that they |
must be served; the ote should re1terate the service requlrement If there is work-product materlal
inthe agreement ——anot likely event— there should be full dlsclosure to the court evenif pubhcly-
filed vers1ons are purged of the work-product " [C] onﬁdent1a11ty should neVer be granted for s1de-

1] protllde they must ﬁle a ©
a proposed settlement “The cburt !

parties have everylrncentlve not to dlsclose the ex1stence of related agreements TN

Walter J. Andrews, Esq :D.C, Hearing 282-284. 285-291: The filing requirement should not include
confidential insurance agreements between insurers and their policy holdefs; Rule 23(¢)(2) should
exempt all underlylng insurance agreements. These agreements may 1 resolve many: different sorts
of issues between i msurer and msured whether or not there is a' duty to defend who wﬂl choose or
direct counsel; what is the <amount or apphcablllty” of ins ‘u‘rance deductlbles or. self-insured
retentions; whether there are multlple occurrences (a Very commot n subj ect of dlspute) The insured
tells the insurer that settlement is p0551ble and they work odt ar agreement as to what the insurer
is willing to contrlbute subject toa reservatlon of rrghts Although it mlght be useful for the court
to know. what assets are reahstlcally avarlable for settlementf e 1‘s 'a rrsk of abuse "once that gets

sl‘

out, then the plamtlffs are gomg to beh ve that there s, an ’

lH

more attractlve target to go after *

‘ “;‘01 CV 036 [adds that apart from
tofdlsclose a srde »agreement may

Leshe Brueckner . D.C. Hear rl 56 157: Drsclosure of smle deals is 1mportant butthe proposal ~
lacks teeth There 1s‘ no afﬁrmatwe obhgatlon to: dlsclbse i "‘[T]hose agreements most llkely to

poe oM N ' T T b
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influence the court’s thinking regarding a proposed settlement are those least likely to be disclosed
to the court." There should be mandatory disclosure.

American Ins. Assn., D.C. Hearing Written Statement 01-CV-022: Insurance agreements should be
exempted from the scope of "related undertakmgs " to preserve the confidential relationship between

insurers and policyholders.

Bruce Alexander. Esq., D.C. Hearing Written Statement 01-CV-041: A few words should be added:
"any agreement or understanding among any of their parties or their counsel made in connectron with
the proposed settlement * % * " [There is no further explanatlon ]- g

Patrick Lysaught, Esq.. for Defense Research Inst1tute, 01-CV-033. 034, 046. 047: The proposal

seems to be designed to ensure a record of the complete agreement. Such disclosures should be
automatic. But dlsclosures should be expressly limited to "matters dlrectly related to the class
settlement at issue." There may, for example, be overlapping actlons‘ pending simultaneously; the
defendant may be negotiating separate settlements in each action, and the terms of each settlement
may indirectly affect the terms of other settlements, but there is no reason to require disclosure of
the indirectly related matters. To the contrary, there is no reason to create a device that enables
counsel in other actlons to obtam leverage or 1nformat10n used in separate settlement negot1at1ons

Professor Charles Silver. 01-CV-048: The comment on agreements to divide fees, as the attorney—
appointment and fee prov151ons "reflects an unwarranted preference for regulation over private
arrangements." The fee should be set up front; the court should not care how given this incentive,
counsel maximizes the value of representation by workmg with other lawyers. The commient about
accepted conventions that may tie agreements made after settlement ‘to settlements needs to be
clarified.

Federal Magistrate J udges Assn., 01 CV 057: Proposed (e)(2) "will correct the problems associated
with ‘side agreemcnts ~which are often not dlsclosed to the court, but are part and parcel of the
overall settlement.' :

Allen D. Black. Esq.. 01-CV-064: (1) The Note reference to "complete" copies ‘or summaries of
agreements is puzzling: I had read "summary" in the black letter to refer to oral agreements, and
"copies" to require complete copies of any written agreement. (2) on p 59, third line from the
bottom, the reference should be to counsel who have "litigated" class actions; "[v]ery few counsel
have actually tried a class action." (3) p. 62 of the Note makes an important point that a class
member may not purport to opt out a whole class of other class members; somewhere the Note
should make the same point with respect to litigation class opt outs.

Equal Employment Advisory Councﬂ, 01-CV-065: "The proposed subsectlon is so broad that itis

incomprehensible." It would seem to, apply to a contract setting forth defense counsel fees, "or a
document setting forth remedlal measures the defendant company undertakes after a lawsuit is filed.

Agreements or understandings like these do not relate to the terms of the settlement agreement * *
*." Such documents, further, are hkely to contain confidential mformatmn
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Keith .. Johnson, Esq., State of Wisconsin Investment Bd.. 01-CV-066: Endorses (e)(2).
Nondisclosure may be appropriate for "blow provisions" — the agreement that defendants can avoid -
the settlement if an excessive number of class members opt out; and "an agreement on valuatlon of
other pendmg insurance clarms as part of the settlemen U : ‘

s u“u

Alliance of Amerlcan Insurers 01-CV- 068 Supports the (e)(Z) prov1sron that a court may d1rect the -
parties to ﬁle etc.

ABA Antrtrust Law And L1t1gat1on Sectrons, 01 CV 069 "We suggest that the language be rev1sed

or clarified to requlre if the court so directs, disclosure of any 51de agreements involving objectors, .
insurance carriers and others who, although not techmcally partles may nonetheless be sub_]ect to

the court s Jurrsdlctlon or under the control of a party "y | ‘here 1s‘no further explanatron )

o

Natlonal Assn‘ ‘f Protectlon & Advocacv Svstems 01 CV-O77 1 (€)(2) filing: should be. made
mandatory T 1 "ermlssrve nature of the proposed rule opens it to; abuse because of p0551ble :

approved serves tthe‘“same purpose as the (e)(2) 51de agreement prov151on and should be 1ncluded

in it:\ "A congern’ larises only if'the objector receives somethmg in'return for the withdrawal™ Even
then, there i 18,10, problem if the payment is not, at (the expense of the class but 1 Is merlts—based

drsclosure 1s all 'that is, needed ‘
competmg group ass counsel who have br ht a 51m11ar case in some state court; there even
are cases where compe 1ng counsel ﬁrst ﬁled the‘ oo mpetmg case after the settlement was announced.
Settling cotm ‘ o,chorce but 1o ] pay, in, order to- avord ,the protracted delaysithat result from .
objections. "Surely this needs to be disclosed as a ° s1de agreement’ — and dlsapproved by the
settling court." The recent practrce of awardlng fees in. a lump sum to lead class counsel, to be

allocated by lead: counsel a§'seems fit, incre !

ases the need for drsclosure "The side agreement’
disclostres most hkely to be sought by settling defendants or obJ &ctors are how the total fees are to
be divided among class counsel * * * . This will become fodder for more “scandal.’ #%'% Critics will
claim to. have found, 1nstances of ‘you scratch my back;in ‘thrs case, and I'll scrateh your‘bac“k in
another_ o K o, »

Federal Trade Commission; 01-CV-085: Active Judrclal oversrght requrres that the court be fully

mformed as to the context of any settlement‘ For that reason the FTC supports (e‘)(2)

Prof Susan P Komak Ol-CV 086 (l) The unfarrness of mass -tort class actions is shown by the

"side deals” approved by lower courts in Amchem and Ortiz: inOrtiz, one-third of those injured were
left outside the class and provrded much better deals. And courts routmely allow selective extension
of opt-out deadlmes so the settling’ partles can "get rid of annoymg objectors who mlght otherwrse
cause trouble at the falrness hearlng or on appea " (2) (e)(2) should mandate that setthng parties
drsclose "all agreements “formal and 1nforma1 between them that were made con emporaneously
with ‘the settlement or! drsmlssal of a class lactron Moreove‘r,‘ the rule should provrde strong and -
mandatory sanctions for falllng to disclose stch'deals." The urge to cheat is great "(3) In addition, -
the settling parties should be requrred to disclose material facts about the settlement negotiation, the C‘\ ‘
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settlement itself, and the relationships among class counsel, the defendants, and objectors; the
sanctions for failure to disclose such facts should be discretionary because the scope of the disclosure
obligation is mushy. (4) "Disclosure to the court is not enough. The absent class deserves to know
of any conflicting interests of its counsel." The class should have access to the content of the deals,
the actual terms, not just a summary. An exception could be made that requires disclosure only of
the existence of an agreement that allows the defendant to withdraw if an opt-out threshold i is
reached, without disclosing the threshold itself.

David J Piell, Student, 01-CV- 094: This is a welcome addmon but does not go far enough. What

is the sanction for failure to disclose? Can the judgment be reopened? Can class members who

opted out because the settlement was inadequate choose to come back in when an enhanced

settlement results? Guidance should be provided, including a statement whether it is proper to deny

any sanction if the failure to disclose resulted from a good-faith behef that the agreement was not
"in.connection with" the settlement. !

Objections

Conference: The requirement of approval to withdraw objections is new, and is good; some
objections are made "for not meritorious reasons."

Barry Himmelstein. Esq., Written Statement for S-F Hearing: The Committee Note appears "overly

solicitous of objectors." "[M]ost objectors are relatively ill-informed about the merits of a proposed
settlement. * * * When class counsel are forced to defend the settlement by highlighting the genuine
weaknesses in the case, they are accused of selling out the class." The suggestion that the parties
might provide objectors access to discovery materials might help brldge the information gap, but the
result is likely to be delay and waste.. The obJectors I'want to be paid for their duplicative efforts."
It makes little sense to invite duphcatlon "Allowing objectors to invest substantial attorney time in
performing a seemingly legitimate task virtually iguarantees that their objections will be pursued
tenaciously, regardless.of their merits, delaying, by months or years the final resolution of the
litigation and distributions to the class " !

Michael J. Stortz, Esq.. Written Statement for S- F Hearln,q The Note observes that discovery in
parallel litigation may prov1de information to support objections. But the objector may take
advantage of discovery in the settlement class proceeding to further objectives in an overlapping
state-court class action. It should be’ ccumﬁrmed that a federal court that provides discovery to an
objector has authority to 11m1t the obJector S pursult of similar discovery in parallel state-court

proceedmgs

Mary. Alexander Esq..S-F Testlmonv 66 For ATLA Supports the objection provisions. (e)(4)(B)

Jud1c1a1 scrutlny of withdrawn objections would provide some protection against the possibility of
collusion."”

John Belsner Esq.. D.C. Hearing Written Statement 1) A "appea.rs to confirm current
procedure." But the Note is troubling to the extent that it tends to encourage settlement challenges
and to urge support for challengers. The Note might state "that courts should make i inquiry about
whether objections and/or discovery are being used to secure unwarranted leverage by counsel or -
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certain class members for personal benefit." (2) (e)(4)(B) "appears to be approprrate confirming
current practice (albeit a practice that is not invoked in all cases)."

Prof. Judith Resnik, D. .C. Hearing Written Statement 01-CV-044: The rule should go further "by |

making discovery presumptlvely avallable K In addition, the goal of makmg 1nformat1on‘
ava1lab1e to the _]udge to assess a settlement support S "paylng the fees of respons1ble objectors "

NormanJ Chachkm D C. Heanng Written Statement 01-CV- 051 The Note should make clear the

requ1rement thata class member win intervention in the d1str1ct court in order to support appeal from

an order rejectmg an objectlon "That i is the general rule and is correct free appeal could result 1n

an avalanche Ifi 1ntervent1on is demed the class member can appeal the denlal

o S L SRR
ThomasY Allman: Es . D.C. Hearm Wr1tten Statement‘ 01 CV
for| the w1thdrawal f ob jections; but for a reason hot. expressed in the Note., Approval will support
1nv01vement of th district court in the review process. Thete is a need: for: aggressive court
involvement as to all objections that have been made

Brian Wolfman, Esq..D.C. Hearlng 121-125, 130 13 Objectors deals should be disclosed even

when reached on appeal. ObJectors must be proV1ded substantial procedural support; unfortunately

the proposed rule does not do that. Objectors should be provided access to all settlement documents.

Settling parties.should be required to:file and serve the full justification for the settlement prior to
the objection debate ~—mnow, they often hold back ev1dent1ary support for the settlement until after
the objectlng date, and indeed. until right before the fairness hearing. The rule should require that
objectors be given a,stated ample time to:file. (The written statement, 01-CV-043, brings these
. together: Often settlmg parties submlt the settlement for; prehmmary approval without any notice to
mterested parties, ‘and with only a bare-bones Jomt ‘memorandum. ' Class members are given notice’
and only a few weeks to respond Class counsel 'commonly refuse to provide information: to
ob] ectorsfon a tlmely basrs "The game is “l“nde the ball * Objectots:should be afforded aminimum
of 45 days to obj ect; after settlement proponents file full' supporting materials.): The rule should
establish a right to take discovery, -even about the settlement’ terms. But ‘discovery 'into" the
negotiation process is not appropnate in most c1rcu]mstances The requirement in many circuits that
an objector intervenein order to estabhsh j’ appeal should be deleted, the Supreme Court has:
taken up the issue (Devhn V. Scardellettr,‘ ‘
the rule should be changed ‘The mtervent on requ : ment is in4
in the sense of belng bound by res Jud1cata and 1 ot seekmg 10 part1c1pate in tr1al And thlS isa
trap for the unwary, particularly’ for the' pro. se obJector ‘without establishing any ‘but paperwork,
benefits. Itis possible that this is a question for the Appellate Rules; the Advisory Committees may
want to work that out between themselves. | .The'Note, finally, refersito Rule.11 sanctlons that should,

be deleted entirely, for, 1t will chill partlclpatlon by objectors. . . 11" i

The written statement, 01-CV-043, (1) disagrees with the Note statement that the need to
support objectors may be reduced when there is an opportunity to opt out of the settlement. Theright

to adequate representatlon is independent of an opt-out opportunity. (2) "Finally, we are dlsmayedf
about the way in whlch the Committee Note discusses the use of objections to exert 1mproper ‘

influence in class action settlements.” The problem ‘of exerting improper "hold-up" strategic pressure

Rules App.B-180
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can be addressed by requiring full disclosure of all deals with objectors and approval by the court.

That approach does not disarm objectors. (3) The Note also seems to give credence to complaints

about "professional objectors"; this suggestion is unfounded. There is nothing wrong with a lawyer

making a living by representing objectors — the only private practitioner we know of who frequently

appears has made meritorious objections in many cases. This reference should be deleted. (e)(4)(B)

states the proper approach. (4) Objectors and everyone else are subject to Rule 11. Objectors are

no more prone to violate Rule 11 than anyone else; indeed close-to-the-line conduct appears more

often among settling parties and their counsel. (5) The (e)(4)(B) requirement that the court approve

any deal with an objector "must be strengthened to have its desired effect." The rule should

explicitly require that all withdrawals and related agreements be submitted on the record, so that

class members can comment. (6) The Note suggests that there is little need for concern if an objector

settles on terms that reflect factors distinguishing the objector from class members. It should say that
this situation will be very rare, lest the extortion flourish. The settlement itself should fairly resolve

differences among class members who are not similarly situated. And in (b)(3) cases, the right to

opt out affords protection. (7) "Finally * * * the failure of * * * (e)(4)(B) to apply to appellate
proceedings is a serious error, which could render it nearly meaningless." The Duhaime case cited.
in the Note involved a buy-off on appeal. There is no rule requiring disclosure to the court of
appeals, so no basis for the Note’s suggestion that the court of appeals could look into the deal.

Appendix C to the written statement is a November 23, 1999 letter to Hon. Anthony J. Scirica
and Hon. Paul V. Niemeyer. The letter urges adoption of provisions requiring disclosure of — and
court approval for — all "side agreements.” "In our experience, the practice of paying objectors to
go away, without disclosure or approval, has become commonplace.” Such payments may be viewed
as "bribes" paid by defendants, "extortion" practiced by individual class-member objectors, or both.
They are improper for several reasons. They create a de facto method of opting out of the class.
They defeat the purpose of achieving like treatment for similarly situated class members. They are
available to "lawyers and clients who know how to game the system." Requiring disclosure and ,
approval will improve the objection process. ‘

Leslie Brueckner. Esq.. D.C. Hearing Written Statement 01-CV-020: (1) ()(4)(A) restates existing

law and is appropriate. (2) But the Note suggestion that there is less need to support objectors if
there is a settlement opt-out should be deleted. It is difficult for class members to understand the
terms of a proposed settlement, much less the risks of litigation. The opt-out provides scant
protection, particularly in small-claims cases. Objectors often will be the only means to expose the
weaknesses of the settlement. (3) The Note also refers to Rule 11; this could chill willingness to
object. Objectors are too important to the process to deter in this way. (4) (e)(4)(B) addresses the
important need to require disclosure of "side deals" made to persuade objectors to withdraw, and to
give courts authority to disapprove these deals. That can happen only if the court is informed about
the deals. The deals may provide important information about conflicts within the class or
weaknesses in the settlement. Some side deals are proper — as the Note says, the objector may be
in a position different from other class members. But other deals reveal the strategic value of
objections, or an attempt by the settling parties to purchase silence. The Note, further, seems to
imply that the court can require an objector to persist with the objection unwillingly. "This, of
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course, is not and cannot be the law." The provision should be rewritten: "A class member who
seeks to withdraw, or declines to pursue, an objection to final approval of a settlement must provide
the court with-a copy of any agreement(s) made in connection therew1th and may retam any beneﬁts
prov1ded in such agreement(s) only 'with the court’s: approval no ERNEIY :

M1chae1 Nelson Esq D C. Hearm,q Wntten Statement 0l- CV-021 An objector may use dlscovery
in the settlement proc edmg to further goals in an overlappmg state actlon "[W]here a federal court
prgyld sthe fsettleme Ob_] ector wnh the nght to dlscovery, 1t should also have the authonty to lnmt

eall Happroprlately with these matters now.
ad grant of! dlscovery will"p " mote delay, add
. »y 1, ' 4\;“7“:3 M | N
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kind of pri faeie'<supporting
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the class. "The standard extortionist tactic is to threaten to appeal unless class counsel cuts the fee
and to request a portion of the fee reduction as compensation." At most, an objector should win a
fee only for wringing extra dollars out of the defendant, and even that is dangerous because it will
lead defendants to hold back in the initial settlement agreement.

Court Advisory Comm.. 8.D.Ga., 01-CV-053: Itis unnecessary to require court approval to withdraw
an objection. The court is free to inquire as to any accommodation that may have been made with

the objector, and to determine whether any action was taken to the prejudice of the class.

Allen D. Black, Esq.. 01-CV-064: "Strategy" i§ 4 g60d ‘thing. The Note should not refer to
"strategic" objectors; it should point out directly "that an objection may have practical or ‘blackmail’
force far beyond its merits, if any." = ‘

ABA Antitrust Law and Litigation Sections, 01-CV-69: "We favor these proposals.”

Association of the Bar of the City of New York, 01-CV-071: Attaches a September 19, 2000 letter
that urges deletion of a draft rule provision providing that mandatory discovery be available to
objectors. There is a growing entrepreneurial use of objections by professional objectors.
Mandatory discovery is"a tool‘fa'; in excess of what théy:glready possess and well beyond the course
of prudence." o I o

Joseph L.S. St. Amant, Esq.. 01-CV-075: (This comment is summarized more extensively with the
general comments.) The Note to 23(e) should discuss application of the rule —if it is to have any
or not—to cases on appeal. "The most pressing problem is whether appeals from decisions denying
certification can be settled on an individual basis without court approval." i

National Assn. of Protection & Advocacv‘SV‘stems;} 01-CV-077: The ‘Qorrw,i(mittee Note may chill
desirable objections by saying that courts should be vigilant to avoid encouraging unfounded
objections and that Rule 11 sanctions are available. "The very mention of Rule 11 will likely chill
the willingness of class members to lodge objections * * *." "P&As consider it part.of their federal
mandate to protect the rights of persons with disabilities to challenge the adequacy of proposed
nationwide class action settlements." Many settlements "routinely fail to include provisions
representative of the various classes or types of disabilitiés." o

National Treasury Emp_lo?‘yc:e‘s Urion, 01-CV-078: i"Reqﬁf}iqg court approval for withdrawal of all
objections seems excessively rigid." The purpose seems to be to mionitor changes in the settlement;
that can be served by requiring approval only th;n‘withdrvavyal is conditioned on modification of
the settlement. v . S

Mehri & Skalet. PLL.C, 01-CV-083: "We agree with the discussion in the proposed Notes regarding
objectors, including the problem of objectors acting to obstruct beneficial relief to the class. We
particularly agree with the requirement that an objector purporting to act on behalf of the class be
held to the same fiduciary standard as a class representative.” :

Beverly C. Moore, Jr., Esq., 01-CV-083: "As long as an objector is a member of the class and thus
has standing, he should be allowed to object and appeal." Legitimate objectors face real problems.
Even plaintiffs’ counsel object to objector discovery. The filing of settlement papers and fee
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petitions is orchestrated so that there is not adequate time to object. The problems said to be posed
by professional objectors are not impressive. Class counsel in competing class actions are a frequent
source of objections; thelr objections often arele grtrmate challenges to a low-ball settlement but too
often are re_;ected . :

Prof. Susan P. Koniak, 01-CV-086: (l) It has been suggested that an absent class member can be -

precluded from collateral attack on a class-action settlement and judgment if another class member

Ob_] ected. "The 1dea that Obj ectors’ who are not requ1red to meet any of Rule 23(a)’s requirements -
are somehow able to bind other absentees should be clearly and firmly rejected in the advisory |

committee’s notes." (2) "The fairness hearrng is now an unregulated arena." Do settlers have aright

to dlscovery? To be served with all relevant’ documents in the case, 1nclud1ng side deals? Can anl :

objector call witnesses? Cross-examine witnesses? Must testimony or affidavits be presented to

support an objec‘non? How do pro se: objectors; partlcrpate? "Perhaps the Rule need notaddress all .
these questrons (3) Some objectors appear only to" get[] a payment from the setthng parties to go .
away. Those payments should be outlawed " And ob_]ectors should' have to explarn any Wlthdrawal

of objections. ‘Side dealk should have’ to be: dlsclosed ) both at the trral stage and at the appellate
stage. But the Comnuttee Note should net refer ‘t"‘:‘objectj‘j‘rs who are" out for personal gain,

Objectors are no more likely to'abusé thé process than profdssronal class-action lawyers or defense‘

counsel. And any reference to Rule 11 sanctions should be removed from the Note. Rule 11
sanctions are less. deserved. for objectmg counsel than for others:"No other, group of lawyers are
expected to operate w1th no. procedur

n f

to complam about not bemg allowed to parti ‘-:}pate '+ {4), The Committée Note recognizes the
important contrlbutlons of objectors "But n1ce words are no substitute for procedure.” Rule 23
' ‘for the procedure to be‘ folloWed m farrness hearrng : 1th

to ‘thé’ part101paf nof bjectors " 'p” .

partlcular attentlpn

ol REVRIS 2 ‘ R W
NASCAT and Commlttee To Sunmrt the Ant1trust Laws, 01 CV—093 ‘The pubhshed proposal is
aft rules that spoke 1o 1Scovery for objectors. But the Note states that 'an

Dy ¢ho 1 ;wreason ;to doubt the: reasonableness of a proposed
settlement Sklllful counsel often can do that. 1A objector should be required to show "both a strong
reasonable ba51s to doubt the reasonableness of a proposed settlement and that such doubt cannot
be résolved oil wthe record before' e court " lTh ‘ same showing’ should be requlred to have access
to discovery’ already had i m the,

access; this ‘expression may Be'read 'to 1 'fécomm end that discovery materrals be provrded in the
ordinary course. But routine access to drscovery in the class action may impose cost and delay,

ey

particularly in complex cases with hundreds of thousands 'of pages of documents., There also may'

be serious conﬁdentlalrty concerns tThlS suggestron should be deleted from the Note

David J. Peill. Student. 01 ~CV 4094 Why have dlfferent standards for drscovery 1n connectron with
the reasonableness of settlement terms and drscovery into the settlement-negotratlon process? What
is a "strong preliminary showmg"" If the court has enough information to determme whether the
settlement is farr, ‘reasonable and; adequate it. should ‘have enough’ informatlon so/that there isno
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need for discovery by objectors. And the reference to Rule 11 sanctions in the Note should not be

at the expense of inherent court powers that "are more effective in dealing with abusive objectors."

Steven P. Gregory. Esq.. 01-CV-096: The Note sets too low a standard for discovery by an objector.
Objections, even frivolous objections, can cause unnecessary delay in awarding benefits to class
members. "A better approach might be to require a ‘compelling reason’ rather than simply a

o1

‘reason. :
Settlement Classes
Conference: The proposals fail to address Settlemerit classes ~

Conference: Express provision should be made for settlement classes. "They are useful for the end

‘game." Asbestos litigation will go on for another 20 years because the settlement-class effort was

scuttled by the courts. .

Conference: The Committee Note to draft 23(e) assumes the certification of settlement classes.
"They cannot be done any longer."

Conference: It is amazing that overlapping class proposals have been considered, even in a tentative
way, without also including a settlement-class proposal.- ‘

Conference: There should be a settlement-class proposal.

Conference: Some members. of Congress view Rule 23 as an end-run around Congress. The
settlement class "is an entire agency. Amchem was dead on."

Conference: Amchem is consistent with smaller, coﬁesive settlement class. "They’re here, they
exist. They’re tough to draft." It remains difficult to understand what Amchem meant in saying that
settlement can be taken into account. ‘

Conference: The problem with the settlement class is that it cannot be tried, so there is no constraint
arising from the alternative prospect of litigation.

Conference: Judges Cannot‘sqlve all problems. Settlement élasses "overstrain" the Enabling Act.
"We used to' take'seriously the ideas of self-government and jury trial in civil cases. Settlement
classes disregard these ideas." '

Conference: The Rule 23(¢) Committee Notes imply that there is such a thing as a settlement class;
"not everyone agrees." ‘

Mary E. Alexander, Esq.. Statement for S-F: ATLA policy expresses deep concern over adjudication
of the rights of future claimants through settlement-only classes.

James M. Finberg, S-F Hearing 103-104. 106-107: Ortiz is based on due process; it applies to state
courts equally with federal courts. There should not be any difference in the ability to settle whether
the action is in state court or federal. Probably there are more objections to settlements now than
formerly. It is clear that a class can settle claims that are in the exclusive jurisdiction of another
court, so global settlements can still be reached in state or federal courts. There is more attention
paid to sub-classing and making sure there is a representative who would have standing to allege the
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claim of each category of persons involved. But I do not work with cases that involve future ‘

damages; they may present greater difficulties.

Anna Richo, Esg., S-F Hearing 138-139: Rule 23 should be amended to require opt-in for trial of'.

1nd1v1dual ,cases, o1, better to eliminate class: certrﬁcatron for trial purposes for any personal injury

clarm, mth the exceptlon of clalms arising out-of mass disasters. Certification of a dlspersed mass’
tort class for settlement on the other hand, would be desirable. There should be a separate mass-tort -

settlement class rule.

John Beisner, Esq., D.C. Hearing Written Statement: pp. 15-18 suggest creation .of a distinct

certification standard for proposed settlement classes. The proposal is presented as modest: there

1s no need to address futures claims, nor to revisit "limited fund" classes.” One benefit would be to -

stop the tendency of some courts to cite settlement class.certifications as precedent for certification
ofa htlgatron class, even though "the level of debate is quite different." The preoccupation with
class certification prerequisites is distracting. atten’non from the primary line of investigation, which
should be whether the proposed settlement is fair to all purported class members, whether there is

a risk of collusion, or a risk that some individuals will gain benefits at the expense of other class
members One source of the problem is that.the provisions'of Rule. 23(a) and (b)-are designed to .

protect defendants as well as plaintiff class members. Commbonality, typicality, predominance, and
superiority protect defendants against attempts to rely on class-wide proof when the law requires
individualized proofs of claim or defense. A settlement is dlfferent because the defendant has agreed

toa condrtronal surrender of the right to.insist on, 1nd1v1dual proofs of defense or individual proofs-

of injury and damages. When individualized proofs are required, a litigation class should not be
certified. The variability of plaintiffs’ damages, should not;be subsumed into a litigation class —

although, perversely, it may be —but when there isa settlement the inquiry should be whether the.
proposed settlement presents "a fair approach to deahng with the fact that the, falr Value of the

urmamed class members’ claims may vary significantly?" The rule should requlre that the settlement
class have sufficient unity to make it fair to bind absent class members. But the! predomlnance test
should be quahﬁed looking to ensure that class members'are ‘affordéd: due process;. "taking full
account of the fact that as part of the proposed settlement, the. defendants are warvmg the due process
protectrons that they Would be afforded under a non-settlement class certlﬁcatwn analysrs "

Committee on Fed. Civ. P.. Amer Coll. Tr1al Lamers, 01 CV 055: Considers (e)(1) sahitary, and
"would welcome the opportunity to review a proposal that addresses settlement classes: separately."

Is "open to the prospect of allowing settlement classes that doot necessarily satlsfy all of the criteria
of litigating classes."

Summary of Comments & Testimony:‘Rule 23(e)(3) 2001 o
Conference The stronger alternatlve is better ‘

Conference It Would be better to prov1de that a (b)(3) class rnember always can opt out of a
settlement. . :

Conference: Knowledge of a settlement prov1des a better basis for deciding whether to opt out. But< 2

we should not allow opt-out from every (b)(3) settlement. The first alternative, which presumes
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there should be an opt-out, will come to require opt-out. The second alternative, cast in neutral
terms, is better. It would be still better to address the issue only in the Note. Notice is expensive;
if it is delivered by TV and national print media, it can cost ten million dollars or more. "The class
action is an attorney vehicle; the idea that people worry about it is a dream." What is important is
notice to lawyers, not class members. Opt-out campaigns "are political wars." Propaganda is
unfurled on all sides. The fen-phen settlement has opt-out opportunities "every time you turned
around,” but few defendants can afford to settle on terms that offer so low a level of peace.

Conference: Before settlement, it’s "a pig in a poke." The ordinary class member does not have
enough information to determine whethier to request ex¢lusion: - A reasonable opt-out decision can
be made only when the terms of settlement are known. It would be better to allow the opportunity

in all cases.

Conference: The first alternative is better. It does have an escape clause. The class may have had
notice of proposed settlement terms during ‘the\original opt-out period, even though there was not
yet a formal submission for approval. But this first alternative "maximizes consumer choice" in
more-general cases. Notice could be more modest.. It is better to have this in the text of the rule, for
the benefit of judges who are "new to class actions."

Conference: The first alternative is dangerously close to one-way intervention. The "good cause"
test for denying opt-out is very vague; to the extentthat it turns on the fairness of the settlement, the
court should approve only a fair settlement in any event. If settlement terms afford an‘opportunity
to opt out, that is one factor to consider in favor of approval; that is as far as this should go. And the
Note should say clearly that informative notice is far more important at the time of settlement than
at the beginning of the action. “ IR |

Confefence: The d‘ie‘t‘ drugs litigation allowed four opt-out events for each class member. "At least
one informed opt-out should be allowed; usually it is sufficient to provide this at the time of
settlement."

Conference: The time of the opt-out is important. In a mass tort, probably it is sufficient to provide -
an opt out when the aggregate settlement terms are known. That is not likely to be a problem that
seriously impedes settlement. It would be possible to defer the opt-out until the individual class
member knows what he is going to get under the settlement, but that is. probably wrong. It would
destroy most mass-tort settlements if latent-injury class members were allowed to decide to opt out’
"23 years later" when injury becomes manifest.

Conference: The back-end opt-out fnay be important in mass torts; indeed it may be that a class is
certifiable only if a back-end opt-out is provided. The diet drug settlement was done under pressure
that improved the settlement because of the higher legal standards that flowed from the Amchem

decision. But that is not what 23 (e)(3) proposes. (It was rejoined that it is dangerous to think of opt-
out only in mass-tort terms.) )

Conference: The settlement opt-out would apply to antitrust and securities classes. There is a history
of successful settlements in these areas without opt-outs. It is a mistake to write a general rule that
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applies to all types of class actions. - Indeed it might make sense to deny any opt-out opportunity at
any time from a class that deals with small claims that would not support individual htlgatlon

Conference These cons1derat10ns support the second alternatlve as the better optlon Settlement opt-
out makes ‘sense’ ‘only i in some cases One problem 1s that the’ money spent on notice comes: out of

actual class relief. The Comm1ttee Note should descrlbe “levels of notrce In some cases it should ,

suffice to publlsh not1ce in the manner generally used for legal notlces Often the mass buy" o
television and i in newspapers of general circulation is not Warranted Notlce to attorneys should be
provided. : - " L ‘

Conference: What needs to be fixed? Mass-tort classes negotrate opt-outs; 1t is proper for the ‘Note\
to treat thiis as a factor bearing on faimness. There may be an issueina small fraction of cases where
the notice is published early and the opt-out perlod explres

Conference "The problem of early notlce and explratlo of the opt-out perlod could be solved by
deferrmg the ﬁrst notlce and opt-out perlod untll there is'a settle

Conference The need for falrness to class, members is adequately protected by Jud101al revrew

Conference: When the class is heterogeneous, it is not p0551ble to shape a settlement that is fair to
all class:-membets. Noticeat the time of class certification'will be used to lock classimembers.in.
There is np problem m securrtles litigation because for years the practice has been to seek
certification at the ;same time asa settlement is presented If certification and settlement are
separated the expensive notrce should be deferred to the time of settlement. |

Conference: People should not be asked to decide whetherto request exclusion untll they know what
they are going to get, at least in personal-injury cases. Notice at the time of the "aggregate
agreement" is not enough. The total available.in the Agent Orange settlement sounded like 4 lot at
the time, but an intelligent opt-out ¢hoice could not be made on the basis of knowing that alone: -

Conference: Multiple opt-outs often are negotiated in mass tort settlements, and such terms may
indeed be required. But there is no need for a rule to accomplish this. But for securities and antitrust
cases, a settlement opt out turns the rule on its head. * Class members are told at the time of
certification that they will be bound unless they opt out. If you allow an opt out on settlement, why
not also after grantmg a motion to dismiss for failure to state a claim, or after granting summary
Judgment‘7 Indeed, why not after trial? The settlement opt out interferes w1th negotratron
settlements. Adequate protection can be found in the negotiation process.

Conference: The settlement opt out became increasingly attractive to the Advisory Committee as it

struggled with proposals to enhance support for objectors. The settlement opt'out is a lot better than
fueling objections to every settlement. But the Note should be revised to make 1t clear that
settlements are favored; as presently drafted, it seems to have a hostile tone.

Conference: From the defendant’s perspective, there is a tension between the ability to settle and a

class member’s ability to base an opt-out decision on meaningful information. A ‘defendant can

negotiate a "walk-away," but knows that if the settlement sticks there will be some opt-outs who
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must be compensated and who will treat the settlement terms as the floor for bargaining. The second
alternative is more flexible and thus more sensible, but it too will make settlement more difficult.

Conference: Concern about notice costs is ared herring. Notice of settlement is required today. The
settlement opt out simply requires that one more item be included in the notice. The first alternative
is better; indeed, it might be better to adopt an even stronger presumption in favor of opt out. The
defendant’s path to global peace is made more difficult, but informed choice by class members is
more important.

'Conference: But the notice will be more complex and thus more expensive if it includes a settlement

opt out.
Conference: If we are precluding substantial damage claims we should have good notice.

Conférence: The "pig-in-a-poke" problem is most significant with small-claims classes. Class
members have no stake at the beginning. The opt-out could lead to better recovery in another class;
even apart from that, a 20% or 40% opt-out rate would tell the court something. The opt out is
useful.

Conference: Why do we need the first opt out, if the limitations period is extended to the second opt
out ?

Conference: The second notice may be more effective. The IOLTA cases say that clients have a
property interest in pennies; so class members have a property interest in small claims. Those who
want global peace have an interest in effective notice. This helps ensure that settlement is adequate
for the absentees. The first alternative, favoring the opt out, "is a big:improvement."

Conference: The idea of a court-appointed objector "is horrible. Any alternative is better." The best
approach is to list an opt-out alternative provided by the settlement itself as a factor favoring
fairness. The next-best approach is the second settlement opt-out alternative.

Conference: The only real choice is between the two settlement opt-out alternatives. The court-
appointed objector system would degenerate into a "judge’s buddy" system or a civil-service
bureaucracy. "Market forces are better." Perhaps the first alternative should be softened: a
settlement opt out is required "unless the court finds that a second opportunity is not required on the
facts of the case." This would be stronger, and better, than the second alternative.

Conference: The parties should be fully informed in connection with settlement, but opt out does not
follow. Defendants should be able to achieve global peace. Isunfairness to class niembers so great
an evil as to require the opt out? "I do not know the answer." K

Conference: (Several views in a single dialogue:) A back-end opt out is not likely to be provided in
securities or antitrust cases, but can a mass-tort settlement be approved without one? The risk of
latent injury is areal problem. But if injury is apparent at the time of settlement, an informed initial
opportunity to opt out after settlement terms are known suffices. Asbestos should not be used as an
example for all cases. In many cases "the biological clock ticks faster;" — it will be two years, or
four, to identify all "downstream claims. Defendants can deal with this kind of "extended global
peace." The back-end opt out can be worked out. In a large heterogeneous mass tort, the back-end
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opt out "can address the constitutional needs." But if the class is more cohesive, settlement without
a back-end opt out may be appropriate. . It would be a mistake to require a back-end opt out in all
mass torts; if the disease affects a ﬁmte populatlon and 1ts progressron is known back-end opt out
may not' be needed ‘

Conference Settlement opt out may cause more problems than itis worth Lo e,

Conference The settlement opt out might be reduced to a factor. considered in evaluatmg falrness;l
but perhaps a compromise version could be retained in the Rule.

Conference: It'does not make sense to go forward with the settlement opt-out.
Conference: Settlement opt—out is a bad idea; ' 1t almost gets 1nto the substance of the settlement.’

Conference: The settlement opt-out isa good 1dea It legrtrmates the decrsron Rule 23 (b)(3) was
written for small-stakes casés. If it is used for cases that involve significant individual claims, class
membérs should know what is at stake' before' being asked to decide whether to opt out. There
should not be an absolute right to opt out. '"But a willing seller is needed."

Michael J. Stortz. Esq.. Statement for S.F Hearmg The second alternative "properly takes a neutral
position, leaving the issue of'a second opt-out to the trial court’s discretion." The first alternat1ve
"does not take into account the myriad circumstances in which & settlement on behalf of the class
may be reached. Practice under the new Rule 23(e) should be permitted to develop * * *."

Barry R. Hrmmelstern, Esq.. S.F. Hearing 24-: Either alternative i is suitable. "I prefer to leave things
to judicial discretion when there is'a choice." Settlements can be done w1th a settlement opt out, but
the more usual occurrence is that settlement and certification occur at the same time so the first opt-
out opportunity remains available. The second opt-out opportunity is "just fine. Ilike to give people
the optlon to stay in or get out I’m not trymgrto hold them in against their will. Relatively few
people generally do opt out unless they have serious personal injuries and I have questions about
whether class certrﬁcatron 1s approprlate for those kinds of claims anyway

Mary E Alexanden Esg " S- F Heanng 65-: ATLA supports Alternative 2 settlement opt outs. The
opt out can be dlfﬁcult for practltloners on bothr sides, but "litigants’ choice is most more to [her
written statement 01, -CV- ‘ 016, ;says "paramount to"] administrative convenience and the
management of the, 11t1 gatlon (Her written statement notes concern that class-action settlements do

not afford class members 'real choice as to whether to accept a settlement ")

Gerson Smoger, Esg oS- F H[earmg 91: For ATLA Itis terr1bly unfarr to have the only opportumty
occur before settlement of a (b)(3) class. "Nobody attends to it. Nobody looks at it." Most people
do not understand what the notice means, and there is no reward even in seeking out your local
lawyer for an explanation. Often I have people come tome after the class is closed and a settlement
is effectuated "and now: they have no cho1ce and'they disagree wrth the settlement They want to
have their day in court. They want to be able to choose their own lawyer but they are foreclosed."
We support Alternative 2. And we must be careful to protect the small-clarm class "because those
are the essence of the purpose of thts system el

Anna thho, Esg...S-F Hearrng 138 The cpt—out optlon on settlement is appropriate.
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Jocelyn D. Larkin. Esq.. S-F Hearing 146: The Impact Fund welcomes a number of the proposals,
including "the option for second notices and opt-out. These are already part of our practice for the
post part. We understand them." o :

Alfred W. Cortese, Jr., Esq.. S-F Hearing 163 ff: It would be better to have opt in for trial, the way
it was before we had opt-out settlements. We should be weaned from settling these cases because
they just get worse and worse. Amchem and Ortiz have not made a difference: "If you put enough
money on the table, somebody is going to find a way" to settle. The second opt out, however, is the
more benign of these proposals.

John Beisner, Esq., D.C. Hearing Written Statement: 'fl_"T]hére are valid arguments on both sides of
the debate regarding the merits of this amendment." If it is to be adopted, the second alternative is
better. . ‘ :

Prof. Owen M. Fiss, D.C. Hearing 46-57: Settlement is troubling. . The representational relationship
does not rest on actual consent. Settlement is a contract. "Peoplgdb not enter contracts by simply
not responding to a notice. People are not bound by contracts simply because a number of people,
even same members of the class, have entered a contract.” . Settlement should bind only class
members who opt into the class. The practical consequences would be to "put a lot of settlements
offthe board." But "the requirements for procedural justice givés us no alternative," The alternative
proposed in (e)(3) should be made mandatory, and should apply to all forms of class actions. (In
response to questions, suggested that it might be possible to allow jSéﬁlement without the opt-in limit,

gl

and perhaps even without allowing opt out, if the interests of class members are "so identical and so
de minimis" as to justify binding them.) o

His written\statement, with John Bronsteen, adds: "If settlements were confined to those who
opt in, then plaintiffs would lose their incentive to bring class lawsuits that are unlikely to prevail
at trial."

Prof. Judith Resnik, D.C. Hearing Written Statement 01-CV+044: "[I]t is at settlement that the
question of the remedy becomes clear, and it is at settlement that the decision need be made about
whether to permit opt outs." ‘

Thomas Y. Allman, Esq.. D.C. Hearing 113-114: Agrees with Professof Fiss. Itis not clear that an

opt-in regime for settlements would destroy the ability to settle, but assuming it would, " [t]hat would
be a good result." The suggestion should, however, extend to trial as well: a class should include
only those who opt in. . (His written statement finds the second alternative formulation of (e)(3)
"more appropriate." A settlerilent opt out is not needed if settlement is reached after trial on the
merits; it is sound if settlement is reached before there has been significant discovery on the merits.)

Brian Wolfman. Esq., D.C. Hearing 116 ff: We need pay more attention to the characteristics that
distinguish class actions from bipolar litigation. Clients cannot be expected to monitor the work of
class lawyers, and lawyers’ interests are not naturally aligned with class-member interests. Expanded
opt-out rights enhance members’ abilities to monitor their lawyers® work. In addition, the prospect
of opt outs will encourage the parties to negotiate a settlement more favorable to class members.
Notification at the certification stage is not much help. But notice at the time of settlement can work.
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(The written statement, 01-CV-043, strongly agrees with Alternative 1. Notice of settlement is
required in any event, so notice cost objections are reduced on that score. This is not the occasion
to reconsider the question whether individual notice should be required for all class members when
1nd1v1dual clalms are small. )

Lewrs H. Goldfarb : Es”“.« D. C Hearing 134: The Comrmttee should consider opt-m rules for the
classes Where there are no real plaintiffs involved in the htlgatron Abuses through such actions are -
"a.serious problem for industry." ST :

Prof. Ian Gallacher, D.C. Hearing 141-146: All (b)(3) classes should be converted to opt in. This
is better seen as a _]Oll’ldel' device than as a tool of social policy. In practice, virtually all of these
actions require a plaintiff to opt in by ma1hng materials to indicate participation in a class remedy,
or by using a couponthat has been mailed out. There is no showing that it is too difficult for holders.
of small clalms to bnng su1t There are many more lawyers avallable today than in 1966 and they

t t"o 1nteryene 1s sufﬁc1ent (Hrs wrltten‘
‘an opt—out rule m 1966 were

‘o enforce ethlcal behavror by busrness R e tion as ¢ ‘

by’ the opt““ou ; pproach Opt-in classes unider the FLS ‘ M‘)I p- 2 Mrement}
| for Magnusson-Moss Act classes, show that opt in is not necessary ‘Class members may be harmed
| byiopt out ,being bound by inadequate judgments, Opt in also ayoids the problems lthat. arise. from
| tollmg state statutes of blrmltatlons for non-federal claims. )‘ b e b

Leslle Brueckner. Esq., D.C. Hearing 160-161: Wholeheartedly endorses the second opt out,
whlchever proV1510n is adopted. Notice: costs are. no deterrent — there. must be notice of the
settlement anyway. And there is not- llkely to be a: 51gn1ﬁcant deterrent to settlement: defendants
continually tell us that there is a hydraulic pressure to settle. The incentives.to settle are sufficient.
(The Written statement; 01-CV- 020, 1s more forceful. The First Alternative is better, but there
should be an uncondltlonal rrght to opt out of a settlement"there should be. no good cause "
exceptlon jThe Note links: the good—cause determmatlon 0. the adequacy of the settlement The‘
court’s appralsal of the settlement should not overrlde the reference\_of class members, to pursue ‘
mdrvrdual relref the e are due process concerns about forc : v1dual to accepta settlement
The t)pt’ out "wrl‘l not mcrease notice: costs notr‘ce of th N ‘ttlem t must be given in any event
Frnallyflthe Note suggests that an opt-out opportumty may reduce ‘the need to provrde procedural

; supportu.for ob_]ectors ThlS language shouldt be deleted ! ObJectors are. 1mportant mdeed often :
cruc1al to settlement rev1eW‘) ! TR :

Mlcha l‘Nelson Es - : Prefers the second alternatlve
ﬁrst "fails to' account for the many: ir Settlement may take place {
ml r
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David Snyder. Esq.. and Kenneth A. Stoller. Esq.. D.C. Hearing 174: Prefer the second alternative.
The written statement, 01-CV-022, "finds merits in the competing arguments" whether there should
be any second opt out. Ifthere is, it is uncertain which alternative will provide maximum protection

- to both plaintiffs and defendants. As a general matter, insurers require the earliest possible sense of

class size in order to establish appropriate claim reserves.

Robert Scott., Esq.. Lawyers for Civil Justice, D.C. Hearing Written Statement 01-CV-038: ®3)
should be converted to opt-in procedure, or to require that the class lawyer obtain written
authorization from each putative class member before filing an class action. ."The sorry experience

- with class actions since 1966, particularly in the last ten years, has amply demonstrated the need for

this Committee to urge Congress to return the legal system to the resolution of justiciable disputes
among real parties in interest who care enough to affirmatively elect to be included in the litigation."
In addition, there should be a mechanism for opt-out settlements "by creating a settlement device or
‘bill of peace’ to allow defendants to invoke a court process for consolidating all litigation and
settling all claims.” |

Stephanie A. Middleton, Esq.. D.C. Hearing Written Statement 01-CV-032: The second opt out is
troubling "because it interferes with a defendant’s ability to ‘buy peace’and a plaintiff who does not
‘opt out’ in the beginning should have to live with the decisions made by his attorneys."

Peter J. Ausili, Esq.. E.D.N.Y. Civil Justice Committee, D.C. Hearing 209: The second opt.out has
little value. A small claim provides little incentive to opt out. A person with a large claim should
investigate and determine whether to opt out at the first opportunity. In addition, the rule does not
address the preclusive effect of rulings made after expiration of the initial opt out period and the time
of the later opt out. (The written statemént, 01-CV-056, adds that asettlement opt out would "simply
shift the balance of power away from the class representative and to objectors.")

Walter J. Andrews. Esq..D.C: Hearing 284-286: The possibility of opt-outs makes settlement more
difficult. Plaintiffs should not have a second opportunity to opt out: this allows them to liti gate once,
and then a second time if not satisfied with the class-action resolution. This will have a particularly
adverse impact on insurers by "introduc[ing] an'expensive level 6f VOI‘Tatilit%r and unpredictability into
the establishment of reserves" for class actions. : ‘

Bruce Alexander, Esq.. D.C. Hearing 310'ff. and Written Statément. 01-CV-041: A second opt out
"breeds laziness and free rider issues." It encourages class counsel to corhmuhicate even less with
class members. The unintended effect will be even less interest by the litigants in the litigation.
Class members who do not opt out at the first opportunity can protect their interests by objecting to
the settlement. It would be a good idea to substitute an opt-in system for the present opt-out system.
With an opt-in class, you know what is really at stake. Experience shows that many class members,
when they find out about the class, resent it — they find the supposed benefits undesirable, or find
the process obnoxious. : ‘ :

Hon. William Alsup, 01-CV-04: "I wholeheartedly support the proposed Rule 23 revisions. I vote
for the ‘good cause’ version of the settlement opt-out provision." ' ‘
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Linda A. Willett, Esq.. 01-CV-028: The underlying structural defects of Rule 23 should be dealt with
by requiring "that the default mechanism of all 23(b)(3) class actions be ‘opt-in’-and that a statutory
mechanism be created that would allow for stnctly regulated opt -out’ settlements I d

Patrick L saught, Esq:. for Defense Research Instrtute 01-CV- 033,034 046 047: Strongly opposes :
the second alternative is less harmful if any is to be adopted. Limiting the second opt outto ®)(3)
classes "undermmes the philosophical underpinningsallegedly supporting the need for asecond opt-
out.". Just as members of a (b)(1) or (b)(2) class, members of a'(b)(3) class are' protected by the
opportunitiés to object to class definition, class representation; and the terms of settlement:'So too”

they ate protected by the requirement of court approval after careful 3ud1c1al inquiry. The second:opt

out could be the death knell of settlement. Those who opt out willtreatthe settlement as the starting:
| "d1v1dual negotratlons This procedure is. unfarr 1t allows class members delrberately to

advantages of‘,the settlement as| leverage for the1r owm clarms " WL e

Professor Charles Srlver 01-CV ()48 The D! 64 comment that class members may not understand

phone bank encouragmg ob] ec‘uons 1s not desurable partrcularly when a small clalms class is l1ke1y‘

to generateonly strateglc objectlons SRR TR AT P I e

Sheila Carmod . Esq.. 01-CV-050: Itis not unfair torequire persons 'who claim tohave been injured
to take:an. afﬂrmatlve step .The Commrttee should recommend "that the default mechanrsm of
23(b)(3) actions: be opt-m " U \ S

Court Adv1sory Comm - S D. Ga 2 Ol -CV-053: Favors alternatrve two; ﬂexrbrhty is preferred

o l i ““ o
Fed . yers Ol CV-055: prefers Altematlve 2. A
presumptron ‘subje ,‘to defeat for good cause 1s not needed The proximity of pnor notice, the size
1T er tnrcumstances may make a second not1ce not desirable. There is no need

’r“: l"

Usc. But in other c1rcumstances a second notrce may be: desrrable - "for

ay urge a second notlce to m1n1mlze the number of ob_]ectors

:1 a n }}HM:

2 whlch is more sSrve by its terms and falls to prov1de the court w1th the drscrete gurdelmes
furmshed by Al ‘ ‘ o

X 059 Opposes (e)(3) ‘It wmll serrously erode one of the few benefits of
(b)(3) \class lrtrgatlon "tresoluuon of the claims on a broad: class-wide basis.” After exprratron of the
first opt-out period,; the defendant will know who has opted out and can estimate. its potentral
eXposure outsrde the, class jaction. If a settlement optiout is permitted, unnecessary uncertamty is
created Nor i, the‘ > anly reason to give class members a'second opportunity to opt out. Itis easy
to envision opt—outs orgamzed by counsel who were unsuccessful in seeking appointment as class
counsel; the result may be; unfair bargaining advantages for the settlement opt-outs, or settlements
that are unfair to them in 1nd1v1dual proceedings because class—court approval is, not requlred But

if there is to be an (e)(3) the second alternative is preferred
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Allen D. Black. Esq.. 01-CV-064: On p 63 it is pretentious to speak of a decision "confided" to the
judge. Say "committed" or "entrusted."

Equal Employment Advisory Council, 01-CV-065: Association members employ more than

20,000,000 workers in the United States. The second opt-out proposal is addressed in terms that
seem to say that the purpose of the first opportunity to request exclusion is to afford a binding choice
whether to remain in the class and accept the outcome. A second notice serves no purpose, unless
in special circumstances such as fraud or a natural disaster it is reasonable to believe that class
members never got the first notice. : " o

Keith L. Johnson. Esg., State of Wisconsin Investment Bd.. 01-CV-066: The first alternative is
better. The settlement opt out is important; at the time of the first opporturiity, class members
"usually do not have enough information * * * to know whether the class representative and class
counsel will pursue the case to a satisfactory conclusion." T he mere existence of a right to opt out
will deter inadequate settlements. The second alternative is inferior because the parties — who
commonly draft a proposed approval order — will draft an order that does not-allow opt out. "[In
order to encourage a practice that the parties will usually disfavor, the rule should not merely be
neutral on this issue." o S R .

Alliance of A’m’ericén Insurers, 01-CV-068: Opposes the second opt out because it "necessarily
increases the cost of class action litigation and also serves to prolong the litigation." If anything is
to be done, Alternative 2 is better "since it is more neutral * * * and does not express a preference
for a second opt-out opportunity.” ' |

ABA Antitrust Law and Litigation Sections, 01-CV-69: Opposes both alternatives, Begins by
recognizing that this proposal has generated a split of opinion, and that the split does not divide
along plaintiff-defendant lines. The purpose to advance informed opt-out decisions and enhance
fairness is laudable. But "the proposal ignores both the theory and policy of class representation as
well as significant problems * * *." The Note recognizes that a settlement opt out is not likely. to
have real value to class members whose small claims do not support individual litigation. As to
theory, representation extends to all phases of the litigation, including settlement. The initial notice
should make it clear that settlement is one possible,{qutcome. There is. no distinction between
resolution by settlement and resolution by Judgment for purposes of a second opt out. A settlement
out out "demeans the meaningfiilness of the first opt-out right as an exercise of the class member’s
free will." Further, the efficacy of class actions will be undermined. Class members with larger
individual claims frequently are represented by counsel, who will seek to take a free ride on the
efforts of class dounsel in discovery and motion practice, and then opt out; if they cannot opt out,
they will have an incentive to object vigorously to an inadequate settlement, enhancing the settlement

for all class menibers Allowing an-opt outt, on the other hand, may drive down the value of the class
settlement in the éxpectation "that large individual purchasers will more often than not opt out once
the class sets the settlement floor." Finally, the amendment fails to address the issue-preclusion
effects of rulings made between the. iriitiql ¢;Iasé certification and fhe\a‘exerpisé of the second opt out.
Alternative 2 may "lead 10 the expedient of ordering a second opt-out opportunity as a makeshift
solution to a qﬁéstionabflyadequate settlement." Nor is even Alternative 2 necessary to. support
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negotiation of settlements on terms that authorize opt outs. The recent diet drugs settlement allowed
a different form of opt out, to be exercised in the future on the basis of changes in a class member’s
physical cond1t1on that 1llustrates that power is there now.

L

Assocratlon of the Bar of the Ci

known Alternatwe 2 is the better choice;, it allows for case-by-case analysrs The good cause
requnement in Alternative 1 will generate needless litigation.

Civil Division, U.S. Department of Justice. 01-CV-073: Does not support a second opt-out. This
would diminish a. defendant S mcentlve to seek-peace, through settlement; litigating to judgment
would give preclus1on " [E]ffectlve negotlatlons can only proceed based on areasonable expectatron
that the composrtron of the class wrll not,change. prior to entry, and approval of the settlement." The
fact that settlements often are negotlated before class certification is not relevant, because in that
settlng the defendant has no reasonable expectation.as to which.¢class members would be bound by
the. settlement (Dnce ;the ropt-out perlod has, explred ‘on the other hand, ""the settling-defendant has
a valid expectatron that all members of the class are bound." The possibility of negotiating terms
that allow the defendant to W1thdraw 1f the number of opt-outs exceeds a stated threshold is not much

help; it may be diffi flic nént. Tt's

negotlate a settlefmeér CE ; : ial forisizes pt»outs But 1f an opt out is adopted the

second alternat1ve is betterl It would be still better to require the proponent of an opt out to show
good cause.

Prof. Martin H. Redish, for Lawyers for Civil Justice, 01-CV- 074: Urges abandonment of the opt-out
provision for (b)(3) ¢lasses, in favor of establishing an opt-in procedure. The core of the argument
is that legislatures — both Congress and state legislatures — make conscrous ch01ces about
enforcement mechanisms when estabhshmg r1ghts Public enforcement means may be chosen
Private enforcement means may be chosen. ‘The choice has a great 1mpact on the substantrve right
underlymg the remedy A chorce of private enforcement is pohtrcally more attractlve it 1s presented
asa means of providing compensatlon to individuals who beheve that compensatron is sufﬁ01ently
important to justify litigating to win compensatlon "Under a purely private, 1ncent1ve-based

remedial model * * * the leglslature s primary goal must be assumed to be compensatory, rather than: .
behavior-changing, since pursuant to this framework government exerct\ses no control over the

decisions of private'victims to sue * * *!" The advancement of the publrc mterest ls subordmate to
the primary goal of v1ct1m compensat1on But the (b)(3) opt-out model because of 1nert1a,
transforms the pr1vate remedy into'a "bounty hunter" model. The bounty-hunter model relles on the
economic incentives of'; attorneys not vrctlms wrthout regard to ‘the goal of v1nd1cat1ng 1nd1v1dual
plaintiffs’. rlghts " The effect is 1llustrated by the ‘numerous "coupon $ef lements Tjhe result 1S
similar in' many ways to a purely publlc-regardmg enforc me

action. - As a matter of leglslatlve polrcy, the bounty-hun er :

it should ot be: accd:mplrshed ’by‘ rulemakmg Whether r. not thls pervaswe effect ot lsubstantlve_
rights vrolates the Enablrng Act, e 1s a tens ) ; hat should b‘e addressed by movmg to an opt-ln

model, The opt-out model relies'on'a paternalrstlc view that magr have been acceptable in 1966, but

odel may at 1mes be attractlve But
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that is incompatible with fundamental notions of liberal democratic theory as we now understand
it. Itis highly unlikely that those who wrote the 1966 rule "ever envisioned the dramatically negative
practical consequences to which that process has today given rise." And there is a tension with due
process: the effect is to destroy an individual right because "another unrelated litigant has had the
opportunity to litigate the same claim." The constructive consent reflected by failure to opt out is
not sufficient to waive the const1tut10nal ri ght to be heard.

Special Committee on Federal Practice, Illinois Bar Assn., 01-CV=076: "A reasoned determination

of the fairness of a class action settlement will take into account many factors." (Examples are given,
substantrally parallel to the examples in the Committee Note.) "Alternative 1, providing for a
presumption in favor of an opt-out opportunity, increases the probablhty for an 1nd1v1dual member
to assess the relevance of these factors * * *. The court * * * ~will unlikely possess the specific
knowledge of the nature and extent of the individual c1rcumstance of a. member." Adoptlon of
Alternative 1 "may also be a driving force for the settlement to belmore mclusrve attendmg to the
issues that may relate to certain subclasses of the class " Notice cost is not an issue since there must
in any event be notice of the settlement. The overndlng pr1nc1ple is that a class member should be
able to review a settlement with personal counsel, preserving the nght to seek individual redress if
that seems better. ‘

National Assn. of Protection & Advocacy Systems, 01-CV- 077: Prefers the first alternatlve as "most
protectwe of class members’ interests.” But the Committee should éliminate Note language that an
opportumty to request exclusion may reduce the need to provide procedural support to objectors.
Obj ectors often play apivotal role in the settlement review process; member protection and advocacy
systems have increasingly found that not only must they bring class actions, but they also must object
to settlements that, focusing on only some types of dlsablhty, fail to provide adequate protectlon for
persons w1th other dlsab111t1es

h

Washmgton Legal Foundation, 01- CV-082 Supports the second alternatrve A settlement opt out
may be valuable, partlcularly where facts relevant to the opt-out decision come to light only after
expiration of the initial opt-out.opportunity. But there is no reason to create a presumption in favor
of opt out, Opt out is desirable if a proposed settlement "creates a significant hardship for individual
class members." But ordinarily the opportunity to object provides sufficient protectron

Mehri & Skalet. PLL.C, 01 -CV:083: The need fora settlement opt out "is certamly open to question,
grven the 1nherent power of the court to provide opt—out r1ghts n approprrate cases or c1rcumstances
where opt-out rights are not spec1ﬁed " Exercrse of this power is shown in some (b)(2) cases.

Prof. Susan P. Koniak, 01 CV-086 Rule 23 should prov1de "every absent class member *4 4y right
to opt-out of the settlement contract. Surely, there is no reason not to guarantee this to all (b)(3)
class members and given that the categories of (b) are so porous, it is only fair that 51m11ar opt-out

- rights at the time of settlement be the default rule for all absent class members

State Bar of California Commlttee on Federal Com'ts 01-CV-089: Supports the first alternative.
Class members may not have had the incentive to opt out before settlement terms are known. The
first alternative "creates a stronger incentive for courts to review settlement terms carefully. Inorder
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to make a ‘good cause’ determination, a court will likely scrutinize settlement terms to assess
whether they are fair to all class members. If the court is at all uncertam about terms, the court will
likely perm1t the opt-out * * *." I A S :

Comm1ttee on Rules, W. D Mi.. 01 CV 090: A settlement opt out undermmes the class-actron goal
of Jud1c1al efflc1ency The defendant " can rrde the hope" that so many class members w111 ‘opt out
asto destroy the class by defeating numerosity. ‘This hope may further encourage unsanctroned and
improper communications by the' defendant with class members:: And "the amendment all but
eviscerates: the ‘objection’: process.!| A. dlssatlsﬁed class, member. will exit, not object, deprlvmg
other class members of the: beneﬁt of the objectrons that Would have been made were, ex1t not ‘
possrble T N T T R S Y o

Davrd J. P1ell Student Ol CV 094 The Note refers to classes certrﬁed for settlement Amchem A
and see Hanlon \Z Chrysler 9th Crr 1998 150 F 3d l l l ‘make it, clear that settlement classes cannot \

settlement:‘ S

Robin F Zwerling. Esq.. 01-CV-095: (¢)(3) must be amended or clarified to reflect the problem of
sequentlal settlements with' ‘different: defendants ‘The problem is illustrated by ant action now
pendmg on appeal in the 2d Crrcult Members of the class inan alleged $700 million | ponzr scheme
1n1t1ated parallel 1nd1v1dua1 htlgatlon but falled to opt out of the class. The class se