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policies, acts and practices of that corporation is not suffcient
grounds for concluding that it is no Ionger necessary to hold him
as a respondent in order .to serve this purpose.

Petitioners having faiIed to show that changed conditions of fact
or Iaw require that the order be sBt aside as to respondent Ira Rubin
or ,that the public interest so requires, as provided by Section
72(b) (2) of the Ru1cs of Practice:

It is ordered That petitioners ' request that the order to cease and
desist be set aside as to Ira Rubin in his individuaI capacity be , and
it hereby is, denied.

CRUSH INTERNATIONAL LIMITED , ET AL. DOCKET 8853

DR. PEPPER COMPANY DOCKET 8854
THE COCA-COLA COMPANY , ET AL. DOCKET 8855

PEPSICO, INC. DOCKET 8856
THE SEVEN.Up COMPANY DOCKET 8857

NATIONAL INDUSTRIES IKC. , ET AL. DOCKET 8859

Or,der, March , 1972

Order denying respondents' motions to dismiss complaints for failure to join

respondents ' bottlers as indispensible parties.

ORDER RULING ON !\IOTlO),TS TO DrS3IlSS FOR FAIL"CHE
TO JOIN IKDlsPEXS-\BLE P.AHTlES

This matter is before the Commission npon requests for permission
to file intcrlocutory appeals by the respondents in Docket Nos. 8853-
8857 and Docket No. 8859 , upon complaint counsel's response theretD
filed February 17 , 1972 , and upon respondent Dr. Pepper Company
response to complaint counsel's rcpIy, filcd February 29, 1972.' AI-

1 The motions are as follows: Crl1sh International Limited , Docket o. S853-appli-
cation for leave to file an Interlocntory appeal or to trcat motions as certified fied
February 4 , lfJ72; Dr. Pepper Company, Docket :-ro. SSJ4-l'equest for permission to
fiJe lIn interlocutory appeal from the order of the hearing examiner denying respondent'
motion to Msmiss the complaint for failure to join indispensable parties and for a
stay of pl'ocee.Jings , aDl1 reqllest for permission to file an interlocutory appeal from
the order of the hearing e::wminer dcnying respondent's motion 10 amend the complaint
to join the Dr. Peppel' Company bottlers as co-respondents filed February 4 , 1972. The
Coca-Cola Company, Docket Xo. 88!J5-applicntlon (I) for leave tc file interlocutory
apjJeals and (II) to treat motions to dismiss as certified fied January 18, 1972; Pcpsico

Inc. , Doclret Xo. 8856-applicatlon for leave to fie Interlocutory appeal or to treat
motions as certified filed January 31 1072; The Seven-L"p Company, Docket No. 8857-
application for permission to tie (1) appeal for de novo consideration of respondent'
motion to dismiss, or (2) interlocutory appeal filed January 31, lfJ72; National Indus.

tries , Inc. , Docket No. SS59-respondents ' request for permission to file interlocutory
appeal from the hearing examiner s order denying rnotion to dismiss the complaint for

failure to join in(lspensable parties fied February 3 , 1972.
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thongh the motions are not identically styJed and vary somewhat in
the sprcific relief sought they ncn'.lthelcss iu\-olve t.1C same qne,stion
and will therefore he considered together.

The quest.ion aTise fiB a result of complaints issued by the Com-
mission against sEweral 80ft drink companies chalJenging the legality
of respondents' contracts with their respective bottlers. Hesponc1cnts

ake the position that. their bottlers arc indispensable parties to these
proceedings and that ahsrnt their joinder the complRints should be

dismissed. l\Iotions to this e.ffr:ct were denied by the examiner flllc1

these rrqnests for permission to appcrtl followed. Before c.onsidering

the e requests ,vo win deal with tl1e proccc1nl'al issues of the E'XG1l-
iner s authority to rnle on a motion to amend the complaint by the
nc1c1ition of parties to Commission proceedings and 11is fLuthority t.o
rule on motions to dismiss.

The Commission has consistently taken tlw. posiUon that the exalll-
iner has no anthority to amend a, complaint b)7 the n,ddition or dele-
tion of parties cxce,pt j.o the extent that his rnling deals '\vith matters
of procedure rather I:ha,n substance such as the c1eleJion of an indi-
vidnal respondent who has decef1scd or the substitution of respoJltl-
ents improperly na.mec1 etc. The same applies to motions to dismiss
becnllse both involve the " reason to bclicove:' concept of Section ;)
which onl) the Commission itself can express. Both issucs were
involved :in the Su.7urban P,'opane Go 001'1'. case , Docket )To. S6/2
Order R.uling on Int.erlocutory Appeals lay 25 , 1967 CCH Tra,c1e

. Rep. C19G7-J 970 Transfer Binder J f 17 90,) pI F. C. Hi95J.

On the is,sne to amend the complaint by a joinder of an additional
part v we there held that it shonld haTe been c.ertified to the Commis-
sion. As to the motion to disrniss "\ye stated as follows:

The eX:lllillcr l''('(lgnizNl that the (jue"tinn inyolyed i11e anm nistJ'flti,p di".

rrerion in is",uin l! :i ('nmpl.'int nnr1 that it I!1'e"u1t!:(l an iss11e on whkh he b:ul
no fluthority tn 1'111e. Xrmetllll('ss. lJe flenied tile llotim1. The matter shaul(l hflH'
bC'rll certified to tJle ('nmmis"inn ,,'irh tlle exnmiIwl" S recommendation. Section

6 (:1), Commission s Rn1rs of l'rRrtice: Drug Rrsr:1J'rh Corp" Docket Xo . '11'19

(Octoher 3. 1962). CFootnnte ollittenJ ResIH1IHll'Bt. hO\H'yer. h JS not I)(Cll
vre iIHliced. since t11(' matter is now before the CnmnliRsion for de nov.' ('011-

Rirleratirm nll(l (letel'mjnRtioll. at 20 337.

The Commission has made R, distinction howe,-er. bet"\een thosf: in-
JaJlces in "\yhieh the motion to dismiss chal1cnp:es the Commission

1(o g;11 po"\yer to jsslle th( complaint and those in "\hich it seeks to
probe t le Commission s c1i cr8t)on 01' juc1gnwr.t 011 "\vhet11er 01' not 

pl'()('e( c1illg "\ould he. in t.he public nteTest. It is on1)7 in the latter

111s(f111Ce in which tJle cxaTnim'r is considcred to be without fl.1thority
to l'ulr. Sce. The DI'i'i'e- )( 001npany Inc. Docket No. 8615 , Order
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Denying Application for Leave to File Interlocutory Appeal or in
the AJternat.ive for an Order Requiring C'ertification of Question
Tune 10, 19GJ. ,Yhile it is clear that the present situation falls within
the former the category of cases cha.llenging the Cormnission

legal authority to issue the complaint, and hence within the exam-

iner s authorit to decide , we haye. ne.vert1wless determined that that
question is so -intertwined with the question of ame.nding the com-
plaint by the addition of parties tlmt both should have been certi.fied

to the Commission.
Although the matter has not been so certified. In' are not precluded

from considering it, since it is before ns npon respondents' rpcplest

for leave to file intrrlocut.ory appea1s. A similar procedure \,as fol-
lowed in JfaTonont Corp. Docket ifo. 8708 : Order Denying- Respond-
ent's Request to Fi1e Interlocutory Appefll and lotion to Dismiss

the Complaint. or Stay Proceedings, Oetober 3 , 19GB, CClr Trade

Reg. Rep. r1967-1970 Transfer BinderJ 1'8 ,42 r74 F. C. 1611j.

There we heId as follows:
Hespondent argnes first tbat t11P examiner erred in ruling on the motion

,yhieh it as.sel'tt5 tn be lll,vond his jUl'isdktion, fwd. seC'ondly, that its request
is .1ustifip(l on the llel'ts. lYe ag' e that tIle hearing eX:llliner crronpolls1y

rn1en on the l'f'CIl1Pst to dismiss tI,e ('t)lJIJlnint or stay the proceeoing. The-
motion clearly is fHh1resserl to the Commission s ac1ministl'atiyc discretion and
(loes not concern adjudicative fnctfinding fm1Ctions dcll'gnted to hearing cxa))-
inpr Ornhcr JJaJlutacturi11Y (/ompail1J, TIIC. DocJ et :\-0. 8038 (onter js uec1

OctolJer 15, 1961). The bearing' examine .. shn111:: Pl'opE- l'ly have certified this
part 0: l'CSI)ondent's motion to the Cnllmissirm for the Commission s dptennina-

tion :-md ::chon. Ncvei" the-less, in vie\y of l'('spondent"s RPlilication for permis-
ion to file nn interlocnt.or? 8PIJeal , the matter is no" before the Commission

in the same !1Ostnre flS it "..uull' hf\\e been had the e:xmniDer certifiecl it. Ac-
cordingl:v, while Ol1r llOlding js thnt the l1eal'ing eX:l lincl' erred in failing to
certifv the motion. this in the circmnstances W8.S not to respondent' s prejl1ctice
and the motion ""m now be iTeated as thongh it has lJeell properly ccrtifierl.
at 20.889.

'Ve will follow this procednre in the instant proce( ding. At the SR,

time we will c.onsicler the examiner s ruling as his recOlYUTIendation

to the Commission for the disposition of this matter.

The quest.ion presentBel for onr decision i whether respondents

bottlers who are palijes to the contract. being challenged by the com-
plaint aTe indlspensable parties to this proceeding. In essenee the

position urged npon us by the respondents is t.hat an adjudication
of these contracts involvrs substantial rights of the bottlers who
over the years: haye expended goodly sums of money in the de\-elop-

ment of their bnsjness operations in reliance on the terms of their
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cnntracts and hence: due proces. requires that they be made a party
so that they may be bound by the outcome of this proceeding as well
as protect their interests. Respondents are also concerned that the
faiIllff of joinder may subject respondents to multiple Jitigation with
their botters and result in inconsistent future adjudications. Absent
"" joinder of the b'Jttlcrs , respondents ask that the complaints be

dismissed.
The examiner s ruling complained of contains the fol1owing state.

ll1ents:

It is qllite apparent that an ultimate decision by the Commission striking
the excllmive terrjtOl'iR I V1'ovisions from the various franchise contracts that
the respondents have with their 'bottlers may very wen directly affect substan-
tial property rights these bottlers have acquired and own as a result of their
franchise contracts. If a bottler were to lose its exclusive territory within

wbich to sell the respondents' trademarked products, it would be without

recourse to sue the n spondents for damages or for injunctive relief requiring
them to provide the protection against competition from other bottlers who
may well invade its t.erritory. To that extent, therefore, the bottlers may be
considered indispensable.

As a practical matt.er. ho\vever , it is not feasible to join all of the respondents
bottlers as parties to this proceeding. In the first place, the large n11mber of
them (1186) '\ol1ld crente a completely unmanageahle situation for trial pur-
poses. Secondly, it i," pre"nmcrl that a subshrntial number of S11Ch hnttJcrs
operate within a small territory within a state, and consequently, may well
not be engaged in :.:Olllllcrce thereby depriving the Commission of jluisdirtion
over such bottlers. Older Denying Motion to Dismiss the Complaint for Kon-
Joinder of Indisppns:J Parties, January 7, 1972, page 3--.

The examiner was g-uided in his decision by RuIe 19 of the FederaI
Rules of Civil Pl'oeedure and tO''ident Bank v. Patten on 390 U.
102 (1968) a caseintcrprcting t.he requirements of Rule 19.

Tradjtiona.lly, of course, antitrust proceedings and decrees have

,,ken little, if any, noticc of third parties to any contract heId to be
in contravention of one of the antitrust laws perhaps because the

vindication of public. rights, even thongh they nil counter to con-
tractual rights b"tween defcndants and third partics , may be accom-
plished l,dthout joining these third parties. This reasoning is
advanced by P!'ofessor Moore in 3A MOORE' s FEDERAL PRAC-
TICE , Section 19.10 at 2344. Respondents invite attention to two
1921 proceedings inn)lving this Commission which allegedly support
the proposition that the complaint should be dismissed for failure
to join indispcmsrlblc pruties. The first is Fr1dt GroweTS ' Exp1,(3881nc.
v. 274 F.205 (7th Cir. 1921) in which the court vacated a
Commjssion cease and desist ordcr on tllC grOlmd that the Commission
was withont jurisdiction because tho facts involved common carriers
who are within th2 sole jurisdiction of the Interstate Commerce
Commission. The secon.d is Sine/ai?' Refining Co. v. F.T. 276 F.686



lKTEHLOCUTOHY ORDERS , ETC. 1027

(7th Cir. 1921), in which thc faiIure to join what the reviewing

court considered to be an indispensabIe party was advanced as one
of the rcasons for setting aside an order to cease and desist after the
court had decided that no violation had been shown. Neither case
can be considered a viable precedent for the proposition advaneed

here. 1foreover , a subsequent decision by thc same court specifical1y
uphcJd the Con1l1ision s view and with specific reference to these two
decisions Automatic Canteen v. 194 F.2d 433 (7th Cir. 1952),

T60 d in part on, other grounds 346 L. S. 61 (lD3:3). Finally, the courts

in a procC-ssion of deeisions have failed to join or otherwse consider
indispensabJe third parties toa contract the legality of which was
heing chal1cnged illder the antitrust laws. See -i6(l Shoe AfacMn-
eJ' Y Corp. v. 258 U. S. 451 (1922); S. v. Parnmount Famous
Lacky Corp. 282 U. S. 30 (1930); Interstate Circuit, Inc. v. 

306 U. S. 208 (1039); S. v. Bansch 

&, 

Lomb Optical Co. 321 U.
707 (1944); S. v. National Lead Co. 332 U. S. 319 (1947); S. 

Schi:M Theatres , Inc. 334 U. S. 110 (1948); and S. v. Interntional
Bowing Club of New YOTk , Inc. 171 F. Supp. 841 (S. Y. 1957),

aff' 34.8 U. S. 242 (1959). The last time this Commission had tD con-
sider this question was in L. G. Balfonr Co. Docket 1\0. 8435 , July

1968 , CCH Trade Reg. Rep. (1967-1970 Transfer BinderJ 11 19 485

1:74 F. C. 345J in which it came to the same condusion. In Ea.tman
Kodak Co. Docket No. 6040 , similar arguments were advanced with
respect to the chal1enged resale price maintenance contracts Kodak
had with over 6 000 retailers. "That wc said there is pertinent here:

It is true that if an order prohibiting respondent frcm fixing and maintain-
ing resale prices in accordance with its agreements witl1 these dealers is issued
it would affect their contractual rights. Howcver. no such prohibition wiI be
issued herein unless the Commission determines that tbese agreements are in
unrcasonable restraint of trade and should not be continued . The courts have
regularly struck down systems deemed violative of the antitrust laws even
though sueh systems included leases, licenses and otbel forms of agreements
where tbe other parties thereto were not before the court and where tIe
enjoined covenants were clearlY of benefit to said other parties. Order Dig.
posing of 1\lotion to Strike :md Respondents ' Motion to Djsrniss , September 25,
1953.

It is well established , therefore , that third part.ies to a contract the
1cgality of which is being challenged under the, antitrust laws need
not be joined in a suit against the first party and are thus not con-
sidered indispensa.ble parties. In Nati01wl Lico;,/.;ce 00. v. iV.

309 U.S. 350 (liHO) the comt ohserved that "in proccedingshefore
the Federal Trade Commission , the ordcr restrain ng unfair methods

of competition may prcelude the performance of' outsta,nding con-
tracts by the ofiender. Such orders have never heen challenged he-
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cause the holders of the contra,ets ,vere not made parties. " at 366. In
light of the foregoing ,yp bebe,"e respondcnts ' claim thtl cllH process
requires the joinder of the bottlers as lndispensable pa.rties and absent
that : a disnxissa,l of the cOlllplaints , to be without merit.

Hespondents also assert that the failure to join the bottlcl's may
snbject respondents to the risks of multiple litigation and inconsistent
future adjudications. Our own understanding of the applieable legal
principles leads us to conclude thnt snch an eventuality is highly
nnlikely. A contract ,yhieh has been c1ecla.l'rcl iJlegal cannot be ell-
forced by either party.

A party to an ilegal lJargain can neither recover damages for breach thereof
nor, by rescinding the bargain. reco'" er the performauce tl1i t he has rendered
thereunder or its value. '" " * Hcstafc1ncnt oj Contnlcts Section 59S (1932)

Similarly: supervening illegality rcnders a contract nnenforceable

even if it was legal 1\-hen entered into Re8tatement of Oontract8

Sedion 548. In this regarcL administrative proceedings arc consid-
ered to havc the same effect as do statutory provisions.

CIPUl'ly prevention 11 \ fin expcutiyr fi1l1 3dministl'atiye order designed fOr
the benefit of tile gf.' nel'nl )Juj) ic J);- ' IJf c0l1si(1('recl pxcllsable impossibilty
whether tbe order is c1irectel1 to lhe general public or to an individuaL 6 Wil-
Uston on Contracts Sedion 193 (Rev. Ed. , 1938).

lYe tnrn 'Tmv to the question of whether : b:v lIsing Hule 19 of the
Federal Rules of Ciyjl Procedure , a different result would be dic-
tated. The Federal Rules of Civil ProcNll1re are not, of c0'urse , ap-
plicoble to ftc1ministrative -agency proceedings which are gon rned by
their o,vn rules of practicr. K evertheless, they ean provide an ana-

T6c.ftl framework for the disposition of rcJatecl i8sl1es. RuJe 19(a)
provides that:

A lll'r."on wlw is sl1bject io srryice of process and whose .inimler \yill not
f!e-pl'iyc tlw cOllrt of jurisdiction (r,er the sub:iect raatter at the action shall
be joined as 3 party in t!1e action if (1) in his fI_bscnce complete rehef cannot
be- accoded among those nlready parties, or (2) be claims an interest relating
to t112 snll lect of the act on and is so situated tllflt the disposition of the action
in :i1is absencp HH:'y (i) 3S n practicfll matter impair or illvede his abilit.y to
protect that interest or (ii i h' aye an " of the persons already parties subject
to a substantial ri81, of incurring double. muHiple, or otherwise inconsisient
obligations by reflson of his claimed interest.

As to (1), it is clear that depending on the outcome , complete relief
can be acorded in this proceeding without joining the bottle-rs.
Should the allegations of the complaint be upheld , the relief sought
by the order, the termination of the exclusive territorial contracts

can be accOlnpljshed by an order to cease and desist naming the
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presently named respondents. The second part of Rule 19(a.) is
divided into two parts-an unprotected interest and a substantial
risk of incurring inconsistent obligations in relation to thaJt interest.

however : that interest is not a legally protected one, as for ex-
ample rights pUl'sllant to a contract declared illegal under the anti-
trust 1a\\'s : it cannot seTTe as a basis for a joinder of ,lllegedly inclis-
pensn.ble parties. The fact that a eontraet may have pl'cvions1y not
been illegal does llot alter this result. The ComTnission Iyas created
101' , among others , t,he purpose of prohibiting hitherto unchallenged

trade restraints. O. 

\;'

peri' IJntchinson Co.

, .

105 S. ;10

1972. As for the risk of incurring inconsistent obligations due to the

failure to join the bottlers , Rule 19 requires that risk to he substantia,
before it wiU ue cOllsidl' ect (15 (1 l'ea..'iOJl 1'01' a joinder of additional
parties. As we have mentioned above: that risk cannot be considered
substantial. Onr review of the applicable case law convillees us that
the bottlers are not. indispensable parties withln the meaning of
Hule 19. See , Benn'ie v. Pa8toT 3!:3 F.2c11 (10th Cir. 1!:68), citing
Sidelds v. BaTT""" 58 U.S. (17 How. ) 129 (1854) anel Pi'"ident
Bank Y. Puttwl 8on 3DO L.S. 102 (1968); Ohiodo v. Oene'iul 1Yatel'
,cOJ'ks Corp. 380 F.2el 860 (10th Cir. 1067), cert. denied 389 U.
1004; Ste1.'e?!8 Loomi" 8:14 F.2d 775 (5th Cir. 1964).

One final aspect of this matter need be eonsidered. In its request
the Coca- Cola Compan)' points to The Cow- Cola Botting Co. v. The
Coca- Cola Co. 200 F.79li (D. Del1020) as supportive of its position.

here, in a disput,e over the c,ontract, the court found these exclusive
territorial contracts to be lawful and as not "having an effect or
inteDded to have an effect to defeat or les5en competition or to encour-
age or tend to create a monopoly, nor do 1 find anything therein that
llay be said to be in unreasonable restraint of trade. " at 814. lYe

ha \ e carefully reviewed that decision and conclude that it docs not

support respondent Coca-Col,a s position.

A number of the respondents haye requested the opportunity for
oral argmnent. Under the circumstances , we do not believe that an
oral argmnent would serve any useful purpose. Accordingly,

It is o'jYle1' That the motions to dismiss for failure to join indis-
pensa.ble parties be, and t.hey hereby are , denied.
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UNITED BRANDS CO:MP AKY

Docket 8835. Ord, , March , 1972

Order authorizing hearing examiner to issue subpocnas a.d testificandum 

federal, state and local offcials and employees.

ORDBH AUTHORIZIXG ISSUANCE OF S-CBPOENAS

The hearing examiner on 3larch 1 , IH72 c rtified complaint CQUl1-

sers application for the issnance of subpoenas ad iestificand1l1n 

government offcers and employees therein identified : with the recom-
mendation that the application be granted.

The Commission has considered the 1natter and is of the view that
there m1ay be alternative methods for receiving evidence needed in
this proceeding in lieu of issuing the subpocnas requested by com-

plaint counsel. The C01l1mission , although it will hereby authorize

the subpoenas, suggests that the hearing cxa,miner first reconsider
his rulings of October 13 and October 31, 1971 and llake :t new
determination on the admissibility of the evidence in issue in the
light of the possibiJity of aIternatiyes. Accordingly,

I t is oTdeTed That the hearing examiner be, a.nd he hereby is
authorized to issue subpoenas ad testijicandu1li- to the federal , ::tatc

and local offcials ,and employees named and identiiied in complaint
counseJ's application !iecl February 28 , 1972.

STAKDARD OIL CO JPAKY OF CALIFORKIA , ET AL.

Docket 882'

'/.

Order, A, priZ , 1972

Order authorizing hearing examiner to issue subpoenas ad testificandwH 

offcials or employees of governmental agencies.

ORDER A UTHORIZI G ISSUAXCE OF SUBPOEX AS

Upon consideration of the hearing examiner s certification filed
April 3 , 1972 of complaint counsel's motion for the issuance of sub-
poenas ad testificandum to government of Ii cia Is or employees fied

March 31 , 1972 : in which certification the he,aring examiner recom-
mends the motion be granted:

It is oTdered That the he,a.ring examiner be, and he hereby is
authoriz( d to js uc subpoenas ad tcstlficandnln to the oflcials 01' em-

ployees of governmental agencies identified in c01nplaint connEd'
motion filed )larch 31 , 1972.
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AMERICAN ALU1lINU:vI CORPORATION , ET AL.

Docket 8865. Order, AprU , 1972

Order denying responuf'nts ' appeal f.rom the hearing examiner s ordec denying

request for extension of time. The' order further denies respondents

appeal from the hearing examiner s order den:dng their request for issu-
ance of subpoenas du.ces tecn/n.

ORUER DENYING ApPEAL A:\D R,EQUEST FOR PERMISSIO:\ TO FILE
APPEAL

This matter is before the C0l1ll11ission upon the filing bT respond-
ents on 1farch 21 , 1972 , ofa document entitled "Appcal From Order
Of Hearing Examiner Denying Request For Issuance Of Subpoenas
Duces Tecum And For A(I:ioul'nnwnt. Of Hearing:

:: -

which l'Psponclcnts
state is made pursmmt to Section 3.35 (b) of the Commission s Rules
of Practice; and upon the answer of complaint counsel Ined )1a1'ch
:27 , 197:2 , in opposition thereto.

There are two issues involved here: The first concerns t.he exam-
iner s denial of their H'quest for a thirty-day extension 01' tin1e for
preparation for trial. Ln(ler the Commission s applicable, Hules of
Practice an appeal from a ru1ing of this nat.ure must be made pur
suant to Section 3.23 of such rules , which requires that. pe.rmission
to file. all interlocutory appeal must first be. obtained from the Com-
misioll. This rule further states that permission will not be gra.nted
except upon a showing that the ruling complained of involve." sub-
stantial rights and will materially affect the final decision , and that
a determination of its correctncss before the conclusion of the hear-
ing is essent.ial to serve the int€l'ests of justice. The Cmmnission w11J

treat respondents' rcqucst on this issue as a reqnest. for prrmiss1011 to
file interlocutory appeal. Ko sho\ying of nny kincllws been made to
justify t.he granting of sneh permission. Furthermore, this is pnreJy
a procedural ruling. The Commission will ordinarily not interfere
with the broad discretion of the hearing examiner on sneh a ruling
and no reason has been shown why it should do so in t.his case. The
request win be denied.

The other issue concerns the hearing examiner s denial of respond-
ents, request. for subpoenas duces tecum to be issued t.o five companies
which apparcntly are competitors, seeking eopies of advertisements

and other documents and information. Respondents have made no
showing to support their appeaI on this issue, as required by Section

35 (b) of the Commission s Rules of Practice. Moreover, this is a
matter of discovcry and rulings thereon are ordinarily left to the

4-87- 883- 73--
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sound discre60n of the hearing examiner. Respondents here made
no showing of error. Thus the appertl on this issne likewise will be

denied. Accordingly,
It -is oJYlered That respondents ' appeal from the hearing examiner

order of farch 13, 1972, to the extent such order denies a request

for a,n extension of time to comply with the pretrial order , treated
herein as a request for pennission to file an ,interlocutory appeal
and it hereby is , denied.

I t -is fUTther o'idel'ed That responrlents ' appeal from the hearing
examjncr s order of :.Iarch 13 197 to the extent such orclel' denies
respondents ' l'' qnc::t for tlH' : suan('c of subpoenas dua:s fCCl/in be,
and it herDby is , denied.

THE HEARST CORPORATION , ET AI,.

Docket S8J.2. Ordcr

, .

April 20, 19,

On1('1' placing on the CO!lmi i()n s c1ocJ:et for re,iew the be:-ning f'xfllliner
order at,tboJ'1zing snhvoenas to Commission employees.

Onm:n PL\C1XG I- unsG EXA)n s OnDER A"GTllORlZIXG SUBPOEXAS

TO COM IISSION E:iIPLOYEES OX THE CO::UAHSSTQ:-"- s DOCKET Fan REYIEW

Tn its o\Vn l1otion the CommissioH , pursuant to Section 3.36(c) of
the Commission s Unit's of Practice , has determined to place on its
docket -f0T l'cvil'W the h08.ring examiner s order of :.iarch 6, 1972

granting respollcltmts ' fllJplication for subpoenas directed to the fol-
lowing Commission employees: Charles A. Tobin Secretary; ,John
R. Ferguson, Assist,nnt General Counsel: and Charles F. Simon

Attorney. The Cornn1ission has furt.her determined that the filing of
briefs is not appropriate; therefore

It is oTdered That the hearing examiner s order of Iarch G , HiT:?

and it hereby is , plaeec1 on the COlnlnission s docket for reTiew;

and
The scope of the review is limited to respondents ' Jnotion for depo-

sitions and for subpoenas to Commission e.nployeoo, the hearing

examiner s order authorizing the request.ed subpoenas and the sub-
poenas directed to :'1e581'8. Tobin , Fergnson and Simon; and the
issues hic.h will be considered are:

1. 'Whether tJ,e subpoenas directed to Messrs. Tobin and Fer-
guson \Vore properly granteel in light of the Commjssion s opin-
ion of Decembcr (L 1971 holding that respondents ' Fl'eedonl of
Information request was to be treated as an administrat.iye rnat-
tel' separate from the instant adjudication; and in light of the
Commission s decision in this matter of October 29 , 1971;
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2. ,V'hether respondents made the required sho ing of rele-
vancy under Section 3.36 of the Commission s Rules of Practice

t.D warrant issuance of subpoenas to Iessrs. Tobin and Fergu-
son; and

3. \Vhcther the scope of the subpoena directed to )j1' Simon
should be limited to exclude testimony concerning Advisory

Opinion 128 in light of the Corn mission s decision in this rnatter

of October 29 , 1971.
Chairman ICirkpatriek not participating.

THE HEARST CORPORATION , ET AL.

Docket 8832. Order , April 20 , 1972

OrdEr dE'n ing respondents ' interlocutory appeal from hearing examiner
denial of their motion to compel tPstimony or in Ow alternative, for an
order striking certain allegation" from tbe complaint.

ORDER DEXYIXG INTEHLOCDTORY ApPEAL

Respondents the Heamt Corporation (Hearst) and Periodical
Publishers ' Service Bureau , Inc. , (Periodical) llave filed an inter-
locutory appeal from the hearing examiner s November 1 1971 , order
denying IIearst's and Periodical's :Motion to Compel Testimony, or
Alternatively, for an Order Striking Certain Allegations from the
Compla,int. This appeal arises frml1 an attempt by these two respond-
llt f0 ;::ke the dq)(::itjOll of tj1( president tllld "lU; prl'::j(lcllt of a
third respondent , InternatiOlml ::Jngazine SeTvice of the :Jfid-Atlan-
tic (I:JIS) which is 11 franchisee of Periodical. Several allegations
in the complaint seek to hold appellants responsible for certain de-
ceptive practices engaged in by IillS, and a,ppellants clainl it is neces-
sary to ta,ke the depositions of these 11\IS offcials in order to efi'ec-
tivcly prepare to cross-examine certain of complaint counsers con-

sumer witnesses who deaJt with employees of DIS. The two offcials
have refused to testify on Fifth Amenchne,nt grolllds. On Septelnber

1971 , Hearst and Periodical filed a motion with the hearing
examiner to compel their testimony or alternatively for an order

1 LnOI1 Rf'arst s HJJ(l Periodical's ilpplir:ation HlJpoenil (lirectec1 to tilr DIS oficial
were fint i sued by thc hearing examiner in May 1971 , but the offcials refused to
tcstify at the schedulcd depo itions. Thereafter , Hearst and I'eriodicaJ requestecl that
thc e:1aminer certif;;' to the Commission their request that thc Commission i sl1e an
imJl1::Jit:. O1'8e1" 1JHlcr the Crime Control Act, lR n. c. 6002. TIle Commission o:lg-ht
the appro,aJ of the Attorney General for the issuance of such an oHler which was
rieniC'u

, :.

nd the Commission rPlI nded the !Hatter to the hearing eXilminer wlIQ onec

more or-defer. the rliseovery depositium of the t.vo offcials. They galn asserted their
pl'i,nege ngninst srlf- incrimination , wlJereul10n Hearts fino Periodical filed the motion

which is the sl;bject of this :Jppelll.
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striking the allegations of the complaint charging Hearst and Peri-
odical with responsihility for the aets of IMS. This motion also
requested that the examiner certify the motion to the Commission
recommending that it commence enforcement proceedings. The ex-
aminer s denial of this motion is the subject of this appeal.

At the outset, we must consider whether respondents have made
the necessary showing that the examiner s ruling involves "substun-
tial right.s and wi1l materia1ly alIect the fial decision, and that a
determination of its correctness before conclusion of the hearing is
essential to serve the interests of justiee.":O \Ve ,are of the opinion
that respondents have not made the necessary showing t.D warrant
an int.erlocutory appeal in this inst.anee.
In our view , respondents ' request is premature. The hearings in-

volving the Drs phase of the proceedings have bccn postponed
indefinitely due to 11 criminal indictment against 11\18 a.nd three of
its offcers which involves some of the same acts and pra,ctices alleged
in the Commission s complaint. In addition , we do not bclievc re-
i:pondcnts ' cla.im that they will be denied effective cross-examination
of certain consumer witnesses can be deter-mined until these witnesses
Lut Y('. testified. . \.J: , the examiner has gi \'en l'c::ponclents an opportunity
to ra.ise the issue againaftcr heaTings involving IMS are subse-
quently reschecluled. Furthermore , if respondents arB found tD have
been prejncliced in their cross-examination of consumer witnesses
there will be ample opportunity t.o correct such prejudice at the
conclusion of the hearing.

Conseqm:mtly, at this sta.ge in the procBBding it cannot be said

that the hearing examiner s ruling denies I-Iearst and Periodical sub-
st.antiaI rights or that his ruling wil materially alIect the final
ontcome of the case. A determination of the correctness of the ruling
at this time is in no way essential to the interests of justice. and jn
fact) the correctness of the ruling cannot even be a,ccnrately or ade-
gnatdy det."rmined at this time.

Accordingly, the Commission lWYlng concluded that the respond-
ents Hearst and Periodical have failed to make the necessary showing
t.o warrant an interlooutory appeal W1der the Commission s Rules

of Practice

This showing is required to justify an Interlocutory appeal under both Sections 3.
anrJ 3. :!5(b) of the Commission s Rules of Practice. While we be!ie..e that respomlentt;
were in error in appealing hcre under Section 3. 35(b) because the cxaminer has not
in fact quashed the subpocnas at is/'ue to g-ive rh;e to an appeaJ under this Tule , their
('Hor does not affeet the outcome of this appeal siDce both rules require the same
showing.

3 For ex rn1Jle, the testimony of the consumer witnes.ses might be stricken , or the
allegations in tbe compJaint Pl'ki11g to hold I-cClrst ami PeriocJicaJ respom;ibIe for HrS'
nets mJght be stricken at that time.
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It is ordered That the respondents ' a ppeaI be , and it hereby is

denied.
Chairman Kirkpatrick not participating.

MISSOURI PORTLAND CENJ:NT CO"YIP ANY

Docket 8 83. Order, April , 1972

Order denying request for review of hearing examiner s adverse rulings on a
request for an extension of time, and for oral depositions and subpoeMs
duces tecum.

OnDER DEXYIXG REQ"GEST Fon REVTEW 01" HEMUNG EXA:IUNER
HULIXGS .AND REQU;:ST TO R.ULE DIRECTLY ON 1JOTION FOR EXTENSION

OF TIME

This matter is before the Commission upon the filing by respondent
of two documents , the first entitIed "AppeaI From Hearing Exam-
iner s Denial Of Request For Extension Of Time And DeniaI Of
AppJication For Oral Depositions And Subpoenas Duces Tecum
fied April 20 , 1972; and the other entit1ed ""Ylotion For Extension
Of Time In "Thich To Respond To SlUnmary .J udgrnent Motion
filed April 24, 1972.

On the first filing, termed an "appeal " the Commission has deter-
mined that respondent has not complied with the provisions of Com-
mission R.llIc Section 3. , governing interlocutory appeals, pub-
Iished in the FederaI Register Mareh 17 , 1972 (Volume 37 No. 53
page 5608), and effective fifteen (15) days thereafter. There has
been no determination by the hearing examiner of justification in
acconinnce \yith Para.graph (b) of Section 3. , nor has respondent
shown that the rulings eomplained of fall within any of the four
categories Ect out in Paragraph (a) of such ruIe.

Thus , respondent has not justified its request for a review of the
hearing examiner s rulings under the Commission s Rules of Prac-

tice.
The Commission has further determined that respondent' s other

filing, which is a direct rcquest to tIle Commission for an extension
of time pursuant to Section 3.22(d) of the Commission s Rules of
Practice. is ina.ppropriate in the circumstances. Pa.ragraph (d) of
Section 3.22 is intended to give the hearing exa-miner or the Cormnis-
sion discretion to waive the requirements of Paragraph (c) of that
section in the case of motions for extension of time, permitting such
motions to be ruled on ex parte. Furthermore, Paragraph (d) must
be read in the light of Pamgraph (a) of Section 3. , which provides
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that during the time a proceeding is before the hearing exa,miner

aU motions except those filed nndcr Section 3.42(g) are to be
addressed to the hearing examiner. and if Ivithin his authority ruled
on by him.

Thus , Paragraph (cl) clearly means that a motion for an e, nsion

of t.ime relating to an issue within the a.llthority of the hearing
examiner shal1 be ruled on by t.he hearing examincr and a motion tor
nn extension of time relating to nn issue reselTecl to the Commissjon
shan be rllled by the Commission. It does not mean that during the
time a proceeding is before the hBaring exa,miner either the Commis-
sion or the examiner may rule on an motions for extensions of 6m2
nor does it mean that in connection 'with an issue properly before

the hearing examiner a party may move the Commission directly
for an ext.ension of time.

In the circumsta,nces : the Commission will not rule on the merits
of the request for the extension of time. lYe hold only that in the
circumstanees tl18 rp,quest was not properly made to the Commission.
Accordingly,

I t is orde1'ecl That responc1enes r quest filed April 20 , 1972 for a
review of the hearing exnmine-r s rulings in his order filed April

, 1972 , den Ting (1) a request for an extension of time by respond-
ent to oppose compla.jnt counsel's motion for sUllnary judgment
and (2) applications for oral depositions and subpoenas duces tecwn

, and it hereby is , denied.
It is t",'theT onle,.ed That respondent's request filed April 21

1972 , that the Commission clin ctly 1'111e on its motion for an exten-
sion of time , be , and it hereby is , denied.

EATON YALE & TOWNE INC.

JJockd (;(s?ri. Ol'la , JIrru . 19"

Order denying respondent' s l'' ql1est ful' ncrmissir)l to file interlocutor:; rqlpeal
and for stfly of he nings l)(mdiJ1g r1PjWflI.

OnDER DENYIXG R.EQUEST TO FILE IXTERLOCUTOHY ApPEAL AND ::T()TIO
TO STAY I-IEARIXGS

This matter is before the Commission upon the filing by respondent
on April 18 , 1972 of a dOCllment ent.itled "Request For Pcrmission

To Fi1e IntcrJocntol'Y Appeal And Motion For Stay Of H"""rings

Pending Appertl.l' Respond( nt seeks permission to fie a.n appe8.1 from

a rn1ing on the record by the heflring examiner on April 12 1D72.

which ruling it claims was to the effect " that the Complaint alleges
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called vertical foreclosure in valve lifters." It further reqnests
that the hearings be stayed pocnding disposition of the appeal.

The Commission has determined that respondent has not satisfied
the provisions of Commission Rule Section 3. , governing inter-
locutory appcaIs , published in the Federal Hegister farch 17 , 1972
(Volume 37 No. , page 5608), amI e!feeti,"e. fifteen (15) days there-
after. There has been no determination by the hearing examiner of
justification in accordance wit.h Paragraph (b) or Section :3.23, nor
has respondent shown tl1at the Tuling complained or falls within
any or the rour categories set out in Paragraph (a) of such rule.

The request to file an appeaI wi1 be denied on the basis that re-
spondent has not conformed to the provisions or the Commission

rule on interlocutory appeals and the motion to stay the hearings
will be denied as moot in the c-ircumsta,nces. Accordingly,

I t is ordB7' That respondent's request , filed April 18, 1972 , for
perlIlission to file interlocutory appc-a.l and its motion for a str - or
hearings pending appeal be, and they hereby are, denied.

Chairman lCirkpatrick not participating.

J. J. KEWBEHRY CO.

Dnc7cet 88e,9. Order , JIu!f 1912

Order 1'f'tl1lning- to the hearing eXfll1J. 'ler for further proceedings consistent

with views expressf'd in the order. jhe rf'rtificaUon of l'eS1Jondenl' s applica-
tion for a subpoena ad 1f'i3tfjicf/1IlIUiI dil' f'ctec1 to a Commission offcial.

ORDER RULING ox H \IUXG EXA::IIXEn S CERTIFICATION

This matter is before the Commission upon t.he hearing examiner
order, filed April 27 , 1972 , certifying to t.he Commission respondpnt'
application for subpoena ad tesN;fica.nd1l1n directed to Ed1,Yftrd B.

Finch, Assistant Director rOT Texti1e.s and Furs jn the ComElission

Burean of Consumer Protection. find complaint counsel's answer in
opposition to the application.

Hespondcnt, in its application , states that it 1S its int.ention to
examine j\Ir. Finch with respect to the following areas of -inquiT'

' :

1. \'71wtller the Fedcrnl T,' acle Co,nmi:;.'ion (find/or 1J1P Bureau 01' Di'iision of
the Commission responsilJle for enforcement of the Flflmmfll1le F:llJTics Act)
hfld in effed, dllril1g the perind ;.r - 1. 1!)P.8 thJ'Ol1V,h .Tnly Lt. 1971 , f'n c fonllal
or infol'l1a1 policy or 1Jolicic' s (and/or "-callec1 ' bnttle pbm ). not published

in the Federal Hegister , concornin 2,' the onf(lrcomellt of tl1e Fl:;mmau:e F:ll)rics
Act: f1111 ill j1f1rtirnlfd'

. ".

bether there '\Yf! "'n ' S11Ch lHiIk:- \yitb l'PSfJl'ct to
retai1€l's who 11un:1H1Sl'c1 textile r'!'lrhlf:,ts s11hject to the Act from dor 1estic
Sl1Pl lien:.
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Whether an exception t.o the aforesaid policy or policies was made with
respect to respondent; find if so, the reasons for sucb an exception.

3. If there was no policy of the nature described in paragraph 1 above, in-

formation as to the recommendations made by the Bureau or Division respons-
ible for the enforcement of the Flammable Fabrics Act, as to whether the
Commission should institute a formal proceeding against respondent herein.

4. Mr. Finch' s characterizations and impressions of respondent's cooperation
in connection with the Commission investigation which led to the issuance of
the complaint herein, and a comparison of respondent's cooperation with the

cooperation of other retailers similarly situated as to which ::Ir. Finch had
personal knowledge.

5. Whether Mr. Finch has knowledge as to whether all, most, or any of the
retailers named in Commission Press Releases during the period January 1,
1970 through JulY 14, 1971, were formerly investigated by the Commission
staff.

The hearing examiner, )n his certifieation , rf'..ommends he be au-
thorized to issue a subpoena ad testificandum to Mr. Finch and that
respondent be permitted to examine the witness with respect to each
of the ",'eas of inquiry listed except for Paragraph 3.

Under Section 3.36 (c) of the Commission s Rules of Practice an

application for the issuance of a subpoena to an offcial or employee
of the Commission is a request which shall be ruled upon by the hear-
ing examiner. The rule also provides that to the extent the mot)on
is granted the hcaring examiner shall provide such terms and condi-
tions as may appear necessary and appropriate .for the protection 

the pubJic interest. .While Section 4. 11 (d) of the rules contains a re-
quirement that an offeial or employee served with a subpoena or
other compulsory process for Commission confidential records or in-
formation must advise the Commission of such service and thereby
se.ek its instructions , subpoenas issued under Section 3.36 arc excepted.
Thus , it is c1ear that the authority which the Commission has dcle-
gated to the hearing examiner includes that of issuing subpoenas

ad te8tijicandwrn to employees or offcials of the Commission. Further
this authority is not subject to review except for the limited right to
seek interlocutory appeal provided for in Section 3.23.

The hearing examiner concedes that he is authorized by Section
36 to ruIe on this application. He explains that he does not do so
to expedite the resolution of the question * * * " 1-Ie believes that a

ruling by him would be appcaled by one party or the other anyway
and" (w J ith a Commission ruling thus required, the certifeation

1 If the hcariDg exarniDer is not available the rLlle provldcs that the application
shall be ruled upon by the Director of Hearing Examiners or such other bellriDg examiner
as he mfl.y l1esignate.
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procedure pennits such a ruling while avoiding the additional time
that the appellate procedure would involve.

We are not convinced that certification is either the most expedi-
tious or the most desirable procedure in this instance. The hearing
examiner has broad authority to rue on a question involving the

issuance of a subpoena. There are no circumstances here suggesting
that the examiner eannot appropriately decide the question and we
beIieve he should have decided it. The Commission s rules contain

no specific Iimitation on the types of questions which a hearing

examiner lTfty certify; nevertheless , those having to do with the basic
fact-finding function of the hearing examiner-in this case, whether
or not respondent has justified its roqnest-are within the special
competenee of the hearing examiner and , we believe, ordinaTily should
be decided by him.

Furthermore, it docs not appcar to us that this matter is ripe for
review even though the hearing examiner takes the position there will
be an appeaI whatever his decision might be. To the contrary, an
appeal is not inevitable, since this would depend on the circumstances
and conditions of his ruling. There are, in fact , two steps in issuing
a subpoena requiring the production of confidential Commission docu-
ments or the appearance of a C0111mission employee. The- first is the

decision \,hether or not to require the production or appeal' lnce. The
he.aring eXalniner has considered this step at groat length , and is
apparently convinced that respondent has made a suffcient showing

to justify the subpoena to :Tlr. Finch. IIis entire rationalization is in
te-rilS of respondent's requirements and needs.

Thoro is , however, another step to be taken by the hearing examiner
upon his decision to issue a subpoena under Section 3. , and that is
to provide such terms and eonditions " as may appeaT neeessilry and
appropriate for the protection of the public interest" (emphasis sup-
pJjed). The hearing examiner has not indicated that he has consid-
ered this part of the ruIe or that hc has made any such determination.
e has suggested, it is true, that he would set some limits 011 the

expected testimony but it is not clear from his certification that these
are "terms and conditions" which would be established for t.he "pro-

2 The hearing examiner al!1O states that certification "appears appropriate becanse
the Issue involves Commission policy and an Interpretation of the Commission s Order
:1:1rl Opinion rbted ::lrJrch 15 , 1872

, .. " 

" rp. 1016 hcreinl It is not clc,:u wiJrlt exactly
the hearing examiner means hy this nor j!1 it c1ear why either of the factws men-
tioned , if they arc involverl , justify the hearing examiner s not rl1ling on the question.

s Addltlonally, Commission Rule 3.2R sharply limits interlocutory appeals" See the
Commission s recent interpretation of this rule in Miss01lTi Portland Cement Company,
Docket 871'3 (AJ)ril 28 , ID72) Ip. 1035 bel'f'iu.
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tertian of the pubJic interest; " nor is it clear that these are the only
tcrms and conditions he would require npon his ruling.

Thero is no rigid or formal prOeedUl'B invoh ed here. If the exam
iner had issned the subpoena , it perhaps could be assumed , w1thollt a.
showing to the contrary, that he had taken the proteotion or the
public interest into account. O such assumption is possible in the
eirclUnst.ances presented. Thus, in addition to the other considerations
mentioned, it seems to us that an essential determinaJtion \vithin the

compete-nee of the hearing eXfl111iner has not been rnadc, and t.hat
1vith this deficiency it would be premature for the Commission t.o
rule on the matt.er.

This order should not be taken as a decision one way or the other
on the merits , that is , on the qnestion of whether or not respondent
has justified its l':qnest for a subpoena to Eclwa.rd B. Finch. Accord-
ingly,

It Q)'(leTed That tJ1is matter be. rmc1 it. hereby is , ret.urned to t.he

hearing examiner for further procccs1ings consistent with the .clews

expressed in this order.

THE HEARST COHPORATIO , ET AL.

Docket 8832. Order, Memorandum, ot Gornml8sioner .Jones, .June , 1972

Order denying respondents' motion to disqualify Commissioner Jones from
participation in the proceedings.

OnDER DEXYfXG l\IoTIOx To DISQ"CALIFY

Respondents the IIe,arst Corporation and Periodical Publishers
Scn-lce Bureau : Inc. , in a motion joint.ly fied on :\farch 28 1972
n-:qnest. t.hat Commissioner ,Tones \\ithclraw from participation in
tl1i5 proceeding or: in the alteTnative: that the Commission determine
that she is disqnnJifie,d :from participat.ion jn t.his proceeding.

Commissioner ,Tones , for the re lsons stated in the aJtached memo-
rrmdu;l1: has decided not to withc1ra\Y from participfltion in any
fnrth0T proceedings in this matter.

Traditionnlly, t.he Commission lws yi' ewe.d reqnests for disqualifi-
catiens as a lTwttcr primnTlly to be cletermined by the individual
tncmbeT concerne.d : Jeaving it "ithin the exercise of the Commis-
simlor s s01mcl and re,sponsible discretion. This praetice the Com-
m1ssion bclieYes is proper and eonsist€nt \\ith the Jaw, and in the
justant case t,he Commission finds. npon its eonsidcration or all rele-

mt. matters, no basis for depnrting therefrom. Aceordingly.



INTERLOCU'TOHY ORDERS ETC. 1041

It i8 ordered That the motion for c1jsqlla1ific vtlon of Commissioner
Jones be, Rnd it hereby is, denied.

Chairman IGrkpatrick and Commissioner .r ones not pa.rticipating.

J\IBl\01Li\::-mU3f OF Co nnSSIONER J OX:ES IX llEsPoNSE TO :M OTIOK 'flL\ 
SHE "\VITHDRAW FRO:\:! FURTIIETI PATIT1CIP_\TIOX IX THIS PnOCEEmSG

By joint motion , filed Iarch 28 , 1972, respondents, the Hearst

Corporation and Perioclical Publishers' Service Bnre;au, Inc. , have
requested that I wit,hdra,w from participation in this proceeding or
in the alternative, that the Commission determine that I be dis-
'lllalified.

I have earefully considered respondents ' motion and concluded not
only that no grounds have been presented but that no grounds exist
which wonld re.quire my ,vithc1rawal. Accordingly, I shnJl not with-
ctnL1\ from pa.rticipation in this procceding.

Respondents ' alternative motion e.. that the Commission deter-
mine that I be disqualified from participation , wilJ be cleeidcd by the
Commission without my participation in the deliberations or decision.

Respondents ' rnotion was filed pnrsuant to Section 7 (a) of the
Administrative Procedure Act , 5 n. c. 1006 (a),I and Section 4-

of t.he Commission s Rules of Practice. Their mot.ion is based on the
fact that on Febnmry 8 , 1972 Ir. Arthnr E. Rowse sent a Jetter to
me -in ,yhich he thanked me for a Commission ruling in this case
granting a motion to guash a subpoena issued to him. I transmitted
his let.ter to the Commission s General Counsel who responded to :\11'.
Rowse by letter of ),Jarch 24, 1972 , advisjng him that his letter con-
stituted an ecc paTie eommunication and that as such I could not peT-
sonally respond to it. Copies of 2\11'. Rowse s lett.er were t.hen sent to
the parties in this proeeeding. A ha.ndwritten postscript in 1\11'.

Howse s letter, however, was deletcd by the General Counsel from the
copies of the letter transmitted to the parties since 11e believed as he

reported to me, that the contents of this postscript had no rehtion
"hatsoever to the instant proceeding and was of a persona.l nature
perta.ining to 1\11'. Rowse s daughter. UndeT the eircnmstance. , I
agreed that disclosure, did not seem necessary or appropriate and that
\Tithout doing injury to the parties in this proceeding, we conlcl
aiToid any embarrassment t.o the daughter which might attend dis-
closure of the postscript.

Respondents ' instant motion for my disqualification is based in
part on the deletion of this postscript. While stH,ting that they do not

1:; TJ C. 1006 was snperseded SeptemlJer S , )966 , by 5 U. C. 556.
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seek to inquire into the nature of the "undiscIosed 'personal' com-
munication" respondents contend that the deJetion of the footnote
demonstrates clearly and beyond doubt the impossibiIity of Com-

rflissioner Jones continuing to sit as an impa.rtial judicial offcer in
this proceeding." They further argue that an "undiscIosed personal
relationship between a Commissioner and a newspaper aotivist who
has publicly campaigned against one of the respondcnts clearly casts
a cloud of suspicion and doubt over the proceeding." Further, respon-
dents draw upon the fact that the Ietter was addressed "Dear Mary,
and signed "1Varmest rcgards, Ted " to argue that "the tenor of the
letter, plus the very personal "Mary" and "Ted" relationship, render
disquaJifieation proper in this case." They also suggest that "the per-
sonaI tone of the letter and the deletion of the postscript suggest the
inference that prior ex parte conversation may have taken
place. * * *"

The merc recitation of respondents ' arguments bespcak their fatu-
ity. They are aimed at creating the implica,tion that somehow through
some unspecified personal relationship and continued communication
with JlIr. Rowse , I must share his a11eged views on the instant adjudi-
cation. There is absolutely no basis in fact for these impJications

which respondents seek to draw frOln )11'. Rowse s letter, nor is there
any basis in Iaw for my disqualification from this case.

First, as to respondents' insinuations of other ex parte communi-
cations from :Mr. Rowse, I can give unequivocal assurance that no
other em parte communications have been made or received by me.
Seeond , as to the deIetion of the postscript, this was done as noted
earlier, solely in the jutexest of 1\11'. Howse s daughter. However , in
view of the implications which respondents seek to create from the
deletion of the note , I am asbng the General Counsel tDday to send
eopies of the complete letter to a11 partics to this proceedings so they
can ascertain for themselves the fact that the contents of the post-

script pertain in no way to this case and could have no influence upon
my ability to jndge tl1e instant proceeding fairly on its merits. Third
as to the body of the Jetter itself , respondents cannot seriously con-
tend that it wil unfairly influence me. It has little relevance to the
issuesJn dispute and more important, it has been revealed to the
part1cs according to the Commission s rules. The parties , accordingly,
have a fu11 opport,lmity, if relevant and appropriate, to contest its

contents before the Commission in the course of this proceeding.
Fina.lly, I como to respondents' impJjcation that this communica-

t.ion will rende.r my impartiality impossible because of some "undis-
closed personal rcJationship" existing between Mr. Rowse and me.
This contention is diffcnlt to deal with because while clearly sugges-
tive of improper judicial conduct on my part, responde.nt.s ' charges
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are in themselves quite unclear and nebulous. Respondents in effect

appear to be arguing that an ew parte communico,tion made on a first-
name basis constitutes grounds for disqualification. Respondents'
imaginings as to the existence of other em parte communications or of
some "undisclosed personal relationship" which preclude my impar-
tial itv here are mere fantasies on their part with no basis in fact.

" disqualify myself on the basis of these fantasies would do an
injustice to the concept of a fair and impartiaI hearing. If disqualif-
cation were proper under such circumsta.nces the ability of the deci-
sion maker to sit in judgment would depend solely on the whim of
any third party acquaintance who might choose to indulge in an 

paTte communication. MereIy being the recipient of such communica-
tion would make impartiality snspect, despite the fact that, as is the
case here, the decision maker has neither said nor clone anything to
imply bias or prejudiee in the matter.

Furthermore, I find no merit in respondents ' argument that as a
matter of Iaw I shonld withdraw from this proceeding. Rcspondents'
contention that triaIs and/or administrative hearings must be at-
tended by the appearanoo of fairness cannot of course be disputcd.
Ii, He Murchinson 349 U. S. 133 (lB55) ; Amos Treat 

&; 

00. 

". 

Secur,-
ties and Ewchange Oommission 306 F. 2d 360 (D.C. Cir. 1962). How-
e1.er , unlike any of the cases cited by respondents in which the con-
duct of the decision maker was found to create the appcarance of
unfairness , no conduct on my part in this case gives rise to an appear-
ance of unfa.irncss. In fact , the only conduct on my part alluded to
by respondents in their motion , namely my refusal to respond to the
ex parte comullmication and placing of this letter on the pubIic

record , as is required by the Commission s Rules of Practice: the

In In R6 M1trchinson , 8upra for example , a judge was disqualified t"rom deciding a
conlempt charge since he was the vcry same judge who , sitting as a one-man grand
jury, had cited the defendant for contempt during the course of his grand jury testi-
mony. 1:0 Amos Treat , supra a Securities and Exchange Commissioner "Was disqualified
from deciding a case on the grounds that his CJJ parte reeommelldatio!\s concerning

rcsponrlent, made when he was a staff member of the Commission, created the appear-
:lIce of unfairness. In American Cyanamid Co. v. PTC 363 F.2d 757 , 768 (6th Cir.
1966), the Chairman of the Federal Trade CommissiOD was disqualifIed becal1se of his
prior invoJvement as counsel for a congressional inv(!stigation involving Hie same
facts and issues and the same parties in the ease before the Commission. It was not
his service as counsel alone, but the "depth" of the investigation and l1is "questicms
and comments " as counsel which served as the basis for the court' s decision. In Oinder-
ella Career and Yinishing Schools, Inc. v. PTC 42G F.2d 583, 590 (D. C. Cir. 1970),
dis(ju;11ification was bascd on a finding that the decision maker s public statements gave

the appearance of having' PTejlldged the ease. In Pilsbury Co. v. FTC 354 F.2d 952
964 (5t.h Cir. 1966), it was not so lluch the conQuct of the Commissioners that gaye
rise to their disqualification but rather the exertion of "powerful external Influences
upon them in the form of 11 congressional investigation focusing upon thE' men till deci-
sional processes of the Commission in a case pending before it. CJearly Ii situation does
1lot exist here which is in any WilY simiJar to UJI'se ca
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Ltdministrative Procedure Act and common fairness could hardly
constitute unfairness or the appearance of unfairness. On the con-
trary, this conduct is plainly consistent with my responsibility to
not only 'act fairly, but also to maintain the appearance of fairness.

To exte,nd the '; appeDrance of fairness :: requirement to cover a
filctu,al situation of the type here invol yed would be to exte,nc1 it
beyond reason. In the interest of fairness , nothing morc is required
of the recipient of an ex parte eommunicat-ol1 than that he or she

provide all parties with a copy of the communication.
In concluding, I wish to state that I ,have formed no opinion with

respect to matters still pending in this case and , further , that I am
fully capable of rendering a completely impartial decision herein. 

therefore, decline to withdraw.

HEAD SKI CO. , IKC. , ET AI.

Docket C 1328. Oi'la , .Tunc , 19i'

Onler dismissing Commission order to show cause, because ('iyil pe11?lty 111'0-

cel,tHng is avpropdate avenuc fOr rejief in this case

ORDER DTS:\IISSIXG ORDER TO SHOW CAUSE

On April 13 , 1971 the Commission issued an ';Order to Show
Cause \Yhy Consent Order to Cease and Desist Issued ApriI 19 , 1968
Should :Not be R.eopened and 1Ioc1ified -in Hespects Therein,'; Rgainst
Head Ski Co. Inc. , and Head Ski & Sports \Year, Inc.

Prior to the issuance of tbc Show Canse Order, the Commission
certified to the Attorne.y General a proposed civil penalty procceding
involvil1g the aforementioned respondents. By stipulation , tl:e cidl
penfllty l!-it : -is proceeding against - ,fF' lncol'ponltC'd. (..\JIF' ) thc'
successor to fIend Ski Co. Inc. , as the sole party defendant. -i\.;:lF
has also stipnlated that it is bound by any final judicial determina-
tion of the proceedings in Docket J\To. C- 1323.

On :May 16 , 1972 , counsel supporting the Ordcr to Show Cause
filed a motion with the Commission to dismiss the order. AIHF In-
corporated responded that it has no objection to , and in fact joins jn
this motion. Because counsel supporting the order and A:iIF agree

1.11,,1, the Show Cause Order should be dismissed, and because the
CJviI penalty proceeding is also an appropriate avenue for relief in
this casc, the Commission has determined that the Show Cause Order
should bc dismissed.

'Consent .iudgment of $30 000 entel'ed December 14, 1972, by U. S. DIstrict Court fol'
Di:;tdet of Colorado.
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It i8 ordered That the Order to Show Cause Why the Proceedings
in Docket No. C-1323 Should Not Be Reopened and Modified in
Hespects Therein , issued ApriI 13 , 1971 , is dismissed.

IDEAL CEMENT COMPANY

Docket 86"(8, Order and. Opinion , June , 1972

Order denying respondent' s petition to reopen proceedings for the purpose of
modifying a Commission order.

OPINION OF THE COl\DfISSION

Respondent , on May 8, 1972, filed a petition to reopen this pro-
ceeding for the purpose of modifying the Commission s order of

divestiture issued May 19 , 1966 (69 F. C. 762J, so as to provide that
it. will have additional time within which to divest Builders Supply
Company of Houst.on (BuiIders). ' The new period request.ed is that.
within twelve months of the tennination of the proceedings now

pcnding in the unitcd Stat.es District Court for the Southern District
of Texas, Houston Division , entitled AmeTican Benefit Life In.sur-
ance OO'npany v. Ideal Basic InteTest Industries , et al.

Respondent asserts in substance that on January 5 , 1968 , it divested
Builders in accordance with the terms of the C0l1ll11isslon s order but
that subsequent thereto it became necessa.ry for it , in protection of its
security interests, to reacquire substantial stock ownership in the
fLrnl by foreclosure of a pledge agreement w.ith purchasers. The
American Benefit Life litigation , according to respondent, has ereatec1
Ullccrtainty over its mvnel'ship of certain shares 01 capital stock of

Builders and it contends that until the litig"'tion clears the title to
t.he. stock in question , there is no v'laY that complete divestiture can
be accomplished. Potential purchasers , it st.ates , are not interested in
negot.iating for a purchase until the iunericall Benefit litigation 

resolved. On this ground respondent seeks a new di vestituI'C time
pt-riod extending 12 months after the resolution of the American
Benefit Life Jitigation.

The Director of the Burean of Competition disputes respondent'

ela.im that it is unable to divest Builders under the present circum-

1 Tb! is the second petition to reopen by respondent on the !'wme grounds. The- first
petition was filed April 12, ID71; th8 Commission tbereaftcr, OD June 10 , 1971 , issued

an order directing a heruJng- on the is.,mc of wl1etbcr or not the matter should be
reopened. The matter was assIgned to a hearing examiner, but respondent , on ,lanuar;..

, 1072 , mo,ecl to dismiss its petition without prejudice. Tile hearing examiner granted
UJis requcst by order .fed February 8 , 1972.
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stanees. He contends , among other things , that Ideal has not at-
tempted to negotiate with Ameriean Benefit to obtain its agreement
to a sale of Builders to a third party and the substitution of the
proceeds of the saIe for the Builders ' stock involved in the current

ericnn Benefit litigation. The director fnrthcl' states that it is
evident respondent has not exhausted the possibilties in offering
indemnification terms to prospective acquirers to induce them to
purchase Builders.

The issuc here goes not to the substance of thc order , hnt to the
time for compliance under the order. Respondent concedes that it
does not seek to be relieved of the obligations of divestiture. Thus
we have here a question which eoncerns the subject of eompliance
and appropriately should be disposed of throngh regu1ar compliance

procec1ure.s. Furthermore, there is no showing of changed conditions
o-r faet or Jawor considerat.ions of publjc interest such as would
i ustify a reopening of the proceeding. In the circumstances: we will
deny respondent's request.

ORDER DE YING PETITION TO HEOPEX PnOCEEDlXGS

Thjs matter having come before the Commission upon respondent'
petition , filed May 8 , 1972, pursnant to Section 3.72(b) of the Com-
mission s Rules of Practice, requcsHng that this proceeding be re-

opened for the purpose of modifying the order isslled by the Commis-
sion on lRY 19 , 1966 (68 F. C. 7621, and npon the "ns\\er of the,
Director, BureHu of C0111petition , in opposition to sllch petition; and
The Commission , for the rea.sons stated in the a.ccompanying opin-

ion , having determined that the pet.ition should be denied:
It i:s ordered Tha.t respondent's petition requesting that this pro-

ceeding be reopened for the purpose of modifying the order issued

by the Commission "'fay 19 , 1966 , be and it hereby is , denied.

ASH GROVE CEMENT CmIPAXY

Docket 8785. Onler, June , 1972

Order dcnyil1g respondent' s application for re,lew of bearing examiner s order
denying cement cost snbr,opna (lnc€s tect rn.

ORDER DEN'1TXG ApPLICATION FOR REVIEW

Th1s mH ter is before the Commission upon the submission by re.
spcncll" llt , filed .Tuno G : 1972: entitled "Respondenfs Appeal From
The Examiner Iay 11 , 1972" Order Denying Cement Cost 511b-
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poenas Duces Tecum." 1 Comp1aint counsel , on June 13, 1972; filed

an answer in opposition thereto.
Respondent has not attempted to demonstrate nor does the record

show that its application comes within the Commission s rule on

interlocutory appeals (Section 3.2B published in the Federal Hegister
l\Jarch 17, 1972 , Vol. 37 o. 53 , p. 5(,08 , and effective fifteen days

thereafter on April 1 , 1972). This ruIe provides that an interIocutory
rlppeal may be made only at the discretion of the Commission upon
an application for review and limits any snch appeal to the four
('atcg-oj'jc ) listl'cl ill F)al'agnlph (a) of the rule anil to thom: instances
ill which the hearing examiner makes a determination of justification

J l'cquil'eclil1 Paragraph (b) of the 1'ule. There is no showing tJlit
the instant submission comes within either category.

Instead , respondent contends , t.hat the rules governing the proceed-
ing were changed in the course of the hearings which hearings have
not been completed, and that the Commission rule applie.'\ble for an
interlocutory appe"l in this mattcI' is the rule in effect at the time of
t.he issuance of the complaint.. SpecificaJJy, it. contends t.hat former
Hu1c Section 3.35 (b) applies to its submission.

Respondent eites Union-Bag Camp Papei' OorpoT((tion Docket No.
794(1, (,6 F. C. 1.542 (1964), in support of its jJosition. In that case
the Commission determined that pending cases would be governed by

1'110s in effect prior to the date of the rule changes made in that
period. The holding there deaIt with a dilIerent. situation and is not
a precedent for t.he changes made effective ApriI1 , 1972. The Federal
negistel' in connectlo11 with the a, nn01mcement of the April 1 , 1972
rule changes contains the following statement:

hese amendmcnts are effective 15 dn:ys after lJUo1ication in the FEDERAL
REGIS'lEH and wil gm-el' all Pl' oceec1ings il1itiatecl on 01' after the aforesaid
effective date and the 1 cnw;nillg IJroccdui"C8 in all proceedings pending on the
aforesaid efJecth:c date. (EllJ1h.'1is SUVl)licc!.) (Federal Register , Vol. 37 Ko.
:)3, :llarch 17, 1972, Page GOOS)

Thus, it is apparent that the amended rules are to apply to pending
proceedings as well as all new matters. Commission orders applying
tbe rule changes effective April 1 , 1D72, to pending proceedings in-

clude ilIissoul'i POl'tland Oement Oompany, Doekct No. 8783 (April
, 187:2) Cp. 10:1" he1'e1n 1 anrl Eaton Y(lle d. ToW')w ; Inc. Docket No.

8:2() ( Ia'y g ; 10(2) I

p. 

();:H) hl l'('illJ.

1 The submissIon l1el'f'ln ierJJed fln :lPl)f'nl Is not timely fied under either the COII-

mii5slon s present ruJe;; or its prcvJol1 ly effective rnlcs since both state that the filing
of the llPPl'OI"JJllte rlocument with the Commi:-sion be within five days nfter notice of
the hearing examiner s ruling'.

clS7- SS:::- i:-

- - (;,
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Furthermore , respondent has made no shmving that the change in
the Commission s rule on interlocutory appeals will work an injustice
for it or wi1 affect its substantive rights.

Respondent' s appeal , treated herein as an appIication for review
will be denied , not on the merits of the appeal which have not been
considered , but on the ground that respondent has not satisfied the
l'equircments for appeal under appJieabJe Hnle Section :1. 23 of the
Commission s Rules of Practice. Accordingly,

It 

;" 

ordered That respondent's appeal , treated as an application
for review , be, and it hereby is , denied.



ADVISORY OPINIOl'S .WITH REQUESTS THEHEFOR"

Establishment of an information pool which would serve as a
conduit for referral of complaints by members and responses
by manufacturers. (File No. 723 7005)

Opin'l on Letter

JAXUARY 7 1972.

DEAR l\In. FELLl\IAN:
This is in responsc to your request. for an advisory opinion concerl1-

illg a proposal of The Section to e,;tnblish a pool of information re-
garding membcl' ' experiences ,dtll eqnipmcnt. they llSe in their opera-
tions and to seryc as a condllit for refcrrnl oJ mcmbers complaints and
the manufacturers ' responses.
In brief, it is the Commission s llnc1cl'stan(ling The Ser.ion lJfs

devised forms which its members \vi11 be ilwitccl to fiU in showing the
Inakc flncl model of machines they use. ill their operntions and to de-
scribe their expcriences \yith l'egnnl to in bllation , rnaintcllflllCC and
oprxation of the mllchines.

l\lalulfaetl1rers of the eClnipment ,you111 be apprised of the pIan be-
fore it is put into effect.

Somc of the forms \vanIc1 be usecl to describe n rnembpl''5 complalnts
and ,\yolllc1 be snbmittetl to the 111illu-factlll'E'1' via The Spction. Iann-
fndul'ers ,youlcl he cncom' agec1 to respond ' 101 The Section.

.Prior to October 29. 19Q9 , in conformity 'with tJJe policy of thc Commission. r1d;:ol',\

opinions were confj(1eJJti 1 nnd Yflnablc to the p!1 lJic only in rligcst form. Djge

H1dsor:r opinions were ))\1liHshcc1 in the Federal Hegh:ter. The I10licy was cbang-cd 011

Odober 29 , 1069 , to prodl1p for pnb1ieatlon of a(1Yisory opinions f1J;r! l'CqtlcStS therefor
includh.:g names and c1ct:(\11" , wben Tcn(lel'erl, suhjcct to nn ' limit:1 tions on public (1is-

cJosuTe arising fl'm statutOn' rpstrictiolJS. the Commission s rules, a1ld the public

intercst. The )lolicy WflS ag,lin chnng-Pf1 on Decclilber 22. 10il , to pl'dr1e for the p1acerneIJt

in the Commission s l11bJic 1'P('orrl of acl1-jsory ol1;nions and requests therefor , including-
nnmes and details , in me(1i!ltcJ.' nftrr tlJe l'equesting- 11C1rt:" hns reepiYP(1 the Commission
addee, subject to any 1in'itatiollS on pub ie disclosure arising from st ltutory l'estridioDs
the CommissioIl 111es , anrl tlJC JH1:11ic interest.

In tbe case of requ('st f(1r a(1dcc concerning proposc(l IJe)' g:P!' , thc re(jl1ests together

with supporting mnterifl1s aJ') 1,l crr1 on the jJuhlic frcon1 ns Sl)C)) flftCl' the:" ,nc receh- c(1

as clrcurnstanes permit , except for information for which ronfidclitial cl ssification IJH

been reqnested , with a showiJJg' tJlcrefor, Dnd which the Commission, with due rpg,nc1 to

statutory restrictio1Js , its ruJes . 1!nd the public interest , has cletel'mincrl should not 1,e
ma(ic puIJ1ie. IlY Hc1yi('c giyen \11rlrr Srrtion 1. 3 of th0 Con:mission s Rules of Prad:ce

eoncerning )1:' 01Jo 'l'd mel'gcJ' . togl'llcr with n tntpme!lt of SUj111orti11g reasons. are
IHlblish"rl when giyen

J04n
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Kone of the forms ,\' (mId contain infol'1l:1tion l'eg n'c1iJlg the price
\yhieh the member 11:1(1 pair1 for the equipment : service cllfuges or the
Eke.

The fillecl in fOl'ms would IJ( phcec1 in folders in The Sectioll offces
in .Arlington , Virginia. , and \YQuld be availa.ble, after the name'S of

eOllp1aining members had been cleleted , to members pm'ticipating in
the plan and to pl'ospecti-n entrants into the Inctnst1'Y. :.Ianufacti1'
of the equipment also \\ol1Jcl have aceess but only to the folders per-
taining to t.heir own equipment. ::mc1 not. to tlwt of othrT IlHnnfactm.'c1's.

It is the C011mission s opinion , based on the aniilahle information
that initiat.ion of the plan , in all(l of itc:eH , ,yol1lclnot he vioJati,-e. of

COlll112sion administered law. I-Iowever , the Commission is of t.he

,"ie,\ that great Cfi1'e must be usec1 in implcmenting the plan to lxoic1 jt

becoming illegally coercive either on members who choose not t.o par-
ticlp te or on manufacturers ap:fiinst ,yhom complfLints are lodged or
rcgfLrc1ing 11'11050 equipment information i" mnintainec1. Special care
Jllt t be used to pl'en:nt t.he pl'ogl'flm bring w:rcl to hoycott 01' intimicbtc.
p:1lticlilar mnnnfactul'ers.

Part.icipation by members rnnst be completely yolnntflJ'Y a11\) The

Section mflY not deny access to the information in tl;c 101(le1's to any

,lifectecl pal't.y illCllllill ' Jnembers of the inc1ll :try, although a l'en Oll-

flble lee may be charged for such access,
,Yith regard to the mfLl1ufflctllrers :lnd thrir cquipnwnt , The SrdioH

only may perform a report.oriftl scryice. It may not. eyahwtc particular
equipment and mnke l'ccoD1nw1Hhtions l'egtll'ling its use or prepare

lists 01 ' approYe(F mflnufactul'er:: or cquipnwnt. The reason is that for
The Section. or for members coJlectlH'J . to (10 so ill the context of the
plan Iyonlc1 sngge .t that nn illcgal 1)o:,'C'ott. or hla('kli t had bf'cn

established.
Last1 : yon arc adyisec1 t.hat. tlw Commission illtencls to examinc the

operation of t!W program after fl ri:,I:;OjJ:1blp period of time to cleter-
mine ,Ylwther it hns been the H'hiclc for any ant1compdih \' e, flC1"011S

stemming from abuse of the plan.
By c1irection of t.he Commission.

Supplemental Lettcr Rdati"e to Rr;que.st

A1JCrCST 2;', 1871.

DE_\H :\In. DUl'HESXE 

In l'cspollse to YOllr inrjuil')' of -- '\ llgu t 2G , lUll 'yith regard to the
sllbject rnatter , IH wish to fl(Jyise you t.h \t the SIC Illllllbel' for cold
type composition cquipment: mannbcil1rOl'S is: 21 ,');'0. The SIC Jlllmlwr
for members of tile cold type ('ompositioll indnsrry j::: 2701.
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In l'Gyiewing om' letter of , July 2 , 1971 to the Commission , lYe find
that there is a pm,sible ambiguity on Page 4 of the letter . In the last
sent.ence of the fil'.'Jt paragraph on Page 4

: \'-

0 refer to ft situation
whcroin CTC may recei,-e no response from a manufacturer ill connee-
tjon witIl tIlls program. ,Yo state:

Tn the eycnt that tlH' manl1factlll€r does not cool1ernte with CTC and does not
respond to our mem)1er s complaints, this fact wil also be noted.

This entcncc should refill:

111 the l' H'Ilt. tllft a manufacturer chooses not to pal'Udpate in the CTC pro-
Ta1l and does not respond to the member s comvlaints, this fact wil also be

noted ns inc1icated in Form VIII by the sentence: ' The manuf:ctlll'er does (does
not. l'f'sjJOJHl to the member complaint forms

lYe also ,,,ish to clarify the reason that the names of complaining
parties will be excised from the material on file that is available for
industry members ' inspection. It has been onr experienee that unless a
complaining party is assured of some nnOllymity: he may be extremely
lnctant to send in his complaint. For this reason , the complaining

pal'ty s naBle will not be included in the public file. This in no way
changes the fact that the name of the complaining party will obviously
be submitted to the mflll.liacturer in (lw:stion so that the manufacturer

ablc to answer the complaint.
IJ yon should haTc any (lllPstions , plent-c do not IH'sit.ate to contnct llS.

Very truly yow'

/s/
COUXIIL\X, C.\SEY -- Loo:'IJs.
STT.YEX JOl-X J'J:LL;\I..;T

Letter of RefJncst

Jrr;y 2 , UJil.

DBR IR. SECRETARY:

,Ve are \yriting to YOll on beha1f of Ollr client., the Cold Type Com-
posit.ion Seetion of Printing Industries of America , Inc. : in request for
an advisory opinion as to whether the operation of a proposed :i\ain-
ttmance Heferra.l Service would \ iolate the. lnws administercd by the
Commission. The Printing Industries of Americ1t is a national trade

Hssoci1tf,ion which is composed of st.ate and aT(, L printing industry

assoeia60ns and ce.ltain lltt ional sections , dealing in specifically lim-
ited a.reas of t.rades.

The Cold Type Composition Sectio11 of 1) /\ is 011e oJ snch national
sect.ions. Its memlJPl'ship is primarily compose(l of those persons a.nd
firlls who do composition work using either direct impression or photo
omposition cq\lipnlPnt or both.



1052 FEDERAL THADE co:\nnSSTON DECIS1QXS

:1\any of the firms which firc members of the Cold Type Composition
Section fire small to medium sized firms. The cold type equipment
which they must pUl'chase in order to enter this area of competition
is extremely expensive and highly sophisticated from a technical stand-
point. During the past sevcl'n1 years , many members have rcported that
they ha,ve Tun into substantial difrclllty in that expensive mnchinel'Y
did not operate in aecord with expectations. Speeiiica.lly, the llmin arca
of concern involved ll8.intenance problems. The expense of this ma-
chinery is snch that the flTerage firm cannot anol'c1to 11:lVC excess capac-
ity available. ThllS if a machine is out of order , the compan:y s opera-

tions are seriously curtailed. It therefore is of extreme importance to
be able to evaluate a prospcctjyC pUl'Chm-,B of new equipment on the
basis of accurate infol'nmtion as to tlw reliability of the equipment
and the nvajhbility of prOlnpt. c1 cflic.icnt. mninitenance service. It is
with the goal of providing the cold type composition lllclustl'Y with
such information that the Cold Type Composition Section of Printing
Industries of America, '.yisl1es to ('stab1i h a l\IaintclUlllce Referral
Service. It is our expectation that the operation of t,his ervice 'will
have the important additional benefit. of enabling manufacturers to
identify promptly areas which are causing problems "with the result
that immediate corrective action may be takpll to the betterment of
the entire indnstry.

Enc.osccl herewith arc eight forms that have been pl'cpnrecl as sam-
ples of what would be used by the Scction in operntinn of the Service.
As can be sc' ell from an e:uunination of these forrns , the basic purpose
of tho Service is to obtain hom indust.ry members a 1'ecorel of acbml

experience ,rith various types 01 equi IJJnent. This record woula then
be made available to other industry memlJ:l's '.\"ho are consic1rring t.he

purchase of nr.w equipment. The Associat.ion "' ill be sC1Ting as a cen-
tral source through '.yhicb anyone win haTe the opporhmity to submit
information and in the Sall1l n in. anyone who submits information
will have the opportunity to obtain information.

Let us examine each f01'1l in detail.
The first form involyes illlol'mation as to the: user s experience with

regard to instalJation and operation llulcr the '.vfll'flnty period. It is
of extreme importance tl1at our 111cn-.bo1'3 know ",vhethcr equipment will
be delivered on time as pl'omisp(1 , flud ",Ylwthcr ('(luipment. can be J1Rc1e

operatiOlH1J within it reasonable t,im(' nftrr c1eliy(',1y, This form pro-
yielcs information illcntifY1ng the llachiJ1:" the buyc:r , (leliycl'Y data

\I'arranty c1atJl : pl'o(l11ction clowlltille, and furthermore , ill(1icates

whetheT or not complaints nre h811c1ipcl to tlw satisfaction of the
purchaser.
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Form :2 identifies the purehaser and the equipment purchased , and
then provides specific information with regard to maintenance
experience.

All industry mcmbexs will be requested to fill out Form 1 Ivithin six
months of the purchase of L ne,\' piece of machinery. Thereafter they
will be requesteel to fill Ollt Form 2 on a pcriodic, probably a.nnual
basis.

Form :3 is a combination of Form 1 and Fonn 2. At the outset of
tl1is progra.m , there will be no data available , so CTC intcnds to obtain
information concerning past experience both rega.rding installation
and ma,intenance via the combined experience form , Form ;1.

Form 4 is a complaint form. Any industry member who has a com-
plaint concerning maintenance or service of a cold type machine will
have the option to fill out a complaint form and submit it to GTC. This
form contains a descript-, ion of the complaint 8.11(1 identifies t.he pur-
chaser and the equipment involved. CTC w.in obligate itself to submit
all complaints submitted to the manl1Inctllrcr of the piec.e of equip-
ment involved. This wiE be clone: wtthont allY evaluation on the part
of CTC t.hrough the use of a form letter as set fort.h in Form 5. \Vhen
the manufacturer rcplies to it comp1aillt. a copy of the. reply will be
fonvarc1ed to the complaining member and the matter w.ill be auto-
matically considered closed unless we hear from the complainant to
the contrary within ten days. This will he accomplished via Form 

In the event that the compbining mCmb21' is llOt satisfied with the
manufacturer s reply nnd fonrftnls a \\Tittell l'esponse objecting
thereto , said written response win be fOl'warc1e.c1 to the manufacture
in accord with Form 7. An the compbint fiks l\'i11 be maintaincd at
the offces of the Cold Type Composit.ion Section. Any industry mem-
ber who is willing to provide CTC with his experience in purchasing
machinery (if he has purchased mac.hiner:)" or any linn that, seriously
is considering entry into the market, will ha ,"0 access to a.ll the infor-
mation in the CTC files regardless of whether that finn is a member of
CTC. All information reported to members by CTC shan be reported
via Fonn 8.

This form jdcntifies the Jnodel and manufacturer of the machine , the
number of machines that rll'e jn opl-:ration to anI' knowledge" the num-
ber of reports that we have had on the machine anclrcports the experi-
llCeS on rccord wit.h rrgnrcl to delivery, warranty, service , operatio1l

and hanc11ing of complaints. In t.he event that the ma,nllfactnrer does
not cooperate with CTC and d(ws 1lot respond to 0111' member s com-
plaints , this fact will aIso be noted.

Finallv. all records or the Cold Tvpe Composit.ion Section will be
aYa.11abJ for c1etaile,c1 inspection by ;nyinllustry m( mber who wishes
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to come to the CTC hea(lqufll'te.rs. Thns , in addition to .Form S : an
industry member will have the opportunity to sit dmnl and examine
the material on file at the GTC ol1ces in Arlington, Virginia. The only
material that will b( excluded from the file will be the ident.ification
of complaining parties.

The system set forth above hUB been designed to insure that the oper-

at.ion inyolvec1 "will be fair to both Hlanllfactnrers and industry mem-
bers. Prior t.o the implementation of snch fl. program , l1Hll1ufacttuers
win be given the opportunity to sit du\Yn wit.h CTC flnclleal'll about
the program.

It is felt that by prO\Tiding the means for an exchange of information
of this nature , CTC will be promoting cOlnpctition in the. cold type
composition industry by e.nabling the snudl manufactul'er and the
small buyer to obtain some of the lnarket information of vital impor-
tance that has heretofore been unavailable.

N aturaJly before the Commission can make a, clecision in this mattpr
it. ,,,ill be necessary to cons1(1er information concerning the economics
of the industry involved.

The term cold type cOlnposition basicany refers to the. pl' tetice of
gC'nerating type composition by printers by any me:ms other than
traditiona.l hot metal casting. Specifically, these processes inc.11dc
strike on \ 01' dircct impression methods similar to typewriting;
photocomposition " ,\'hereby a character image is exposed to film or

paper; "electronic composition , whereby charncters arc generated

on the face of a cathode ray tube and then exposed to film or paper;
plus a variety of miscellaneous opPl'tions inclnc1ing lJanually assem-

bled type.
Prior to the advent of cold type composition ; the great majority of

type in the 1Jnitcd States was created 011 hot metal casting machines.

These machines were costly (appl'oximatdy $D(LOOO), dilfcu1t to oper-
ate, and of sllch size a,nc1 complexity that the. great majority of all
eomposition work was done in composition tra(le shops which served
several firms.

Today, the technology of the cold type composition machine has

brought a significant change in the internal printing industry markets.
The costs of cold type composition machines range from 82 000 to
$20 000 for stanc1arr1 direct impression units and 810 000 to $50 000
for standard photomechanicnl eomposition units. The speed of opera-
tion provided by these highly sophist.ica.ted lnachines has enabled
many non-printers to adopt and utilize cold type machinery to mcet
their own printing nee(1s. --\lthollgh many cold type machines are in-
sta.lled in printing firms and traditional trade shops \ as represented
by the Cold Type Composition Section of Printing Industries of
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America , a much larger percentage of total production , especially of
the typewriter-like, lower cost units , have been purchased or leased
by the traditional non-printer customers of the printing industry. AIJ

in all , the members of the Cold Type Composition Section of P.I.A.
represent a rather small percentage of the total number of cold type
users in the l:nited States.

The United States Department of Commerce estimates that there
are some 38 000 printcrs in the United States. Industry sources believe

that approximately one- third of these comprise the potential market
for cold type equipment.

Thus, there are at least 12 500 potential customers for cold type

equipment in the printing industry. Since printers comprise a small
percentage of the total market, it is estimated that the total market
consists of more than 40 000 potential buyers. The entire membership
of the P. A. totals only approximately 6 000 firms of which onJy

approximately 125 firms are active members of the Cold Type Com-
position Section. It can be seen that thc Cold Type Composition Sec-
tion of P. A. contains only a small portion of the total market for
cold type composition equipmcnt.

It should also be noted that there arc approximately 3 000 news-
papers being published in the United States. Every newspaper is a
potential user of cold type composition equipment and many news-
papers have been using such equipment for some time. N ewspa per
publishers belong to eithcr the American News Publishers Association
or the Pub1ishers Auxi1iary or other such trade associations. Very
few , if any, newspaper publishers are members of P. I.A. or the Cold
Type Composition Section of P.

The Cold Type Composition Section of P. A. has a membership
that has heen traditionally made up of firms which are small and
medium size cold type trade shops. Many of these firms have as few
as five employecs and do an annual volume of business of $150 000
and up. The majority of these firms have installed some printing
equipment such as multiliths but still have an annual volume of busi-
ness which is often under $1 000 000. Our members also include com-
position departments of basically printing firms. These firms may
have an annual volume of business of between $2 000 000- 000 000
under typical conditions but actual composition work represents only
10% or less of this amount. The printing industry is unique among
general manufacturers in that. it is composed of a large number of
small firms. Among A. as a whole : the average member has twenty
employees and enjoys a volume of business of approximately $600 000.

A. has less than 400 members in thc United States which have one
hundred or marc employees.

487-883o-n-
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By contrast , the manufacturers of cold type equipment are large
companies. ,Ve estimate that there aTe approximately bventy firms
who manufacture this equipment. Among the five la.rgest firms arc
International Business Iachines, Inc. ; Hflrris Intcrtype Corporation
Inter-type Division; Varityper, a Division of Adc1ressograph-l\1ulti-

lith: Photon Compographic Corporation and Ierga.nthaler Linotype
Di vision , EL TR.A Corporation.

As can be readily seen , thc membership of CTC can have onJy in-
significant economic effect on companies of this nature individually
or collectively and therefore the need to collect this trade information
becomes important as a means of maintaining competition through

essentially an educational endeavor.
,'Te wish to make it clear that the operation of the maintenance

referral service js expecteel to take only a minimum amount of time.
It is anticipated that not more than five hours per -week of clerical
time wil1 be devoted to the operation of the 8crvice at a cost of approx-
imately $1 000 per year. Another $1 000 per year of staff executive time
will be required plus an additional $500 for facility usage'

The Cold Type Composition Section presently has dues revenue
budget at $10 000. Thus from a practicaJ standpoint it becomcs diff-
cult to readily envision a complicated program requiring more time.
ender such circumstances we would not wish to consider utilizing the
servkes of an outside accounting finn or other consultant to operate
the maintenance refcrral service. To do so ,VQuld require an expendi-
ture of monies which are not presently available.

\Ve wish to make it clear that the ehances of this service turning
into a means of unintentionally boycotting any supplier are n011-

existant. The disparity in economic pOIyer betIVecn the seller a.nd the
buyers arc such that the ent.ire mernbership of the Cold Type Compo-
sition Section could stop buying from aU mannfacturers without a
susbtantiaJ effect on the total market of any manufacturer.
'Vo would appreciate your providing us with the Commission

vieIVs on this program as soon as possible.
In the event that there are any questions concerning the program

operation, wo will be glad to provide whatever information is
nceessary.

Thank you for YOllr consideration.

V cry truly yours

Isl
COUXJJIXX , C"\SEY & Loo:Yns

Sn:YEX Jonx FELL3L\N.
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:\IAINTEXA.'\CE REFERRAL SERVICE

I:cSTALLATIO:c AND 'V ARRA:cTY EXPERIENCE DATA FOR),! 1

Purchaser data:
Individual name______---- ----- Title ----

---

___n

___ _----------

Company name____ --------- Phone -

----- -------------

Address__

- -- - -- - - -- -- - --- -- --- - - - - - - -- ----- - -- - ------ - - - --- -- -- -- -

(Street . City, State, ZIP Code)

Equipment data:
anufacturer- -

--- - -- -- --- - - - - - -------- --- -- - - ---- - - - - - - - -- - -- - - - -

Machine model ;-TO--

_--

----------. Serial ::o.-------

-------- -----

Date acquired-

_--_-------- ---

- New 0 Vsed 0
lIow acquired: Purchased 0 Leased 0 Rented U

Delivery (lata:
Xumber of days between the time you signed the contract to acquire the

equipment and the time of physical delivery of the equipment:
Actual: ------ days. Promised: ------ days.

Number of days between t.he time of physical delivery of equipment. and com.
pletion of installation by manufacturer s representative in such a maDDer as to
make the ma('hine operational under your normal operating conditions:

Actual: ------ days. Promised: ------ days.
Describe the reason for any difference uetween the actual and promised times

set forth in the questions above :-

---------------------- --- --- ---- - -- -- -- - - - ---- - -- - -- - - - - -- - - - - - - -- - - -- --- - - - - - - --- - - - -- --- - - -- - --- - - -- ---- - -- - - - - --- --- - -- - -- - - - - - - - -- - - - - - -- -- - - - -- ------ -- --- - -- - - - - - - -- ----- - - - - - - --- - --- -- - - - - - - - - - - - - - - -- - - - - - - - - -- - --- - - - -- - - - -- - - - - - - - - - - - - -

Warranty data:
'Va the machine covered by a warranty: Yes o 0
If covered by a warranty, for how many da;vs: ------

If covered by a warrant.y, did the warranty include only parts 
or both part.s and labor CJ

During the warranty period (after the machine was placed in production
operation) how many hours of downtime '" per n-eek did you experience:

5 hours C 10 hours 0 .10-20 hours over 20 hours 0
If complaints were made to the manufacturer during the warranty period,

were the complaints handled to your satisfaction:
AU of the time-

---- ----- ---------

--- 0
A majority of the time--

--------------------

--- 0
Less than the majority of the time------------------- 

'Ve had no complaints--

_-- _-- --- ----

-- 0
'Vhat was the number of planned production hours per week for the piece of

equipment during the warranty period: ---

---.

"'.Kate: Downtime is referred to as the numlJer of planned production hours per
\veek lost due to maehine malfunction :lnd does not include preventive
maintenance.
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"TAI:\1' E:\A:\CFJ REFERRAL SERVICE

SERVICE PERFORMAKCE EXPEIUEKCE DATA FOR 1 2

Pttrcha.scl' d, ta,:

lndi yid ual namc- - -- - - - - -- - - - 

- - - - -

- Ti tle- - - - - -- - -- -

- -- -- - - - - - - - - - - - - -

COHlpan.r name - - - - - - - - -- - - - - -

- - - - 

Phone -- -- - - -- - - - - - - - - - - - 

- - - - ----

ddrcss_- - - - - -

- -- - - --- - -- - - - - - -- - - - - -- - - - - - - - - - - - - - - - -- - - - - -- - -- - -- -

(Street , Cit;r, State, ZIP Code)

l'.Jqu.ipment data:

fan ufacturer - - -- - - - - - - - 

- - - - - -- - - - - - - - - - - - - - - - - - - - - - - - -- - - - - -- - -- - -- - --

:.Iacbine mo(101 Xo. -- - Serifll1'o. -

--- ---

Dat.e acquired-----

----

--- Ke\v 0 Used 0
How acqnil' ed: P1lC'hased Leased D Rentel1 0

Mainlena,ncc data:
Since the expiration of the \Vflrrant:v, what hfls be011 tbe aye rage numher of

hours per week that you have operated the macl1iue: -
Since the C'xpiration of the warranty. ,vhn.t has bCC'll the f1Terage Humber of

hours pf'r week downtime ' yon ilnve experienced in connectioll with the opera-
ti011 of this machine: --

If servke reqnests lwve b('('11 rnfule to the mflnufaeturC'l' aftee the expiration
of the WalTflnt . have such requests been lwndled to onr satisfactioll:

.All of the time__

--- ------

- 0
A Ilwjority of the time--

--- ----- -------

-- C
Less tlmll the I1fljority of the time_

----- ---

- Q
),TO rC'qnests for service ruade--

--- -------

- 0
Since the expiration of the wari'mlty, has this machine been co,' ered by a

maintennnce contract: Yes 0 Xo i=i
Sincf' the f'xpil'fltion of the \\"flrranty, 1w," the mfl('hinr. been covered b - a time

and materials agreement , rather thau a maintcuance contract: Yes 0 :-TO D

*Note: Downtime is
per weel;: lost due to
maintenfLnce.

reff'ITNl to fLS the nnmlH'r of planned production hours
machine malfunction and does not illclnoe pre,-entive

:\lAJ:\TTEI\AI'CE REFERRAL SERVICE

mI"ED EXPF.RIEXCF. DATA FORM 3

l-urclw.ser )Ja.ta:
1111i,"i(lnal llflme__

-- -- -- 

Title --

--- ---

COllpnny nnmf'--

- --

Phone -

-- - --- ----

Adoress - -

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - -- - - - - - -. - - - - - - - - - - -- - - - - ---- - -

(Street , C:i , Statl', ZIP Code)

Jj(Juip1lcnt duta:
:\lnl111factllrer - - - - - 

- - - - - - - - - - - - - - -- - - - - - - - - - - - - --- - - - - - - - - - - - - -- - -- ---

;\rncJline mo(lc1 Ko. --

-- -

S(' l'ial Xo. --

-- - - --- -

Date aCfJuirecl-- . :-Te"I 0 Used 0
How Hcquireo: Purchased 0 Lensed D Rented 0
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nelivery Data:
Number of days between the time yon signed the contract to acquire the equip-

ment and the time of physical delivery of 010 equipment:
Actual: ------ days, Promised: - -- days.

Number of days between the time of physical deli.ery of equipment and com-
pletion of installation by manufActurer s representative iu such fi manner as to
make the machine operational under your normal operating conditions:

Actual: -- -- days. Promised: - - clays.

Describe the reason for any difference bet\veen the actual and promised times
s('t forth in tlle questions above: -----

--------

____n

---------- -------- --- --- --- ---- --- ----- --- ---

Warranty (lata.
,Vas the lJ8chinf' cO\-erN1 l, ' a warranty Yes 0
If coverec1lJv a warranty, for bow lJany c1nys: --

---

If covered b ' 11 warranty, did the warranty indnde only parts D or botl1

parts :md labor D
During the "';-flrranty period (after the machine was placed in production

operation) ho\\" many hours of c1mvntime* per ,ve"k cUd yon experience:
5 honrs D 0- 10 hours D 10-20 honrs D over 20 hours 0

If complaints were made to tI1e manufflcturf'), during the \VUITallty period. we:r0

the complflini" )1I11(11erl1 () ()nl' "atisfactio1l :
All of tIle time._

----- -----

--------- 0
A. mn.lority of Ow time____

----- --- --------

-- 0
Less tl11n the majority of the time_

----

----- D
1,Ve had no eomplaints-

___-- --- ---

-- 0
'iVhat ,vas 1:w l1umlwr of l,ln.nned pl' orll1ction honr per week for the pieee of

equipment during the warranty period: -

Ko 0

Maintenance data:
Since the l'xpir8.tion of the 'Tarrant:;. wlmt. 118.8 been the n'iera e number of

hours per week that you hflYC' of)erated the HH\chine: ----

--.

Since the expiration (If the warranty, 'That has been the average number of
hours pel' week downtime rou have experienced in connection witb operation of
this machine: -

If service requests have ueel1 made to the manufacturer after tile exviration of
the warranty, lwve SUel1 requests Iieen lJanc11ecl to our satisfaction:

AII of the time--

----

--- D
A majority of the time_

___ ------ --.----

--- 0
Less than the majority of the time_

----

--- 0
;\o requests for service mfH1e--

----- ------

-- 0
Since t.he expiration of the warranty, 111s t-1is machine been covered oy a

maintenance contract: Yes Q o D
Since the expirntion of the ",nn-Hnt.., has the 1lachine been covered by a time

and materials agreement , rnther tlw.n a maintenance contract: Yes C No D

Xote: D()\Yutinw is l' eI'P1TP(1 t() ,\" the number of plnrwed production IJOur!' per

w('pk lost c1nr 10 muclJine mnlfllJl('!i()J) and (loC's Jjot include lllel"E'Iltive llflinte-
JUlJ1CP.
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MAINTENAKCE REFERRAL SERVICE

CO)fPLAINl' REPORT FORU IV
Complaint No. - __n
Date _ u__n___

__-

Purcha8C)' cla,ta:
Imlividual name___

___----- --- 

Title -----

--- --- ---- --------

Company namc_____

--- ---

Phone -

---- --- --- ----

\dd.ress -

----------- - - - - - - ------- -- ---------

(Street , City, State , ZIP Code)

Equipment data.:
)''1an ufacturer - - -

- - - - - - - - -- - - - - - - - - - -- - - - - - - - - -- - -- - - - - -- - - - - - - - - -- - ---

:\lacl1ine model No. ---

--- --------

--- Serial No. 

----- --- --- ----

Date acquired_--___--

----

----_. l\-e\y D sed 0
How Rcquired: Purchased D J.eased D Rented 0

Ayerage number of hours per \ycck tlwt machine hns heen in production opera-
tion: - . Explanation (if necessary) --

----- ---

u----

- - - - -- -- - - - - -- - - - - -- - - - - - - - -- - - -- - - - - - - - - - - - - -- - -- - - - -- - - - - - - - - ----

Is comp1aini under warranty: Yes 0
number

_--

, 01' Rend a copy of ,yarranty.
Is complaint under maintenance or rental contract: Yes o 0

gi,' e maintenance ('ontract Xo. - : rcntal contract Xo. -
Describe complaint: - -

--- - ------ --- - ---- - - -- - - ------

Ko D If so. give warranty

If so

----- --- ---- --- - - ----- ---.- - - - - - - - - -- - -- - - --- - - - - -- - - - - - - -- - - -- - - - - - - - - - - - - - - --- -- - - - - - - - - - - - - - - - --.- -- - - - - -- - - - -- ---- -- - - - - - - - -- - - - - -- - - - - - - - - - - - - - - --- ---

:\lAIX'l'ENAKCE REFERRAL SERVICE

MACiUB'ACT1:HER ADno: REQcEST FORH V
Complaint 

Date --

---

DEAlt ::L-\xuFAcTrRER:

The atiollal Cold Tnle Composition Section of PIA operates n 1\Iaintenanee
Referral Seryice. \Ve haw asJ;:cd our JIH'mbers to report to us information with
regard to maintenance experience on various types of machinery. In order to
maintai1J fairness to all partics, we try to gct hoth sirJe to eycry experience
report.

Enclosed is a complaint submitted to us with regard to one of your products.
The model number , :oerinl number, and purchaser of the product are clearly
indicated.

\Ve would ililpreciate yonr enduation of this complaint. In the event that
affrmatiye steps wil be tRken t.o eliminD.1.e ,,"hat may be a mhmnderstanding, we
wonlc1 appreciate yonr advice so that we may inclnrle such information in our
fies.

Very truly yours
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)IEMRER RESPO SE OXE

FORM VI
Complaint o.------
Date --

DEAR ME),fBER :

Enclosed is the reply we recei, ed from the ::'lanufactnrer regarding your
complaint.

Please advise us if you consider tbis reply satisfactory. Unless we bear from
you within ten days , we ,yil assume that this matter is closed.

Very truly yours

MAKUFACTURER ADVICE REQUEST TWO

FORM VII

Complaint No.--

-..-

Date ------

--- ----

DEAR l\AKUF ACTUREH :

Enclosed is our member s reply to your letter of ---

---------------

. We would
appreciate your advice as to yonr position with reference to this reply.

Very truly yours

::lA1XTE:\AKCE REFERRAL SERVICE

?llE),fBER REPORT FORM VIII
nEAR ::JE:MBER :

The following information is snbmitted in response to yonr recent request:
Equipment data:

::Ianufacturer - - - 

- - - - - - - - - - - - - - - - - - -- - - -- - -- - - - - -- - -- - - - - - -- --- - - -- ----

Machine model 1\0._ Serial 1'0_--

----_---------

Our records indicate that the basic model of this machine was introduced in
year -- , and that there ban been -- - modifications since tbat time.

Approximately --

---

- hundred of said machines 11a"le been installed within the
last years.

We haye had -- -- reports on the .'3pecific model that you have inquired about.
Our reports indicatl' that delivery time for this machine has ranged from 

------

to -- -- days , and deliveries ha'-c been from -- -- to -- -- days of the prom-

ised deli very time.
This machine is (is not) cO\-ered hy fi warranty which includes parts or parts

and labor and lasts for a periocl of - - days.
During the ,vflrrfln1y period, om' members l1aye experienced an average of

-- hours downtime . per week and operated this equipment for an average of

---

- hours per ,veek

*Xote: Downtime is
per week lost due to
maintenance.

referred to a the 1llmher of planned productions hours
machine malfunction anel (loes not include preyentive
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After the expiration of the 'Ivarranty, the equipment has been run by our mem-
bpI's for an average of het\veen -

---

- and --- - hours per TI'eel;:, ,vith a down-
time range of between ------ ancl ------ hours per week.

Serdce requests IlfHle to t118 manufacturer during the ,varrant.. pedal! were
handled satisfactorily:

All of the Ume__

----- ------- -----

- 0
A majority of the timc

_--_ --- ----

------ 0
Less than the majority of the timc--

_----- ---

- 0
:\0 requests were mudc_

--- -----

-- 0
Service requests made

handled satisfactorily:
to tbe manufacturer after the n' ftJ"Rl11"y period were

All of the timc_

__-- ---- --- --.-..-- ---

---- 0
A majority of the timc__

__-_ ..-- ----------

- 0
Less than the ma.iOlity of the tim('--

_-- ----

-- 0
o rerjuests were made--

---- --- --- ---

---- C
Since the expiration of the warrant.y, --

---

% reporting lwxe thi:: machinE'
under a complete llaintenrmcr agreenwnt, -- % reporting IHl'' e thiEI machine
nllder a maintenance agreement ine:lHling parts onl . and - lw\' this
ll!fchine under a 1rflight iime and llf\lerials agreement.

ViTI. han receiyec1 -- - comlllnillis from memlwrs rIming the 111."( --
ilontl1 regarding thb piece of ('11 ipm('nt. ---- -- of 1:1(.'8e complaints were
handled to tile .-:ati.o:faction of ClUJ' members.

The manufacturer dot:,. (dol's 110t) respond to our memh(' r cnmpll1int form.
All of our rC'cords \\ itll regard to this JJj('Cf' of e(luipment ill'e Dxailable for

yom' illsvection. To arrnngp an al1IJoiutllt'nt fill' suell ftn in. c;fJectiol!. please
C011tact -

------ ---
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Academic degrees " courses of instruction

Apparel:
Children '
Men
Women

" .

Page
815

........ . . . . . . . . . . . . . 

471. . . . . . 269 966
. . . . . . .. 136 265. 683 730 771 881 963

. . . . . . . 34 , 39, 645 , 679 . 885

. . . . . . 

, 13 673 . 936

. . . . . . . . 

873

. . . . . . . . . . . . . . . 

178

. . . . . . . . 

660. . . . . . 229 618

....... . . . . . . 

155

. . . . . . . 

941

411
119
455
683

. . . . .. 

257. 794

201
815

'" .

Automobiles

, ........

Used

. . . . . . . . . . .

Automotive parts and service
Battery-powered, light units
Bedding mercrnndise
Books , encyclopedias
Campers. . . . . . .

Capsulets " vitamins
Carpeting and padding. . 

. . . . . . . . .

Carpets and rugs. . . . . . . .
Catalog retailer. 

. .

Chemical manufacturing, facilities of 

.......

Chinchillas

. . . . . .

Cigarettes. ......
Coats , women s. .
Collection agency

. . . . . .

Contests and awards.
Correspondence schools.

Courses of instruction:
Academic degrees

Computer card key punch
Cranberry juice drink 

. . . . , .

Credit cards , issuance without solicitation
Crisco" oil

. . . . . .

Debt , collection service
Debt , consolidation service.

Decorative Antique Items
Department store, facilties 

. . . . . .

Detergent

, "

Ecolo-G" ....... 

. . . . . . .

Dresses , custom designed 

. . . . . . . . . . . . .

Ecolo- " detergent
Encyclopedias
Finance companies
Firearms and accessories. . .

..... ..... 

815
466
975
735
181

257. 794

113
607
653

. . . . . . .. 

448
963
448

229 618

749

..... . ....... ...... 

Commodities involved in dismissing or vacating orders are indicated by italicized page
references.
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Page
147 151 238 691

694 715 726 730 850 854 888 963

Flowers , petals. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 238

Food, chain retailers. 

........, 

424

Franchise contracts , stereo-sound systems 948

Fruit cocktail tree

. ....... ....... 

607

Fuel additive

, "

Prist" 

. . . . . . . 

Fur products. . . . . . . . 699 703 707, 711 719 722 766

Greeting cards . . . . . . . 13
Hair , surgical transplant

. . . . . . . . . . . . . . . . . , . . 

627

Hairpieces. . . . . . . . . 

. . . . . . . . . . . . 

396

Hand tools and hardware.. ....

,........... 

857

Health and beauty aids, manufacturing facilities. . 

. . . . 

477
Health salons. . 

. . . . . . . . . . . . . . . 

Home improvement firms. . . . . . . . 44 784

Hospital supplies and wearing apparel 

. . . . . . 

140

Household furnishings . . . . . . . . 7 261 688 959

Lady Bird Beetle

. . . . . . . . . . . .

' 607

Lighting units , battery-powered 

. . . . . . . . . . 

178

Loans , promissory, chattel and real estate mortgage. . 
Magazine, subscription services. . . . . . . . . 187 201 215

Mail order , sporting goods 

. . . . . . . . . . . , . .. 

665

Manufacturing, facilties for. . 

. . . . .

' 79 411 477 653 922

Meat retailers 

. . . . . . . . . . . . . . . 

738

Medi-Hair

" . " . . . . . . . . . . .

' 627

Mobile homes. 

...... 

. . . . . . 645 800 805 810 885

Mortgage loans 

, . . . . . . 

. . . . . . . . . 71 945

Offce equipment. 

. . . . . . . . . . . . .

' 857

Oil

, "

Crisco

. . . . . . . . . 

181

Portland cement, manufacturing facilities 

. . . . .

922

Praying Mantis

" . . . . . . . . . . . . . . . . . .. 

607

Prist " fuel additive. . 

. . . . . . . . . . 

Quilted fabrics . . . . . . .. 655 660

Radio broadcasting school 

. . . , . . . . . . . . . .. 

439

Real estate firm. . 

. . . . . . . . . . . . 

892

Remover

, "

Snow and Ice

" .... " ...... . . . . .. 

Rubber belts , hoses , manufacturing facilities for

. . . . . . . . . . . .. 

Scar.e. .. ......... ,. 151 421 691 694 850 854

Schools:
Computer card key punch
Professional models

Siding, vinyl

. . . . . .

Snow and Ice " remover. . . . . . . .
Subscriptions , magazine
Swimming-aid device.
Textile fiber products. .
Turbans , ladies

' ..

Used cars

. . . . . .

Flammable fabrics.

,...... 

466

774

. . . . . ,. 

165 201 215

.......... 

. . . . . . 144 640

. . . . . . . 

136
132 252 673 936

..... ....... '" ....... 
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Vending machines and merchandise

Vinyl , siding 

' .

Vitamins

, "

Capsulets

. . . . . . . . . . .

Wearing apparel. 

. . . . . . . . .

Wedding, cocktail , party, wearing apparel
Wholesale, produce. 

. . . . . . .

Weal products, fabrics
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Page

. , . . . .. 

754
774

. . . . .. 

155
540
888

. . . . . . . . . . .. 

970
147 265 640 762





INDEX

DECISIONS AND ORDERS

"'.,. .

Page
. 815Accreditation of correspondence courses. .

Acquiring corporate stock or assets:
Clayton Act, Sec. 7 . . . . . . . . . . . . . . . . . . . .. 79 411 424 477 653
Federal Trade Commission Act, Sec. 5 .... '" 424 , 922

Acquisition proposed, opinion in support of, after divestiture order. . . . . 653
Additional costs unmentioned, misrepresenting prices as to ...... 857 , 873
Advertising and promotional expenses, discriminating in price through.

See Discriminating in price.
Advertising falsely or misleadingly:

Business status , advantages or connections-
Business methods and policies. . 

. . . . . . 

. .. 439 466
College

" " " " '" 

. . . . . . . . . . . . 815
Identity. "

...,.... 

. . . . . . . . . . . . 873
Mail order house advantage. , . . . . . . . . . 857
Manufacturer. . . . . . , . . . . , . . . . . . . . . 93 774
Nature of business. . . 

. . . . . . . . . .

754
Organization and operation. . . 

. " ........,. ...... 

... 948
Personnel or staff. . . . . . . . . . . . . . .. 229 291 784 815 873 948
Producer status of dealer or seller , . . . . . . . . . . . . . .. 269 774
Prospects

. . . . . . . . . . . . . . . . . . . . . 

. . . . . . 948
Reputation, success or standing . , . . . . . . . . . . 815Composition of goods. . . . . . . 93 , 265 , 269 , 396 , 627

Connections or arrangements with others. . . 34 774
Dealer being manufacturer. . . . . 

. . . . . . . . . . . . . . . . . . . . . 

269
Dealer or seller assistance.. 

..,.... ..,....... "

'., 119
Demand, business or other opportunities . . , . 21 948
Earnings or profits. . 

. . . , . . . . . . . 

.. 21 , 119 , 439 , 466 , 754 , 948
Endorsements, approval and testimonials . . , . . . , . . . . . . . 229Financing arrangements . . . . . .. 7 113 375

392 427 618 645 948
Free goods or services. . . 

. . . . . . . . . . 

. 93 155, 229 774 784
Government approval , action , connection or standards. 53 , 448 , 738 , 815
Guarantees , fictitious or misleading . . 21 93, 119, 155, 178 304

607 665 738 754 774 857 948

. . . . . .. 

. . . . . . . . . . 815

. 21 , 439 , 466

'" .

Identity, . , . . 

. . . . . . . .

Individual or private business being educational
Individual' s special selection or situation. 

.......

Jobs and employment service. . . 

. , . .

*Covering practices and matters involved in Commision orders. References to matters
involved in vacating or dismissing orders are indicated by italics.

1067

487" 883 C" 73 - 69



1068 FEDERAL TRADE COMMISSION DECISIONS

DECISIONS AND ORDERS
Page

Limited offers or supply. 

. . . . . . . . . . . . . . . . . . . . 

155
Mail order house advantage. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

857
Nature of product or service. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

975
Prices. 

. . . . . . . . . . . . . . . . . . . . . . . . . . .. 

, 34 , 44 , 49, 645 , 673
679 688 , 738 , 784 , 892 , 936 , 959

Additional charges unmentioned. 

. . . . . . . . . . . . . .. ... 

857 , 873
Bait offers. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 62 738 784 873
Demonstration reductions. 

. . . . , . . . . . . . . . . . . . . . . . . . . . . 

784
Exaggerated, fictitious as regular and customary. 

. . . . . . . .. 

269 , 857
List or catalog as regular sellng. 

. . . . . . . . . . . . . . . . . . . . . . .. 

Percentage savings

, . . . . . . . . . . . . . . . . . . . . . . . . . . 

607
Refunds. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 113 304 665 754
Retail as cost, wholesale , discounted , etc. 

.................. 

857
Terms and conditions. 

. . . . . . . . . . . . . 

313 , 318 427
618, 645, 673, 679 688, 738, 784 881 892 936 959

Usual as reduced or special. 

. . ., 

, 93 , 155, 229, 269 645 754 784
Prize contests. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

, 229
Qualities or properties of product or service. 

. . . . . . . . . . . . . . 

627
Cosmetic or beautifying. 

. . . . . . . . . . . . . .. 

155 396
Durability or permanence. 

. . . . . . . . . . . . . . . . .. 

774 784
Fire-extinguishing or fire-resistant. 

. - . . . . . . . . . . . . . . .. 

655 , 660
Medicinal, therapeutic , healthful , etc. , 155
Nutritive. 

....................,.... . " 

181 975
Perma-Teque hair replacement system. 

. . , . . .. "

396
Reducing. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . , . . . . . . . 

181

Quality of product or service. 

. . . . . . . . 

, 85 , 119, 607 738, 754 , 868

Quantity in stock. 

., ............ . . . . . . . . . . . . . . . 

857
Refunds, repairs, and replacements. 

. . . . .. ......... 

607 754 857
Results. 

. . . . . . . . . . . . . . . . . . , . . . . . . . . . . . . .. ... 

868
Safety of product. . . . . . 

. . . . . . . . . 

. 85 396, 448 455 627 868
Scientific tests. 

. . . . . . . . . . . . . . . . . . . . . . ., 

Seals , emblems , or awards. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

815
Services. 

. . . , . . , . .. ......... . . . . .. 

291 304
Size and extent. 

. . . , . . . . . . . . . , . . . . , . . . . . . . . . . . .. 

665, 873
Size or weight.. 

............,..................,... 

738
Source or origin. 

. . . . . . . . . . . . . . . . . . .. ............... 

269
Special or limited offers. 

. . . . . . . . . . . . . . . . . 

, 754
Statutory requirements:

Textile Fiber Products Identification Act. 

. . . . . . . . . . . . . . . 

, 269
Truth in Lending Act . . . .. 1 , 34 , 44 , 49 , 58 , 71 , 76

113, 119, 132 278 313 318 375 381 392 427, 618 645
673 679 688 735, 738 784 800 805 810 885 892 936 959

Wool Products Labeling Act. 

. . , . . . . . . . . . . . . . . 

265
Surveys. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ., 

Terms and conditions. . . . . . . 21 113, 229 439 665 774 857 948
Tests and investigations. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

868
Allowances for services and facilitjes , discriminating jn price through.

See Discriminating in price.
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Page
Bait prices, advertising false. . . 

. . . . . . . . . . 

. . . 738 784 , 873
Bonded business, misrepresenting as to " '" 165 187, 201 215
Boycott seller-suppliers, combining or conspiring to . . . . . . . . 471

Business methods and policies. . . . . . . . . . . . . . . . . . . 439 , 466 , 794
Business status, advantages or connections:

Business methods and policies. . 

. . . . . . . . . . . . . .. 

439
College, advertising falsely as to . . . . . 

. .. ...........

' . 815

Connections or arrangements with others . . . . . . 93 774
Identity. . . . . . . . . . . . . . . . . . . . . . . 

. . . . . . . . . . 

873
Individual or private business being educational. 

. . . . . . . . . .. 

. 815

Mail order house advantage

. . . . . . . . . . . . . . 

. . 857

Manufacturer, nature of ........,................ 93 774
Nature of . . . 

. . . . . . . . . . . . . . . . . . . . . . . . .. 

...... 754
Organization and operation

. . . . . . . . . . . . . . . . . . 

. . 948

Personnel or staff. . 

. . . . . . . . . . . . .. 

.. 229 784 815 873 948
Producer status of dealer or seller 

. . . . . . . . . . . 

774
Prospects. . . . . . . . . . . 948
Reputation, success or standing . . 

. . .. ....... .......

' 815

Size and extent

. . . . . . . . . . 

. . . . . . 665 873
Clayton Act:

Sec. 7 - Acquiring corporate stock or assets
Coercing and intimidating distributors. . 

. . .

College, advertising falsely as educational. . .
Com bining or conspiring -

Boycott seller-suppliers. . . . . . . . . . . . 

. . . . . . 

. . . 471

Eliminate competition in conspirators ' goods. . .. ...... " 471
Enforcing or bringing about resale price maintenance concertedly 749
Restrain and monopolize trade. . . . . . . .. " 471

Concealed subsidiary, fictitious collection agency, etc. 

........ 

.. 257

Connections or anangements with others. . . . . . . . 34 774
Contracts and agreements , maintaining resale prices

. . . . . . 

749
Cosmetic or beautifying qualities of product or service . . . . 155 396 627
Court documents, simulating. . 

. . . . . . . . . . . . . . . . . 

794
Cutting off access to customers or market . . . . . . . . 471 749
Cutting off supplier or service 

. . . . . . . 

749
Dealer, falsely representing self as manufacturer. . . . . . . . 

.. 

. 269 287
Dealer or seller assistance: Advertising falsely and

misrepresenting.. 

.............................. 

119
Deceptive techniques , television depictions used in advertising. . . 181
Demand, business or other opportunities , advertising falsely

and misrepresenting. . . . . . 

. . . . . . - . . . . . .

Demonstration or reduction prices, advertising falsely. .
Discriminating in price
Dismissal orders:

Complaint against New York City drug firm concerning acquisi-
tion of another NYC company manufacturing and selling
similar and non-food household consumer products

411 424 477 653

. . . . . . . . . .. 

749
. . . 815

948
. 784

970

. . . 477
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Page

Complaint against wood fiber products marketer on grounds that
firm voluntarily stopped selling product , cooperated fully
with Commission, and sales were de minimis. 

. . . . . . . 

. 238

Distributors , coercing and intimidating. . . . . . . . . . . . . . . . . . . . 749
Divestiture orders. See Acquiring corporate stock or assets.
Durability or permanence of product or service, advertising

falsely. . . . . . . . . . . . . . . . . . . . . . . . . . .
Earnings or profits:

Advertising falsely. . . . . . . . . . . . . . . . . 21 119 439 466 754 948
Misrepresenting. . . . . . . . . . . . . . . . . . . . . 21 119, 439 754 948
Securing agents through misrepresentation. . . . . . . . 165, 187 201 215

Eliminate competition in conspirators ' goods , combining or
conspiring to 

............................. 

. . . . . 471

Endorsements, misrepresenting. . . . . . 

. . . . 

229
Enforcing dealings or payments wrongfully. . . . . . . . . . . . . . . 155 , 291
Enforcing price maintenance, combining or conspiring to . . . . . . . . . . 749

Exaggerated as regular and customary, advertising prices falsely. 

. .. 

. 857

Federal Trade Commission Act:
Sec. 5 -

Acquiring corporate stock or assets

. . . . . . . . . . . .

Discriminating in price. . 

. . . . . . . , . . . . . .

Securing orders by deception

. . . . . . . . . . . . . . . .

Shipping, for payment demand, goods in excess of or
without order. . . 

. . . . . . . . . . . .. ............... 

155
Fictitious preticketing, misrepresenting prices 13 , 17 , 269
Financing, advertising falsely and/or misrepresenting . . . . . . . 7 113

375 392 427, 618 645 948
Fire-extinguishing or fire-resistant, advertising falsely. . . . 655 , 660
Fixing prices concertedly. See Combining or conspiring.
Flammable Fabrics Act:

Importing, sellng or transporting flammable fabrics . 136 , 140 , 144
151, 283, 324 . 32S , 33 385 421 691 , 694 , 71 726 , 73 771 , S50

854 888 941 963
Free goods or services, advertising falsely and/or misrepresenting. 

. . .

' 93

155, 165. 229 774 784

. . . 774 784

424 922
. . . 970

165 229

Fur Products Labeling Act:
Composition of product. . . . . , ,
Guaranties , furnishing false
Invoicing products falsely
Misbranding or mislabeling. . 

Neglecting to make material disclosure, . 

. . 69 707, 766

. . . . . . . . 

. . . 766

. 408, 699 703, 707 711 719 722 766
. . . . 69 703 . 707, 711 , 766
. . . . . . 40 699 , 703 , 707

711 719 722 766
Statutory requirements. 

.............. 

699, 703 707 711 766
Furnishing means and instrumentalities of misrepresentation

of deception

. . . . . . 

. . . . .. 13 165, 187 201 215 229
Government approval, action, connection or standards, advertising

falsely and/or misrepresenting. . . . 53 165, 187, 201 215, 448, 738 815
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Page

Guarantees , fictitious or misleading, advertising falsely and/or
misrepresenting. . . . . . . . . . . . . . . . 21 119, 155, 165, 178 187,

201, 215, 304 332 607 665, 738 754 774 857, 948
Guaranties, furnishing false. . . . . . . . . . . . . . . . . . 332 754 766 966
Identity. . . . . . . . . . . . . . . . . . . . . . . . . . . .. 21 873

Advertising falely. . 

. . . . 

. . . . . . . . . . . . . . . . . . . 21 873
Misbranding or mislabeling. . 

. . . . . . . . . . . . . . . . . . . . . . .. 

Misrepresenting business status. . . . . . . . . . . . . . . . 21 , 873
Imported products, misrepresenting domestic as . . 

. . . . . . . . . . . . . 

269
Importing, sellng or transporting flammable wear. . 136, 140, 144, 151 283,

324 328 332 385, 421 691 694 715, 726, 730, 771, 850 854,
888 941 963

Individual or private business being educational , religious or
research institution or organization. . . . . . . . .

Individual' s special selection or situation , advertising
falsely. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 85 , 93

Interfering with distributive outlets. . . . . . . . . . . . . . . . . . . . . . 749
Interlocutory orders: See also Interlocutory orders with opinions.

Authorizing hearing examiner to issue subpoenas ad testificandum
to federal, state and local officials and employees. . . . . . . . . . 1030

Authorizing hearing examiner to issue subpoenas ad testificandum
to officials or employees of government agencies

. . . . . .

Compellng, with written approval of the Attorney General of
the United States , witness Joseph F. Malone to give testi-
mony and other information as required by the hearing

..... 

. . 815

1030

examiner
Denying -

Appeal from hearing examiner s denial of respondents
motion to compel testimony or in the alternative , for
an order striking certain allegations from the
complaint

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1033
Appeal from hearing examiner s protective order . . . . . . . . . . . 996

Appeal from order denying request for extension of time,
and denying request for issuance of su bpoenas
duces tecum. 

. . . . . . . . . . . . . . . . . . . .

Application for review of hearing examiner s order
denying cement cost subpoena duces tecum. 

. . . . . . . . . . . 

1046
Complaint counsel' s request for permission to appeal

hearing examiner s order denying request to oppose
application for 190 subpoenas duces tecum and for
other relief. . . 

. . . . . . . . . . . .. ............... 

985
Motion for a stay of hearings and appeal from hearing

examiner s denial of application for subpoena duces
tecum directed to the Commission. . . 

. . . . . . . . . . . . . . 

1005
Motion to disqualify Commissioner Jones from participation

in the proceedings. . . . . . 

. . . . . . . . . . . . . . . . .

Motions to dismiss complaint for failure to join respondents
bottlers as indispensible parties. . . . . . . . . . . . . . . . . .. 1023

......................... 

. . . . . . . . 986

1031

1040
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Page

Petition to modify final order by setting aside order to
cease and desist as to Ira Rubin in his individual
capacity

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

1022
Request for permission to fie interlocutory appeal and

for stay of hearings pending appeal. . . . . . . . . . . .
Request for review of hearing examiner s adverse ruling on

request for an extension of time and for oral deposi-
tions and subpoenas duces tecum. 

. . . . . . . .. ......

Dismissing Commission order to show cause because civil penalty
proceeding is appropriate avenue of relief in this case. . . . . . . . 1044

Dismissing complaint counsel's interlocutory appeal from hearing
examiner s order authorizing the Fidelity and Deposit
Company of Maryland to intervene for failure to meet require.
ments of Rules of Practice 

. . . . . . . . . - . . " .. '" 

990
Placing on Commission s docket for review, hearing examiner

order authorizing subpoenas to Commission employees. . 

. . . . . 

1032
Returning to hearing examiner the certification of respondent

application for subpoena ad testificandum directed
to Commission official. . 

.. ..................... 

1037
Interlocutory orders with opinion:

Denying -

Appeal from hearing examiner s order denying applica-
tion for a subpoena duces tecum

. . . . . . . . . . . .

Appeal from hearing examiner s ruling denying Motion to
Dismiss and/or for Summary Decision. . . . . .. 

....... 

1011
Appeal from order requiring compliance with subpoenas

duces tecum obtained by complaint counsel. . 

. . . . . . . .

Motion to file interlocutory appeal from hearing
examiner s denial of respondents ' motion to dis-
miss complaint on grounds that Commission violated
its own Procedures and Rules of Practice and that
complaint counsel wil be relying on illegally
obtained evidence. . . . 

. . . . . . . . . . . . .. ........ 

997
Motions to remove case from litigation pending Com-

mission s decision on another case and remanding
case to hearing examiner for further proceedings. . . .. .... 989

Petition to reopen proceedings for purpose of modifying
Commission order. . 

. . . . . . . . . . . . . . . . . . 

1045
Third party appeal, motion to quash or limit subpoenas

duces tecum and request for oral argument. . . . . . .
Granting complaint counsel' s appeal from hearing examiner

d(;cision denying motion to quash subpoena duces tecum
issued to Secretary of the Commission, quashing said
su bpoena and remanding case to hearing examiner for
further proceedings

. . . . . . . . . . . . . . . . . . . . . 

1016

Quashing subpoena duces tecum issued to Secretary of the
Commission. . . . . . . 

. . . . . . . . . .. ............

' 1016

1036

1035

1016

1007

986
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Invoicing products falsely:
Federal Trade Commission Act. . . . . . . . . . . . . . . . . . . . . . . 762
Fur Products Labeling Act. . . . . 408 699, 703 707. 711 719 722 766
Wool Products Labeling Act. . . . . . . . . . . . . . . . . . . . . . . . . 762

Jobs and employment service, advertising falsely. . . . . . . . . . 21 , 439 , 466
Knowingly inducing or receiving discriminations in violation of

Sec. 5, Federal Trade Commission Act. . . . . . . . . . . . . . . 970

Law or legal requirements, misrepresenting. . . . . . 

. . . . . 

. . . 257

Limited offers or supply, advertising falsely

. . . . . . . . . . . . . . . . . 

155
List or catalog prices , as regular

. . . . . . . . . . . . . . . . . . . . . . .. 

Maintaining resale prices through contracts , price schedules and
announcements. . . . . . 

. . . . . . . . . . . . . . . . . . . . . . 

749
Manufacturer, misrepresenting nature of business status . 93, 287, 774
Merger proceedings. See Acquiring corporate stock or assets.
Misbranding or mislabeling:

Composition -

Fur Products Labeling Act. . . . . . . . . . . . 699 703 707, 711 766
Textile Fiber Products Identification Act. . . . . . . . . . . .. 93 , 287,

640 , 683, 730 , 966
. . . . . , . . . . . 147 265, 640 762 881Wool Products Labeling Act

Statutory requirements-
Fur Products Labeling Act. . . . . . . 
Textile Fiber Products Identification Act. . .

699 703 707. 711 766
. . . . . . . 93 . 287

332 640 683 730 966
. . . . . . . . . . . 147, 265, 269 , 640 . 762Wool Products Labeling Act

Misrepresenting:
Dealer being manufacturer. . 

. . . . . . . . . . . 

287
Earnings and profits. . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

754
Furnishing means and instrumentalities . . . . . . . . . 187
Identity. . . . . . . . . . . . . . 

. . . . . . . . . 

. . . . . 873

Personnel and staff. . . . . . . . . . . . . . . . . . . . . . . . . . . 873 948
Qualities or results of product. . 

. . . . . . . . . . . . . . . . . . 

396
Size , extent or equipment. 

. . . . . . . . . . . . . . . . . 

. . . 873

Statutory requirements. . . . . . . . . . . . . . . . 278 318 375, 381 388
Terms and conditions. . . . . . . . . . . . . . . . . . . . . . . . . . 304 , 439

Misrepresenting business status , advantages or connections:
Bonded business. . . . . . . . . . . . . . . . . . . 165, 187, 201 215
Businessmethocl, policies and practices. 

. . . . . . . . . . . . . . . . . 

794
Concealed subsidiary, fictitious collection agency. 

. . . . 

. . . . 257

Connections and arangements with others . . . . . . . . . . . . . . 93 774
Dealer being manufacturer. . . . . . . . . . . . . 269 , 287
Government endorsement, sanction or sponsorship . . . . . . . 165
Identity. . . . . . . . . . . . . . . . . . . . . . . . 
Manufacturer s operations 

. . . . . . . . . . . . . . . . . 

Nature

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

. . 754

Personnelorstaff . . . . . . . . . . . . . . 257 291 784
Producer status of dealer. . 

. . . . . . . . . . . . . . . . . . . . 

774
Services. . . . . . . . . 

. . . 

. . . . . . . . . . . . . . . . . . . . . 291
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l\srepresenting goods:

Composition. 

. . . . . . . . . . . . . . . . . . . . . . . . . 

396 , 627
Dealer or seller assistance. 

. . . . . . . . . . . . . . . . . . . . . . 

119
Demand for or business opportunities

. . . . . . . . . . . . . . . . 

, 948
Earnings or profits 

.....................

119 754 948
Endorsements. 

. . . . . . . . . . . . . . . . . 

229
Free goods or services 

. . . . . . . . . .. 

165 187
201 215 229 774 784

Guarantees. . . . . . . . . . .. 21 119, 165, 304 754 774 857, 948
Individual '5 special selection or situation. 

. . . . . . . . . . . . . . 

Jobs and employment 

. . . . . . . . . . . . . . . . . . . . . . 

439
Law or legal requirements. 

. . . . . . . . . . . . . . . . . . . . 

257

Manufacture or preparation. 

. . . . . . . 

941 963
Nature of goods. 

. . , . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

873
Prize contests. 

. . . . . . . 

165 187, 201 215 229

Qualities or properties. 

. . . . . . . . . . . . . . . . . 

396 774 784

Quality of product. . . . . . . . . . . . . . . . . . . . . . . . 119 754 868

Quantity 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

857Refunds . . . . . . . . . 113 304 754 857

Results. . 

. . . . . . . . . . . . . 

. . . 396 , 627 , 868
Safety of product. 

. . . . . . . . . . . . . . . . . . . . 

396

Special or limited offers 

. . . . . . . . . 

754
Statutory requirements-

Truth in Lending Act. . . . . . . . . 1 , 7 , 21 , 39 , 44, 49 , 58 . 71 . 76 , 93
113 119 132 252 261 291 392 618. 645 673 688 735. 738

784 800 805, 810 892 936 945 959

. . . . . . . . . . . . . . . . . . . . . . .. 

113 , 229 439 774 794 857:892 948
........................ %8

Surveys 

.........

Terms and conditions. 

. .

Tests , purported. 

. .

Misrepresenting prices:
Additional costs unmentioned 

. . . . . . . . . . . . . . . . 

857, 873
Bait " offers. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

784 873
Demonstration reductions. 

. . . . . . . . . . . . . . . . . . . . . . . . . 

784
Exaggerated , fictitious as regular and customary 

. . 

269, 857
Fictitious preticketing 

. . . . . . . . . . . . . . . .. 

Retail as cost , wholesale , etc. 

........ . . . . . . . . . . . . 

857

Terms and conditions. 

. . . . . . . . . . . . . . . . .. 

21, 165

187, 201 215 252 313 318 427, 618 645 673, 679 688 , 784 , 800
805 810 936 945 959

Usual as reduced or to be increased 

- . . . . . . . . . . . . 

, 229 , 269 , 754

Modified order:
Previous order banning acquisition for 10 years , 69 F. C. 226

modified by bringing its provisions more into line with
orders issued since 1967 , involving other food chains. 

. . . . . . . . 

424

Nature of business , advertising falsely and/or
misrepresenting. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

754 873 975
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Neglecting, unfairly or deceptively, to make material disclosure:
Composition 

. . . . . . . . . . . . . . . . . . . . . . . . 

396 , 627 683
IdenUty 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

873
Prices. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 165 187 201

215, 269, 738 754 784 857, 873
Prize contest. 

. . . . . . . . . . . . . . . . .. .......... 

Qualities or properties. 

. . . . . .. ...,...... 

396 627, 655, 660
Quality, grade or type

. . . . . . . . . . . . . . . . . . . . 

738 , 868
Safety of product. 

. . . . . . . . . . . . . . . . . . . . . 

396 455 627, 868
Sales contract, right-to-cancel provision. 

. . . .. 

119, 165, 201, 229 291 375, 381 396, 427, 627 754, 892
Statutory requirements 

Fur Products Labeling Act. 

. . . . . . . . . . . . .

408, 699 703
707 711 719 722 766
. . . . . . . . 287, 332

640 , 683, 730 , 966
Truth in Lending Act. 

. . . . . . .. ... 

7. , 34 , 39 , 44 , 49 , 58
76, , 113 . 11 132 , 25 261 , 27 291 , 313, 318 , 375 , 381

388 392, 427 618, 645 673 679 688, 735 738, 784 800 805,
810 881 892 936 945, 959

Wool Products Labeling Act . . . . . . . . . . . 147 . 269 . 640 , 762 , 881
Terms and conditions. 

. . . . . . . . . . . .. 

, 21 , 34, 39 , 44 , 49 , 71 , 76
113 119 132, 165 187, 201 215, 229, 252, 261, 278, 304 . 313 , 318

375, 381, 392 439 618 645, 665, 673 679 688, 735 738
774, 800, 805 810, 881 892 936 945 959

Nutritive , advertising falsely qualities of product or
service. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Organization and operation, advertising falsely
Percentage savings, advertising falsely. 

. . . . . . . . . . .

Performance, Perma Teque hair replacement system, falsely
representing qualities or results of 

. . . . . . . . . .

Personnel or staff -

Advertising falsely. 

. . . . . . . . . . . . . . . . . .

Misrepresenting business status. 

. . . . . .

Preticketing merchandise misleadingly.
Price discrimination. See Discriminating in price.
Price-fixing conspiracy. See Combining or conspiring.
Price schedules and announcements. 

. . . . . . . . . . . . . . . . . . . . . 

749
Prices -

Additional charges unmentioned. 

. . . . . . . . . . . . . . . , . . 

857 873
Advertising falsely. 

. . . . . . . . . . . . . . . . . . . .. 

, 34 , 49 , 85,
645 673 679 688 738 784 892 936 959

Bait offers. . . . . . . . . . . . . . . . . . . . . . . . . . . 62 738 784 873
Demonstration or reduction. 

. . . . . . . . . . . . . , . 

784
Exaggerated as regular and customary

. . . . . . .. ......... 

857
Neglecting to make material disclosure. 

. . . . . . . . . . . . 

165 738 754
784 857 873

Percentage savings. 

. . . . . . . . . . . . . . . . . . . . . . 

607, 857
Sales contract, right.to-cancel provision. 

. . . . . . . . . . . . . . 

187, 215

Textile Fiber Products Identification Act

181 975
. . . . . . . 948

. . . . . . . . . 607

. . . 396

229 784 815 873 948
257, 291 , 784 , 873 , 948
. . . . . . . . .. 13
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Terms and conditions. . . . . . . . . . . . . . . . . . . . 21 , 34 , 44 , 49, 313,
618 645, 673, 679, 688 738, 784 881 892. 936 959

Usual as reduced , special , etc. .... .,............ 62, 155,
229, 645, 754 784

Prize contests: Advertising falsely, misrepresenting, and neglecting
to make material disclosure. . . 

. . . . . . . . .

165 187 201 215 229
Producer status of dealer or seller , advertising falsely and

misrepresenting. . . . . . 

. . . . . . . . . . . .

Product, advertising falsely safety of . . 

. . . . . . . . .

Prospects, advertising falsely. . . 

. . . . . .

Qualities or properties of product Of service:

Cosmetic or beautifying. . . . . . . . . . . . . . . . . . . . . 155, 396 627
Durability

. . . . . . . . . . . . . . 

. . . . . . . 396 774 784
Fire-extinguishing or fire-resistant. . . . . . . . . .. ....... 655 , 660
Medicinal, therapeutic , healthful, etc. ... . . . . 62 155
Misrepresenting. . . . . . . . 

. . . . .. 

........... 396, 774 784
Neglecting to make material disclosure. . . . . . . . . . 396 627, 655 660
Nutritive. . . . . . . . . . . . . . . . . . 181 975
Reducing. . . . . . . . . . . , . . . . . . . . . . . . . 181

Quality of product or service:
Advertising falsely. .. .......... 53 85, 119 607, 738 754 868
Misrepresenting. . . , . . . . 

. . . . 

. . . . . . . . . . 119 754 868
Neglecting to make material disclosure. . . . . , . . . 738 868

Quantity of product. . , . , . . . . . . . . . . . , . , . . , . . . . . . 754 857
Reducing, advertising falsely qualities of product or service

. . . . .. 

. 181

Refunds, repairs , and replacements , advertising falsely and/or
misrepresenting. . . . . . 

. , . . . .. 

.... 113 304 607, 665, 754 857
Reputation, success or standing, advertising falsely

. . . . . . . . . . . . . 

815
Restrain and monopolize trade, combining or conspiring to ........ 471
Results , advertising falsely and/or misrepresenting. . , .. .. 396 627, 868
Retail as cost, wholesale, discounted, advertising falsely

prices as . . . . . 

. . , . . . . . . . . . . .

Safety of product:
Advertising falsely. . 

, . . , . . . . . . . . . 

. 85, 396 , 455, 627 , 868
Misrepresenting. . . . . . . 

. .. ....,.,.... 

...... 396 , 448
Neglecting to make material disclosure. . . . . . . . . . 396, 455, 627, 868

Sales contracts:

Misrepresenting. . . . . . . . . . . . . . . . . 296, 375 381 396 427, 774
Neglecting to make material disclosure. . . . . . . 1 , 7, 21 , 39, 44 , 93 , 119

165, 187, 201 , 21 229 , 396, 627. 754 , 892
Securing signatures wrongfully

. . . . . .. ." .... 

. 318 375, 439
Terms and conditions. . 

. . . . 

. . . . . .. 21 62, 229, 774 794
Scientific tests, advertising falsely 

. . . . . . . . 

. . 53

Seals , emblems or awards, advertising falsely. . . . . . . 815

Securing:
Agents

. . . . . . 269 774
396 627, 868

. . . . . . . . 948

. . . . . . 857

......." .......... ..... 

165, 187, 201 215
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Page
Orders

. . . . . . . . . . . . . . . . . . 

. 165, 187, 201 215 229
Signatures. 

. . . . . . . . . . . . . . . . . . . . . . . 

318 375 439 784
Services, misrepresenting. 

. . . . . . . . . . . . . . . 

291 , 304
Shipping, for payment demand, goods in excess of or without

order. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

155
Simulating another or product thereof: court documents 794
Size and extent, advertising falsely and/or

misrepresenting. 

. . . . . . . . . . . . . . . . . . . . . . . . . . 

665, 738 873
Source or origin of product, misrepresenting. 

. . . . . . 

269
Special or limited offers , advertising falsely and

misrepresenting. 

. . . . . . . . . . . . . . . . . . . . . . .

Statutory requirements:

Fur Products Labeling Act. 

. . . . . . . .

. 62 754

. 408 , 699 , 703
707 711 719 722 766
. . . . .. 93 . 269 , 287.
332 640 683 730 966

Truth in Lending Act. 

. . . . . . . . . . . . 

, 7, 39, , 71
113 119 132 252 261 278 291 313 318, 375, 381 388

392 427, 618 645, 673. 679 688 735. 738 784 800 805 , 810 , 885,
892 936 945, 959

Wool Products Labeling Act. . . . . . . . . . 147, 265, 269 . 640 , 762 , 881
Surveys, advertising falsely and misrepresenting 

. . . . . . . . . . . . 

Television depictions, deceptive techniques. 

. . . . . . . . . . . 

181
Terms and conditions:

Advertising falsely.

Textile Fiber Products Identification Act

. . . . . . . . . . . . . . . . 21 , 34 . 113 , 229 , 439 , 665
673, 679, 738, 774 , 784 , 857 , 881 . 892 , 936 , 948 , 959

Misrepresenting. 

. . . . . . . . . 

113 165, 187 201 215,
252 278, 291 313 318, 375. 381 388 392, 427 439 618 . 645 , 688

800 805 . 810 , 857, 892 , 93 948 , 959
Neglecting to make material disclosure. .....

76, 113 . 119, 132 , 165, 187. 201 , 215 , 229 . 252 , 261 , 291 , 427 , 439
618 645 665, 673 679, 688 735 738 800 805 810 881 892

936, 945 . 959
Prices. . . . . . . . . . . 21 , 34 , 44 . 49 , 618, 645, 673 , 679 , 688 , 784 . 945
Sales contract. 

. . . . . . . . . . .. 

165, 187, 201 215, 229, 774
Tests and investigations , advertising falsely. 

. . . . . . . . . . . . . . . . . 

868
Textile Fiber Products Identification Act:

Advertisjng falsely. 

. . . . . . . . . . . . . . . . . . , 

, 269
Composition. 

. . . . . . . . . . . . . . . . . . 

287 640 683 730 966
Guaranties , furnishing false

. . . . . . . . . . . .. ..... 

966
Misbranding or mislabeling. 

. . . . . . . . . . 

93, 287 640 683 730 966
Neglecting to make material disclosure. 

. . . 

287, 332 683 730 966
Statutory requirements. 

. . . . . . . . . . 

93, 269 618 640 683 730 966
Threatening and boycotting competitors. 

. . . . . . . .. ...... 

471
Threatening suits , not in good faith: delinquent. debt coJIection 

. . . . . . 

794
Threatening withdrawal of patronage. 

. . . . . . . . . . . . . . . . . . . . 

749
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Truth in Lending Act:

Advertising falsely. . . . . . . . . . . . . . 7, 21 , 58 76,
113 119, 132 278, 291, 313 332 375, 388 392 427, 618 645,
673 679 688 735 738, 784 800 , 805 , 810 881 892 936 959

Financing. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

618 645
Misrepresenting. 

. . . . . .. 

21, 44, 49, 113 119 132
252 645 673, 688 735 738 784 800. 805 810 892 936, 945, 959

Neglecting to make material disclosure. 

. . 

49,
119, 132, 252 261 375 427, 618, 645, 673 679, 688, 735, 738

784 800 805. 810, 881 , 892 , 936 , 945, 959
Prices. 

. . . . . . . . . . . .. 

21, 252, 313 427, 618, 645,
673 679 688 738, 784 800, 805 810, 892 936 945, 959

Signatures. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

Statutory requirements. 

. . . . . . . . . . . 

76, 113 119 132, 252 261 318, 392 618 645. 673, 679 , 688, 735,
738, 784 800 805, 810, 881 892 936, 945, 959

Terms and conditions. 

. . . . . . . . . 

34, 44, 119 252
261 278, 291 318 332 375, 388 392, 427, 618 645, 673, 679 . 688

735 784 800 805, 810 881 892 936 945 959
Unfair methods or practices , etc. , involved in this volume:

Acquiring corporate stock or assets.
Advertising falsely or misleadingly.
Boycotting seller-suppliers.
Claiming or using endorsements or testimonials falsely or misleadingly.
Coercing and intimidating.
Combining or conspiring.
Cutting off access to customers or market.
Cutting off supplies or servce.
Discriminating in price.
Failing to maintain records.
Furnishing false guaranties.
Furnishing means and instrumentalities of misrepresentation and deception.
Importing, manufacturing, selling, or transporting flammable wear.
Invoicing products falsely.

. Knowingly inducing or receiving discriminating price.
Maintaining resale prices.
Misbranding or mislabeling.
Misrepresenting oneself and goods - Business status, advantages or

connections.
Misrepresenting oneself and goods - Goods.
Misrepresenting oneself and goods - Prices.
Neglecting, unfairly or deceptively, to make material disclosure.
Offering unfair, improper and deceptive inducements to purchase or deal.
Securing agents or representatives by misrepresentation.
Securing orders by deception.

Securing signatures wrongfully.
Shipping, for payment demand, goods in excess of or without order.
Simulating another or product thereof.
Threatening infringement suits, not in good faith.
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Page
Using contest schemes unfairly.
Using deceptive techniques in advertising.
Using misleading name - Goods.
Using misleading name - Vendor.

Using deceptive techniques in advertising television depictions. . . . . . . 181
Using misleading name:

Concealed subsidiary, fictitious collection agency. 

. . . . . . . . . . .

Connections and arrangements with others 

. . . . . . . .

Identity. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Individual or private business being educational , religious or research

jnstitution or organization. . . . . . . 

. . . . . . . . . . . . . . . . . . 

815
Usual as reduced, special, etc. , prices 62 93, 155, 229 269 645 754 784
Wool Products Labeling Act:

Advertising falsely. . . 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . 

265
Composition. . . . . . . . . . . . . . . . . . . . 147, 265, 640 762
Invoicing products falsely. . 

. . . . . . . . . . . . . . . . . . . . . . . . 

762
Misbranding or mislabeling. . . . . , . . . . . . . . 147, 265, 640 , 762 , 881
Neglecting to make material disclosure. . . . . . . . . . 269 , 640 , 762 , 881
Statutory requirements. . . . . . . . . . . . . . . . 147 265, 640 762 881

. 257

774
. . 873
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