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SUMMARY:

We have analyzed the case and rebuttd briefs of interested partiesin the less-than-fair-vaue (“LTFV")
investigation of certain frozen and canned warmwater shrimp from the Peopl€’ s Republic of China
(“PRC”). Asaresult of our andys's, we have made changes from the Notice of Preliminary
Determingtion of Sdesa Less Than Fair Vadue, Partid Affirmative Preliminary Determingtion of
Critica Circumstances and Postponement of Final Determination: Certain Frozen and Canned
Warmwater Shrimp from the People’s Republic of China 69 FR 42654 (July 16, 2004) (“Preiminary
Determinatior’) and the Notice of Amended Prdiminary Antidumping Duty Determingtion of Sdes a
Less Than Fair Vaue: Certain Frozen and Canned Warmwater Shrimp from the Peopl€e' s Republic of
China 69 FR 53409 (Sept. 1, 2004) (“Amended Prdiminary Determination’).

The spexific caculation changes for Allied Pacific Group® (“Allied Pacific”) can be found in Andysisfor
the Find Determination of Certain Frozen and Canned Warmwater Shrimp from the People' s Republic
of Chinat Allied (“Allied Find Andyss Memo”). The specific calculation changes for Shantou Red
Garden Foodstuff Co., Ltd. (“Red Garden”) can be found in Andysisfor the Find Determination of
Certain Frozen and Canned Warmwater Shrimp from the People’s Republic of China: Red Garden

L Allied Pacific (H.K.) Co., Ltd,; Allied Pacific Aquatic Products (Zhangjiang) Co., Ltd.; Allied Pacific Food
(Dadlian) Co., Ltd.; and Allied Pacific Aquatic Products (Zhongshan) Co., Ltd,; and King Royal Investments, Ltd.
(collectively, “Allied Pacific Group”).



(“Red Garden Find Andyss Memao”). The specific caculation changes for Y din Enterprise Co. Hong
Kong (“Ydin”) can befound in Anayssfor the Find Determination of Certain Frozen and Canned
Warmwater Shrimp from the People’s Republic of China: Ydin (*Ydin Find AndyssMemo”). The
specific caculation changes for Zhanjiang Guolian Agautic Products Co., Ltd. (“Zhanjiang Guolian”)
can befound in Analysisfor the Final Determination of Certain Frozen and Canned Warmwater Shrimp
from the Peopl€' s Republic of China: Zhanjiang Guadlian (“Zhanjiang Gudlian Find Andyss Memo”).

We recommend that you approve the positions we have developed in the “ Discussion of the Issues’
section of this Issues and Decison Memorandum. Below isthe complete ligt of theissuesin this
antidumping duty investigation for which we received comments and rebuttal comments from interested

parties:
GENERAL COMMENTS:
. General Issues:

Comment 1. Raw Shrimp Surrogate Value

Comment 2. Surrogate Value for Labor

Comment 3: Combination Rates

Comment 4. Weight Averaging the Dumping Margins
Comment 5: Department’s Offset M ethodology

. Company-Specific | ssues

Comment 6: Red Garden
A. Weighting Factor Between Mingfeng? and Long Feng?®
B. Partid Adverse Facts Available (“AFA”) for Sdes Made Using Meizhout
C. Red Garden’ s Deposit Rate
Comment 7. Ydin & Allied Pacific
A. Critica Circumstances
B. Surrogate Financid Ratios
Comment 8 Ydin
A. Facts Avallable for Water, Electricity, Diesdl Fud and Heavy Oil
B. Facts Available for Labor

2 Shantou Jinyuan District Mingfeng Quick-Frozen Factory
3 Shantou Long Feng Foodstuffs Co., Ltd.
4 Meizhou Aquatic Shantou Ocean Freezing
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C. Partiad Facts Available for STPP?
D. Denid of By-Products Offset
E Regected Submissions
Comment 9:  Zhanjiang Guolian
Minor Corrections
Ice and Diesdl Fuel
Land Lease
Surrogate Vaue for Shrimp Feed
Vauation of Integrated Factors of Production
Surrogate Financia Ratios

mmoowe

BACKGROUND:

The merchandise covered by the order is certain frozen and canned warmwater shrimp as described in
the “ Scope of the Investigation” section of the Federal Regigter notice. The period of investigation
(“POI™) is April 1, 2003, through September 30, 2003. In accordance with section 351.309(c)(ii) of
the Department of Commerce's (“the Department”) regulations, we invited parties to comment on our
Preliminary Determination and our Amended Preliminary Determination

After the Prdiminary Determination, the Department conducted sales and factors verifications for of dl
Mandatory Respondents and two Section A Respondents in the PRC . See Memorandum from Joe
Weton to Alex Villanueva, Acting Program Manager, regarding Verification of Sales and Factors of
Production for Shantou Red Garden Foodstuff Co., Ltd. And Shantou Jnyuan Digrict Mingfeng
Quick-Frozen Factory (“Mingfeng”): Antidumping Duty Investigation of Certain Canned and Frozen
Warmwater Shrimp from the People' s Republic of China (“Red Garden Verification Report”) dated
September 22, 2004; See Memorandum from Julia Hancock to Alex Villanueva, Acting Program
Manager, regarding Verification of Sales and Factors of Production for Allied Pacific Food (Ddian)
Co., Ltd., Allied Pacific (H.K.) Co., Ltd., King Roya Investments, Ltd., Allied Pecific Aquetic
Products (Zhanjiang) Co., Ltd., and Allied Pacific Agquatic Products (Zhongshan) Co.,

L td.(collectively, “Allied Pacific Group”): Antidumping Duty Investigation of Certain Canned and
Frozen Warmwater Shrimp from the People’s Republic of China (“Allied Verification Report”) dated
September 24, 2004; See Memorandum from John D.A. LaRose to Alex Villanueva, Acting Program
Manager, regarding Verification of the Response of Ydin Entprise Co. Hong Kong (“HK Ydin") and
its suppliers, Fuging Yihua Aquatic Products Co.. Ltd. (“Fuaing Yihua') and Shantou Y dlin Frozen
Seafood Co. (“ Shantou Ydin”) (collectively., “ Ydin”): Antidumping Duty Investigation of Certain
Canned and Frozen Warmwater Shrimp from the People's Republic of China (“Y€din Veification
Report”) dated October 12, 2004; See Memorandum from Irene Gordlik to Alex Villanueva, Acting
Program Manager, regarding Verification of Sdes and Factors of Production for Zhanjiang Guolian

® Sodium Tripolyphosphate



Aquatic Products Co., Ltd. Antidumping Duty Investigation of Certain Canned and Frozen Warmwater
Shrimp from the People' s Republic of China (“Zhanjiang Gudlian Verification Report”), dated
September 24, 2004; See Memorandum from John D.A. LaRose to Alex Villanueva, Acting Program
Manager, regarding Verification of Sales and Factors of Production for Meizhou Aquatic Shantou
Ocean Freezing Antidumping Duty Invedtigation of Certain Canned and Frozen Warmwater Shrimp
from the People's Republic of China, (“Meizhou Verification Report”), dated September 22, 2004.

On October 19, 2004, certain Respondents and the Petitioner<’ filed case briefs.” On October 26,
2004, certain Respondents and the Petitioners filed rebuttal briefs® On November 5, 2004, the
Department held a public hearing in accordance with section 351.310(d) of the Department’s
regulations.

®Ad Hoc Shrimp Trade Action Committee, Versaggi Shrimp Corporation, and Indian Ridge Shrimp Company
(“the Petitioners”).

"The followi ng parties submitted case briefs to the Department on October 19, 2004: Zhanjiang Guolian;
Allied Pacific; Red Garden; and Y €lin (collectively, “Mandatory Respondents’); Asian Seafoods Co., Ltd. Shantou
Sez Xuhao Fastness Aquatic Freeze Factory; ZJ CNF Sea Products Engineering Ltd.; Hainan Fruit V egetable Food
Allocation Co., Ltd.; Zhoushan Xifeng Aquatic Co., Ltd.; Zhejiang Daishan Baofa Aquatic Product Co., Ltd.;
Zhgjiang Taizhou Lingyang Aquatic Products Co.; Zhoushan Zhenyang Developing Co., Ltd.; Zhejiang Cereals, Oils
& Foodstuffs Import & Export Co., Ltd.; Zhoushan Diciyuan Aquatic Products Co., Ltd.; Zhejiang Zhenlong
Foodstuffs Co., Ltd.; Zhejiang Evernew Seafood CO., Ltd.; Jinfu Trading Co., Ltd.; Taizhou Zhonghuan Industrial
Co., Ltd.; Zhoushan Industrial Co., Ltd.; Zhoushan Putuo Huafa Sea Products Co., Ltd.; Kaifeng Ocean Sky Industry
Co., Ltd.; Zhoushan Haichang Food Co., Ltd.; Shanghai Linghai Fisheries Economic & Trading Co., Ltd; Hainan
Golden Spring Foods Co., Ltd.; Shantou Qiaofeng (Group) Co., Ltd; Fuging Dongwei Aquatic Products Industry Co.,
Ltd.; Fuging Longwei Aquatic Foodstuff Co., Ltd.; Leizhou Zhulian Frozen Food Co., Ltd., Shantou Freezing
Aquatic Product Foodstuffs Co.; Shantou Jinhang Aquatic Industry Co., Ltd.; Shantou Ruiyuan Industry Co., Ltd.;
Zhanjiang Evergreen Aquatic Products Science & Technology Co., Ltd.; Zhanjiang Go-Harvest Aquatic Products
Co,, Ltd.; Zhanjiang Runhai Foods Co., Ltd.. (collectively, “ Section A Respondents’); and the Petitioners.

8l Mandatory Respondents also filed rebuttal briefs on October 26, 2004. The following Section A
Respondents filed rebuttal briefs on October 26, 2004: Savvy Seafood Inc.; Zhanjiang Bobogo Ocean Co., Ltd; ZJ
CNF Sea Products Engineering Ltd.; Hainan Fruit VVegetalbe Food Allocation Co., Ltd.; Zhoushan Xifeng Aquatic
Co,, Ltd.; Zhgjiang Daishan Baofa Aquatic Product Co., Ltd.; Zhegjiang Taizhou Lingyang Aquatic Products Co.;
Zhoushan Zhenyang Developing Co., Ltd.; Zhejiang Cereals, Oils & Foodstuffs Import & Export Co., Ltd.;
Zhoushan Diciyuan Aquatic Products Co., Ltd.; Zhejiang Zhenlong Foodstuffs Co., Ltd.; Zhejiang Evernew Seafood
Co,, Ltd.; Jinfu Trading Co., Ltd.; Taizhou Zhonghuan Industrial Co., Ltd.,; Zhoushan Industrial Co., Ltd.; Zhoushan
Putuo Huafa Sea Products Co., Ltd.; Kaifeng Ocean Sky Industry Co., Ltd.; Zhoushan Haichang Food Co., Ltd.; and
Shanghai Linghai Fisheries Economic & Trading Co., Ltd.; Shantou Jinyuan Mingfeng Quick-Frozen Factory;
Shantou L ongFeng Foodstuff Co., Ltd.; and Meizhou Aquatic Products Quick-Frozen Industry Co., Ltd.

4



DISCUSSION OF THE ISSUES:

l. General Issues

Comment 1 Raw Shrimp Surrogate Value

Ydin and Allied Pacific contend that the Department’ s use of a single surrogete vaue for raw shrimp is

contrary to law and unsupported by the administrative record, and provide four arguments in support of
this contention.

Fird, citing Shakeproof Assembly Components, Div. of [llinois Tool Works, Inc. v. United States, 268
F.3d 1376, 1382 (Fed. Cir. 2001), inter alia, Ydin and Allied Pacific argue that the Department’s
broad discretion in determining what condtitutes the * best available information’ to be used as surrogate
vaues, ‘is congrained by the underlying objective of the statute; to obtain the most accurate dumping
margins possble’ Ydin and Allied Pacific posit that the only way to choose the surrogete va ues that
produce the most accurate results possible is through a comparison of the relative merits of competing
surrogate values. Y din and Allied Pacific then observe that the Department’ s choice of surrogate
vaues at the Priminary Determination was not driven by a comparison of the relative merits of the
available surrogate values, but rather by the perceived shortcomings of the SEAI { Seafood Exporters
Asociation of India} prices. Yelin and Allied Pacific assert that the Department’ s assessment of
potential surrogate values occurred in avacuum, which is contrary to the stated objectives of the Satute
and the Department’ s own established palicy.

Second, Ydin and Allied Pacific seek to establish that the SEAI prices are higher qudity and more
accurate surrogate va ues than the single value used by the Department a the Prdiminary

Determination  The Respondents state that the Department eva uates potentid surrogate vaues on the
basis of ther rlative “ quaity, specificity, and contemporaneity.” See Prdiminary Determination of Sdes
a Lessthan Fair Vaue and Postponement of the Find Determination: Magnesum Metd from the
People' s Republic of China, 69 FR 59187, 59195 (Oct. 4, 2004).

In order to demonstrate the superior qudity, specificity, and contemporaneity of the SEAI prices, Yelin
and Allied Pacific turn to record evidence. To support the claim that SEAI prices are of higher quality
than the dternaive, Y din and Allied Pacific note that the Nekkanti® price derived by the Department
reflects the purchasing experience of only asingle producer. Y din and Allied Pacific argue that the

*Nekkanti Sea Foods Limited (“Nekkanti”) is one of the three Indian surrogate companies used
in the instant proceeding as well as a Mandatory Respondent in the Indian shrimp investigetion. The
other surrogate companies are Devi Sea Foods, Ltd. (“Devi”) and Sandhya Marines, Ltd. (“Sandhya’),
both integrated shrimp producers/processors.



Department’ s preferenceis for the broadest purchasing experience available. See Finad Determination
of Sdesat Less Than Fair Vdue: Certain Automotive Replacement Glass Windshields from The
People's Republic of China, 67 FR 6482 (Feb. 12, 2002). Yelin and Allied Pacific note that because
Nekkanti isitsaf amember of SEALI, the SEAI pricing data reflects a broader purchasing experience of
the severd SEAI members than the Nekkanti value done.

Ydin and Allied Pecific aso cite Nekkanti’ s sales brochure, which includes a number of seafood
products that are not shrimp to support their claim of superior quality. Yein and Allied Pacific argue
that “the aggregate purchase information contained in Nekkanti’ s financid statement under the generd
category of ‘raw materias consumed’ includes awide sdection of seafood products other than
shrimp,” which “further diminishes the quaity” of the Nekkanti vaue. Additiondly, Ydin and Allied
Pecific argue that even the raw shrimp purchases made by Nekkanti are of inferior quality because they
include purchases of head-on and pedled and deveined shrimp, as demonstrated in Nekkanti’s
response included in Respondent’ s September 8, 2004 Surrogate Va ue submission.

Ydin and Allied Pacific argue that these differences lead to two digtortions. Firgt, the incluson of
processed shrimp (headless, peeled and deveined) leads to a double-counting of processing expenses
(included both in the raw shrimp surrogate vaue, and subsequently in the Department’ s normd vaue
cdculation). Second, the incluson of headless and peded and deveined shrimp leads to an inflation of
the overall purchase vaue and an understatement of the quantity of shrimp consumed as raw inputs by
Nekkanti.

Furthermore, Yelin and Allied Pacific maintain that the Nekkanti vaue is of lower qudity than the SEAI
vaue because it isnot atax-exclusive price. Ydin and Allied Pacific cite the Nekkanti financia
Satement, which states that raw materids are vaued at cost, which Yein and Allied Pecific assert isa
tax-inclusve measure of value. Yein and Allied Pacific further cite the Nekkanti Section D response,
found at Attachment 1 of the Respondents September 8, 2004 Surrogate Vaue submission, which
notes that taxes are booked as part of input costs.

In order to demondrate that the SEAI prices are more specific than the Nekkanti price, Ydin and
Allied Pacific cite eleven separate examples of record evidence demondtrating that the price of shrimpis
afunction of itssze. Yelin and Allied Pacific conclude that “shrimp are never bought or sold without
reference to their Sze because the price is meaningless without this information.” Ydin and Allied
Pecific argue that the lack of specificity inherent in the Nekkanti price leads to results that are
incongruent with the record evidence regarding the relationship between sze and price. Firgt, the
respondents note that the norma vaue caculated by the Department for smal shrimp is much higher
than that caculated for larger shrimp, which does not comport with the facts on the record regarding
shrimp pricing. Second, the Respondents observe that the Department’ s calculated norma vaue for
shrimp based on the Nekkanti pricing is 90 percent higher than that calculated by the Department for
the farmed shrimp produced by other Respondents in this proceeding.



Ydin and Allied Pacific dso observe that the SEAI prices are dl from months within the POI, while the
Nekkanti financid statements from which the Department derived its surrogate value pre-date the POI.
Y din and Allied Pacific conclude that the SEAI prices are undeniably more contemporaneous than the

Nekkanti value.

Third, Yelin and Allied Pacific argue that the Department’ s use of a Sngle surrogate vaue for raw
ghrimp is contrary to law and unsupported by the adminisirative record. Because the Department’s
reasons for disregarding the SEAI price are unsupported by evidence on the record, Ydin and Allied
Pecific pogt that not only must the Department uphold the god of accurate margins, but aso that the
decisons of the Department must “bear arationa connection to the facts.” This“isonly properly
satisfied if the decision is supported by the facts *as awhol€' as opposed to a salected portion of the
record,” citing Atlantic Sugar, Ltd., v. United States, 744 F.2d 1556, 1563 (Fed. Cir. 1984). Both
companies assert that “the Department’ s reasons for disregarding the SEAI price do not bear arationd
connection with the record evidence.”

Ydin and Allied Pecific next address the Department’ s assessment that the SEAI datais not publicly
avalable. Ydin and Allied Pacific argue that because the SEAI prices are contained on the public
record of the ingtant proceeding, the information is publicly avalable. Ydin and Allied Pacific so point
out that while the Secretary Genera of SEAI had the opportunity to state conclusively that the SEAI
prices are not publicly available, he did not do so. Furthermore, Y din and Allied Pecific speculate that
the objection to public release cited by the Secretary Generd may expire with the passage of time.
Ydin and Allied Pecific argue that even if the information is not public, they maintain that does not
disqudify the use of the SEAI data because the Department only prefers to use publicly available
information. Citing the Department’s Notice of Proposed Rulemaking and Request for Public
Comments, 61 FR 7308, 7344 (Feb. 27, 1996), the respondents conclude that the Department’s
preference for publicly available information exists to support the caculation of the most accurate
margins possble. Ydin and Allied Pacific cite the Department’ s Preliminary Results of New Shipper
Review of the Antidumping Duty Order on Honey from PRC — Factors of Production Vauation for
Cheng Du Wai Yuan Bee Products Co., Ltd., 69 FR 24128 (May 26, 2004), arguing that the
Department has used information that is not publicly available in previous cases.

Yein and Allied Pecific next address the Department’ s concern that the SEAI prices are only from
certain months of the POI, and contrast those prices with the Nekkanti value, which predates the POI
entirdy. Yelin and Allied Pacific reason that the SEAI prices are therefore more contemporaneous than
the Nekkanti vaue.

Ydin and Allied Pecific also argue that the Department’ s rgjection of the SEAI prices on the basis of
their inclusion of only two provincesis flawed because the Nekkanti vaue used by the Department in
the Prdiminary Determination is based upon information from a sngle producer that is located in one of
the two provinces from which the SEAI gathersits data. The Respondents conclude that the Nekkanti
vaue is much less representative that the values provided in the SEAI data




Findly, Yein and Allied Pacific cite the distortions concomitant with the use of the Nekkanti value
discussed above, and argue that these distortions are more inaccurate than the adjustments that the
Department sought to avoid by using asingle raw shrimp surrogate vaue. Y din and Allied Pacific
assert that the count-size specific “ SEAI prices may be accurately matched with each raw materia
shrimp size used by the respondents.”

Fourth, Ydin and Allied Pecific argue that the Department’ s use of a single surrogete value for raw
shrimp is contrary to law and unsupported by the administrative record because they provided usable
count-gze specific data and a reasonable methodology. Y din and Allied Pacific examinein detail and
provide highly detailed data sets demongtrating and explaining how the Department should apply the
SEAI prices, the Respondent-submitted Aquaculture Certification Council (“ACC”) prices, and the
Respondent-submitted Devi and Nekkanti publicly-ranged purchase data on a CONNUM-specific
basis to the Respondents' factors of production (“FOP’). Yein and Allied Pacific explain that the
ACC prices are “obtained from surveys of Indian shrimp processors and are fully contemporaneous
with the POI.”

Ydin and Allied Pecific dso explain that the Devi and Nekkanti prices submitted by the Respondents
are highly detailed shrimp purchase information provided by Devi and Nekkanti in the Department’s
companion investigation. Yelin and Allied Pacific note that the details of these purchases indicate “the
average Sze shrimp contained in each purchase, the species of the shrimp and the condition of the
ghrimp (i.e., whether the shrimp was head-on, shell-on, headless, peded, etc.). Ydin and Allied Pecific
argue that “the Department has a well-established policy of employing public, ranged prices from
market economy proceedings as surrogate values in PRC cases.” See Fina Determination of Sales at
Less Than Fair Vaue: Certain Hot-Rolled Carbon Stedl Flat Products From the Peopl€'s Republic of
China (“Hot-Ralled”) 66 FR 49632 (Sept. 28, 2001), and accompanying Issues and Decison
Memorandum. Yelin and Allied Pacific conclude that “while the record still supports the conclusion
that the SEAI and ACC prices are the best available surrogate information, it is aso undeniable that the
use of these purchase prices from Devi and Nekkanti would be more accurate and reasonable than the
use of the angle surrogate vaue from the Prliminary Determingtion”

Red Garden argues that the Department should use Ecuadorean export data submitted by Red Garden
on September 8, 2004, as a surrogate vaue for raw shrimp. Red Garden notes that the datais publicly
available, is contemporaneous with the POI, and is count-size specific. Moreover, Red Garden notes
that the count sizesincluded in the data are count Size ranges, as opposed to the single count Sizes
rglected by the Department in its Preliminary Determination Red Garden contrasts this data with that
used by the Department in its Prdiminary Determination, noting that the values used by the Department
were not contemporaneous, do not represent al regions of India, and are not count size specific. Red
Garden concludes that the Department should therefore use the Ecuadorean export data to value raw
ghrimp for itsfind determination.




In ther rebutta brief, the Petitioners contend that the Department should reject the fresh shrimp
surrogate values submitted by the Respondents and continue to rely on the fresh shrimp surrogate value
provided by the Petitioners. Asan initia matter, the Petitioners cite sections 773(c) and sections
773(c)(1) of the Tariff Act of 1930, as amended (“the Act”), which instruct the Department to value
FOP based on the best available information. The Petitioners argue that in so doing, Congress
accorded the Department “maximum discretion,” and cite Sigma Corp v. United States, 117 F.3d 1401
(Fed. Cir. 1997) (Sgma) noting the difficult and imprecise nature of the surrogate vaue sdection
process.

Additiondly, the Petitioners focus on the Department’ s preference for publicly available informetion,
arguing that because the Department does not verify the information upon which surrogate vaues are
based, public availability stands as one of the only indiciaof reiability for the Department’s
congderation. Acknowledging that the Department may prefer to use count size pecific raw shrimp
surrogate vaues, the Petitioners maintain that the record does not contain “ country-wide, count-specific
fresh shrimp prices{from} reliable data.” The Petitioners reason that the Department correctly
regjected other surrogate values on the record and instead relied upon the raw shrimp value ca culated
using data from the Nekkanti financid statementsin its Prdiminary Determination

Moreover, the Petitioners detail the claimed deficiencies of each set of raw shrimp prices placed on the
record of the instant proceeding by the Respondents, concluding that al of the data are “fataly flawed,
and {that} none of them can be relied upon by the Department in vauing fresh shrimp for the find
determination.”

In their rebuttal brief, the Petitioners firgt address the SEAI prices, which they state were correctly
regjected by the Department in its Prdiminary Determination  Incorporating their previous arguments by
reference, the Petitioners note that none of the materid facts surrounding the SEAI prices have changed
sance the Prliminary Determination, and posit that “there is no vaid reason for the agency to reconsider
these fataly flawed prices,” citing as support Section 351.408(c)(1) of the Department’ s regulations
and Certain Non-Frozen Apple Juice Concentrate from the People’s Republic of China, 64 FR
65675, 64680 (Nov. 23, 1999). The Petitioners note that the Department has refused to use
proprietary information that has been placed on the public record of a non-market economy (“NME”)
proceeding. The Petitioners cite the record evidence, including the Department’ s conversation with the
Secretary Generd of the SEAL, to establish that the SEAI prices on the record of the instant

proceeding are not otherwise publicly available. Petitioners further characterize the prices that have
been placed on the record as a sample, noting that the SEAI Secretary Generd did not make other
pricing available to the Department.

The Petitioners argue that the SEAI data are necessarily unrdiable because they are not publicly
available and dso note a number of other deficiencies. For example, the Petitioners argue that the
SEAI prices do not reflect actua market transactions, that the SEAI prices are for guidance purposes,
are st by an SEAI committee, and that the SEAI includes prices from India, which is subject to the



Department’ s companion investigation on subject shrimp. The Petitioners conclude that the
Department can have no confidence in the SEAI prices and must continue to disregard them for the
find determination.

Similarly, the Petitioners argue that the raw shrimp prices submitted by the Respondents from the
Aquaculture Certification Council (“ACC”) and are fataly flawed on their face. Among other things,
the ACC prices are not reflective of actual transaction prices and the number of packers from whom
the data are gathered is not known. There is no documentation of data collection or aggregation and
the foreign exchange methodology is not provided. In addition, the ACC prices would be subject to
the same arbitrary adjustments that the Department sought to avoid with the SEAI data. The
Petitioners cast suspicion on the ACC prices, noting that the during the period prior to the posting of
these prices extending back to 2002, the ACC has not published such prices. Moreover, these prices
appeared on the ACC’ s website after the Department issued its Prdliminary Determingion lising an
insufficient data series available from SEAI as akey reason for rgjection. The Petitioners dso note that
the ACC prices have nothing to do with the purpose and stated mission of the ACC, which isto assst
large foreign shrimp aquaculture operations in meeting U.S. environmenta and food safety standards.
Finally, the Petitioners note that the membership and leadership of the ACC is composed of interests
adverse to the Petitioners in the instant proceeding. Specificaly, the ACC was founded by and shares
members, directors, officers, and its U.S. location with the Globa Aquaculturd Alliance, some of
whose members are subject to the Department’ s companion investigations. The Petitioners conclude
that the ACC prices are tainted by conflict of interest, and, therefore, should be disregarded.

The Petitioners argue that the ranged raw shrimp purchase data from Nekkanti and Devi, placed on the
record by the Respondents, is not usable as the surrogate vaue for the primary input in this
investigation. The Petitioners note that data ranged for public summary is“submitted by parties for the
sole purpose of satisfying the Department’ s requirements to provide public summaries of business
proprietary information” submitted on the record, and that, moreover, the ranged figures are never
verified by the Department. The Petitioners further maintain that the underlying business proprietary
information is frequently revised. The Petitioners assert that while the Department hasin the past relied
on ranged data, its practice in this areais quite limited, and that the Department has not relied on such
data as the surrogate for the primary input. Finaly, the Petitioners dlege that the methods by which
Nekkanti and Devi ranged their business proprietary data are flawed in such away asto compound the
inaccuracies inherent in the use of ranged data. Specificaly, the Petitioners assart that the per-unit
vaues of Devi’s data do not correspond with the per-unit values caculated from the ranged figures, and
that Nekkanti has ranged both the submitted data and the count Sizes attached to these data. Findly,
the Petitioners note that data can be ranged in ether direction (i.e., £10%), and that the direction of the
ranging is not necessarily congstent between and among data points, compounding the inaccuracy of
these data. The Petitioners, therefore, conclude that the Department has no reason to assume these
ranged data are remotely accurate and, therefore, the Department cannot use these ranged data when
determining the surrogate vaue of fresh shrimp.
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In their rebuttal brief, the Petitioners argue that the evidence on the record does not require the
Department to vaue fresh shrimp by count sze. The Petitioners recognize that finished product size
impacts pricing decisons, but that the evidence does not show a compelling need for the Department to
use count size specific surrogate values when such data are flawed and unacceptable for a host of vaid
reasons. The Petitioners also note that some Respondents in the Department’ s companion
investigationsin Thailand and Brazil do not make raw shrimp purchases on a count size specific basis,
and that certain of the PRC Respondents do not record the cost of shrimp on a count Size specific
basis. The Petitioners conclude that, given the above and the lack of count size specific prices from the
Indian government, the Department is not compelled to rely on count size specific pricesto
appropriately vaue fresh shrimp.

The Petitioners address the Ecuadorean export values submitted by Red Garden, arguing that “it would
be fundamentally inappropriate for the Department to rely on Indian surrogate vaues for dl of the FOP
except the mogt critical factor — fresh, whole shrimp,” and that regulatory preference and agency
precedent direct the Department to vaue FOP using surrogates from a single country. Moreover, the
Petitioners note that the Ecuadorean export prices may include prices on exports to the United States,
which the Department has preliminarily determined to be dumped. The Petitioners dso state that
Ecuadorean export prices do not reflect actud transaction prices because the Government of Ecuador
sets minimum export prices for dl frozen shrimp exported from that country, which form the basis of
government-mandated tax and pension ligbilities for shrimp exporters and that there are strong
incentives for Ecuadorean exporters to report only the minimum government-mandated export price.
The Petitioners conclude that the Ecuadorean export prices are unusable because “ (1) vauing the
primary input in a secondary surrogate country is unwarranted, and (2) the agency cannot reasonably
assume that these export vaues reflect actud transaction-specific prices for fresh shrimp sold to non-
U.S. customers.”

Having addressed each of the raw shrimp surrogate vaues advocated by the Respondents in their
rebuttal brief, the Petitioners recommend that the Department continue to rely upon the raw shrimp
surrogate value derived from the 2003 audited financid statements of Nekkanti congstently with the
Prdiminary Determination  The Petitioners note that the Nekkanti vaue is publicly available, audited,
from the same primary surrogate country, India, and reflects the vaue of fresh shrimp purchased by a
large shrimp processor.  The Petitioners agree with the Department’ s assessment at the Prdiminary
Determination that the Nekkanti priceis the best information available for the surrogate valuation of raw
shrimp.

The Petitioners again note the wide discretion accorded to the Department by the Statute in determining
appropriate surrogate values, and aso note that section 773(c)(1) of the Act does not define the * best
available information” that it directs the Department to usein its surrogate vauations. The Petitioners
date that the Respondents arguments have defined “best available information” as surrogate vaues that
produce the most accurate results, which the Petitioners state is interpreted by the Respondents to
mean the “best results for them — reduced margins or dimination.” The Petitioners argue that the
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Respondents ingstence on a comparison of the “relative merits’ of competing surrogate valuesis
“gpecious,” assarting that, for example, the lack of public availability of the SEAI data renders its other
Characteridics irrelevant.

The Petitioners go on to address the Respondents arguments regarding the Nekkanti value. The
Petitioners cite Nekkanti’ s 2002-2003 financia statement, noting that the financid statement “shows
unmistakably that only in-scope shrimp was processed by the company” in the 2002-2003 period. The
Petitioners aso maintain that the evidence on the record does not demondirate that the “ at-cost”
reporting of Nekkanti’ s raw materia purchasesisindeed tax-inclusive, and that, moreover, published
Indian tax schedules show “that raw shrimp is exempt from excise tax, like many other raw agriculturd
products.” The Petitioners dso point out that the “vast mgority of shrimp purchased by Nekkanti was
head-on, shell-on shrimp” as noted at the Department’ s verification of Nekkanti in the companion
Indian investigation.

The Petitioners aver that the Respondents comparison of Zhanjiang Guolian’s shrimp farming cost and
the Nekkanti raw shrimp vaue is“nonsensica,” dating that “ Nekkanti purchases dl of its shrimp,”
observing that “ Gualian {“Zhanjiang Guolian”} farmed al of the shrimp it used to produce subject
merchandise, and concluding that “thereis no valid reason to conclude that these two very different
vaueswould (or should) gpproximate one another.”

The Petitioners conclude that because the Nekkanti valueis publicly available, is derived from fully
audited financia statements, reflects actua prices paid to purchase raw shrimp in India, and is nearly
contemporaneous, it is the best available information on the record of the instant proceeding for use as
asurrogate vaue for raw shrimp. The Petitioners contrast the Nekkanti vaue with other, Respondent-
submitted potentia surrogate vaues, noting that the Nekkanti vaue “is completely insulated from the
potentia of manipulation by parties with conflicts of interest,” and that “moreover, itisnot ... ranged
daa” The Petitioners conclude the Department ought to continue to rely upon the Nekkanti vaue asa
surrogate vaue for raw shrimp at the find determination.

Department’s Position:
We agree with the Respondents and the Petitionersin part.

Since the Priminary Determingtion, the Respondents submitted atotal of three sets of count-sze
specific shrimp surrogate vaues. (1) count-size specific shrimp prices published by the ACC on itsweb
gte (2) count size specific shrimp purchase data from Nekkanti and Devi that has been ranged for
public release; and (3) count size specific shrimp prices obtained from the Centra Bank of Ecuador.
Bdow isasummary of the sources submitted by the Respondents.
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Surrogate Valuesfrom ACC

The Respondents submitted count size specific Indian raw shrimp prices for 2003 published on the
ACC website. Respondents assert that the prices are for raw, head-on, shell-on (“HOSO”) shrimp
that have been obtained from surveys of Indian shrimp processors. The count sizes available range
from 20 HOSO shrimp per kg t0120 HOSO shrimp per kg.

Ranged Nekkanti and Devi Purchase Data

The Respondents submitted quantity and vaue data for the POI for raw shrimp purchases of Nekkanti
and Devi, two respondents in the companion Indian investigation, that have been ranged for public
release. The ranged quantity and vaue data for each purchase is accompanied by the average count
sze of the shrimp and the basis of the count size measurement (HOSO, HL SO, etc). The reported
count sizes covered a broad range. The Respondents aso provided weight-averaged summaries of the
data

Surrogate Values from Ecuador

The Respondents submitted count-size pecific POI for shrimp export gatistics from the Centra Bank

of Ecuador. The Respondents assert that the data are for rawv HOSO shrimp, and that the count sizes
are reported on a per-kilogram basis. The count sizes range from 30/40 to 120+ shrimp per kilogram.
The data were obtained upon specific request by the Respondents from the Central Bank of Ecuador.

With regard to the Respondents  proposed surrogate va ues from the ACC, the Department agrees
with the Petitioners that these are not reliable sources for vauing the Respondents raw shrimp input
because the source of the datais not sufficiently insulated from conflict of interest. In aprevious case,
pencil manufacturers from the PRC dleged that the Department should have used pricing information
for logs contained in a private study prepared for the PRC Respondents. The PRC Respondents in that
case argued that the private sudy contained the most accurate pricing information for logs. See Writing
| nstrument Manufactures Assoc. v. United States, 984 F. Supp 629, 635-39 (“Writing
Ingtruments’)(CIT 1997). However, the Department did not use the foreign producers study and
instead used publicly available information from atrade journd. 1d. The Court of Internationd Trade
(“CIT”) sustained the Department’ s pogition, stating that publicly available information serves two
purposes. it provides accurate information accepted by the market, and second, it represents ardiable
source insulated from conflicts of interest. |d. The CIT found that the private-study information lacked
the inherent reliability that public avalability provides and that publicly available datais areasonable
means of determining surrogate vaues, fostering the policy ams of finding the best informeation available
and caculating the most accurate dumping margins. See Writing Instruments, 984 F. Supp. at 635-39.

The publicly ranged data from Nekkanti and Devi is not gppropriate because the record of this
proceeding does not indicate how the data was ranged. Section 351.304(c) of the Department’s
regulations states that “numerica datawill be consdered adequately summarized if grouped or
presented in terms of indices or figures within ten percent of the actud figure.” In accordance with
section 351.304(c) of the Department’ s regulations, Nekkanti and Devi may choose to range their data
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upward or downward by as much as ten percent. For example, for any particular transaction,

Nekkanti and Devi may adjust the quantity, value and/or count-size upward or downward without any
congstency in the relaionship between the figures. If the Department were to rely on the data from
Nekkanti and Devi, it may be relying on figures that deviate subgtantialy from the actud data. Although
the Department recognizes that it used publicly ranged data cases cited by Respondents, the
Department notes that the publicly ranged data generally were used to value more minor factors such as
brokerage and handling, and tin cans. See Hot Rolled at Comment 8; Notice of Find Determination of
Sdesat Less Than Fair Vaue: Barium Carbonate From the People's Republic of China, 68 FR 46577
(August 6, 2003); Carbazole Vidlet Pigment from the PRC (June 18, 2004) at Exhibit 7, Fina
Determination: Meamine Inditutional Dinnerware Products from the PRC, 62 FR 1708 (January 13,
1997) at Comment 2; and Find Results Certain Preserved Mushrooms from the PRC, 68 FR 41304
(July 11, 2003), respectively. In each case, the vaue for which the Department used ranged data as
the surrogate was a minor component of the norma vaue caculaion, which mitigated the impact of the
possibly inaccurate ranged data. In contrast, here, Respondents request that the Department value the
main input accounting for a Sgnificant portion of norma vaue usng publicly ranged data. Because the
vaue of the shrimp input is the most important factor of production, the possible deviation from actua
unit shrimp values is substantially grester any inaccuracies inherent in the publicly ranged data would
generate Sgnificant inaccuracies.

The Department recognizes that the Ecuadorean export data are count-size specific; however, we
agree with the Petitionersthat it is not areliable source for vauing the Respondents raw shrimp input
because they are not publicly available, consstent with the Department’ s long-established practice
regarding the sdlection of surrogate values. Section 351.408(c)(1) of the Department’ s regulations
dates, “the Secretary normaly will use publicly available information to vaue factors” Although the
Department recognizes that the regulations do limit the Department only to information that is publicly
available, the Department has reiterated its practice and preference for publicly avalable information in
recent cases'® and in apolicy bulletin. In arecent policy bulletin, dated March 1, 2004, regarding the
NME surrogate country selection process, the Department explained that “in ng data and data
sources, it isthe Department’ s stated practice to use investigation or review period-wide price
averages, prices specific to the input in question, pricesthat are net of taxes and import duties, prices
that are contemporaneous with the period of investigation or review, and publicly available data.”
[emphasis added]. See Import Administration Policy Bulletin, No. 04.1, “Non-Market Economy
Surrogate Country Selection Process,” dated March 1, 2004.

10§e Notice of Final Determination of Sales at | ess Than Fair Value: Polyethylene Retail Carrier Bags from
the People's Republic of China, 69 FR 34125(June 18, 2004) and accompanying 1ssues and Decision Memorandum at
Comment 9; Notice of Final Determination of Sales at Less Than Fair Value: Tetrahydrofurfuryl Alcohol from the
People’ s Republic of China, 69 FR 34130 (June 18, 2004)_and accompanying |ssues and Decision Memorandum at
Comment 6; Notice of Final Results of First Administrative Review: Honey from the People' s Republic of China, 69
FR 25060 (May 5, 2004) and accompanying Issues and Decision Memorandum at Comment 3.
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The Ecuadorean data was obtained by requesting the data from the Ecuadorean Central Bank. The
Department cannot consider this data publicly available, asit is not available to the public without
making a specific request to the Centra Bank of Ecuador, who ultimately determine whether to provide
the data to the public. Infact, Ms. ElbaVasconez, who provided the datato a U.S. importer of
Chinese shrimp, explicitly states that “these reports are not yet available in Banco Centrd website.”
See Red Garden’ s September 8, 2004, Submission at Exhibit 1. Ms. Vasconez does, however, note
that this*information is aready publicly available, but we hope to have them up in our website soon for
public viewing,” but fails to identify the location of such information.” 1d. Such provisions of data,
while potentidly motivated by a ancere desire to assst the generation of accurate antidumping duty
determinations, necessarily and immediately pose additiond issues for the Department’ s analysis.
Without accessto dl the information (including the sources and any adjustments made to the data), it is
impossible to confirm that the datalis complete and/or accurate. Such previoudy non-public
information is aso of unknowable interna and externd vaidity unless verification is conducted. In
short, unless the Department verifies such information, it will necessarily be of uncertain religbility. The
necessity of undertaking this burden is avoided through the use of independently generated public
information.

Asdiscussed above, Ydin and Allied maintain that the Department should rely on the count-size
gpecific shrimp prices sourced from the SEAIL. At its Preiminary Determination, the Department found
the data from SEAI to be deficient and ingppropriate for use as a surrogate for raw shrimp prices. See
Prdiminary Determination, at 69 FR at 42668; and Memorandum to Edward C. Y ang, Office Director,
from John D.A. L aRose, Case Andydt, through James C. Doyle, Program Manager, Regarding
Sdection of Factor Vaues for Allied Pecific, Y din, Zhanjiang Guolian, and Red Garden ('Préiminary
Factor Vauation Mema"), dated July 2, 2004 at 3-5. For itsfina determination, the Department has
continued to find that the SEAI datais deficient and ingppropriate for use as a surrogate for raw shrimp
prices. No information has been placed on the record to rectify the deficienciesidentified by the
Department in the Preliminary Determination  In addition, the Department continues to find that the
SEAI data are not publicly available.

Asnoted in our Preliminary Determingtion, the Petitioners and Respondents have argued &t different
timesthat count Szeis an important factor for vauing the shrimp input. See Preliminary Determination,
69 FR at 42667. Prior to the Prdiminary Determination, the Department received severa count-size
shrimp specific surrogate vaues (e.g., newspaper articles, prices takes from a website, etc.) from
Respondents. 1n the Preliminary Determingtion, the Department rejected the count-size specific shrimp
surrogate val ues submitted by Respondents and instead used an average derived from the 2002-2003
(July 2002-June 2003) financid statements of April 2002-March 2003 financid statements of
Nekkanti, a shrimp processor in India However, the Department recogni zed that a count-size specific
shrimp surrogate vaue would be preferable. 1d. 69 FR at 42668. In addition, the Department held a
public hearing on November 5, 2004 at which Respondents again stressed the importance of using a
count-gze pecific shrimp surrogate vaue. See Transcript from Public Hearing: Antidumping Duty
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Invedtigation of Certain Frozen and Canned Warmwater Shrimp from the Peopl€ s Republic of China
held at the Ronad Reagan Building Internationa Trade Center, dated November 5, 2004.

Recognizing the importance of count size specific surrogeate vaues for shrimp, the main input, but unable
to rely on the surrogate vaue data submitted by Respondents, the Department has cal culated count Sze
specific surrogate vaues for shrimp. The Department has caculated these surrogate vaues by (1)
establishing standard derived count sizes based on Urner Barry data, (2) assigning Respondent count
szesto the stlandard derived count sizes, (3) calculating the weighted average count size range for the
PRC, (4) vauing that weighted average count Size using the Nekkanti base price, (5) cdculating the
average price difference between the standard derived count sizes reported by Urner Barry, and (6)
applying the average price difference to the Nekkanti base price and count size, adjusting the surrogate
vaue upward and downward from the base.

The Department’ s caculated count size specific surrogate values for shrimp are more appropriate than
vaues submitted by Respondents because the Department’ s data and methodology are publicly
avalable. Thekey Urner Barry data dso has the advantage of being widdy used in the industry.
Moreover, the resulting soread will be fully contemporaneous with the period of investigation. By using
Urner Barry data of severa sources of shrimp, the data aso represents a broad market average.
Findly, the Department’ s methodology has the advantage of being insulated from potential conflicts of
interest. For adetailed discussion of the calculation, please see the company-specific analyss
memorandum.

Comment 2: Surrogate Valuefor Labor

Yein and Allied Pacific contend that the Department’ s regression-based caculation of expected wages
for Chinaiis flawed because the regresson analyss includes countries that are not comparable to the
NME. The Respondents also assert that the labor surrogate is flawed because one of the primary
components of the expected wage rate caculation is Gross Nationa Income (“GNI”) data, which is
cdculated, in part, on the bass of Indian prices. Ydin and Allied Pacific argue that these flaws create
non-market ditortions in the ultimate expected wage rate for China, and therefore isunusable. Ydin
and Allied Pacific encourage the Department to remedy these distortions through the use of the wage
rate for Indiathat is used in the Department’ s regresson andysis. Respondents explain that thisisan
appropriate surrogate value for labor sinceiit is sourced directly from the primary surrogate country.

Ydin and Allied Pecific dso argue that, should the Department continue to vaue labor according to its
regression-based calculation of expected NME wages, the Department must improve its methodol ogy
disclosure and the cdculaion itself. Specificdly, Ydin and Allied Pecific argue that the Department
failed to disclose its methodol ogy, including the source of the data underlying the Department’s
cdculaions. Yeinand Allied Pacific maintain that the Department is obliged to disclose dl underlying
datain eectronic form, directly to dl Mandatory Respondents in the instant proceeding. Moreover,
Ydin and Allied Pacific state that the x-coefficient and the constant should be revedled to interested
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partiesin order to enable meaningful comment. Findly, Yein and Allied Pacific note thet the above
disclosure measures are “ critica since the Department has made mistakes in the past regarding the
labor caculation.”

Ydin and Allied Pacific dso argue that, based on the available information on its methodol ogy, the
Department has erred in its calculation of expected NME wages. Yein and Allied Pecific date that
based on their own caculations, for which they provide a worksheet, the Department has
overestimated the expected wages for China. Furthermore, Y din and Allied Pacific note that the
Department incorrectly excluded Kazakhstan and el ghteen other market-economy countries from its
regression andys's, despite the availability of wage rate data for these countries from the Internationa
Labour Organisation (“ILO"). Ydin and Allied Pacific maintain that the Department has “cherry-
picked” the data upon which the regresson andysisis based. Ydin and Allied Pacific cite the
Depatment’s Comments on Find Rules, 62 FR 27367 (May 19, 1997), and argue that the use of less
data (fewer countries data) yields less accurate results. Y din and Allied Pecific reason thet the
Department’ s arbitrary use of a select basket of countries’ datais violative of the Department’s
obligation to caculate dumping margins as accurately as possible.

The Petitioners rebut that the Department “has consstently cal culated surrogate hourly wage ratesin
accordance with section 351.408(c)(3).” Petitioners also assert that the Respondents fail to offer a
“persuasive reason for the Department to depart from its regulation and long-standing regressi on-based
methodology.”

Department’s Position:

The Department agrees with Petitioners and Respondents in part. Asan initia matter, the Department
does not agree with the Respondents that the Department should use India s average wage rate of
$0.14/hour as a surrogate vaue for Chinese labor because use of such data as a surrogate for Chinese
labor would be contrary to the Department’ s regulations. Section 351.408(c)(3) of the Department’s
regulations directs the Department to vaue labor in casesinvolving NME countries as follows:

For labor, the Secretary will use regress on-based wage rates reflective of the observed
relationship between wages and nationd income in market economy countries. The Secretary
will caculate the wage rate to be applied in nonmarket economy proceedings each year. The
caculation will be based on current data, and will be made available to the public.

However, in accordance with section 351.408(c)(3) of the Department’ s regulations, the Department
has recal culated the regression-based expected wage rate for the PRC and has used this recalculated
regresson-based expected wage rate for the PRC in our caculation of the find marginsin this
proceeding, aswe did in Bedroom Furniture. See Notice of Final Determination of Sdlesat Less Than
Fair Vaue: Wooden Bedroom Furniture from the People' s Republic of China and accompanying
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Issues and Decison Memorandum, 69 FR 67313 (Nov. 17, 2004) and accompanying Issues and
Decisons Memorandum at Comment 23 (“Bedroom Furniture’).

Asrecently articulated in Bedroom Furniture, the Department requires more time than is currently
avalablein thisinvestigation to determine an accurate congtruction of a new dataset and to conduct a
new regresson analysis. 1d. The introduction of new countries to the regresson andyss dataset
requires the Department to examine the new data closely for consstency and to revise the data here
would be impracticable given the time condraints in this case.

Therefore, for the final determination, the Department used the 2004-revised expected wage rate of
$0.93/hour as a surrogate for Chinese labor costs, which the Department derived using our long-
established methodology for the determination of the wage rate for the PRC.

Comment 3 Combination Rates

The Petitioners note that the Department is reconsdering its current practice in NME cases of assigning
exporter-specific cash deposit rates, and not exporter-producer combination rates. The Petitioners
cited the Department’ s request for comments regarding specific exporter-producer combination rates
to urge the Department to gpply combination cash depost rates to both affiliated and unaffiliated
suppliersin thisinvestigation. See Separate-Rates Practice in Antidumping Proceedings involving
Non-Market Economy Countries, 69 FR 56188 (Sept. 20, 2004) (“Separate Rates Notice”).

The Petitioners state that the current practice of gpplying a Sngle exporter-specific cash depodit rate
permits a non-producing exporter to export subject merchandise from any other supplier, despite other
suppliers possibly having higher estimated dumping margins. The Petitioners clam that the

Department’ s current practice permits evasion of antidumping duty orders with impunity. The
Petitioners also note that the Department has aready recognized that the gap created could diminish the
relief that the Petitioners are afforded under the statute. 1d., 69 FR at 56189.

The Petitioners argue thet if the Department were to dlow aloophole such as this, it would encourage
evasion and diminish the Department’ s ability to enforce the Satute. The Petitioners state that applying
combination rates as envisoned by the Department’ s request for comments would lead to fair and
predictable results because the NME' s exporters calculated margin would be applied to the entities
which together formed the basis for that margin caculation. The Petitioners, citing section 351.107 of
the Department’ s regulations, note that the Department aready applies combination ratesin NME
proceedings to exclude an exporter from an order in the event that the exporter sources from the same
supplier asinthe origina investigation aswell asto limit the entities recaiving a new shipper rate to those
which supplied the new shipper.

The Petitioners request that the Department expand its use of combination rates and apply them to all
Respondents in this investigation aswell as dl NME cases.
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The Respondent agrees with the Department that combination rates should be applied for mandatory
respondent-exporters and their suppliers. Red Garden agrees with one stipulation argued by the
Petitioners associated with affiliated/related companies. In the instant proceeding, Red Garden notes
that it has a Sster company, Red Garden Food Processing Co., Ltd. (“RGFP”) that produced subject
merchandise during the POI. Red Garden confirms that RGFP is ajoint venture between the owners of
Red Garden and its sole U.S. customer, Red Chamber.

Red Garden cites the Act, which provides that affiliated and related companies will be treated asa
angle entity. See Section 771(4)(b)(ii) of the Act. The Respondent states that snce the mgjority
owners of Red Garden are the same as the minority owners of RGFP and the sole U.S. customer of
Red Garden, Red Chamber, isthe mgority owner of RGFP, then Red Garden and Red Chamber both
directly and indirectly control RGFP. The Respondent claims that this control causes RGFP to act
differently than anon-related producer. The Respondent claims that both Red Chamber and Red
Garden are legaly and operationdly in aposition to exercise restraint or direction over RGFP to
produce and sall subject merchandise asthey seefit. Thus, Red Garden argues that the two companies
should be determined by the Department to be related. Red Garden argues that, therefore, RGFP
should be considered related to Red Garden and subject to Red Garden’ srate, if the Department
implements the new practice.

Red Garden adds that even in the event that the Department determines that RGFP is not related or
affiliated with Red Garden, it should determine that RGFP was one of Red Garden' s suppliers during
the POI, since that information was verified, and as a supplier, qudifiesfor Red Garden' srate.

Department’s Position:
The Department disagrees with the Petitioners and agrees with Red Garden.

As the Department stated in the Separate Rates Notice and as recognized by the Petitioners, the
current NME practice isfor the Department to assign exporter-specific separate rates, and not
exporter-producer combination rates. See Separates Rates Notice, 69 FR at 56190. The Department
notes that while there are three exceptions, the facts of this case do not meet any of the three
exceptions. In addition, there is no information in this investigation to support an immediate change in
the Department’ s practice with respect to the use of combination rates. The Department notesthat it is
currently soliciting comments on this practice (see Separate Rates Notice), but until that practice has
been changed, the Department is continuing to apply the current policy and practice in assigning
exporter-specific separate rates.

With regard to Red Garden and RGFP s use of Red Garden’s dumping margin, please see Comment 6
for additional discussion.

Comment 4: Weight Averaging the Dumping Margins
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The Petitioners note that in the Preliminary Determinatior, the Department cal culated the Section A
separde rate by welght-averaging the caculated dumping margins of the Mandatory Respondents
(minus the de minimis margin and margins based on totd facts available) by the volume of sdles madeto
the United States. According to the Petitioners, this methodology is inconsstent with agency practice.
The Petitioners argue that the Department’ s normal practice in market economy casesisto caculate the
“dl others’ rate using the net U.S. sales vaues of the various Mandatory Respondents as the weights.
To the best of the Petitioners knowledge, thisis the Department’s normal practice in NME cases as
well. The Petitioners note that consistent with this well-established practice, in the ingant case, the
Department should calculate the Section A separate rate in the same manner that it caculates the “dll
others’ rate in market economy cases as there is no reason to cdculate it differently here. Therefore,
the Petitioners argue, the Department should calculate the Section A separate rate by welght-averaging
the caculated dumping margins of the Mandatory Respondents (minus de minimis margins and margins
based on totd facts available) by usng those Respondents net U.S. sales values as weights.

The Respondents did not comment on thisissue.
Department’s Position:
The Department disagrees with Petitioners.

With respect to the ca culation methodology, the Department uses the same ca culation method for
determining both the dl others rate in market economy cases, and the weighted-average rate in non-
market economy cases. The Department's long-standing practice isto caculate the rate gpplicable to
the non-mandatory respondents on the basis of volume datain both NME and ME cases, provided that
volume datais avallable.

The Petitioners claim that the basis in market economy casesisto use net U.S. sdesisincorrect, and
Petitioners have not cited any adminigtrative precedent to support their understanding that thisisthe
Department's normal practice in either market economy or NME cases. Moreover, in recent NME
cases, such as plastic bags, wooden bedroom furniture, hand trucks, magnesium metal, tissue paper,
crepe paper, the Department has weight-averaged the cal culated margins from the mandatory
respondents on a volume basis as the Section A respondents separate rate, just as the Department
doesto calculate the all othersrate in market economy cases. See Notice of Fina Determination of
Sdes at Less Than Fair Vdue: Polyethylene Retail Carrier Bags from the People's Republic of China,
69 FR 34125 (June 18, 2004); Notice of Find Determination of Sdles at Less Than Fair Vaue Hand
Truck and Certain Part Thereof from the People’s Republic of China, 69 FR 60980 (October 14,
2004); Notice of Preliminary Determination of Sales at Less Than Fair Vaue and Postponement of
Final Determination: Magnesium Metd from the People's Republic of China, 69 FR 59187 (October 4,
2004); Natice of Preliminary Determination of Sdlesa L ess Than Fair Vaue, Affirmative Preliminary
Determination of Critical Circumstances and Postponement of Find Determination for Certain Tissue
Paper Product: Certain Tissue Paper Products and Certain Paper Products from the People’s Republic
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of China, 69 FR 56407 (September 21, 2004). Therefore, we are not changing our standard practice
of caculating the rate for the Section A Respondents based on volume.

Comment 5. The Department’s Offset M ethodology

Red Garden, Allied Pecific, and Y €lin submitted arguments to the Department regarding the policy of
denying an offset for non-dumped sdes.

The Respondents note that the Department has traditionally taken al non-dumped sdes for a company
and st them to zero as part of its caculation methodology, which the Respondents claim is not upheld
by any statutory or regulatory authority. One Respondent cited to arecent CIT decison, which upheld
the Department’ s palicy, noting that the statute does not discuss the impact of * negative margins,”
athough this case is currently before the U.S. Court of Appeals for the Federd Circuit. See Corus
Staal BV v. United States, 259 F. Supp. 2d 253, 261 (CIT 2003). However, the Respondents also
cited to the World Trade Organization’ s Appellate Body determination that the Department’s
methodology is unlawvful under the WTO Antidumping Agreement. See United States - Final Dumping
Determination on Softwood Lumber from Canada, WT/DS264/AB/R (Aug. 11, 2004)(* Softwood
Lumber”). According to one of the Respondents, the Department is aware that the Federa Circuit had
stayed any decison in Corus Staal pending find action by the WTO. This Respondent reminds the
Department that internationa treaty agreements, such asthe WTO, carry equa weight with U.S. laws.
This Respondent dlamsthat even if U.S. dumping law provided for “zeroing,” it would be overturned
because of itsintrinsic violation of WTO treety obligations, as cited in Murray v. Charming Betsy, 6
U.S. 64, 118 (1804). This Respondent adds that statutes carry more weight than policy
pronouncements by U.S. government agencies. Therefore, according to this Respondent, it is likely
that the Federa Circuit would overturn the Department’ s methodology, since that methodology isa
violation of internationa treety law, and therefore aviolation of U.S. law. This Respondent requests
that the Department change its practice and caculate the dumping margin fairly by cdculating a
welghted-average dumping margin intimated from the actua positive or negative margins.

A second Respondent claims that the Department’ s longstanding practice of “zeroing” transactions
where U.S. price is aove normd vaueis based on the issue of “spot” dumping, as cited in Bowe
Passat Reinigungs-Und Waschereitechnik GMBH v. United States, 926 F. Supp. 1138, 1149 (CIT
1996)(“Bowe Passat”) or “targeted” dumping, ascited in Timken v. United States, 354 F.3rd 1334,
1343 (Fed. Cir. 2004)(“Timker™). The Respondent references an exception to the U.S. statute
implementing the Uruguay Round, section 777A(d)(1)(B) of the Act, which addresses and crestes a
specific procedure for andyzing alegations of “targeted” dumping. See Statement of Adminidraive
Action Accompanying the Uruguay Round Trade Agreements (“SAA”) at 843. The Respondent notes
that, pursuant to section 777A(d)(1)(B) of the Act, the Department effected a regulation to address
targeted dumping. See section 351.414(f) of the Department’ s regulations. The Respondent clams
that the Department argued that its “zeroing” practice was necessary to combat targeted dumping (in
Bowe Passat and Timker prior to the URAA). However, the Respondent argues that the Department
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does not require a gpecid Satute addressing targeted dumping after the URAA. According to the
Respondent, the Department’ s argument regarding targeted dumping is based on an interpretation of
Congressond intent where the statute is Slent. The Respondent, however, argues that the statute is no
longer slent regarding targeted dumping due to the URAA, resulting in Congress' specid provison of
the statute addressing targeted dumping rather than adopting the Department’ s practice of “zeroing”.
According to the Respondent, the Department’ s interpretation makes the targeted dumping sections of
the statute superfluous and can no longer be available for interpretation under statutory construction.

The Respondent aso notes that the Petitioners did not timely file an alegation of targeted dumping,
pursuant to section 351.301(d)(5) of the Department’ s regulations, to jugtify the Department’ s reliance
on concerns regarding targeted dumping as areason for “zeroing.” The Respondent argues that snce
the Petitioners missed the deadline for aleging targeted dumping, the Department cannot rely on
concerns about targeted dumping as grounds for “zeroing.”

The Petitioners argue that the Department should not ater the caculations of weighted-average
dumping margins. According to the Petitioners, the Department correctly gpplied its methodology in
the ingtant proceeding and should continue to use it for the fina determination.

The Petitioners argue that WTO decisons are not binding on the United States. The Petitioners dso
argue that the Respondents’ assertions are incorrect in their argument that the WTO's Appellate Body
decisons require the Department to abandon standard methodologies, including that of “zeroing”.
According to the Petitioners, U.S. laws change when, and if, the U.S. determines such in response to
WTO decisions.

The Petitioners further argue that U.S. law forbids any change in an agency practice as aresult of an
adverse WTO Pand or Appellate Body decision until certain actions take place, pursuant to 19 U.S.C.
§83533(1). The Petitioners clam that none of the requirementsin that statute have been met. The
Petitioners dso argue that “zeroing” is till permissble under U.S. law. The Petitioners cited SNR,
which determined that the Department’ s use of “zeroing” methodology to cadculate dumping marginsis
in accordance with U.S. law. See SNR Roulements v. United States, Slip Op. 04-100 at 19-20 (CIT
Aug. 10, 2004).

The Petitioners note that the CIT acknowledged the WTO decison in European Communities -
Anti-Dumping Duties on Imports of Cotton-Type Bed Linen from India- AB-2000-13 - Report of the
Appellate Body, WT/DS141/AB/R (March 1, 2001) and Softwood L umber that “zeroing” was
inconggtent with the WTO Antidumping Agreement. The Petitioners argue that, notwithstanding the
WTO' sdecison in Softwood Lumber, the CIT gated that it found the arguments in Softwood L umber
insufficiently persuasivein light of the Federd Circuit' sdecison in Timker. See SNR at 19-21.

The Petitioners date that the CI T found that it was bound by the Federd Circuit’ s decison in Timken
and, therefore, rgected the argument that “zeroing” isunlawful. The Petitioners argue that in Timker,
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the CIT hed that aWTO decison regarding “zeroing” does not prohibit the Department’ s practice of
“zeroing” under U.S. law. The Petitioners argue that thisis a binding precedent thet the CIT and the
Department mugt follow. See SNR at 20. The Petitioners further argue that the CIT held that the
Department’ s practice of “zeroing” isentitled to judicid deference. See SNR at 21.

The Petitioners conclude that SNR sgnifies that, under U.S. law, “zeroing” remains apermissble
practice without regard to an dlegation of targeted dumping. The Petitioners sate that the Department
may lawfully continue the practice of “zeroing,” and, in fact, may not legdly change this practice in
response to aWTO decison unless the process of consultation and public comment are followed, as
prescribed in 19 U.S.C. 3533, 3538.

The Petitioners argue that the Department should continue calculating dumping margins using the
“zeroing” methodology, asit islawful for the Department to do so.

Department’s Position:

We disagree with the Respondents and have not changed our caculation of the weighted-average
dumping margin for the fina determination. Specifically, we made mode-specific comparisons of
welghted-average export prices with weighted-average norma values of comparable merchandise. See
section 773(c) of the Act; see dso section 777A(d)(1)(A)(i) of the Act. We then combined the
dumping margins found based upon these comparisons, without permitting non-dumped comparisons to
reduce the dumping margins found on distinct models of subject merchandise, in order to caculate the
welghted-average dumping margin. See section 771(35)(A) and (B) of the Act. This methodology has
been upheld by the CIT in Corus Engineering Stedls, Ltd. v. United States, 2003 CIT Lexis 110,3 28-
30; see also Bowe Passat Reiningungs-und Waschereitcechnik GmbH v. United States, 20 CIT 558,
572, 926 F. Supp. 1138, 1150 (1996). Furthermore, in the context of an administrative review, the
Federd Circuit has affirmed the Department’ s Statutory interpretation which underlies this methodol ogy
asreasonable. See Timkenat 1342. Further, while the Respondents, citing SNR Roulements, argue
that the statute does not require the Department to apply this methodology, we note that the use of this
methodology is not only within our discretion, but is dso the generd practice of the Department.

The Respondents assert that the WTO Appellate Body ruling in Softwood Lumber rendersthe
Department’ s interpretation of the satute inconsstent with its internationa obligations and, therefore,
unreasonable. However, in implementing the URAA, Congress made clear that reports issued by
WTO panels or the Appellate Body "will not have any power to change U.S. law or order such a
change." See the Statement of Adminidrative Action SAA at 660. The SAA emphasizesthat "panel
reports do not provide legd authority for federa agencies to change their regulations or procedures. . .
" 1d. Tothe contrary, Congress has adopted an explicit statutory scheme for addressing the
implementation of WTO dispute settlement reports. See 19 U.S.C. § 3538. Asisclear from the
discretionary nature of that scheme, Congress did not intend for WTO dispute settlement reports to
automaticaly trump the exercise of the Department’ s discretion in gpplying the statute. See 19 U.S.C.
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8 3538(b)(4) (implementation of WTO reportsis discretionary); see dso, SAA at 354 (“ After
consdering the views of the Committees and the agencies, the Trade Representative may require the
agencies to make a new determination that is “not inconsstent” with the pand or Appellate Body
recommendations...” (emphass added)). Furthermore, the Federa Circuit and the CIT have
consgtently found that WTO rulings with respect to “zeroing” are not binding on the Department. See
Timken, 354 F. 3d at 1344; see a0 Corus at 28-30.

. Company Specific I ssues
Comment 6: Red Garden
A. Weighting Factor Between Mingfeng and L ong Feng

Red Garden argues that the Department should use the total production of Mingfeng shrimp

because the cdculation of the weighting factor using the weighted-average factor ratios for Mingfeng
and Long Feng isincorrect. Only during verification did the accounting staff of Mingfeng learn thet one
type of shrimp may be classfied in the sdes invoices under two different names. Red Garden notes that
dl of Mingfeng's FOP data, including the total production quantity needed for this proposed re-
caculation, was verified by the Department.

The Petitioners did not comment on thisissue.
Department’s Position:
The Department agrees with Red Garden in part.

Section 776(a)(2)(B) of the Act Satesthat if an interested party fallsto provide such information by the
deadline, or in the form or manner requested; the Department shall make a determination based on
facts otherwise available in reaching the applicable determination. Red Garden failed to provide such
information by the deadlines established by the Department in their supplemental questionnaires or as
part of their pre-verification corrections. We note that the Department provided Red Garden with two
additiona opportunitiesto review and correct or explain the gpparent discrepancy between the
CONNUM weights and the amount reported as total production immediately prior to verification and
after their April 21, 2004 Section D response. In both ingtances, Red Garden affirmed that the
reported amounts were correct, and that the differences was due to products which were produced but
not sold to the United States. See Red Garden’ s June 8, 2004 response at 23, 28 and 29; Red
Garden’s August 5, 2004 response at 3 and Exhibit 4; and Red Garden Verification Report at 2.

At the Department’ s verification, we found the written descriptions of certain product codes produced
but not sold to the United States to be identical to product codes that were sold through Red Garden to
the United States, as reported in Red Garden’s Section D database. See Red Garden’s August 12,
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2004 response. Specificaly, Mingfeng officials explained that certain product codes fell under the same
commercia product codes. Upon further review, company officids indicated that al other product
codes listed in the * Products Produced but Not Sold to US’ category in were in fact sold through Red
Garden to the United States during the POI. See Red Garden Verification Report at 17 and MF
Exhibit 13. Additiondly, as Red Garden notesin its case brief, only after the Department verifiers
discovered that Red Garden had not included al subject merchandise destined for the United States
during the POI, did Red Garden seek to amend itstota quantity and vaue for Mingfeng. See Red
Garden's Case Brief dated October 19, 2004 at 6.

Therefore, because Red Garden did not provide the Department with the correct Quantity and Vaue
for Mingfeng on three separate occasions, the Department isusing the totd production of Mingfeng's
processed shrimp as reported and certified by Red Garden during the course of the investigation.

B. Partial Adverse Facts Available (“AFA”) for SalesMade by Meizhou

The Petitioners note that Meizhou supplied a substantial portion of the subject merchandise exported by
Red Garden during the POI. Despite being repeatedly instructed by the Department to provide FOP
information for Meizhou, Red Garden failed to do so.

The Petitioners further note that Red Garden stated that it was unable to provide the necessary FOP
data for Meizhou because the current owners did not have the verifiable information. However, the
Petitioners contend that the Department's verification report casts doubts on Red Garden's version of
events. According to one of the officids of Me zhou, Red Garden apparently did not make any attempt
to obtain the information from the individuas that were in possesson of the relevant information
required by the Department. Additionally, according to the Petitioners, citing the Department's
verification report of Meizhou, the current owners were not aware of the significance of the requested
documents. Thus, according to the Petitioners, Red Garden did not act to the best of its ability to
obtain the FOP data.

The Petitioners conclude that under these circumstances, the Department has the authority to apply
patid AFA. The Depatment should find that Red Garden failed to act to the best of its aility to
obtain the necessary FOP data from Meizhou in atimely manner. Additiondly, the Petitioners contend
that as Meizhou is a shrimp processor, and not a shrimp grower, the Department should employ the
highest FOP reported for processed fresh shrimp purchased by Red Garden.

Red Garden agreesthat partia facts available should be used for that portion of its sales produced by
Meizhou, but as a non-AFA rate for sdles made by Red Garden from Meizhou. Red Garden dso cites
the Department verification report of Mezhou which stated that the current owners did not own the
company during the POI nor were they involved in the submission of the Section A responses.
Additionaly, Red Garden argues that it provided the Department with asummary of events surrounding
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its attempts to obtain information from Mezhou. In tota, Red Garden made eleven separate attempts
to obtain the missing FOP data from Mezhou.

For a complete discussion regarding Red Garden' s argument that Meizhou should have been given a
Separate rate, please see Section A Respondents Issues Memorandum at Issuel.

Badcdly, Red Garden argues that there are two standards for the Department in this type of Situation.
Oneis*“ggnificantly impeding” an investigation, the other is “failing to cooperate to the best of its
ability.” According to Red Garden, only the latter can lead to the gpplication of AFA. Mezhou's
current owner cooperated to the best of his ability, in that they cannot give what they do not possess.
Red Garden argues that the Department must substantially show that a respondent's failure was
“willful.” Red Garden contends that there is no record evidence to suggest that Meizhou did not
attempt to cooperate to the best of its ability and that it cannot be held responable for the problems of
an unaffiliated company. According to Red Garden, they met their obligation to contact the company
and didit information from it.

Additiondly, Red Garden clams that the Petitioners mis-characterized the owner's comment about not
requesting information. Red Garden contends it was clear that the Mezhou officia was spesking for
the company after he had purchased it, not its previous operations or actions. Furthermore, Red
Garden argues that the Petitioners made an unsubstantiated claim that Meizhou was only a processor,
not a producer of farmed shrimp during the POI. Red Garden cites to Mezhou's supplementa Section
A response, where it states that it is both a producer and processor of shrimp during the POI.

Red Garden concludes that the Department should uphold its decison in the Preiminary Determinetion
and use non-adverse partid facts available for the fina determination.

Department’s Position:

The Department agrees with the Petitioners. In accordance with section 776(a)(2)(A) of the Act, the
Department finds applying facts available is warranted for the portion of Red Garden’s sdles produced
by Meizhou because Red Garden failed to provide the FOP data that the Department had requested.
Furthermore, in accordance with section 776(b) of the Act, the Department finds that Red Garden
faled to cooperate to the best of its ability with the Department’ s request for information and, therefore,
finds an adverse inference iswarranted in determining the facts otherwise available.

Inits August 5, 2004, submission a Exhibit 1, and in its subsequent rebuttal brief, Red Garden
chronicled their various attempts to obtain FOP information from Me zhou pertaining to its purchases of
subject merchandise from Mezhou during the POI. However, dose exmination of the lettersin Exhibit
1 reved that Mezhou's current owners notified Red Garden that Me zhou' s former owners possessed
the information. There is no information on the record demongrating Red Garden’s attempt to contact
the former owners, even after Meizhou's current owners repeated their notification to Red Garden that
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the former owners possessed the information.  See Red Garden’s August 5, 2004, submission at
Exhibit 1 and Meizhou Verification Report at 2.

Section 776(b) of the Act permits the Department to apply AFA when arespondent, among other
things, withholds requested information and fails to cooperate by not acting to the best of its ability to
comply with the Department’ s requests for information.

Thus, we find that Red Garden did not act to the best of its ability to obtain the FOP information from
Meizhou because Red Garden knew that Meizhou' s former owners possessed the relevant information
and Red Garden did not provide any evidence of its attempts to obtain that information from the former
ownership. The Department has determined that it is appropriate to gpply an adverse inference
pursuant to section 776(b) of the Act with respect to al of Red Garden's sales produced by Meizhou.
Therefore, we are gpplying the PRC-widerate to dl of these sdes by Red Garden during the POI.

C. Red Garden’s Deposit Rate

The Petitioners argue that the ingtructions to U.S. Customs and Border Protection (“CBP’) as aresult
of the Prliminary Determinatior inappropriately applied the cash deposit rate calculated for Red
Garden to subject merchandise produced or sold by Red Garden Food Processing Co., Ltd.
(“RGFP’). The Petitioners contend that RGFP's information played no part in the calculation of Red
Garden's dumping margin, and RGFP merchandise or sdles should not be permitted to recelve the
benefit of the Red Garden margin, which is lower than the PRC-wide margin to which RGFPis
properly entitled. Additionaly, Red Garden acknowledges that RGFP was not operationa during the
POI, did not produce or supply any subject merchandise exported by Red Garden during the POI, and
began exporting only after the POI.

The Petitioners further contend that Red Garden made no sales of RGFP product during the POI, and
it did not report RGFP's FOP (as essentidly there was no production by RGFP in the POI) to the
Department. In these circumstances, assigning RGFP's merchandise Red Garden's cash deposit rate
would be inconsgstent with the evidence used to calculate Red Garden's dumping margin. The
Petitioners conclude that whether RGFP is affiliated with Red Garden does not dter this conclusion.
Regardless of whether the entities are affiliated, RGFP was not operationa during the POl and
provided no data to the Department to be used in the caculation of Red Garden's dumping margin.

Red Garden' s rebutta brief contends that RGFP is entitled to its rate and that the Department
confirmed the following at verification: (1) RGFP produced subject merchandise during the POI, (2)
Red Garden's two owners own a substantia share, more than 20% of RGFP's stock, and (3) the two
companies share employees.

Red Garden dso points out that the verification report confirmed that RGFP was operationa during the
POI, but made sales two days after the POl. Moreover, the verification report confirmed that the
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owners of Red Garden own more than 20 percent of RGFP and that both companies shared
employees during the POI. Thus, Red Garden clams that the Department has made a finding that the
two companies are related and/or affiliated.

Findly, Red Garden concludes that the Petitioners have not provided neither a statutory nor a
regulatory basisfor their argument, nor do they provided a single adminidirative decision or court
determination in support of their argument.

Department’s Position:

The Department agrees with Red Garden. 1n accordance with section 771(33) of the Act, the
Department finds that Red Garden and RGFP are affiliated. To the extent that section 771(33) of the
Act does not conflict with the Department's application of separate rates and enforcement of the NME
provision (section 773(c) of the Act) the Department will determine that exporters and/or producers
are dfiliated if the facts of the case support such afinding. See Certain Preserved Mushrooms From
the People's Republic of China: Final Results of Sixth Antidumping Duty New Shipper Review and
Find Results and Partid Rescission of the Fourth Antidumping Duty Adminigtrative Review and
accompanying Issues and Decison Memorandum, 69 FR 54635 (September 9, 2004)(*Mushrooms
from the PRC").

In determining whether persons shal be consdered affiliated within the meaning of section 771(33) of
the Act, the Department will consder, among other factors: (A) Members of afamily, including brother
and sgters (whether by the whole or half blood), spouse, ancestors and lineal descendants; (B) Any
officer or director of an organization and such organization; (C) Partners; (D) Employer and employee;
(E) Any person directly or indirectly owning, controlling, or holding with power to vote, 5 percent or
more of the outstanding voting stock or shares of any organization and such organization; (F) Two or
more persons directly or indirectly controlling, controlled by, or under common control with, any
person; (G) Any person who controls any other person and such other person. Control is defined for
the purposes of this statute, as a person that islegdly or operationdly in apostion to exercise restraint
or direction over the other person. See section 771(33) of the Act. In gpplying this provision, the
Department makes a case-by-case determination of whether the relationship has the potentia to affect
the subject merchandise. See Antidumping Duties, Countervailing Duties, Find Rule, 62 FR 27296,
27297-98 (May 17, 1991) (“Preamble to the Regultions”).

Red Garden is affiliated with RGFP in accordance with section 771(33)(E) of the Act because Red
Garden directly owns more than 5 percent of RGFP s outstanding voting stock. See Red Garden's
March 31, 2004 response a Exhibit 3. Additiondly, the mgjority owner of Red Garden is one of three
members of RGFP sboard of directors. See Red Garden’s March 31, 2004 response at A-4. Red
Garden’ s sgnificant ownership of RGFP indicates Red Garden isin control of RGFP slegd and
operationd decisons, and therefore, they are affiliated. RGFP is controlled by its board of directors.
See Red Garden’s March 31, 2004 response at A-4. Red Garden is dso affiliated with RGFP
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because they are under common control, in accordance with section 771(33)(F) of the Act. The
Department noted at verification that the management of RGFP is the same as Red Garden’s
management. See Red Garden Verification Report at Exhibit 1. Therefore, based upon these
relationships between Red Garden and RGFP, the Department finds that they are affiliated under
sections 771(33)(E) and (F) of the Act.

In addition, the Department finds that Red Garden and RGFP should be collapsed consstent with
section 351.401(f) of the Department's regulations. To the extent that the Department's collapsing
regulaion (i.e., section 351.401(f) of the Department's regulations) does not conflict with the
Department’ s application of separate rates and enforcement of the NME provision, the Department will
collapse two or more affiliated entities in a case involving an NME country if the facts of the case
warrant such treatment. Furthermore, the factors listed in section 351.401(f)(2), of the Department's
regulations are not exhaudtive and, in the context of an NME proceeding, other factors unique to the
relationship of business entities within the NME may lead the Department to determine that collapsing is
either warranted or unwarranted (see 69 FR at 10414). See Hontex Enterprises, Inc. v. United States,
248 F. Supp. 2d 1323, 1342 (CIT 2004)(neting that the application of collapsing in the NME context
may differ from the sandard factors listed in the regulation); Mushrooms from the PRC a Comment 1.

As demongtrated above and based on the Department's verification findings and the information
contained within Red Garden's questionnaire responses, the Department believes that Red Garden is
affiliated with RGFP, meeting the requirement of 351.401(f)(1).

In determining whether a Sgnificant potential for manipulation exists, section 351.401(f)(2) of the
Department’ s regulations provide that the Department may consider various factors, including (i) the
level of common ownership, (i) the extent to which manageria employees or board members of one
firm gt on the board of directors of an affiliated firm, and (iii) whether the operations of the affiliated
firmsareintertwined. See Gray Portland Cement and Clinker from Mexico: Final Results of
Antidumping Duty Adminidraive Review, 63 FR 12765, 12774 (Mar.16, 1998); Fina Determination
of Sdesat less Than Fair Vaue: Collated Roofing Nails from Taiwan, 62 FR 51427, 51436 (Oct. 1,
1997); Mushrooms from the PRC, 69 FR 54635 at Comment 1.

Although Red Garden is solely an exporter and RGFP is both a producer and exporter, both
companies share common board members and employees pursuant to sections 351.401(f)(2)(1) and
351.401(2)(ii) of the Department's regulations. The operations are linked together through joint
management and board members so each company has access to the same pricing and customer
information pursuant to section 351.401(2)(iii). Thus, thereisasgnificant potentid for manipulation of
price and production as stated in section 351.401(f). See Red Garden Verification Report at 3 and
Red Garden's March 31, 2004 Section A Response at A-2 through A-11.

For the find determination, the Department notes that implicit in the Department's decision to collgpse
Red Garden and RGFP is that the resulting rate would apply to the entire collapsed entity, because to
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do otherwise would defeat the purpose of collapsing them in thefirst place. The Department aso notes
that the rationde for collapsing applies to both producers and exportersif the factsindicate that
producers of like merchandise are ffiliated as aresult of their mutua relationship with an exporter. See
Mushrooms from the PRC at 4.

In this case, Red Garden and RGFP are entitled to the same separate rate based on the datain their
guestionnaire responses as verified by the Department in this proceeding. Therefore, based on the
foregoing andlysis, the Department has determined to apply the Red Garden rate to both Red Garden
and RGFP. This determination is specific to the facts presented in the investigation and based on
severd consderations, including the structure of the collapsed entity, the level of control between Red
Garden and RGFP and the leved of participation by each party in the proceeding. Given the unique
relationships that arise in NMEs between individua companies and the government, a separate rate will
be granted to the collgpsed entity only if the facts, teken as awhole, support such afinding. The
granting of a separate rate to the entire entity iswarranted in this case. Accordingly, the Department
has collgpsed Red Garden and RGFP, and the Department has assigned the same antidumping rate to
both entities for the find determination.

Comment 7: Ydin & Allied Pacific
A. Critical Circumstances

Ydin and Allied Pecific contend that the Department’ s affirmative Prliminary Determination of critical
circumstances for Yein and Allied Pacific is contrary to the basic purpose of critical circumstances
andyss, which is outlined in section 351.206 of the Department’ s regulaions. In their brief, Yelin and
Allied Pecific note that the Department’ s statute for critical circumstances specificdly stipulatesthat it
was designed: “ As a deterrent to exporters whose merchandise is subject to an investigation from
circumventing the intent of the law by increasing their exports to the U.S. during the period between
initiation of an investigation and apreliminary determination.” See Regulation Concerning Preliminary
Critical Circumgtances Findings, 64 FR 48706 (Sept. 8, 1999).

Ydin and Allied Pacific note that the purpose of the critica circumstances statute was further reeffirmed
by the Congress when the Senate Finance Committee indicated, prior to the passage of the amended
Trade Agreements Act of 1979 in 1994, that the critical circumstances provisions were designed to
focus on a surge of imports as aresult of the initiation of an antidumping or countervailing duty
investigation. Ydin and Allied Pacific argue that the CIT upheld the congressona mandete for critica
circumstance. See Tak Fat Trading Co., v. United States, 185 F. Supp. 2d 1358 (CIT 2002).

Ydin and Allied Pacific assert that the U.S. Congress, therefore, clearly intended that the Department
soldy focus on podt-petitionvinitiation import surges in determining whether dumping could be assessed
on shipments prior to the preliminary determination. The courts have aso uphdd this palicy, note Yein
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and Allied Pecific, for the Department cannot examine import surges prior to the filing of the petition
without encountering inherent data inaccuracies for: 1) the Petitioners control the date of filing the
petition; 2) rumors regarding the filing date consstently circulate among the industry; and 3)
unnecessary, and often subjective andysis is needed to determine whether a pre-petition import surge is
related to thefiling of the petition. See Adminidrative Case Brief of Ydin, dated October 19, 2004, at
47,

Ydin and Allied Pacific further argue that the Department’ s regulations under section 351.206(i) do not
require the Department to conduct an analysis of critica circumstances when it has been found that the
Respondents had knowledge “ prior to the beginning of the proceeding” that it was likely the Petitioners
would file a petition. According to Yelin and Allied Peacific, under section 351.206(i) of the
Department’ s regulations, the Department is merely required to consider a period of no less than three
months before the initiation of the proceeding. Y din and Allied Pacific further note that Section
351.206(qg) of the Department’ s regulations states that the Department must examine whether a
perceived petition-related surge resulted from factors unrelated to an attempt by the Respondents to
increase shipments prior to the proceeding’s preiminary findings. See Case Brief of Ydin (“Yédin Case
Brief") at 48. Ydin and Allied Pacific cite previous cases where the Department examined and found
that the increase in imports was unrelated to the initiation of the proceeding. See Notice of
Pogtponement of Final Determination and Negative Prdiminary Determination of Critical
Circumgtances. Certain Color Televison from Maaysa, 68 FR 66810 (Nov. 28, 2003); Notice of
Find Determination of Sales at Lessthan Fair Vaue: Honey from the People' s Republic of China, 66
FR 50608 (Oct. 4, 2001); Preliminary Determination of Sales at Lessthan Fair Vaue: Fresh Fruit from
New Zedand, 56 FR 60092 (Nov. 27, 1991).

Furthermore, Y elin and Allied Pacific note anumber of cases where the Department made the
distinction between a steady increase in imports and a surge, which isrequired for an affirmative finding
of massve imports. See Find Determination of Sdes at Lessthan Fair Vdue: Sted Wire Rope from
Mexico, 56 FR 31098 (July 9, 1991); Natice of Prdiminary Determination of Critical Circumstances.
Certain Cold-Ralled Sted Flat Products from Audtrdia, the People’s Republic of China, India, the
Republic of Korea, the Netherlands, and the Russian Federation, 67 FR 19157 (Apr. 18, 2002). Ydin
and Allied Pacific gate that in the case of Certain Cold-Rolled Stedd Hat Products from Australia when
importsincreased by 15 percent over a sx-month period they were in fact increasing by 2.5 percent
per month. Therefore, Y din and Allied Pacific argue that the overal requisite minimum “surge’ rate
required to support an affirmative finding at final determination should be 22.5 percent instead of 15
percent. See Yelin Case Brief at 51.

At the Prliminary Determination, Y din and Allied Pecific dlege that the Department deviated from the
Congressiona mandate of focusing solely on import surges subsequent to the initiation of the
proceeding. The Department, according to Y din and Allied Pacific, determined that, due to the
Respondents’ reasonable knowledge in August 2003 that a proceeding was likely to be initiated, it was
appropriate to conduct an andysis of “pre-knowledge’ import data from December 2002-August 2003

31



againg “ post-knowledge” import data from September 2003-May 2004. See Ydin Case Brief at 52;
and, Memorandum to Jeffrey A. May: Partid Affirmative Determination of Critical Circumstances,
dated July 2, 2004 (“Critica Circumstances Memorandum”) .

Ydin and Allied Pacific argue that the documentary evidence that the Department cited in the Critical
Circumstances Memorandum as support for conducting an andysis of pre-petition import detais
substantially smilar to press reports from 1998, 2002, and the beginning of 2003. The press reports
from 1998 and 2002 are dmost identicd, Y in and Allied Pacific maintain, to the press reports that the
Department found satisfied the “reason to bdieve’ standard in prior critical circumstances
determinations. See Y€dlin Case Brief at 54; and, Notice of Prdiminary Determination of Sdesat Less
than Fair Vaue: Certain Cold-Rolled Hat-Raolled Carbon-Qudlity Sted Products from Venezuda, 64
FR 61826, (Nov. 15, 1999). Y€din and Allied Peacific, therefore, conclude an exporter in the PRC
would have possessed the same “reason to believe’ that the Petitioners would be filing a petition based
on knowledge garnered from the press reports in 1998 and 2002 as the exporter garnered in August
2003. See Petitioners Case Brief at 55.

Ydin and Allied Peacific further contend that there were severa press reports in the spring and summer
of 2003 that directly contradict the argument made by the Petitioners that the entire industry was
aware that an antidumping petition would be filed on August 20, 2003. See Y€elin Case Brief at 55.
Citing the disagreement between the L ouisiana Shrimpers Association and the Southern Shrimp
Association, the Respondents argue that the entire industry was uncertain if and when an antidumping
petition would be filed. Y din and Allied Pacific conclude that these press reports clearly show thet it
was impossible for the industry to have had “actua knowledge’ of thefiling of the petition in late August
2003 and, therefore, the Department, has neither lega or factua judtification for departing from the
gtandard period of conducting critical circumstances andyss.

Ydin and Allied Pacific argue that when the Department conducts an analyss of critica circumstances
based on the congressiondly mandated period of January-May 2004 in comparison to August-
December 2003 the Department will find that a surge in imports did not exist for ether Allied Pecific or
Ydin.

Allied Pacific and Y din further contend that even if the Department continues to conduct an andysis of
critical circumstances with a base period consisting of pre-petition import data, the results will show that
amassive import surge does not exist for elther respondent. Both respondents state that the modest
increase in shipments during base and comparison periods are explained by factors unrelated to any
intent by Allied Pacific to circumvent the investigation. First, Allied Pecific and Y din note thet the
magority of U.S. imports of shrimp from the PRC occursin the second half of the year and, therefore,
the Department’ s comparison of the two periods, which excludes September-November in the base
period, must take into account that historic imports from the PRC in the comparison period will account
for agreater percentage of yearly imports than in the base period. See Allied Pacific Case Brief, dated
October 19, 2004, at 57; Y din Case Brief a 58. Allied Pecific notes that in the Preiminary
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Determination, the Department “ attempted to account for seasondity concerns raised by the
Respondents’ by using an eighteen-month period for the base and comparison period did not
encompass the same months. See Allied Pecific Case Brief at 58. Second, according to Yelin and
Allied Pacific, the Department must take into account, that U.S. imports of shrimp from the PRC have
geadily increased and not surged over time. Y elin and Allied Pecific contend that when these principles
are gpplied by the Department, the results will indicate that there was no surge but only a steedy
increase in shipments to the United States by Y elin and Allied Pecific.

Y din notes that the Department’ s refusal to apply these principles during the examination of critica
circumstances at the Prdiminary Determination resulted in the Department’ s finding that there was a
dteady increase in imports from Y din. Y din argues that the Department’ s decision to choose a base
and comparison period that were not contemporaneous, resulted in a comparison with pre-ordained
results. See Yelin Case Brief a 60. Y elin contends that the inherent inequity of the Department’s
comparison is clearly evidenced when the ending month of the base period is expanded from August to
October or November 2003. Moreover, Y elin notes that the Department’ s determination that imports
increased sgnificantly for Y ein was further pre-ordained as the Department chose to examine two
periods of nine months rather than the sandard of import periods of Sx months or less. See Ydlin Case
Brief at 60.

Allied Pacific, however, argues that the Department rendered an affirmative decision of critica
circumgances for Allied Pacific in the Prdiminary Determination solely because September 2003,
which was the month that shipments to the United States from Allied Pecific pesked, was part of the
comparison period. Allied Pacific maintains that, after October 2003, shipments have steadily declined
and, thus, if the Department had selected any other comparison period the results would have found a
declinein shipments for Allied Pecific. See Allied Pecific Case Brief at 59.

Ydin and Allied Pacific argue that the Department preiminarily determined that there was a“surge’ of
imports from Allied Pecific because the Department deviated from the standard of comparing two
periods of sx months or less and compared two periods of nine months. The Department, therefore,
should have determined based on using two periods of nine months that a“surge’, which is
distinguished from anormd rate of increase each month (i.e., 2.5 percent or less), existed when imports
increased by 22.5% or more during this period. Allied Pacific challenges the Department’ s conclusion
in concluding that a*“surge’ existed for imports from Allied Pacific increased by less than 22.5%. See
Allied Pacific Case Brief a 60. Moreover, Y din argues that the increase that the Department found in
shipments of imports from Y din during the base period is not significant enough to represent asurge as
shipments from Y ein have steedily increased in recent years. Therefore, the Department must reverse
the Prdliminary Determination and find that critical circumstances did not exist for either Ydin or Allied
Pecific.

The Petitioners maintain that, under section 351.206(h) of the Department’ s regulations, the
Department is granted the authority to consider an increase in imports of fifteen percent or more over
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imports during an immediately preceding period to be massve. With regard to Ydin's cdlam that
section 351.206(h) of the Department’ s regulations requires that for base and comparison periods of
greater than three months each, imports must increase by an average of 2.5 percent per month in order
for the Department to find critical circumstances, the Petitioners note that Y ein provides no evidence
of support. See Petitioners Rebutta Brief at 41.

The Petitioners maintain that the Department is granted the authority pursuant to section 351.206(i) of
the Department’ s regulations to consider a period prior to the initiation of the proceeding when
evidence clearly indicates that importers, exporters, and foreign producers had “ reason to believe’ that
an antidumping or countervailing proceeding would be initiated. The Department, according to the
Petitioners, correctly identified the base and comparison periods for the andyss of critica
circumstances under section 351.206(i) of the Department’ s regulations for the Department found that
in previous cases the base period for critica circumstances encompassed “pre-petition” import data.
See Ptitioners Rebuittal Brief at 38; Preliminary Determination of Criticl Circumdtances Solid
Fertilizer Grade Ammonium Nitrate from the Russan Federation, 64 FR 60422 (Nov. 5, 1999); Find
Determination of Sales at Lessthan Fair Vaue: Hot-Rolled Hat-Rolled Carbon-Quality Sted Products
from Japan, 64 FR 24329 (May 6, 1999). The Petitioners argue that the Department was correct in
using a base period encompassing “pre-petition” import data for the Petitioners’ critical circumstances
submissions to the Department, which clearly indicate that, by the conclusion of August 2003,
producers and importers of the subject merchandise had reasonable belief that the domestic shrimp
industry was going to file an antidumping petition. See Petitioners Request for Critical Circumstances,
dated May 19, 2004, at 3-5; Petitioners Critica Circumstances Submission, dated June 24, 2004, at
4-5,

The Petitionersrefute Y elin's clams that the Department cannot use “pre-petition” import detato
determineif critica circumstances exig, citing a news report as support as basdess. The Petitioners
note that the news report from 1998 was written over four years before the formation of the Southern
Shrimp Alliance (SSA), and, thus, cannot diminish the importance of the very public decisons of the
SSA and American Shrimp Processors Association (ASPA) to file antidumping petitions. See
Petitioners Rebutta Brief at 40. Moreover, the Petitioners argue that the news reports from 2002 and
early 2003 only address the organizational efforts by the SSA, rather than the SSA’ s announcement of
itsintention to file the petition.

The Petitioners chalenge Ydin's dam that the Department erred in the Prdiminary Determiination in
finding that critical circumgatances exist for Ydin. Moreover, the Petitioners note that the multiple tables
demondtrating relative imports from 2001 through 2003 for dl of Chinaand Y elin over certain periods
were specificaly sdlected by Y din to disguise the massive import surge during the comparison period.
Therefore, the Petitioners request that the Department must continue to find that critica circumstances
exig with regard to Ydin for the find determination.

Department’s Position:



The Department disagrees with the Respondents and agrees with the Petitioners that the affirmative
Prdiminary Determination of critica circumstances for Yelin and Allied Pacific was in accordance with
the law. In the Priminary Determingtion, the Department found, after athorough review of the
evidence provided by the Petitioners and the Respondentsin their submissions, that the criteriafor an
affirmative finding under section 351.206 of the Department’ s regulations had been satisfied.
Specifically, the Department found that pursuant to section 733(€)(1)(A)(ii) of the Act, that there was a
reasonable basis to believe that the importer knew or should have known that there was likely to be
sdes at lessthan fair vdue and materid injury arisng from such sles. The basis for this finding was the
ITC's prdiminary determination of materid injury, the prdiminary dumping margins for Allied Pecific,

Y €lin, the Section A Respondents, and the PRC-wide entity, and the existence of press coverage
regarding the likelihood of an antidumping investigation. Further, the Department found that, pursuant
to section 733(e)(1)(B) of the Act, that Allied Pacific and Y din had an increased volume of exports
over the base period of greater than 15 percent. See Criticd Circumgtances Memorandum at 2-6.
The Department notes that the methodology it used to conduct the critical circumstances andyss at the
Prdiminary Determination was consistent with the satute, the Department’ s regulations and the purpose
of the critical circumstances as discussed by Congress.

The Department disagrees with the Respondents argument that the Department’ s affirmative
Prdiminary Determination of critical circumstances was contrary to the basic purpose of critica
circumstances andlysis. Under section 351.206 of the Department’ s regulations, the Department is
required to focus its andys's on surges of imports dating after the initiation of an investigation. See
Regulation Concerning Preliminary Critical Circumstances Findings, 64 FR 48706, (Sept. 8, 1999).
Additiondly, the same cite Respondents rely upon for their podition also sates that: “ Accordingly, the
Department is amending 19 CFR 351.206(c)(2) to provide that, where earlier base periods are used,
the Department will issue preliminary critica circumstances findings as soon as possible after initiation of
an invedtigation, but normaly not less than 45 days after the filing of the petition.” See Regulation
Concerning Preliminary Critica Circumstances Findings, 64 FR 48706, (Sept. 8, 1999).

The Department finds that the Respondents argument that the Department is barred under section
351.206 of the regulations to conduct andysis of critica circumstances prior to theinitiation of an
investigation isincorrect. The authority to consder aperiod prior to the initiation of the proceeding is
explicitly granted to the Department by section 351.206(i) of the Department’ sregulations. Section
351.206(i) provides that, for the purposes of critica circumstances, the Department may examine a
period prior to the initiation of the proceeding if there is“reason to beieve that importers, exporter or
producers, had reason to believe, at some time prior to the beginning of the proceeding, that a
proceeding was likely.” In the Preliminary Determingtion, the Department found, based upon the
critical circumstances submissions of the Petitioners and Respondents and press reports from February
through November 2003, that there was sufficient evidence to establish that by August 2003, the
importers, exporters or producers from the PRC had a reason to believe that proceedings were likely.
See Criticd Circumstances Memorandum &t 5. Given the evidence indicating a reasonable belief among
the importers, exporters or producers of the PRC that proceedings were likely, the Department used a
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nine-month base period of December 2002 to August 2003, and a comparison period of September
2003 to May 2004. By using nine months, the Department was able to use the maximum amount of
data available at the time of the Preliminary Determination

The Department disagrees with the Respondents argument that the documentary evidence cited by the
Department in the Critical Circumstances Memorandum as support for conducting an analysis of pre-
petition import data are substantialy smilar to press reports from 1998, 2002, and the beginning of
2003. The press reports from 1998 and 2002 do not mention significant action taken by the
governments of the subject countries that had been indicated in press reports would be identified in the
upcoming petition by SSA and ASPA. In the articles from 1998 and 2002, representatives from the
targeted countries only take an advisory role by warning the targeted industry of the possibility of a
petition being filed, such asin 1998 when the That Commerce Ministry warned exporters of the subject
merchandise of possible U.S. antidumping action. See Allied Pacific Case Brief at 53. In contrast, the
Petitioners provided numerous articles illustrative of the active involvement by the targeted countries
againg the filing of the petitions, such aswhen the 16 shrimp-exporting nations joined together to seek
clarity on the issue with the US government. See Petitioners Request for Critical Circumstances at
Attachment 7. The significant difference in these articles clearly indicate that an exporter in the PRC
would have not have possessed the same “reason to believe’ that petitioners would be filing a petition
based on knowledge garnered from the press reports in 1998 and 2002 as the exporter garnered in
August and September 2003.

The Department disagrees with the Respondents regarding the press reports from July 2003 and early
August 2003 documents. See Allied Pacific Group: Critica Circumstances Response dated June 14,
2004, a Exhibit 2; Petitioners Reguest for Critical Circumstances a Exhibit 4. The press reports from
July and early August 2003 documenting that the Louisiana Shrimp Association intended to file an
antidumping petition prior to the SSA’ s public announcement on August 20, 2003, are clearly evidence
that the domestic industry was planning to file a petition. The Department notes that the public
announcements made by the industry in late July and August 2003 of their intention to file a petition
were cited by the Department at the Prdliminary Determinatior as sufficient evidence that importers,
exporters or producers had reasonable belief of the imminent filing of the petition. See Critical
Circumstances Memorandum at 4-5. Based upon the Department’ s examination of the press reportsin
ther entirety, the Department finds that they illustrate that there was sufficient evidence to establish that,
by August 2003, the importers, exporters or producers from the exporting countries had reasonable
belief that the antidumping proceeding was likely. 1d.

The Department aso disagrees with the Respondents that section 351.206(i) of the Department’s
regulations does not require that the Department conduct an analys's of massve imports during a period
prior to the initiation of the investigation when it has been found that the respondents had reasonable
belief “prior to the beginning of the proceeding” that a petition would befiled. The Department notes
that in prior cases the Department has used the authority and discretion granted the Department in
section 351.206(i) to consider aperiod of pre-petition data when there was a reasonable “ belief”
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among importers, exporters or producers from the exporting countries that an antidumping proceeding
was likely. See Natice of Find Determination of Salesat L essthan Fair Vaue and Negetive Find
Determination of Critical Circumstances. Certain Color Televison Receivers from the Peopl€'s
Republic of China (“CTVs from the PRC"), 69 FR 20594 (Apr. 16, 2004); and, Notice of Prdiminary
Determination of Critical Circumgtances. Certain Cold-Rolled Carbon Sted Hat Products from
Ausdtrdia, the People' s Republic of China, India, the Republic of Korea, the Netherlands, and the
Russian Federation, 67 FR 19157 (Apr. 18, 2002).

The Department finds the Respondents conclusion that the existence of massive imports represents
merely asteady increase in imports is incons stent with the stlandards established in section
351.206(h)(1) of the Department’ s regulations. Section 351.206(h)(1) provides that when determining
whether imports of subject merchandise have been massive, the Department will examine the following
factors.(i) the volume and value of the imports; (ii) seasond trends; and (iii) the share of domegtic
consumption accounted for by the imports. The Department recognizes that previous cases have found
increases in imports that were unrelated to the initiation of the proceeding, but Respondents have not
cited any such factorsin this case. See CTVs at 20594; Notice of Find Antidumping Duty
Determination of Sales a L ess than Fair Vaue and Affirmative Critical Circumstances. Certain Frozen
Fish Fillets from the Socidist Republic of Vietnam, 68 FR 37116 (June 23, 2003)(“Fish Fillets from
Vietnan).

The Department further disagrees with the Respondents that the Department’ s decision to examine two
periods of nine-months rather than the usua three or six-month import period is an incorrect basis for
itsandyss. The Department took the Respondents' seasonality concerns, which were clearly indicated
by Allied Pacific when it stated “that the rise in imports during the proposed period is due soldly to the
very evident seasondity of the subject merchandise,” into account when it selected the length of the
base and comparison period. See Allied Pecific Group: Critical Circumstances Response dated June
14, 2004, at 7. In the Critica Circumstances Memorandum, the Department Stated that the use of a
base and comparison nine month period instead of the Petitioners requested comparison period of six
months would capture any seasondity concerns raised by the Respondents. See Critica
Circumstances Memorandum at 4-5.

Moreover, the Department finds the Respondents' new argument that the increase the Department
found in imports from Y ein and Allied Pacific during the base period is not sgnificant as imports from
the PRC have steadily increased in recent years to be unpersuasive and inaccurate. For example, the
import levels for January-May increased by 50.87% between 2000 and 2001, and increased by
another 49.45% between 2002 and 2003. However, import levels for January-May surged
sgnificantly between 2003 and 2004 with an increase of 102.94%. After conducting a month-to-
month comparison of import satistics of certain frozen and canned warmwater shrimp from the PRC,
the Department finds that there were sgnificant fluctuationsin the monthly import levels
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Findly, the Department disagrees with the Respondents argument that the overdl requisite minimum
“qurge’ rate required to support an affirmative finding in this proceeding at the final determination should
be 22.5 percent instead of 15 percent. Respondents argument is predicated on the presumption that
their importsincreased a a steedy rate. Not only have they not provided a meaningful definition of
“seady,” they aso have falled to make an affirmative showing based on their data of a steady increase.
In the absence of thisinformation, the Department will continue to rely upon its longstanding practice
and regulations by requiring that an increase of 15 percent represents a surge of imports within the
meaning of 733(e)(1)(B) of the Act.

Conggent with the Department’ s finding in the Preliminary Critical Circumstances Determinetion, the
Department finds that the evidence on the record shows that importers had reason to believe in August
2003 that a proceeding was likely and that the increase in shipments during the comparison period over
the base period was massive. Accordingly, the Department continues to find that critical circumstances
exist with respect to subject merchandise from Allied, Ydin, dl Section A Respondents, the PRC-wide
entity.

B. Surrogate Financial Ratios

Y din and Allied Pecific agree with the Department’ s decision to use the financia statements of
Nekkanti to calculate surrogate financid ratios for Y din and Allied Pecific, in particular the decison to
use different firms for the calculation of surrogate financia ratios for other, integrated Respondents.
Ydin and Allied Pacific, however, disagree with the Department’ s calculation of the surrogate financid
ratios based on the Nekkanti financid satements. They specificdly argue that the Department should
reviseits calculation with regard to three items.  Firdt, the Respondents argue that the Department’s
incluson of “Processing & Freezing Charges’ in its caculation of Nekkanti’ s factory overhead
expensesisin eror. The Respondents maintain that processing and freezing are properly classfied as
additiond manufacturing codts, that processing and freezing are conducted through the expenditure of
labor and energy, and that “Processing & Freezing Charges’ are aready accounted for in the
Department’ s caculation of the Respondents normal value. The Respondents cite Nekkanti’ s
supplemental Section D response, included in the Respondents September 8, 2004 surrogate value
submission, demongtrating that over 95% of the { processing and freezing} expenses are form of {sc}
labor or energy expenditure. The Respondents conclude that the Department should reviseits
surrogete retio caculations by removing the expense for * processng and freezing charges from factory
overhead expenses and adding it to materias, energy and labor.

Second, the Respondents argue that the Department mismatched the expensesincluded in the
denominator of its surrogate financid ratios and the expenses included by the Department in its normal
vaue caculation. Specificaly, dthough the denominator of the surrogate financid ratios includes only
Nekkanti’ s shrimp codts, the raw materids vaued by the Department in its calculation of the
Respondents' respective norma vaue include severa other minor direct materids, such as sdt and
STPP, in addition to raw shrimp. The Respondents argue that the Department has addressed “this
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digtortion by not applying separate surrogate vaues to the raw materias not included in the
denominator of the ratios caculation” and cite to the Department’s Notice of Final Determination of
Sdes at Lessthan Fair Vaue: Certain Preserved Mushrooms from the Peopl€e’ s Republic of China, 63
FR 72255, 72265 (Dec. 31, 1998). The Respondents state that the Department may either discard its
vauation of the minor direct materids not included in the denominator of the Nekkanti surrogete
financid ratios or caculate a denominator for its Nekkanti surrogate financid ratios exclusive of the
other minor direct materids. The Respondents conclude that the Department should not gpply separate
surrogate vaues to dl minor inputs whose vaues are not included in the denominator of the surrogete
ratios.

Third, the Respondents argue that the Department should exclude expenses for “ Trawler Maintenance”
(i.e., boats used for wild-caught shrimp) from its caculation of Nekkanti’ s factory overhead. The
Respondents note that these expenses were incurred by Nekkanti in the operation of its four fishing
trawlers, and that Y ein does not incur any such expensesin its operations. Moreover, the
Respondents maintain that because Y elin and Allied Pacific purchase dl shrimp inputs, any expenses
related to the farm raising or fishing of shrimp should not to be included in the calculation of surrogate
financid ratios. The Respondents request that the Department exclude the “ Trawler Maintenance’
expense from its caculation of Nekkanti’ s factory overhead in order to calculate surrogate financia
ratios that best reflect the experience of the Respondents.

The Petitioners argue that the Respondents proposed solution to the presence of other minor expenses
in the Department’ s calculation of the surrogate financid ratios for Allied Pacific and Ydinis
inappropriate because the usage factors associated with al of these materia inputs and the surrogate
information required to vaue al of these inputs exist on the record. The Petitioners argue that the
Department cannot exclude such information from the record, and that the Department should instead
apply the surrogate factory overhead ratio only to the Respondents calculated costs for fresh whole
shrimp, thereby ensuring consistency between the denominator of the surrogate ratio and the group of
coststo which thet ratio isapplied. The Petitioners further argue that because the factory overhead
amounts included in the numerator of the factory overhead ratio are included in the denominators of the
SG&A and profit ratios, the ‘minor’ materids cost items at issue are included in the denominators of the
SG&A and profit ratios for Nekkanti. The Petitioners conclude that the Department therefore, should
not dter its caculation of SG&A or profit and aso should not exclude any materid cogsin caculating
the congtructed vaue for Allied Pecific and Ydin.

The Respondents argue that the Petitioners agreed with their point that Nekkanti’s materid cost used in
the denominator of the surrogate financia ratios does not include materid input other than shrimp, which
has nonethel ess been applied incorrectly to other materia inputs reported by the Respondents.
Specificaly, the Respondents cite the Petitioners' brief, which statesthat it isimperative that the cost
elementsincluded in the denominator of the financid ratios correspond to the cost eements to which the
ratio will be applied, and cite cases where the Department has agreed. The Respondents argue,
therefore, that the Department may avoid this distortion by either ensuring that the surrogate ratios in the
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final determination include al gpplicable materid costs in the denominator or limiting the materid costs
to which the surrogate ratios are applied.

The Respondents also point out that the Petitioners' brief addresses the use of Waterbase financial
ratios as surrogates for Allied Pacific and Y elin, and that the Respondents agree with the Petitioners
that using this data would be ingppropriate. The Respondents take issue, however, with the Petitioners
recommended interpretation of “processing charges’ listed in the Waterbase financia statements. The
Respondents argue that the plain meaning of the term “processing charges’ demondrates thet thisitem
covers additiond manufacturing expenses and that the Department should treat these expenses as direct
costs. The Respondents note that materid, labor and energy costs are often reported in more than one
lineitem, and that the separate line item for processing charges does not necessitate a classification of
these charges as other than materid, labor or energy costs.

The Respondents also argue that the Petitioners suggested interpretation of processing charges as
tolling feesis inaccurate, and that, regardless, the Department has consstently treated tolling fees as
direct cogs. The Respondents dtate that the Petitioners have not explained why processing charges
should be included as factory overhead. Therefore, according to the regulations, the Department
should continue its practice of placing ‘ processing charges' in the denominator of its surrogate ratios.

Department’ s Position:

Regarding the processing and freezing charges, the Department disagrees with the Petitioners and
agrees with the Respondents. The Department finds that the Respondents provided sufficient evidence
to show that Nekkanti, the surrogate financia company used to derive the surrogeate financid ratios,
includes asignificant amount of expenses are in the form of labor and energy. Labor and energy
expenditures are typicaly captured in the materid, energy and labor calculation of normd vaue and
should, therefore, not be included in the factory overhead for the financid ratios company.
Consequently, the Department finds that Nekkanti’ s processing and freezing charges should not be
included in the factory overhead ratio caculation, but that these expenses should be properly classified
as materials, energy and labor.

With regard to the mismatch of expenses between the Nekkanti financid statements and the
Department’s normad vaue cdculation, the Department agrees with Respondents that it will not apply
separate surrogate vaues to minor inputs whose vaues are not included in the denominator of the
surrogate ratios. The Department notes that at the core of the Respondents argument is the fact that
the denominator used in the surrogate financid ratios only included the raw shrimp materia as part of
the materids, labor and energy (cost of manufacturing) figure. Respondents are incorrect in asserting
that the denominator used for the caculation of materias, energy and labor did not include other items.
A review of the data used in the Prliminary Determination clearly shows that the Department included
items such as power expenses. We agree however, that the denominator used for the caculation of
materids, energy and labor did not include the line item that would have captured the other minor raw
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materids used in the production of subject merchandise used by the Respondents. Because the
Department has determined to remove the Processing and Freezing Charges line item from the
overhead calculation and place it into the calculation of materids, energy and labor for thisfina
determination, thiswill correct for the other minor raw materias used by Respondents and diminate this
mismatch. Based on the Nekkanti financia statements submitted by Respondents, we note that the
Processing and Freezing Charges encompasses items such as ‘ Materid Processing’, ‘ Packing, Peding
Charges,’ ‘Ice Purchases,” ‘Labour Charges,’ ‘Materid Processing,’ etc. By adding the Processing
and Freezing Charges line item to the cadculation of the materids, labor and energy cdculation, we have
captured the minor raw materids used by Respondents in the production of subject merchandise.

The Department agrees with the Respondents regarding the proposed exclusion of Nekkanti’s trawler
maintenance expense from its calculation of factory overhead. Based on Nekkanti’s financia statement
information, it is clear that the trawler expenses are expenses related to fishing of shrimp. Yein and
Allied Pecific do not fish for their own shrimp, but purchase shrimp from shrimp suppliers who would
include any fish trawler expensesincurred in their fully-loaded cost to Ydin and Allied Pecific.
Therefore, Y din and Allied Pacific would not separately incur such an expense. For thisfina
determination, the Department has removed this expense from its calculation of factory overhead !

Comment 8: Ydin
A. Facts Available for Water, Electricity, Diesd Fuel and Heavy Oil

The Petitioners argue that the Department should correct the usage factors for severd inputs. The
Petitioners note that the Department found at verification at Fuging Yihuatha Y din alocated sdlt,
water, eectricity, diesdl and heavy oil usage over raw shrimp input quantities rather than finished
product quantities. The Petitioners argue that the Department should alocate the usage of these inputs
over finished product quantities.

Y din explainsthat usage of certain FOPs was alocated over raw shrimp consumption according to the
Department’ s long-standing practice and was done “in order to accurately spread the entire cost of
producing the shrimp and the by-products.”

The Petitioners rebut the Respondents argument regarding the appropriateness of Y din’s dlocation of
production costs over raw shrimp inputs, including byproducts. The Petitioners argue that production
costs are not properly alocated over byproducts, but over co-products. The Petitioners reason that
the Department should alocate tota consumption of the FOP over the total quantity of subject
merchandise produced by Y din's processor affiliates.

= Additionally, the Department observes that in the calculation of materials, labor and energy, we included
the cost of Feed Sold, however, the Respondents do not produce feed and therefore, inclusion of this expense would
not be appropriate. Consequently, we have removed this expense from the calculation of materials, labor and energy.
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In the Respondents’ rebuttd brief, Ydin explainsthat “Y elin production facilities consume certain inputs
for al raw shrimp processed regardless of the finished product that results (whether scope or non-
scope),” and that those inputs are dso consumed by parts of shrimp that are ultimately sold as
byproducts. Ydin damsthat the Department fully verified this factor usage alocation, and argues that
this methodol ogy “was necessary because Fuqing's records did not permit it to distinguish the usage of
inputs by finished product.” Furthermore, Y €lin argues that to alocate factor usage over subject
merchandise output only would “ overgtate the actud amount of the input consumed in the production of
finished scope product.”  Citing the Finad Determination of the Antidumping Duty Investigation of
Barium Carbonate from the People’ s Republic of China and accompanying Issues and Decisons
Memorandum 68 FR 46577, (Aug. 6, 2003) at Comment 5 (“Barium Carbonate’), Y din argues that
the Department specificaly recognized that usage ratios for materia inputs should be dlocated to dll
products, including byproducts and that Y €lin’s present adlocation is no less accurate than an alocation
over production quantities. Y din aso contends that the Department has consstently upheld an offset to
production costs for the sale of by-products citing Barium Carbonate.

Y elin addresses the Petitioners proposed dlocation, arguing that the FOP calculations provided by the
Petitionersin ther direct brief are inaccurate because they rely on the wrong production quantities, and
note that the difference between tota production quantities and consumption quantities is less than
10%, further indicating that allocation of inputs over consumption quantities does not lead to skewed or
inaccurate results.

Department’s Position:
The Department agrees with Petitioners.

At verification, the Department verified that sat, weter, dectricity, diesd fud and heavy oil consumption
were alocated over total shrimp input and not over processed shrimp production during the POI. At
the core of the argument, Y din clams that because these inputs do not permit it to distinguish which
inputs were consumed to produce finished product or by-products, it was necessary to alocate inputs
over quantity of raw shrimp consumed to produce both types of end-product. The Department has
consgstently found that consumption of inputs should be dlocated over tota finished product. In fact,
the antidumping questionnaire sent to Y din explained the reporting methodol ogy:

these fields should contain information regarding the specific
factors used to produce the subject merchandise. Before
cdculaing, choose aunit of measure for which you will caculate
the factors (e.g., calculate factors based on the production of one
metric ton of the subject merchandise or based on the production
of oneitem of the subject merchandise).

See Letter from James C. Doyle, Program Manager to Y din, Regarding Antidumping Duty
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Investigation of Certain Frozen and Canned Warmwater Shrimp from the Peopl€ s Republic of China
(“Questionnaire’), dated February 25, 2004, at D-4.

In addition, the Department provided further ingtruction in the cover letter accompanying the
questionnaire stating that “the reported amounts should reflect the factors of production used to
produce one unit of the subject merchandise.” See Quedtionnaire at 1.

In some cases, the input may be alocated over subject merchandise only, but when thisis not possible,
the Department will accept an dternative alocation that is reasonable as determined by the Department.
Here, Ydin is unable to determine at the time the input is consumed whether that input is going to be
used for subject merchandise, by-product, or non-subject merchandise production. Therefore, for
these inputsit is not gppropriate for Y din to dlocate this consumption over the shrimp input, but more
accurately over finished processed shrimp asit did for other FOPs.  Accordingly, the Department has
recd culated FOP by dlocating the usage of each factor over the total (scope and non-scope) POI
finished production quantity reported by Ydin.

B. Facts Availablefor Labor

The Petitioners dlege that Y din erred both in its dlocation of 1abor over raw shrimp input quantities
rather than finished product quantities and in its weight-averaging of labor usage factors a each
processing stage. The Petitioners argue that the Department should therefore gpply partid facts
available by cumulating the labor usage factors for each distinct processing stage, and multiplying this
total amount by the ratio of raw shrimp to finished product produced by Fuging Yihua

Y din contests the Petitioners proposed correction to Yein's own correction of |abor usage ratios for
the Fuging Yihua processing facility. Ydin statesthat the Petitioners recaculation relies on an incorrect
denominator that is based on Fuging Yihuaaone. Yein provides arecaculation of its labor usage
ratios based on the cumulation of labor a each production stage. Y €lin points out that the weight-
averaging of labor cogts discussed in the Y din Verification Report affects only to those labor FOP for
Fuqging Yihua, and not the Hoitat factory.

Department’s Position:

The Department agrees with the Respondents and Petitionersin part.

There are two issues raised with regard to Ydin'slabor FOP. Fird, Yein again caculated the labor
usage ratio by taking the labor consumption tota over the shrimp input. As discussed above, thisis
inappropriate because Y elin cannot determine at the time of the labor whether that labor isto be
consumed by subject merchandise, by-product, or non-subject merchandise production.

Second, in their rebuttal brief, Y din concedes that the weight-average of itslabor consumption was
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done incorrectly, but disagrees with the Petitioners proposed correction because it relies on partia
facts available. When weight-averaging labor factors between two or more facilities, the weight-
averaging should be done by weighting each facility’ s production quantities during the POI. Inthis

case, Yein did not properly weight the two facilities in deriving the weighted-average |abor
consumption figure. See Ydin Verification Report a 26. Consequently, for thisfind determination, we
have adopted Y din’s proposed correction to the labor consumption ratio as it better reflects the
correction using information on the record. Because the record contains the necessary information, the
Department need not rely on partid AFA.

C. Partial Facts Available for STPP

The Petitioners observe that in addition to alocating STPP usage over raw shrimp input quantities
rather than finished product quantities, Y €lin was unable to provide supporting documentation to
demondtrate its purchases of STPP. The Petitioners argue that the Department should, therefore, apply
partid facts available by dlocating Ydin'stotd consumption of STPP over the totdl quantity of finished
product.

Y elin notes that the Department verified that purchases of STPP were recognized in the persond
records of one of Fuging Yihua s principa shareholders. Y ein argues that because this shareholder isa
principa of the firm and authorized to conduct business on behdf of Fuging Yihua, the STPP purchases
and byproduct sdes were effectively transacted by Fuging Yihua

In their rebutta brief, the Petitioners argue that the Department should apply partid facts available to
Yein's STPP purchases. The Petitioners observe that despite the Respondents claims to the contrary,
the Department was unable to link STPP purchases to the audited financiad statements of Fuging Yihua
a veification. See Ydin Veification Report a 22. The Petitioners conclude thet in light of thisfailing,
the Department should gpply partid facts available for Ydin's STPP usage.

Y din argues that because the company official in whose persona records the STPP purchases are
recorded and through whom such purchases are executed is a principa and individua shareholder of
Fuqing Yihua, and therefore an affiliate of Fuging Yihua, the Department is obliged to recognize those
transactions as of Fuging Yihua. Y din concludes that because they cooperated to the best of their
ability, with fully verifiable data, no bags for applying facts avallable exids.

Department’s Position:
The Department agrees with the Petitioners.
Wefind that Smilar to our position with regard to weter, eectricity, diesd fue and heavy ail in

Comment 8(A) above, Ydin'sdlocation of its consumption over shrimp input and not over tota
finished product is inappropriate and should be corrected. In addition, because Y din was unable to
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provide evidence of its STPP purchases that reconciled to its audited financid statements, the
Department is gpplying partid facts available pursuant to sections 776(a)(1) and 776(a)(2)(D) of the
Act.

STPP Usge

Firg, we note that Y din dlocated its STPP over shrimp input, but should have properly dlocated it
over totd finished product. As noted above, the Department has consistently found that consumption
of inputs should be dlocated over total finished product. In some cases, the input may be dlocated
over subject merchandise only, but when thisis not possible, the Department will accept an dternative
alocation that is reasonable as determined by the Department. Here, Ydin is unable to determine when
the input is consumed whether that input is going to be used for subject merchandise, by-product, or
non-subject merchandise production. Therefore, for STPP it is not appropriate for Y elin to alocate
this consumption over the shrimp input, but more accurately over finished processed shrimp asit did for
other FOP. Accordingly, the Department has recal culated each FOP by dlocating the usage of each
factor over the totd (scope and non-scope) POI finished production quantity reported by Y éein.

STPP Purchases

In accordance with section 776(a)(2)(D) of the Act, the Department may determine that facts available
apply due to the Department’ s inability to verify information provided by an interested party. Because
Y elin was unable to support its purchases and usage of STPP, the Department is gpplying partid facts
available for Ydin'sfactor usage for STPP. Asfacts available, the Department has cal culated the
factor usage ratio for STPP by taking the highest monthly volume figure of STPP, multiplying thet figure
by sx (for the sx monthsin the POI) and dividing that by production of totd finished product during the
POI.

D. Denial of By-Product Offset

The Petitioners note that Y éin was unable to provide documentation to substantiate its by-product
sdes a verification. Consequently, the Petitioners reason, the Department should not permit any offset
to production cogts for shrimp by-product saes.

Y din asserts and concludes that because by-product sales contributed to the company’ s revenue, Ydin
properly absorbed some costs associated with the raw shrimp processing.

In their rebutta brief, the Petitioners argue that the Department should deny any offset for by product
revenue. The Petitioners observe that despite the Respondents claims to the contrary, the Department
was unable to link by-product revenue to the audited financid statements of Fuging Yihua. The
Petitioners conclude that due to this failure, the Department should deny any offset to Ydin's costs for
byproduct revenue.
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Y din reterates its argument regarding the Department’ s verification of Y din's byproducts sales at
Fuging Yihua, stating that the Department requires respondents to report transactions by affiliates
relating to the sde of production output, citing the Department's NME Section D Questionnaire. Yelin
argues that because the company officia in whose persona records byproducts sales are recorded and
through whom such sdles are executed is a principa and individua shareholder of Fuging Yihua, and
therefore an affiliate of Fuging Yihua, the Department is obliged to recognize those transactions of
Fuqging Yihua Yedin concludes that because Y din cooperated to the best of its ability with fully
verifiable data, no bads for applying AFA exids.

Department’s Position:

Because Y €lin was unable to provide evidence of its by-product sales that reconciled to the audited
financid statements, the Department is denying Y elin its by-product offset.

In this case reliable evidence that Y elin actudly sold its by-products is not on the record.  Specificdly,
Ydin'saudited financia statement information does not show that Y elin actualy sold its by-products as
the Department found at verification. See Ydin Verification Report at 27. In order for the Department
to properly offset Ydin's norma vaue for its by-products sales in caculating its dumping margin, the
Department would need evidence that Y elin actualy sold the by-products during the POI. Because the
Department was not able to verify actua by-product saes during the POI, we are denying this
adjustment.

E Rgected Submissions

Y din argues that the Department should not have regjected information relating to certain U.S. re-sdes
which Y din submitted to the Department on August 9 and September 7, 2004. Y dlin maintains that by
not accepting its submissions, the Department denied it an opportunity to verify the nature and detail of
these sdles and have them congdered for inclusion in the sdle-gpecific caculaion of its find antidumping
duty margin. Y €elin requests that the Department reverse its earlier decision and place Y din’s datafrom
both its submissions on the record of the adminigtrative record for purposes of caculating fina
antidumping duty margins.

Y din contends that it correctly reported the sale of subject merchandise made directly through Shantou
Y elin during the POI and sold to the United States (merchandise sold to Shantou Y din by its customer.
Y din noted that this sale to Shantou Y elin was made “ pursuant to purchase ordersin USD sent from
HK Yédin directly to the unaffiliated producer,” and that Shantou Y ein did not take title to the goods,
which were ddivered/rdeased directly to HK Y din by the manufacturer. Y din argues that it should not
be included in Ydin's Section C database, snce the unaffiliated manufacturer had no knowledge that
the goods were destined for exportation to the United States when sold through Shantou Y dlin.
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In its Preliminary Determination the Department agreed, stating that “based on the record evidence, the
Department did not request the FOP from the unaffiliated supplier for thisone U.S. sdle asitisan EP
sde of the unaffiliated supplier in the foreign market.”

Throughout this proceeding there was some uncertainty as to which of these sales had been reported by
another respondent as either export price (“EP”) or congtructed export price (“CEP’) sdes, including
merchandise purchased prior to the POl by HK Y din through Shantou Y €in in the same manner asthe
sde above. Although the Department had dready decided that this channd of saes was not

reportable, and that Ming Feng had sold the subject merchandise to HK Y élin through Shantou Y din
prior to the POI, Y elin decided to provide the Department with detailed information regarding re-sales
of this merchandise by its affiliate, Ocean Duke. Y din'sreasoning for providing thisinformation isif the
sales were not reportable by Yelin but, at the same time, were not reported by the other respondent as
EP sdles since they were purchased prior to the POI, then Y dlin could have the option of reporting
these sdes since they would otherwise evade investigation. Y din requested that such sdesbe
consdered by the Department for the find dumping rate and submitted this information seven days prior
to the Department’ sinitid scheduled verification in the ingtant investigation, three weeks prior to the
dart of its own China verification and sx weeks prior to the CEP verification for Yin.

The Department declined to verify thisinformation, notifying Y €in five hours prior to the sart of Ydin's
Chinaverification. Inits August 26, 2004 |etter to Y din, the Department informed Y €lin that the data
relating to these sdles “is no longer part of the record” and “cannot be a subject for verification.” After
the Department’ s verification, Y €lin again requested the Department to reconsider its previous decision.
Y elin ated that the submitted dataincluded (1) certain US (CEP) sdes made by Y din and (2) certain
FOP data for one unaffiliated supplier which is an affiliate of another respondent and verified by the
Department in the ingtant investigation. Y éin noted that the FOP data would not have been verified by
the Department in the course of Y in’s verification and that the additiond US (CEP) sdes data could
be verified in two weeks. Additiondly, Y elin stated that these additional CEP sdes represented only a
minima amount, by volume, of tota US re-sdes of scope merchandise made by Y din during the POI
and included only one new CONNUM which differed from previoudy reported CONNUMSs by
container weight. Ydin aso noted that these sales were confined to a specific, limited channd of
digtribution, which was identica to the channe previoudy identified and addressed by Ydinin
supplementd responses. Thus, Ydin identified these sdes as being directly from its customer to HK
Ydin, usng Shantou Yédin as a sdes agent.

However, in a September 16, 2004 |etter the Department informed Y elin that its submission dated
September 7, 2004, was not being accepted by the Department. The Department acknowledged that
though Y din' sfiling included subgantially more information about the exact nature of the sdesin
guestion, the new information was submitted too late in the proceeding for the Department to
thoroughly review the information prior to verification.
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Y din contends that the Department departed from its practice of providing respondents an opportunity
to: (1) amend the questionnaire response or correct errors in reporting seven days before
commencement of theinitia verification in the invegtigation; (2) determining the accuracy of this
information at verification; and (3) where gppropriate, using the corrected data. Y €lin argues that the
Department used none of the reasonsto reach its decison.

Ydin gatesthat itsletter of August 9, 2004, was submitted within seven days of the first scheduled
verification, therefore it was timely and verifiable. The information was submitted three weeks prior to
the scheduled China verification and Sx weeks prior to the CEP verification. Y din beievesthat the
Department had sufficient time to andyze the data

Y din argues that the information submitted was not substantia, and represented only aminima amount
by volume, of total U.S. resdles of scope merchandise made by Y din during the POI. All other
CONNUMs in the August 9, 2004, submission had previoudy been reported by Ydin. Thedatais
distinguishable and isolated from other submitted data and does not condtitute arevison or ateration of
any previoudy submitted US data. Finaly, Y din contends that the data was submitted as an exercisein
caution to complete the record in the unlikely event that the Department decided to reverse its
Priminary Determination and include pre-POI sdes by its customer to HK Y elin, using Shantou Yein
asasdes agent.

Y din states that the information included in its August 9, 2004, submisson was not “new”. These sdes
were in the identical channd of digtribution as previoudy reported sdes: merchandise sold by its
customer to HK Yelin usng Shantou Y din as a salling agent. The only difference with respect to the
August 9, 2004, sdes and the sales previoudy reported was that the August 9, 2004, sales consisted of
goods purchased prior to the POI and there was some uncertainty whether another mandatory
respondent had or should have reported them as EP or CEP sales. Since this point was unclear, Ydin
included US resdles of these pre-POI purchases from its customer in its August 9, 2004, CEP sales
database.

Ydin further argues that it did not act with bad faith by not reporting these sales prior to August 9,
2004. Yeinclamsit isthe Department’ s practice to permit a respondent to amend questionnaire
responses or correct errors in reporting within the seven-day time period; further, it isthe Department’s
practice to determine the accuracy of thisinformation at verification and, where appropriate to use the
corrected data. Y elin positsthat, unlike prior determinations where the Department has rejected data,
this information and data was not untimely, was not a substantial revison of previoudy submitted data
and was not an atempt to respond to a questionnaire for the first time.

Y din gates that these sales were submitted to complete the record, are minor in nature and essentialy
support information aready on the record. Y ein sates that the Department’ s decison to rgect Ydin's
submission congtitutes a clear departure from established adminigtrative practice and judicia precedent.
Y din further argues that the Department has accepted corrections or supplementa information even
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when the correcting submission were untimely filed. Further it isthe Department’ s practice to dlow
respondents to make minor revisons to or to supplement questionnaire responses after the Prdiminary
Determination, both prior to and during verification. Ydin's supplemental information satisfied al these
requirements. It affected only alimited number of U.S. sdes and products (CONNUM), and
therefore qudifies asaminor correction. Moreover, the additiona information submitted was either
(1) not verifiadble by Ydin, in the case of asupplier’s FOP data or (2) fully verifiable by Ydininthe
context of the CEP verification.

Y din believes that the Department failed to provide Y din with sufficient notice of its rgjection or the
opportunity to cure any perceived defect in the information submitted. Y in contends that the
Department’ s late regjection of its August 9, 2004, submission did not provide it with sufficient notice
and an opportunity to address the Department’ s concerns or issues raised by the filing. Ydin argues
that the Department can remedy this decison by permitting the data to be admitted on the record.

Y din concludes that since the adminigtrative record serves as the basis for the parties arguments
before the Department or in a subsequent gpped, it must be fully developed such future argument or
goped. Ydin request the Department to reverse its prior decision on the adminigtrative record in this
investigation.

The Petitioners argue that the Department should continue to uphold its previous decisons on regjecting
Ydin'sunsolicited new sales and FOP data. On August 26, 2004, the Department found that as
Ydin's August 9, 2004, submission contained “so much new information of such substantive
sgnificance as to represent essentidly a new response on topics about which the Department previoudy
requested supplementa information, the Department is compelled to remove this information from the
record of this proceeding.” See Letter from the Department to Ydin, dated August 26, 2004. The
Petitioners further note that the Department did not accept the same data again on September 16,

2004, and nothing has changed since both decisions have been made.

Department’ s Position:

The Department agrees with the Petitioners. The Department has addressed thisissue in detail and at
length in previous documents on the record of the ingtant investigation. See Department’s August 26,
2004, L etter from James C. Doyle, Director, Office IX, to Ydin Enterprises Co. Hong Kong, ¢/o
Bruce Mitchell (“Letter One”), and Department’ s September 16, 2004, L etter from James C. Doyle,
Director, Office 1X, to Ydin Enterprises Co. Hong Kong, ¢/o Bruce Mitchell (“Letter Two”).

The Department reviewed Y din’s August 9 and September 7, 2004, unsolicited submissions and noted
that the exhibits within them contained new information of such substantive significance as to represent
essentialy anew response. The Department had previoudy requested supplementd information
regarding these, but the due date had long passed. Moreover, much of the information in those exhibits
was in sharp contrast with Ydin's previoudy certified and submitted information. See Letter One and
Letter Two. For example, the new information included an increase in the volume of sdesto the
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United States, new CONNUMSs, new suppliers, and FOPs which Y elin had not previously been
submitted to the Department.

For thisfina determination, the Department continues to find that Ydin's August 9, 2004 and
September 7, 2004 unsolicited submissions contained new untimely, factua information as explained in
L etter One and Letter Two. In addition, we note that Y din failed to provide a sufficient basis to accept
these submission for usein thisfind determination.

Comment 9: Zhanjiang Guolian
A. Minor Corrections

Zhanjiang Guolian requested that the Department incorporate the minor corrections that were accepted
by the Department at the beginning of the on-gite verification. Zhanjiang Guolian Sates that the minor
corrections were isolated in nature, do not affect the integrity of the data, and that, snce the
Department accepted the minor corrections, they should be corrected in the find determination.

The Petitioners made no comments on this issue.

Department’s Position:

The Department agrees with Zhanjiang Guolian in their statement that the minor corrections they offered
the Department during verification are isolated in nature and do not affect the integrity of the data. The
minor corrections included ownership percentages that were mismatched between two parties, minor
rounding adjustments to the total invoice vaue of U.S. sdes of subject merchandise during the POI,
and aminor CONNUM error regarding whether subject merchandise was sold in bulk form or in
tray/ring form. See Zhanjiang Guolian Verification Report at 2. The Department confirmed that these
corrections would not affect the integrity of the data because of the relatively inconsequentia changesto
the U.S. sdesdatabase. These minor corrections were accepted by the Department verifiers on the
first day of verification and have been incorporated into thisfinal determination.

B. |ce and Diesel Fue
lce

Zhanjiang Guolian requests that the Department not change its Preiminary Determingtion to separately
account for ice and truck diesd fud in the norma vaue cdculation. Zhanjiang Guolian ates that,
though the Department was correct to note that ice and truck diesdl fuel were not reported as FOP,
these inputs, ice and diesdl fudl, are aready accounted for in reporting other factors and overhead,
respectively. Zhanjiang Guolian argues that the normal value caculation should not be adjusted for
truck diesd fud andice.
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Regarding ice, Zhanjiang Guolian states that because they produce, rather than purchase, dl of their ice
and have properly reported those inputs with which the ice was produced—water, eectricity, labor—
during the POI, ice should not be vaued separately in the norma vaue build-up. Zhanjiang Guolian
cites to Natice of Preliminary Determination of Sdes et Less Than Fair

Vaue, Affirmative Preliminary Determination of Critical Circumstances and Postponement of Fina
Determination: Certain Frozen Fish Fillets From the Socidist Republic of Vietnar 68 FR 4986 (Jan.
31, 2003) (“Hsh Fillets Prdiminary Determingtior™), for the vauation of actud factors used in esch
stage of production for integrated producers. Zhanjiang Guolian argues that since labor, eectricity, and
water have been separately valued for the production of ice, ice should not be valued separately as a
factor input.

Zhanjiang Guolian argues that the Department never asked the company to report ice as an FOP,
which implied to the company that the Department recognized e ectricity, water, and labor were the
captured inputs in theice production. Zhanjiang Guolian dso argues that the Department verified the
exigence of an indudrid strength ice-making machine, as well as the dectricity, water and labor inputs
used for ice production, which is used in the overdl production process of subject merchandise.

Findly, Zhanjiang Guolian dso argues that the three Indian financid statements used by the Department
to derive surrogate ratios for the Preiminary Determingtior shows that two of the three Indian
companies booked consumption of ice in the SG& A and materid expense lineitems. Zhanjiang
Guoalian argues that since the SG& A line items of the surrogate ratios capture ice consumption, thereis
not need to adjust the caculation of the norma value for the find determination to factor inice
consumption.

Diesel Fuel

Regarding truck diesd fud, Zhanjiang Guolian argues that the cost of the diesdl fuel used for the
company’ strucksis dready captured in vehicle-related expenses that are included in the surrogate
SG& A ratios the Department applied in cdculating the norma vaue. Zhanjiang Guolian argues that to
separately account for diesd fud in the Fina Determination would be improperly double counting items
in the cdculation of thefind dumping margin.

Zhanjiang Guolian argues that it reported and the Department confirmed during verification thet the
company transports its fresh, raw shrimp by truck from the shrimp ponds to the processing facilities.
However, they state that the Department did not ask them to report truck diesd fud as a FOP.

Zhanjiang Guolian requests that the Department should not adjugt its calculation of norma vaue to
separately account for truck diesdl fuel consumption because the diesd fud isnot a direct materid input
and dready captured in the vehicle expenses. The various vehicle expenses are already accounted for
in the surrogate Indian financid statements that the Department used to derive surrogate SG& A, profit
and overhead for the company.
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According to the Petitioners, both ice and diesdl fuel consumption costs in transporting fresh, whole
shrimp from shrimp ponds to processing facilities are not captured in the financid ratios of the three
Indian surrogate companies. The Petitioners claim that the three Indian surrogate companies are not
comparable to the experience of Zhanjiang Guolian, and therefore, cannot possibly capture the same
codstha are associated with Zhanjiang Guolian’s farming operations. The Petitioners claim that the
three Indian surrogate companies purchased a mgority of their fresh shrimp during the POl and had
little to no farming operations.

The Petitioners clam that the surrogate financid ratios are not sufficiently smilar to Zhanjiang Guolian's
operations and are, therefore, incomparable. The Petitioners further claim that none of the three Indian
Surrogates financid ratios reflect costs of ice and diesdl fud used to transport fresh shrimp for
processing.

Department’s Position:

lce

The Department agrees with Zhanjiang Guolian in part, that the ice usage should not be reported as
FOPinput. Aswesadin Fish Fillets Preliminary Determination

Our generd policy, congstent with section 773(c)(1)(B) of the Act, isto vaue the
factors of production that a respondent uses to produce the subject merchandise. If the
NME respondent is an integrated producer, we take into account the factors utilized in
each stage of the production process.

See Fsh Fillets Prdiminary Determination, at 4993.

Having verified dl reported factor inputs on-site, the Department found no indication that Zhanjiang
Guolian could segregate dectricity usage by manufacturing process. As such, Zhanjiang Guolian's
reporting methodology will necessarily account for any direct or indirect use of dectricity. See
Zhanjiang Gudlian Verification Report at 21 and Exhibit 32. Secondly, the reported consumption of
water cannot be distributed among processing functions. In the verification report for Zhanjiang
Gualian, the Department determined that the water meter readings were based on per building water
consumption rather than a“ per-machine” bass. See Zhanjiang Guolian Verification Report at 22 and
Exhibit 32. Ladly, Zhanjiang Guolian’s reported |abor hours at the processing facilities were not
broken down by process or machinery, but by skill level. See Zhanjiang Gudlian Verification Report at
20-21 and Exhibit 20.

Thus, the Department determines that because no factua basis for eectricity, labor, or water FOP
breakdown exids, there is neither the possibility nor the need to characterize the direct or indirect cost
of producing ice. Vauing dectricity, labor, and water for direct or indirect production of icein addition
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to valuing ice as a FOP would, essentidly, be double-counting. Therefore, the Department agrees with
Zhanjiang Guolian that ice should not be valued as a separate FOP.

Diesel Fuel

Regarding diesd fud, the Department disagrees with Zhanjiang Guolian regarding diesdl fuel booked
under overhead. Asthe Department stated in its summary of findings in the verification report, “diesdl
fud for trucks was neither reported as afactor of production in ddlivering ice to the ponds for harvested
shrimp nor for the trangport of whole, fresh shrimp to the processing plants.” See Zhanjiang Guolian
Verification Report a 2. The Department finds thet diesd fuel is asgnificant expense, judtifying its
inclusion in the FOP database.

Although the Department did not ask Zhanjiang Guolian to report diesdl fud for trucks as a FOP, the
Department learned during verification that this particular input is used in an integra Stage of Zhanjiang
Guolian’sfarming and processing operations. Diesd fud is purchased and used for the sole purpose of
trucking ice to the farming facility from the processing facilities and, then, ddivering farming stage
output, fresh, whole shrimp from Zhanjiang Guolian's farming facility to their processng facilitiesin
Zhanjiang City. Thetrandt distanceis significant at 100 kilometers round-trip.  See Zhanjiang Gudlian
Case Brief a 5; and Zhanjaing Guolian Section D Questionnaire Response dated April 21, 2004. Since
thereisa“freight” cost of deivering fresh, whole shrimp from the ponds to the plants, the diesd fud
must be accounted for as afactor input between farming and processing stage.

As gtated above, the Department has determined that diesel fuel used in the transport of fresh, whole
shrimp from the shrimp ponds to the processing facility is an integral step in the manufacturing process
and, therefore, must account for it as a FOP

As discussed above, Zhanjiang Guolian did not provide the diesd fuel as afactor in their FOP
database. In order for the Department to cal culate the most accurate dumping margin for Zhanjiang
Guoalian, norma vaue should be caculated using al of Zhanjiang Guolian’s FOP during the POI.
Zhanjiang Guolian’'s diesd fud factor consumption is not available on the record. Therefore, the
Department must make a determination using the facts available with regard to Zhanjiang Guolian's
consumption of diesel fue, in accordance with section 776(a)(1) of the Act.

Asfacts available, the Department chose the freight distance from the farming facilities to the processing
facilities { 100 kilometers} and applied the highest inland freight rate for distances under 200 kilometers
taken from the surrogate inland freight rates used in Preliminary Determination to calculate the
rounc-trip cost of trangporting the shrimp from the farming facility to the processing facility. See
Preliminary Factor Vauation Memo at Exhibit 6 and Memorandum to James C. Doyle, Office
Director, from John D. A. LaRose, Case Analys, through Alex Villanueva, Acting Program Manager,
Regarding Sdlection of Surrogate Factor Vauesfor Allied Pecific, Yelin, Zhanjiang Guolian, and Red
Garden (“Find Factor Vauation Memorandum”).
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C. Land Lease

Inits case and rebutta briefs, Zhanjiang Guolian states that the Department should not add a separate
cost component for the leasing of land by following Department practice. Zhanjiang Guolian cites
Mushrooms from the PRC to support its argument. Zhanjiang Guolian states that the Department
recognized in the aforementioned case that it is ingppropriate to separately account for land lease costs
in the caculation of norma vaue when the land lease codts are captured in the financid data of the
surrogate company. Zhanjiang Guolian argues that, asin Mushrooms from the PRC, the Department
should not separately account for the cost of leasing land in the final determination because the financiad
gatements used to derive the surrogate financid retios for Zhanjiang Guolian include expense line items
for land leasing and rent. They further argue that the Indian surrogate companies, used by the
Department to derive surrogate financid ratios, list line-item expenses for “rent” and “lease rent.”

Zhanjiang Guolian reiterated that the Department should follow recent practice and should not add its
norma value calculation as a separate cost component for the leasing of land. Zhanjiang Guolian further
argues that land depreciation and land rent are aready captured in the calculation of the surrogate
overhead retio and that a separate calculation of land costs would result in “double-counting.”

Zhanjiang Guolian argued further that if the Department determines that aland lease cost added to the
norma vaue caculation is gppropriate, the company requests that the Department use a per-unit land
lease cost from the Indian state of Rgjasthan that was used in the Prdiminary Determinatior. Zhanjiang
Guoalian requests that if the Department must value land lease cogts in the final determination thet is
more contemporaneous, then the Department should use one of an average of dl the surrogate land
lease vaues submitted by Zhanjiang Guolian on September 8, 2004.

Zhanjiang Guolian aso argues that the Department should not use the surrogate land lease value data
provided by the Petitioners on September 8, 2004. Zhanjiang Guolian claims that this dataiis unclear
whether the proposed surrogate |and-lease cost represents a per-hectare, per-acre, per-farm, per-
pond, per-crop, or per-region vaue. Zhanjiang Guolian further claims that the datais unclear regarding
whether the proposed vaue is reported on a per-annum basis or not. Zhanjiang Guolian requests that
the Department refuse the surrogate land |ease value data on the grounds that the underlying unit of
measure and time period are unclear.

Zhanjiang Guolian requests that the Department follow its practice in Mushrooms from the PRC and
not add aland-lease cogt to Zhanjiang Guolian’s norma vaue cdculation in the fina determination.

In their case and rebuttd briefs, the Petitioners argue that the Department undervalued the cost of land
for Zhanjiang Guolian based on the surrogate vaue used by the Department in the Prliminary
Determinatior. The Petitioners claim that the surrogate value used by the Department significantly



understates the vaue of shrimp farming land because the source used for the surrogate value was
related to wasteland that was neither analogous nor contemporaneous.

The Pditioners sate that a publicly available surrogate value that they submitted is specific to shrimp
farming land in certain shrimp farming didtrictsin India. The Petitioners argue that the source they
provided is contemporaneous with the POl and specific to shrimp farming land. The vaue that the
Petitioners request the Department use for the final determination of this proceeding

is 24,308 rupees per hectare of crop land.

The Petitioners responded to Zhanjiang Guolian’s case brief arguing that the Indian surrogate
companies financid ratios only reflect the cogt of leasing land and/or buildings for processing shrimp,
but not for leasing shrimp farming land. The Petitioners clam that none of the three Indian surrogete
companies engage in shrimp farming to any measurable extent, resulting in no land lease vauation
captured in surrogete financid ratios. The Petitioners strongly urge the Department to use the financia
ratios of Waterbase to capture the cost of leasing shrimp farm land, as Waterbase has some farming
operations that are more comparabl e to the experience of Zhanjiang Guolian.

Department’s Position:

The Department agrees with the Respondent’ s argument regarding the “ double-counting” of land lease
cods. Inthefind determination of Mushrooms from the PRC the Department found that it is not
“appropriate to separately vaue the cost of land lease in this case because the Department considers
this expense to be included in the financid data of the Indian surrogate producers which the Department
isusing to derive surrogate financid ratios” See Mushrooms from the PRC and accompanying 1ssues
and Decisions Memorandum at Comment 3. Our review of the Indian surrogate companies financia
reports indicate Devi reported details of aquaculture expenses incurred during the POI.  See Devi
Supplemental Section D Questionnaire Response at Exhibit 29 dated July 13, 2004. Of the variousline
itemsthat are reported, “lease rent” and “rent” are specifically detailed in the expense report. Although
these line items might include a variety of lease expenses, the Department finds no basis on the record
to conclude that al types of lease expense (i.e., machinery, land, etc.) would not be included in one or
both of theselineitems. See Mushrooms from the PRC.

Though the Department finds the Petitioners argument compelling, the Department disagrees that land
lease vduation is not sufficiently captured in surrogate financid ratios. According to the Petitioners, “a
mog, the financid ratios of the three Indian processors will reflect costs for leasing land (and/or
buildings) for processing shrimp, but not for leasing shrimp farming land.” See Petitioner’ s Rebuttal
Brief footnote at 46. The Department disagrees with this assertion. Devi’ s aguaculture expense report
during the POl is evidence to the contrary. The Department finds that two pages of listed expenses
directly related to aquaculture are posted in the trid balances of the company’s annud financia
statement. See Devi Supplemental Section D questionnaire response at Exhibit 29. The Department
has determined that land lease cogts are sufficiently captured in the financid statement of the Indian
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surrogate company to concur with the Respondent’ s argument that adding a separate land lease vaue
to the normd vaue would be “double-counting.” Therefore, the Department determines that land lease
cost will not be added separatdly to the norma value build-up for the fina determination of this
invedtigation.

D. Surrogate Value for Shrimp Feed

Zhanjiang Guolian gtates that the surrogate vaue derived from Indian imports under harmonized tariff
schedule (*HTS") heading 2309.90.31 isabroad HTS that includes a variety of aquaculture feeds for
both shrimp and prawns. Zhanjiang Guolian requests that the Department use a more representative
surrogate vaue for shrimp feed in the find determination from one or dl of the precise and
contemporaneous surrogate value sources for shrimp feed that the company placed on the record.
Zhanjiang Guolian requests that the Department va ue the company’ s shrimp feed consumption using an
average of the surrogate vaues provided in a chart compiled from the company’ s surrogete value
submissons.

The Petitioners argue that the three Indian surrogate companies, Devi, Sandhya, and Nekkanti did not
have comparable operations to Zhanjiang Guolian. The Ptitioners claim that there is no cost
comparability between the three Indian surrogate companies and Zhanjiang Guolian, which would
include the surrogate cost of shrimp feed input. To that end, the Petitioners request that the Department
employ usage factors and surrogate vaues for fresh shrimp consumption in calculaing Zhanjiang
Guolian’s congtructed value. They further request that if the Department chooses to value FOP in both
farming and processing stages, then the Department should use the financia ratios of Waterbase to
capture the cost of ice and diesdl fud consumption.

Zhanjiang Guolian rebuts the Petitioners assertions by arguing that the Department requires amore
contemporaneous and comparable surrogate company; it should use the 2003/2004 financid statements
of Avanti Feeds Limited (“Avanti”), an Indian shrimp and shrimp feed producer to derive surrogate
SG&A, profit and overhead ratios. Zhanjiang Guolian damsthat Avanti’ s financid statements overlap
the POI and, thus, are more contemporaneous with the period than the three Indian surrogate
companies used in the Prdiminary Determingtior and more comparable to the operations of Zhanjiang
Guoalian.

Department’s Position:

The Department agrees with the Petitionersin part. The Department cannot rely on Zhanjiang
Guolian's submisson of surrogate values for shrimp feed from Avanti.

In the Prliminary Determinatior, the Department used a basket category of shrimp and prawn feed to
include a broader range of feed that would accurately capture the shrimp feed used by Zhanjiang
Guolian. See Prdiminary Surrogate Factor Vauation Memo at Exhibit 4. This basket category, under
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the HTS heading 2309.90.31 that was used in the Prdiminary Determinatior for vauing shrimp feed,
contained a broad category of feed types to accurately account for the actual components of the shrimp
feed purchased by Zhanjiang Guolian. In addition, the Department finds this basket category source,
which isfrom the Indian import statistics, to be more accurate because it represents numerous
transactions from a market economy country. See Prdiminary Surrogate Factor Vauation Memo at
Exhibit 4. The Department further finds that shrimp feed purchases from one company, Avanti, are less
representative and proprietary to that particular company. Therefore, abroader category of shrimp
feed purchases is more representative of Zhanjiang Guolian’s shrimp feed purchases.

Further, the Department does not know the components of Avanti’s shrimp feed. Therefore, the
Department is unable to compare and/or match the Avanti shrimp feed with Zhanjiang Guolian’s shrimp
feed components. Because the Department does not have this information on the record, a comparison
cannot be performed to justify the use of Avanti’s shrimp feed price as a surrogate vaue. Thus, the
Department will use the same basket category to vaue shrimp feed as used in the Prdiminary
Determinatior. The use of this basket category will ensure that Zhanjiang Guolian’s shrimp feed
components are captured accurately. Moreover, the Indian import statistics provide amore reliable
surrogate va ue than Avanti shrimp feed price because the Indian import statistics represent a broad
range of market transactions, are publicly available, and contemporaneous to the POI. Given that the
Department cannot assume the same characteristics exist for Avanti, the Indian import statistics for
vauing shrimp feed will be used for thefind determination.

E. Valuation of Integrated Factors of Production

The Petitioners argue that when a surrogate producer’ s operations do not mirror the operations of a
respondent, the surrogate values for overhead, SG& A, and profit will be incomparable to the NME
respondent’ s cost experience. The Petitioners claim that such is the case with Zhanjiang Guolian, afully
integrated company. The Petitioners clam that Zhanjiang Guolian incurs sgnificant capita cogts from its
shrimp farming activities that are not captured in the Indian surrogate financid ratios.

Specificdly, the Petitioners cite Departmenta precedent regarding the vauation of factor inputs
between a respondent and surrogate company that are too disparate to be compared in the valuation of
afactor. See Barium Carbonate at 46577 (Aug. 6, 2003). The Petitioners dso cite to Fish Fillets from
Vietnar and accompanying Issues and Decisons Memo in discussing surrogate companies whose
operations did not sufficiently mirror the respondent’ s growing and processing stages. In Fish Fillets
from Vietnar, the Petitioners argue that the Department eliminated the disparity between the
respondent’ s and surrogate company’ s operations by using the surrogate vaue of fresh, whole fish as
the primary input to align the non-farming surrogate company to the farming respondent. See Fish
Fillets from Vietnan and accompanying Issues and Decision Memorandum at page 41.

In arguing the viability of comparing levels of integration between a respondent and a surrogate
company, the Petitioners cited Notice of Prdiminary Determination of Sdles at Less Than Fair Vaue
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Certain Cold-Rolled Carbon Stedl Hat Products From the People's Republic of China, 67 FR 31235
(May 9, 2002)(“Cold Ralled from the PRC”). The Petitioners argue that the Department ruled to value
the intermediate inputs consumed rather than the raw inputs required to produce the intermediate input.
The Petitioners claim that the same circumstances exigt in the ingtant case; therefore, the Department
should base its congtructed vaue build-up for Zhanjiang Guolian on usage factors and surrogate values
on the mgjor input, fresh, whole shrimp, rather than the raw materias required to produce the fresh,
whole shrimp. The Petitioners argue that this methodology crestes a cost pool that compares “ apples
to apples’ vis-avis the surrogate company’ s operations.

Zhanjiang Guolian requedts that the Department continue to caculate norma vaue for Zhanjiang
Guoalian on the basis of the fully-verified farming stage FOPs. Zhanjiang Guolian contends that the
Department accounted for farming operation costs by averaging the financid ratios of the three Indian
surrogeate companies, two of which maintain farming operations. In reviewing the surrogate financid
gtatements on the record, Zhanjiang Guolian dams that the Department’ s surrogete financid retio
caculationsfully reflect Zhanjiang Guolian's production experience, capital cogts, and farming-related
costs and expenses.

According to Zhanjiang Guolian, al three Indian surrogate companies gopear to incur avariety of costs
and expenses, including hatchery expenses, aguaculture expenses, shrimp feed codts, tank expenses,
shrimp seed expenses, rent and land leasing costs, and machinery and building depreciation. Zhanjiang
Guolian contends that these costs represented within the surrogate companies approximate the type of
cogts and expenses that Zhanjiang Guolian incursin its farming operations. Zhanjiang Guolian argues
that the Petitioners aso acknowledged that two of the three surrogate companies, whose financid
satements the Department used in cdculating surrogate financiad ratios, engaged in shrimp farming.

Zhanjiang Guolian argues that the Petitioners suggest that the lack of an exact match between Zhanjiang
Guolian’s operations and the surrogate companies operations should disqualify reported and fully-
verified farming sage FOPs. Zhanjiang Guolian cites Department practice with the recent Mushrooms
from the PRC find determination, where the Department relied on the respondent’ s actua FOPs
notwithstanding the use of surrogate financid ratios of Indian producers whose operations were not an
exact match with the respondent. See Mushrooms from the PRC and accompanying 1ssues and
Decisons Memorandum at Comment 3.

According to Zhanjiang Guolian, despite a difference in production experience between respondent and
producer, the Department concluded that a respondent’ s actual FOP remained vaid for caculating
normd vaue.

Zhanjiang Guolian requedts that the Department continue caculating norma vaue based on the
company’ s actud farming inputs for the fina determination of the ingtant proceeding. Zhanjiang Guolian
argues that, asin Mushrooms from the PRC, the company bears dl the cogts of growing shrimp by
supplying dl the materias, labor and energy inputs required to raise shrimp. The company clams that
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any additiona farming costs incurred by Zhanjiang Guolian that are not aready represented in the
company’ s reported farming FOP are considered overhead costs that are reflected in the Department’s
surrogate overhead ratio calculation.

Zhanjiang Guolian argues that Petitioners comment regarding significant capital costs, such as oxygen-
producing machines, eectric pumps, tractors, and land leasing, in operating shrimp ponds are not
captured in the three Indian surrogate financid ratios. Zhangjiang Guolian states that the significance of
the capitd cogts of shrimp farming are grosdy overstated by the Petitioners. Zhanjiang Guolian claims
that the Department’ s on-Site verification clearly states the costs associated with shrimp farming.
According to Zhanjiang Guolian, the company utilizes manua |abor, not tractors to harvest the shrimp,
which is captured in the FOP database. Zhanjiang Guolian aso states that the Department verified that
the oxygen-producing machines are ssimple paddle-whed structures, for which the eectricity
consumption was reported in the FOP database. Zhanjiang Guolian further adds that the overhead
ratios cdculated from the surrogate Indian producers dready reflect expenses for repair and
maintenance of machinery in addition to the depreciation costs for machinery and hatchery maintenance.
Zhanjiang Guolian argues that, contrary to the Petitioners claims, the company does not incur
sgnificant capital costsin shrimp farming, as outlined in the Petitioners case brief. Thus, Zhanjiang
Guolian requests that the Department disregard the Petitioners daims that the company incurs
ggnificant capital costs not aready reflected in the surrogate financid statements used for the calculation
of normd vaue.

Zhanjiang Guolian further argues that the company’ s farming inputs should be vaued in the find
determination because the Department did not request that Zhanjiang Guolian report FOP on any other
bass, including whole shrimp as the mgjor input. Zhanjiang Guolian Satesthat it rests on the
Department’s on-gte verification of shrimp farming inputstied to the financid statement. Zhanjiang
Guolian dlaim that the Department cannot abandon the company’ s farming inputs and rely on other facts
available not on the record, which would amount to the gpplication of AFA to afully cooperdtive, fully
verified respondent that provided the Department with precise and fully documented raw consumption
figures

Department’s Position:

The Department agrees with Zhanjiang Guolian thet it will not change its Preliminary Determingtion
finding that the company is fully integrated, given that the Department verified farming and processing
FOPs and linked the FOPs to the financia statements. See Zhanjiang Guodlian Verification Report.
Therefore, the farming and processing FOPs will be vaued for the fina determination of this
investigation. The Department does not agree with the Petitioners claim that the Indian surrogate
companies shrimp farming experience is too disparate from the Respondent’ s experience. In fact, the
aquaculture expense report found in Devi’ s Section D questionnaire response clearly shows common
agquaculture experiences. See Devi Section D questionnaire response at Exhibit 29.
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In arguing the dissmilarities between the Indian surrogate companies and Zhanjiang Guolian’s shrimp
farming experience, the Petitioners’ refer to Fish Fillets from Vietnar as a precedent for disquaifying a
respondent’ s farming input factors. This caseis different from Fish Fillets from Vietnarr for a number of
reasons. Unlike the Stuation in Fish Fllets from Vietnarr, Zhanjiang Guolian bore dl the cogts related
to growing shrimp in supplying al materids, labor, and energy for its aguaculture fecilities. See
Zhanjiang Gudlian Verification Report at Exhibit 16, 19-21, and 23. Zhanjiang Gudlian assumes dl the
expenses and risk of farming shrimp. 1d. Additiondly, in Fish Fillets from Vietnarr, the Department
could not identify from the information on the record, whether the surrogate companies were integrated
regarding the growing of fish. Thisisnot the case in the ingtant proceeding. Here, the Department used
Devi and Sandhya, integrated producers, as two of the three Indian surrogate companies. See
Preliminary Surrogate Factor Vauation Memo at 6. Moreover, in this case, the Department has
verified evidence on the record demongtrating that Zhanjiang Guolian is involved with aguaculture. See
Zhanjiang Gudlian Verification Report at 10-11, 13-17. The Department, therefore, has reviewed the
surrogate company financid information to a degree that is satisfactory in qudifying the surrogate
company as an integrated operation. The Department has verified that Zhanjiang Guolian isfully
integrated and did not discover any inconsistencies with the upstream information on the record or a
verification.

In thisinvestigation, the Department has fully verified Zhanjiang Guolian and concluded that Zhanjiang
Guolian bears dl the risk involved in its aguaculture operations, notwithstanding the fact that they lease
the shrimp ponds for farming operations. See Zhanjiang Guolian Verification Report a 1 and Exhibit
16 and Zhanjiang Gualian’s June 8, 2004 Supplemental Response a 16 and Exhibit 11

The Department aso considered the Petitioners argument citing Cold Rolled from the PRC asa
precedent to vaue only the primary input used for subject merchandise production. In Cold Rolled
from the PRC, the Department determined that the disparate operations between the surrogate
company and the respondent were too greet to vaue a saf-produced input for the production of an
intermediate input. However, thisis not the Stuation in the ingant investigation. Devi, one of the three
Indian surrogate companies, clearly operated a shrimp farming facility during the POI.  See Devi
Section D questionnaire response at Exhibit 29. Moreover, not only is the surrogate company’s level
of integration satisfactory to properly vaue Zhanjiang Guolian's farming factor inputs, the companies
aso share common types of expensesin their respective aguaculture operations. 1d. and Zhanjiang
Gudlian Verification Report at Exhibitsl6, 19-21, and 23.

Asaresult of the above congderations, the Department agrees with Zhanjiang Guolian to vaue the
inputs to produce fresh, whole shrimp.  The Department has determined that using the values of the
farming stage inputs with the financid ratios from the Indian surrogate companies provide us the most
accurate caculation of the normd vaue for the find determination of the ingtant investigetion.

F. Surrogate Financial Ratios
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Zhanjiang Guolian requests that the Department use Avanti, an Indian shrimp and shrimp feed
producer, to derive surrogate SG& A, profit, and overhead ratios. Zhanjiang Guolian states that
athough the Department used a reasonable methodology in calculating the surrogate financial ratios for
the Prliminary Determination, Avanti’ s financid statements are more representative of Zhanjiang
Guolian's experience. Zhanjiang Guolian daimsthat Avanti Feeds Limited' sfinancia statements
overlap the POI and, thus, are more contemporaneous with the period than the three Indian surrogate
companies used in the Prdiminary Determingtion and more operationaly comparable to Zhanjiang
Guoalian.

The Petitioners made no comment on using Avanti as a surrogate company for surrogate financia
ratios. The Petitioners argue that if the Department continues to vaue the growing stage usage factors
by the respondent, then the Department should use the surrogate financia retios taken from the financia
satements of Waterbase, an integrated shrimp processor in India. The Petitioners claim that
Waterbase' s growing operations are more comparabl e to the experience of Zhanjiang Guolian than to
the three Indian surrogate companies used in the Preliminary Determination

The Petitioners claim that in its 2003/2004 financia statements, Waterbase sourced 20 percent of fresh
shrimp from its own growing operations. Thus, the Petitioners conclude that Waterbase is “ more”
integrated than the three Indian surrogate companies, Devi and Sandhya, resulting in a better
gpproximation of shrimp growing inputs and expenses.

The Petitioners request thet if the Department rulesin favor of usng growing stage inputsin the
congtruction of the normal vaue, then Waterbase should be used as the surrogate company to capture
more representative shrimp farming costs. The Petitioners state that there would till be a disparity
between Waterbase' s 20 percent integration versus Zhanjiang Guolian’s 100 percent integration. To
that end, the Petitioners advise that the Department would need to make adjustments to Waterbase' s
financid ratios to congtruct relativity between Zhanjiang Guolian’s and Waterbase' s farming operations.
In conclusion, the Petitioners claim that with the appropriate adjustments to Waterbase' s financia
ratios, the correct financia ratio would be 40.05 percent.

Zhanjiang Guolian requests that the Department disregard the Petitioners  calculation of the 2003-2004
Waterbase financid ratios submitted to the Department on September 8, 2004. Zhanjiang Guolian
clamsthat, in reviewing this surrogate value submission, there were serious flaws in the underlying
SG&A, profit, and overhead ratio cdculations. Zhanjiang Guolian clams that one instance of flawed
cdculations occurs in the Petitioners exclusion of the value of procured shrimp from caculating a
surrogate SG&A, profit and overhead ratio. Zhanjiang Guolian requests that the Department reject the
Waterbase financid statement in caculating surrogete financid ratios for the find determination of the
ingtant proceeding.
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However, Zhanjiang Guolian adds that should the Department determine that the 2003-2004
Waterbase financial statement is an gppropriate surrogate to derive financid ratios, the Department
must make corrections to the Petitioners caculations. Zhanjiang Guolian provided the Department
with aworksheet attached to its rebutta briefs with an explanation of how the Department should
caculate surrogate financia ratios from the 2003-2004 Waterbase financiad statement. See Zhanjiang
Guolian Rebuttal Brief at Exhibit 2.

Furthermore, Zhanjiang Guolian recommends that, if the Department determines that Waterbaseis an
gopropriate source of surrogate financid ratios, the Department should average the financid ratios
derived from the Waterbase financid statement with the Avanti financid ratios. The use of average
SG&A, profit, and overhead ratios derived from these two contemporaneous financial statements for
the fina determination would be a comparable methodology the Department used for the Prdiminary
Determinationin cdculating Zhanjiang Guolian’s surrogete financid retios.

Department’s Position:

The Department disagrees with Zhanjiang Guolian. The Department has determined that Avanti will not
be usad in caculating surrogete financid ratios for the fina determination of thisinvestigation. See
Comment 9 (D).

There is no evidence on the record that Avanti is an integrated producer of subject merchandise, as
Zhanjiang Guolian cdlamed. The decision to rgect Avanti as a surrogate for deriving financid retiosis
congstent with the Department’ s preference to match surrogate companies production experience with
the respondents’ production experience. In thisinvestigation, there is no evidence on the record that
Avanti is an integrated producer of subject merchandise on alevel deemed by the Department as
comparable to Zhanjiang Guolian.

The information submitted on the record for Avanti shows thet they are, primarily, a shrimp feed
producer, with the mgjority of their resources focused on their shrimp feed and shrimp processing
busness activities. Thisisin contragt to the fully integrated aguaculture business activities of Zhanjiang
Gualian involving shrimp farming and processing stages resulting in the production of subject
merchandise. See Zhanjiang Guolian Surrogate Vaue Submission (September 20, 2004). Thus, the
Department finds that Avanti’ s financid statements are not an accurate surrogate to derive the surrogate
financid ratios for Zhanjiang Guolian.

The Department agrees with Petitionersin part. The Department agrees that Waterbase has a higher
level of integration and isits financia statements is more contemporaneous than those of the two
surrogate companies used in the Preliminary Determingtion of this investigation. However, the
Department has determined that for the find determination of thisinvestigation, an average of
Waterbase, Devi and Sandhya financid ratios will be used to calculate the surrogate financid ratios for
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Zhanjiang Guolian. The average of Waterbase, Devi and Sandhyafinancid ratiosis the best publicly
available information that meets the criteria that the Department requires for choosing surrogate
companies. Specificaly, those criteriaare (1) contemporaneous financia statements, (2) comparability
to the respondent’ s experience, and (3) publicly available information.

In the Preliminary Determination, the Department relied on the best available information in calculating
surrogeate financid ratios for the integrated respondents. In submitting Waterbase' sfinanciad statements
for 2003/2004, the Department is able to use a source contemporaneous with the POI. However,
rather than usng Waterbase' s financia statements as the sole source of surrogate financid ratios
cdculations, the Department finds that by averaging Waterbase, Devi and Sandhya, Zhanjiang
Guolian’s aguaculture costs are captured, resulting in more accurately derived surrogate financid ratios
of SG&A, profit and overhead cogts.

Additionaly, the Department has reviewed the Petitioners and Respondent’ s cal cul ations of
Waterbase' sfinancid ratios. The Department will rely on the ratios as caculated and described by the
Department in the Final Factor Va uation Memorandum in the find determination of thisinvestigation.
RECOMMENDATION:

Based on our andysis of the comments received, we recommend adopting dl of the above
changes and positions, and adjusting the margin calculation programs accordingly. If accepted,
we will publish the find results of the investigation and the find welghted-average dumping
marginsin the Federa Regider.

AGREE DISAGREE

James J. Jochum
Assstant Secretary
for Import Adminigtration

Date
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