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OFFICE OF AD ENFORCEMENT
SEPARATE-RATE APPLICATION AND
REQUIRED SUPPORTING DOCUMENTATION?

REQUESTER(S): { insert name of applicant}

REPRESENTATION: { insart name of counsdl and law firm }

CASE: [Subject Merchandisg] from the PRC Case#

PERIOD OF INVESTIGATION: 0/00-0/00
DATE OF INITIATION: 0/00

DEADLINE FOR SUBMISSION OF APPLICATION
AND SUPPORTING DOCUMENTATION: 0/00

The Department assigns separate rates in non-market economy (“NME”) cases only if the gpplicant
can demondtrate an absence of both de jure and de facto governmenta control over its export
activitiesin accordance with the separate-rates test criteria 1n determining whether companies should
recelve separate rates, we focus our attention on the exporter rather than the manufacturer, as our
concern is the valuation of dumping margins. See Notice of Finad Determination of Sdesat Less Than
Fair Vaue: Manganese Metd from the People€' s Republic of China, 60 FR 56045 (November 6,
1995). Consequently, in this proceeding, the Department will limit its consideration of separate-rate
gpplications to firms that exported the subject merchandise to the United States during the period of
investigation (“POI”). To be consdered for separate-rate trestment, an gpplying firm must have made
an export of subject merchandise to the United States during the POI.

To establish whether a company’ s export activities are sufficiently independent of the government to be
entitled to a separate rate, the Department anadyzes each exporting entity under the test established in
the Final Determination of Sdes at Less Than Fair Vaue: Sparklers from the People' s Republic of
China, 56 FR 20588 (May 6, 1991) (“ Sparklers’), and later expanded upon in Find Determination of
Sdes at Less Than Fair Vaue: Silicon Carbide from the People's Republic of China, 59 FR 22585
(May 2, 1994) (“Silicon Carbide’). Under this andlyds's, exporters in non-market economies are
accorded separate, company-specific marginsif they can provide sufficient proof of an absence of

YThe final version of the application will include an attached appendix defining al the terms used in the application,
including terms like “producer” and “exporter” that have become issuesin previous investigations.
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government control, both in law and in fact, with repect to exports. Evidence supporting, though not
requiring, afinding of de jure absence of government control over export activitiesincludes: 1) an
absence of redtrictive stipulations associated with an individual exporter’s business and export licenses,
2) any legidative enactments decentraizing control of companies, or 3) any other forma measures by
the centra and/or local government decentraizing control of companies. See Sparklers, 56 FR at
20588.

Our analysis of absence of de facto government control over exportsis based on the following four
factors: 1) whether each exporter setsits own export prices independent of the government and without
the gpprova of a government authority; 2) whether each exporter retains the proceeds from its sdes
and makes independent decisons regarding disposition of profits or financing of losses; 3) whether each
exporter has the authority to negotiate and sign contracts and other agreements; and 4) whether each
exporter has autonomy from the government regarding the selection of management. See Silicon
Carbide, 59 FR at 22586-87.

Following the test outlined above, this form is an gpplication for separate-rate trestment. Only firms
that have not been sdected as mandatory respondents to be investigated by the Department should
complete thisform. Mandatory respondents will have the opportunity to demonstrate their eigibility for
a separate rate in the context of the questionnaire response process.

. Applicants mugt individualy complete and submit this form with al the required supporting
documentation by sixty caendar days after the date of initiation of thisinvestigation, which
gppearsin the heading of this application.

. The Department will not consider incomplete applications, as an incomplete gpplication will be
considered prima facie evidence of non-cooperation given the public notice of the initiation and
goplication system in the Federal Register.

. If the Department named your firm in the initiation notice, your firm must aso respond to the
Department’ s Quantity and Vaue (“Q&V”) questionnaire to recelve consderation for a
separate rate.

. Firms owned wholly by entities located in market-economy countries, provided that the ultimate

owners are dso located in market-economy countries, need only fill out the certifications and
provide supporting documentation for the filds in the application that are marked with the
agterisk, “*”.2 These marked fields pertain to the firm’ s digibility for a separate rate by having

2Thisincludes firms that are wholly owned by Hong Kong or Taiwanese entities.
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so0ld subject merchandise during the POI and support the firm's claim that it isin fact wholly
owned by a market-economy entity. Thisinformation is aso necessary for administration once
a separate rate has been issued.

. If your firm has any affiliates that aso exported subject merchandise to the United States during
the period of investigation, you must identify them in the gpplication and they must submit their
own application for separate rates trestment.

. Wholly foreign-owned firms are required to report all of ther affiliations with other firms
involved in the production or sale of the subject merchandise. The same deadline of sixty
caendar days after the initiation of the investigation, as provided above, applies to wholly
foreign-owned firms completing the gpplicable provisons of the gpplication and for submitting
the required supporting documentation.

. All other firms mugt fill out the application individualy and in its entirety to receive consderation
for aseparaterate. Evenif an enterprise group meets the Department’ s criteriafor collapsing
(19 CFR 351.401(f)), each exporter within the enterprise group must submit an individua
gpplication to be eligible for aseparate rate.

The application is divided into Sx sections. Section 1 contains the required certifications that an officer
of the company must make to the Department, indicating that the information provided in the application
iscorrect. Section 2 identifies the firm that is applying for a separate rate and demondtrates that this
firmisdigible for a separate rate by confirming that it exported subject merchandise to the United
States during the period of investigation. Section 3 certifies that the firm meetsthe de jure
requirements, i.e., that there are no legal barriersto afirm'’sindependent control over its export
activities a either the national or any sub-nationa level. Section 4 attests to de facto independence,
i.e., that this de jure independence detailed in the third section aso exigsin practice. Section 5 dedl's
with filing requirements and gives gpplicants an opportunity to request business proprietary trestment
for information that they submit. The addendum at the end of the application asks applicants to submit
to the Department information that they have dready supplied to other U.S. government agencies such
as U.S. Customs and Border Protection. Should you receive notification that your company has
recelved a separate rate, you will be required to provide the information requested in the addendum to
the Department no later than 30 days prior to the Preiminary Determination. Should you wish, you
may aso submit your response to the addendum with your gpplication for a separate rate.

Firms completing the application are certifying that they qudify for aseparate rate. The Department
only accepts gpplications that are completed in full (except for wholly foreign-owned enterprises) and
submitted with dl the required supporting documentation filed timely and in proper form. Sections 2, 3,
and 4 require supporting documentation, and the fields in these sections that require supporting
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documentation are identified in the gpplication and list specificaly the documents that the Department
accepts for each certification. Submission of aternate documents may be acceptable, depending on the
facts of the case, but may result in the Department’ s issuance of additiona supplementa questions and
verification to establish the integrity, reliability, relevance and suitability of the aternative documentation
for separate-rate purposes. Since firms have clear notice of what is required to document a separate
rates claim, however, firms submitting incomplete applications will be regected for separate rates satus
without supplementary questionnaires.

Completing the gpplication and submitting the supporting documentation does not guarantee receipt of
separaerate. The Department will review each completed gpplication. If the Department finds that
the certifications are not supported by the attached documents or are incomplete, the applicant will not
have demonstrated to the Department that it qualifies for a separate rate. If the gpplicant does not
provide the required documentation in the appropriately required form or is unable or unwilling to make
the requested certifications, the applicant will not have demondtrated its eigibility for a separate rate.
The Department will issue questionnaires for the purpose of darifying fully responsve answers, if
necessary. The Department may verify applicants deemed to meet the standards for a separate rate. If
it sdlects your firm for verification, the Department will provide your firm with additiond indructions & a
time preceding the verification.

SECTION |
Certifications
*18,

(To be sgned by the company officid at the gpplying firm officidly responsible for presentation to the
the Department of Commerce*)

[, (name and title), currently employed by (person), certify that (1) | have read the attached
submission, and (2) the information contained in this submisson is, to the best of my knowledge,
complete and accurate.

(For the person’slegd counsdl or other representative)

3Note again that the asterisked fields are to be completed by all firms, including those wholly foreign-owned by entities
located in market economy countries.

This may be the applying firm’slegal representative.
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*2. 1, (name), of (law or other firm), counsd of representative to (person), certify that (1) | have read
the attached submission and (2) based on the information made available to me by (person), | have no
reason to believe that this submission contains any materid misrepresentation or omission of fact.

SECTION I
Administration

*1. Thefull name and contact information (including address, telephone, fax, and e-mail address) of
the exporter applying for a separate rate:

*2. Isthe gpplicant identified by any other names, either as alegad matter or informdly in the conduct
of business in the home market, in third countries, or in the United States (i.e., does the company use
trade names)?
Yes
____ No
(If yes, then list any and dl other names here, and provide documentation that your company
uses these dternative names)

*3. The gpplicant certifies the accuracy of and can document the following Statements:
(check any of the following thet gpply)

| a It has exported, or has sold for export, subject merchandise to the United States during the
period of investigation.

] b. It has made a shipment of merchandise that was entered for consumption in the United
States or sold the subject merchandise to an unaffiliated customer during the period of this

5 Trade names are other names under which the company does business, or alternative spellings. It does not include
product brand names or the names of any other entitiesin the applicant’s “group,” affiliated or otherwise.
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segment under its own name (there must be either asde or entry during the period of
investigation to proceed with the separate-rate request).

*4, |dentify the document(s) which support your certification to question 3 above that you are
submitting with the gpplication. Firms must provide the following documents for ther first and last sdles
to the United States during the period of investigetion, or, if providing documentation on other sales
during the period of investigation, an explanation on why providing documentation for the first and last
sdes during the period of investigation was not possible. Applicants must submit their U.S. Customs
7501 Entry Summary or the U.S. FDA Release Form. If the exporter is unable to obtain their U.S.
Customs 7501 Entry Summary or U.S. FDA Release Form, exporters must demondirate that they have
attempted to obtain these documents from their customers..

Cugstoms 7501 Entry Summary

U.S. FDA Reease Form (where applicable)

bill of lading for sde

PRC customs declaration form for sde

vaue-added tax gpplication/refund for sale (where applicable)
sales contract
sdesinvoice
packing list
payment recel pt

] other

If “other”, please describe:

OO0OOoooooaoao

*5. Does the applicant have any knowledge that merchandise it sold was resold to the United States
through market-economy third-country exporters® in U.S. dollars?

Yes

No

Questions 6, 7, and 8 below, in red, will only be included in the application if the Department
decidesto assign combination or “chain” ratesto all respondentsin NME cases. If the
Department introduces combination rates, all separateratesthe Department assignswill only
apply to the combinations including the firmsidentified below.

*6. The full name and contact information (including address, telephone, fax, and e-mail address) of
each supplier of subject merchandise shipped to the United States during the POI to the firm applying
for a separate rate treatment are asfollows.

The Department considers China, Vietnam, Ukraine, Belarus, Moldova, Azerbaijan, Georgia, Armenia, Kyrgyzstan,
Taijikistan, Turkmenistan, and Uzbekistan to be non-market economies.
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*7. Arethe supplierslisted under question 6 above identified by any other names, either asalegd
métter or informally in the conduct of business in the home market, in third-countries, or in the United
States (i.e., do the companies use trade names)?’
Yes
___ No
(If yes, then list any and dl other names here, and provide documentation that the suppliers use
these dternative names)

*8. Indicate whether, to the best of your knowledge, whether the suppliers identified under question 6
above directly exported subject merchandise to the United States during the period of investigation.

SECTION Il
De Jure Contral

1.0 Theapplicant certifies tha there are no government laws or regulations, a either nationd and
sub-nationd (e.g., provincid, locdl) levels of government, that control the gpplicant’ s export
activities.

2a. 0 The gpplicant possesses a PRC business license vaid during the period of investigation and is
submitting an origina and trandated copy thereof with the gpplication, as wel as origind and
trandated copies of any and dl additiona business licenses or amendments thereto issued to the
goplicant and in effect during the POI.

2b. Indicate the full name and contact information (address, telephone, fax, and e-mail address) of the
business license authority which issued your business license.

2c. Provide the month, day, and year on which the business license authority last renewed your

7 Trade names are other names under which the company does business. It does not include any affiliates.
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businesslicense.

2d. OThe gpplicant certifies that it is submitting with the gpplication an origind and trandated copy of its
business license®.

*2e. Indicate from the following choices the ownership structure under which your company has
registered itsdlf with the PRC business license issuing authority.

| owned by dl of the people
a collective

i limited lighility

] proprietorship

O partnership

] joint-stock limited company
O other

If “other”, please describe:

Sdect from the following choices any gpplicable secondary forms of registration related to foreign-
invested enterprises.

| Sino-foreign equity joint venture

] Sino-foreign contractud joint venture
O wholly foreign-owned enterprise

a other

If “other”, please describe:

3a. Indicate the full name and contact information (address, telephone, fax, email address) of the
business license authority which issued your export certificate of approval.

3b. Provide the month, day, and year on which the business license authority issued your export
certificate of approva.

8ltisthe Department’ s understanding that a valid business license with a clearly defined period of validity issued by
the appropriate licensing authority is required for all export activity. An applicant submitting a business license without an
expiration date must provide an explanation in order for the Department to consider its application.
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3c. O The gpplicant certifies that it is submitting with the gpplication an origina and trandated copy of
its export certificate of goprova which was vaid during the period of investigatior?.

4. In order to conduct export activities, isthe applicant required by any nationd, provincid, or loca
PRC law or regulation to possess additiond certificates or other documents from PRC authorities
beyond those discussed above'®?
Yes
____ No
If yes, identify the certificates below, and submit origind and trandated copies thereof with the
aoplication:

5. Check the box next to the following PRC government laws and legidative enactments that apply to
the applicant firm:

Company Law of the PRC, effective as of July 1, 1994

Foreign Trade Law of the PRC, effective 1994

Adminigrative Regulations of the PRC Governing the Regidtration of Lega Corporations
PRC's Enterprise Lega Person Regidiration Adminigirative Regulations of June 13, 1988
Law of the PRC on Chinese-Foreign Cooperative Joint Ventures

Regulation Governing Rura Collectively-Owned Enterprises of the PRC of 1990

Law of the PRC on Industrid Enterprises Owned by the Whole People, adopted on April 13,
1988 (“The Indudtria Enterprises Law™)

Regulations for Transformation of Operationa Mechanisms of State-Owned Industria
Enterprises of 1992 (“Business Operation Provisons’)

] The Organic Law on Village Communities in the PRC (“Village Committee Law™)

O Other

OO0OoOooooao

|

If “other”, identify below any additiond specific nationd PRC laws and/or legidative enactments which
relate to the export functions of the applying company:

%ltisthe Department’ s understanding that an export certificate of approval issued by the appropriate licensing
authorities isrequired for all export activity. Therefore, the Department will not consider a separate rate for any applicant not
providing such a certificate.

O The Department isinterested only in PRC laws or regulations which restrict or limit exports rather than regulations
which regulate purely domestic operations (i.e., environmental or labor regulations). If you are unsure of the possible relevance
of agiven law, please contact the Department immediately.
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6. Arethere any sub-nationda (provincia, local) PRC laws affecting the applicant’ s export operations?
Yes
__ No
If yes, identify the laws and submit origina and trandated copies of each provincia or locd
PRC law with the gpplication:

SECTION 1V
De Facto Control
A. Ownership

*1. Indicate the names and contact information (full business address, telephone, fax, e-mail address)
of the entities which are the ultimate owners of your company™:

*2. |dentify the document(s) which support your response to question 1 above that you are submitting
with the gpplication.

capitd verification report

consolidated financia statements

share transfer agreement

articles of incorporation/articles of association
export certificate of approval

joint venture agreement

a other

If “other,” please describe:

O0OoO0Oooao

B. Price Negotiation

3. O Theapplicant certifies that its export prices are not set by, or subject to the gpprova of, a
governmentd authority.

UNoteto firms applying as wholly foreign-owned entities: document that the ultimate owners of your company are
located in market-economy countries.



11
Pre-Decisional Draft December 17, 2004 4:15PM
4. 0 Theapplicant certifiesthat it has authority to negotiate and sign export contracts and other
agreements (conducts independent price negotiation'?):

5. ldentify the specific document(s) providing evidence of price negatiation which support your
certification in question 4 above and which you are submitting with the application*. Examplesinclude
the following types of documentation:

faxes'e-mail correspondence between respondent and U.S. customer

purchase order from U.S. customer

order confirmation

affidavit tegtifying to independent price negotiation signed by an unaffiliated U.S. customer
other

OoO0ooao

If “other”, please describe:

C. Selection of Management

6. O Theapplicant certifiesthat it has autonomy from al leves of the government in making decisions
regarding the sdlection of managemen.

7. dentify the specific document(s) providing evidence of independence in the selection of
management which support your certification in question 6 above which you are submitting with the
goplication. Examples might include the following:

m] gppointment |etters

] director meeting minutes

| company-issued resol utiong/notifications (bes des gopointment |etters)
] other

If “other”, please describe:

8. Provide the month, day, year on which each of your managers during the period of investigation
obtained his or her position a your company. Also provide the names of each manager and his or her
employment (i.e., position, name of company) prior to working at your company if they have been

2The authority to conduct independent price negotiation refers to the ability of an exporter to set its own export
prices independently of the government and without the approval of a government authority.

Ba pplicants should provide documents showing price negotiation, not documents merely confirming that a sale will
take place at agiven price. If your firm conducts its price negotiation by phone and therefore has no records of price negotiation,
consider attaching an affidavit signed by the U.S. customer attesting that it conducts independent price negotiation with the
applying firm. Affidavits must provide adequate information to link the applicant to the party signing the affidavit.
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working at your company for less than three years.

9. Have any of the applying firm’'s managers worked for the government in the past three years?

Yes
____ No
(If yes, briefly describe the government involvement of the manager in question in supporting
documentation.)

10. Doesthe firm have to submit its date of candidates for managerid postionsfor gpprova to any
level of government?
Yes
___ No
(If yes, you certify that you are filing a document with the application containing an explana
tion)

D. Disposition of Profits

11. O The gpplicant certifiesthat it retains the proceeds of its export sales and makes independent
decisons regarding the digpogition of profits or financing of losses.

12. If the applicant redized a profit during the period of investigation, then describe the process by
which the applicant’s profits were distributed. Specifically, indicate the sectionsin your books and
records where such profits were accounted.

13. Did the applicant make any disbursements to government accounts during the period of
investigation other than for tax or government-provided goods or services?
Yes
___ No
(If yes, describe these disbursements and file a document or documents with the Department
illustrating these disbursements.)

14. O For each bank account held by the applicant during the period of investigation the applicant
catifiesit will provide the following information:

o Name and address of the bank
0 Bank account number
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o] Month/Y ear in which the account was opened

15. O Theagpplicant certifiesthat it is submitting with the gpplication year-end bank statements and
financid statement covering dl months of the POl aswell as any other information which
support the applicant’ s response to question 13 above.

E. Affiliation

All firms must respond to question 16, but only firmsthat are gpplying for a separate rate under the
datus of 100% foreign ownership must respond to question 17.

*16. Pursuant to Section 771(33) of the Tariff Act of 1930, as amended, does the applicant have any
of the fallowing affiliates that exported merchandise to the United States which would fal under the
description of merchandise covered by the scope of the proceeding?

] Members of afamily, including brothers and sisters (whether by the whole or haf blood),
spouse, ancestors, and linked descendants

] Any officer and director of an organization and such organization

o Partners

] Employer and Employee

O Any person directly or indirectly owning, controlling, or holding with power to vote, five
percent or more of the outstanding voting stock or shares or any organization and such
organization

] Two or more persons directly or indirectly controlling, controlled by, or under common control
with, any person

] Any person who controls any other person and such other person

For the purposes of affiliation, the Department will consider a person to control another person if the
person islegaly or operationdly in a position to exercise restraint or direction over the other person.

If the gpplying firm is affiliated with any other exporters pursuant to this definition, then ligt the full names
and contact information (business address, telephone, fax, e-mail address) of the affiliates below. Note
that for your firm to be eigible for a separate rate, these affiliates must submit their own application for
Separate-rate treatment.
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*17. Pursuant to Section 771(33) of the Tariff Act of 1930, as amended, does the gpplicant have any
of the following affiliates involved in the production or sde of merchandise in the home market, third-
country markets, or the United States which would fal under the description of merchandise covered
by the scope of the proceeding?

] Members of afamily, including brothers and sisters (whether by the whole or haf blood),
spouse, ancestors, and linked descendants

] Any officer and director of an organization and such organization

o Partners

] Employer and Employee

O Any person directly or indirectly owning, controlling, or holding with power to vote, five
percent or more of the outstanding voting stock or shares or any organization and such
organization

] Two or more persons directly or indirectly controlling, controlled by, or under common control
with, any person

] Any person who controls any other person and such other person

For the purposes of affiliation, the Department will consider a person to control another person if the
person islegaly or operationdly in a position to exercise restraint or direction over the other person.

If the gpplying firm is affiliated with any other producer or exporters pursuant to this definition, then list
the full names and contact information (business address, telephone, fax, e-mail address) of the affiliates
below:

SECTION V
Filing Requirements

*1. In accordance with Section 351.304(b)(1) of the Department’ s regulations, identify the
information for which your company clams business proprietary trestment by enclosing the
information within single brackets, i.e, [ ].

*2. In accordance with Section 351.304(b)(1) of the Department’ s regulations, provide an
explanation of why each item of bracketed information is entitled to business proprietary
treestment. If the Department does not agree any given piece of information is entitled to
business proprietary treatment and you refuse to agree it should be treated as public, the
Department cannot grant you a separate rate as the due process rights of other interested
parties would not have been observed.
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*3.

*4,

In accordance with Section 351.304(b)(1) of the Department’ s regulations, indicate whether
you agree to permit disclosure under an adminigtrative protective order of the information for
which you request business proprietary trestment. Otherwise, demondrate that thereis a clear
and compelling need to withhold the information from disclosure under an adminidrative
protective order. If you do not agree to release and the Department does not agree with your
explanation asto a clear and compelling need to withhold the information, the Department
cannot grant you a separate rate as the due process rights of other interested parties would not
have been observed.

In accordance with Section 351.304(b)(2) of the Department’ s regulations, if you claim that
there isa clear and compelling need to withhold certain information from disclosure under an
adminidrative protective order, identify in your request that information within double brackets
and dso include afull explanation of the reasons for the clam.

ADDENDUM

Should you receive natification that the Department has determined to grant your company a separate
rate, you will we required to provide the information requested below to the Department within 30 days
of its Prliminary Determination. Should you wish, you may submit your response to this addendum
with your application for a separate rate.

Peas=fill out the following fields, which are taken from the International Trade Data System database.
Y our firm or your broker should dready have provided the information requested below to other U.S.
government agencies (for example, U.S. Customs and Border Protection). This section isintended to
ensure tha the information your firm provides to the Department of Commerce in this gpplication
matches that which you have provided to other U.S. government agencies. For some fieds your firm
may have provided more than one response. Not dl of the fiedlds may be gpplicable but, if thisisthe
case, please confirm this with your broker and provide an explanation. If the country of export is not
the PRC, please explain.

1.

Country of Export: The country from which the imported merchandise was shipped.

Exporter Identifier: The number which uniquely identifies the party responsible for the export
shipment in accordance with the terms of ddivery, terms of saes contract or other agreed-to
terms, and the meeting of statutory and regulatory requirements in the transaction.

Exporter Party Name: The party name responsible for the export shipment in accordance with
the terms of delivery, terms of sales contract or other agreed-to terms, and the mesting of
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10.

11.

gatutory and regulatory requirements.

FDA Firm Identifier and Code (if gpplicable): The firm identifier and relationship code.

FDA Producer/Manufacturer or Provider of Service (if applicable): The party respongble for
the manufacture, growth, production, canning, and/or assembly of the commodity, or the
provider of services.

FDA Sdler/Vendor: Name and address of the party which actudly offer the goods for sale
and/or contracts for the sdle of the merchandise.

Importer Identifier: The number which uniquely identifies the party responsible for the import
shipment, the payment of related duties, taxes, or fees, and the meeting of al import statutory
and regulatory requirements in the transaction.

Importer Party Name'*: The party name responsible for the import shipment, the payment of
related duties, taxes, or fees, and the meeting of al import statutory and regulatory requirements
in the transaction.

Producer/Manufacturer Identifier: The number which uniquely identifies the party responsible
for the manufacture, growth, production, canning, and/or assembly of the commodity, or the
provider of servicesin the transaction.

Producer/Manufacturer Party Name: The party name responsible for the manufacture, growth,
production, canning, and/or assembly of the commodity, or the provider of services.

Purchaser/Buyer Identifier: The identifier of the party who contracts for the purchase of
commodity or service.

£ the customer is different from the mporter, list customer as well.
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12. Purchaser/Buyer Party Name: The party name who contracts for the purchase of commodity or
sarvice.

13. Taiff Classfication Number: The harmonized tariff number required for classficetion of the
merchandise.



