BILLING CODE: 3510-DS-P
DEPARTMENT OF COMMERCE
International Trade Administration
[A-122-845, A-122-847]

Notice of Find Determinations of Sdes a Less Than Fair Vaue: Certain Durum Wheat and Hard Red
Spring Wheset from Canada

AGENCY:  Import Adminigration, Internationa Trade Administration, Department of
Commerce

ACTION: Notice of Find Determinations of Antidumping Duty Investigations

SUMMARY: On May 8, 2003, the Department of Commerce published the preliminary
determinations in the antidumping duty investigations of durum wheet and hard red spring wheet from
Canada. We gave interested parties an opportunity to comment on the preiminary determinations.
Based upon the results of verification and our analyss of the comments received, we have made certain
changesto the margin cadculaions presented in the find determinations of these investigations. We
continue to find that durum whesat and hard red spring wheat from Canadawere sold in the United
States below norma vaue during the period of investigation. The final weighted-average dumping

margins are listed below in the section entitled “ Continuation of Suspension of Liquidation.”

EFFECTIVE DATE: (Insert date of publication in the Federal Register.)

FOR FURTHER INFORMATION CONTACT: Julie Santoboni or Cole Kyle, Import
Adminigration, Internationd Trade Adminigration, U.S. Department of Commerce, 14th and

Condtitution Avenue, NW, Washington, DC 20230; telephone (202) 482-4194 or (202) 482-1503,

respectively.



SUPPLEMENTARY INFORMATION:
Backaround

On May 8, 2003, the Department of Commerce (“the Department”) published in the Federal
Regiger the preiminary determinationsin its investigations of durum wheat and hard red spring whest

from Canada (Natice of Prdiminary Determinations of Sdes a Less Than Fair

Vaue Certain Durum Wheat and Hard Red Spring Wheat From Canada, 68 FR 24707 (May 8,

2003) (“Preliminary Determinations”)).

Since the Prdliminary Determinations, the following events have occurred:

In May and June 2003, we conducted verifications of the sales and cost of production (“COP’)
guestionnaire responses submitted by the Canadian Wheat Board (* CWB”) and Canadian hard red
soring (“HRS’) wheat farmers a the CWB'’ s headquarters, at the offices Meyers Norris Penny LLP
and at certain farm locations. We issued verification reportsin July 2003. We recelved case briefs
from the petitioners' and the CWB on July 30, 2003. We received rebutta briefs from the petitioners
and the CWB on August 5, 2003.

Scope of Invedtigations

For purposes of these investigations, the products covered are (1) durum wheet and (2) hard
red spring whest.

1. Durum Wheat

1 The petitioners are the North Dakota Wheat Commission (“NDWC”) (hard red spring
whest), the Durum Growers Trade Action Committee (durum wheat), and the U.S. Durum Growers
Association (durum whegt).



Imports covered by thisinvestigation are dl varieties of durum wheet from Canada. This
includes, but is not limited to, avariety commonly referred to as Canada Western Amber Durum. The
merchandise subject to thisinvestigation is currently classifiable under the following Harmonized Tariff
Schedule of the United States (“HTSUS') subheadings: 1001.10.00.10, 1001.10.00.91,
1001.10.00.92, 1001.10.00.95, 1001.10.00.96, and 1001.10.00.99. Although the HTSUS
subheadings are provided for convenience and customs purposes, our written description of the scope
of this proceeding is dispostive.

2. Hard Red Spring Wheat

Imports covered by thisinvestigation are al varieties of hard red spring whegt from Canada.
Thisincludes, but is not limited to, varieties commonly referred to as Canada Western Red Spring,
Canada Western Extra Strong, and Canada Prairie Spring Red. The merchandise subject to this
investigation is currently classfiable under the following HTSUS subheadings: 1001.90.10.00,
1001.90.20.05, 1001.90.20.11, 1001.90.20.12, 1001.90.20.13, 1001.90.20.14, 1001.90.20.16,
1001.90.20.19, 1001.90.20.21, 1001.90.20.22, 1001.90.20.23, 1001.90.20.24, 1001.90.20.26,
1001.90.20.29, 1001.90.20.35, and 1001.90.20.96. Thisinvestigation does not cover imports of
wheat that enter under the subheadings 1001.90.10.00 and 1001.90.20.96 that are not classifiable as
hard red spring whest. Although the HTSUS subheadings are provided for convenience and customs

purposes, our written description of the scope of this proceeding is dispositive.

Scope Comments

We have recelved severa requests for exclusions from and clarifications of the scope of these



investigations. On April 24, 2003, Montana Flour & Grains and Kamut International requested that the
Department exclude Khorasan whesat from the scope of these investigations. The Government of
Canada (“GOC”) made the same request on July 31, 2003. On June 27, 2003, the Organic Trade
Association requested that the Department exclude organicaly produced whesat from the scope of these
investigations. On July 29, 2003, Cargill, Incorporated (“ Cargill”) requested that the Department
clarify the scope of these investigations and specificaly exclude from the scope Canadian Eastern Soft
Red Winter Wheat and Canadian Eastern Hard Red Winter Wheat. On July 30, 2003, the petitioners
submitted comments on al but the Cargill submission and dso raised an additiona issue concerning
Canadian feed wheat. We have considered these requests and the comments from interested parties.
We have determined that organicaly grown whest is covered by the scope of these investigations and
that the scope of the hard red spring investigation should be clarified by adding the following language
to the scope: “This investigation does not cover imports of whest that enter under the subheadings
1001.90.10.00 and 1001.90.20.96 that are not classifiable as hard red spring wheat.” For a complete

discussion of these scope issues, see the August 28, 2003, Scope Exclusion and Clarification Requests.

Khorasan Wheat, Organic Wheat, Canadian Eastern Soft Red Winter Wheet, Canadian Eastern Hard

Red Winter Wheat, and Canadian Feed Wheat memorandum, which is on filein the Centra Records

Unit, Room B-099 of the Department (“CRU”).

Period of Investigation

The period of investigation (“POI”) is July 1, 2001, through June 30, 2002.

Use of Facts Available

As explained in the Prdiminary Determinations, we based the COP in part on the use of facts
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otherwise available, in accordance with section 776 of the Tariff Act of 1930, as amended effective
January 1, 1995 (“the Act”), by the Uruguay Round Agreements Act (“URAA”™).

Of the twenty-seven producers selected, one producer (i.e., cost respondent 2)? chose not to
respond to the Department’ s questionnaire, and two other producers (i.e., cost respondents 10 and 27)
did not respond based on extenuating circumstances discussed below. Therefore, as described in detall
below, because these producers have not provided the necessary information on the record to calculate
the smple-average COP within their respective stratum, the use of facts otherwise avallable is
warranted.

Section 776(a)(2) of the Act provides that, if an interested party or any other person (A)
withholds information that has been requested by the administering authority; (B) fails to provide such
information by the deadlines for the submisson of the information or in the form and manner requested,
subject to subsections (c)(1) and (e) of section 782 of the Act; (C) significantly impedes a proceeding
under thistitle; or (D) provides such information but the information cannot be verified as provided in
section 782(i) of the Act, the Department shall, subject to section 782(d) of the Act, use the facts

otherwise available in reaching the applicable determination under thistitie® Section 776(b) of the Act

2 Due to the proprietary nature of the name of each producer, we have assigned a number to
each farmer (*cost respondent”) that will be used throughout this notice when referring to that specific
farmer. A list or code key identifying the name associated with each cost respondent number can be
found in the Cost of Production and Congtructed Vaue Adjusments for the Preliminary Determination
dated May 1, 2003 at Attachment 1, which ison filein the CRU.

3 Where the Department determines that a response to a request for information does not
comply with the request, section 782(d) of the Act provides that the Department will so inform the
party submitting the response and will, to the extent practicable, provide that party the opportunity to
remedy or explain the deficiency. If the party failsto remedy the deficiency within the gpplicable time
limits, the Department may, subject to section 782(e) of the Act, disregard dl or part of the origind and
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further provides that adverse inferences may be used when a party has failed to cooperate by not acting
to the best of its ahility to comply with arequest for information.

With respect to cost respondent 2, this producer chose not to respond to the Department’s
questionnaire. Asaresult, use of facts available is appropriate pursuant to section 776(a)(2)(A) of the
Act. In accordance with section 776(b) of the Act, if the Department finds that “ an interested party
faled to cooperate by not acting to the best of its ability to comply with arequest for informeation,” an
adverse inference may be used in determining the facts otherwise available. In the instant case, cost
respondent 2 did not cooperate to the best of its ability by failing to provide any of the information
requested in the section D cost questionnaire with no rationae for why it could not provide such
information when other producers could. Therefore, as adverse facts avalable for the fina
determination on HRS whest for this cost respondent, we have continued to use the higher of the COP
from the petition for the same province and soil type or the highest reported cost of other cost
respondents within the same stratum. Based on our comparison of the amounts, we found that the
reported cost of one of the other cost respondents within the same stratum was higher. Asaresult, we
used the other respondent’ s COP within the same stratum as the surrogate cost for cost respondent 2.

Both cost respondents 10 and 27 did not respond to the Department’ s cost questionnaire

subsequent responses, as gppropriate. Section 782(e) of the Act provides that the Department “shall
not decline to congder information that is submitted by an interested party and is necessary to the
determination but does not meet al the gpplicable requirements established by the administering
authority” if the information istimely, can be verified, and is not so incomplete that it cannot be used,
and if the interested party acted to the best of its ability in providing the information. Where dl of these
conditions are met, the statute requires the Department to use the information, if it can do so without
undue difficulties



based on extenuating circumstances. With respect to cost respondent 10, the CWB explained that this
farmer had deliveries of HRS wheat to the CWB during the POI, but did not produce HRS wheset
during the 2001 growing season. However, cost respondent 10 did have an effiliated party that
produced HRS wheat during the cost reporting period. Therefore, as a surrogate, cost respondent 10
reported its effiliate’ s COP for the cost reporting period. We note that this affiliate was not considered
acost respondent in the sample selection and, as such, we determined it would not be appropriate to
include the &ffiliate’s COP in our overdl calculation of COP.

Similar to cost respondent 10, cost respondent 27 did not provide cost data for the 2001
growing season because the information was not available. Specificaly, cost respondent 27 sold its
farming operations and ceased farming. Because neither cost respondent 10 nor 27 had information
available that would enable them to respond to the Department’ s cost questionnaire and — in the case of
cost respondent 10 — they attempted to provide some cost information, we applied neutrd facts
available for the HRS whest preliminary determination pursuant to sections 776(a)(2)(A) and (B) of the
Act. Asneutrd facts available, we have relied on the cost data submitted by the other cost
respondents within the same stratum.  Therefore, we have not included an amount for these cost
respondents in the smple average caculation within their repective stratums.

Far Vdue Comparisons

We cdculated export price and norma vaue based on the same methodology used in the

Prdiminary Determinations with the following exceptions

. We based our calculations on the CWB'’ s updated and verified sdes data. We used the

revised sdes data submitted by the CWB on June 20, 2003, and the revisions sated in the



CWB'’s July 9, 2003, submission.

. Werevised the leved of trade (“LOT”) classfication to include only producer direct sdesin
LOTH/U2.

. We corrected a clerica error in the calculation of the LOT adjustment.

. We revised the cost of production calculation for HRS wheat to include certain changes noted

in the August 28, 2003 Cost of Production and Constructed Vaue Adjusments for the Final

Determinations — Canadian Whesat Board Cost Respondents Memorandum (“Find

Determination Cogt Calculation Memorandum”)

For acomplete discussion of these changes, see the August 28, 2003, |ssues and Decison

Memorandum for the Find Determinations of the Antidumping Duty Investigations of Certain Durum

Wheat and Hard Red Spring Wheat from Canada (“Decison Memorandum”), Durum Wheset Find

Determination Ca culation Memorandum for the Canadian Wheat Board, Hard Red Spring \Wheat

Fina Determination Cdculation Memorandum for the Canadian Wheat Board, and the Find

Deatermination Cost Caculation Memorandum.

Currency Conversons

We made currency conversionsin accordance with section 773A of the Act in the same
manner asin the preliminary determinations.
Veifications

As provided in section 782(i)(1) of the Act, we verified the information submitted by the CWB
and sdlected farmers during May and June 2003. We used standard verification procedures, including

examination of reevant accounting and production records, as well as origind source documents



provided by the CWB and certain individua cost respondents (i.e., farmers).

Andyss of Comments Received

All issues raised in the petitioners and the CWB' s case briefs are addressed in the Decision
Memorandum which is hereby adopted by thisnotice. Attached to this notice as an gppendix isalist of
the issues which the petitioners and the CWB have raised and to which we have responded in the

Decison Memorandum. Parties can find a complete discusson of dl issuesraised in these

investigations and the corresponding recommendeations in this public memorandum which ison filein the

Department’s CRU. In addition, acomplete version of the Decison Memorandum can be accessed

directly on the Web at hitp://iaitadoc.gov/fri/summary/list.htm The paper copy and electronic version

of the Decison Memorandum are identica in content.

Continuation of Suspenson of Liguidation

In accordance with section 733(d)(2) of the Act, we are directing the U.S. Bureau of Customs
and Border Protection (“BCBP’) to continue to suspend liquidation of al imports of subject
merchandise from Canada that are entered, or withdrawn from warehouse, for consumption on or after

May 8, 2003, the date of publication of the Prdiminary Determinations in the Federal Register. The

BCBP shdl continue to require a cash deposit or the posting of abond equd to the weighted-average
amount by which the NV exceeds the EP, asindicated in the chart below. These suspension-of-
liquidation ingructions will remain in effect until further notice. The weghted-average dumping margins

are asfollows:



Durum Wheat

Exporter/Manufacturer Weighted-Average Margin Percentage
Canadian Whesat Board 8.26
All Others 8.26

Hard Red Spring Wheat
Exporter/Manufacturer Weighted-Average Margin Percentage
Canadian Whesat Board 8.87
All Others 8.87

ITC Notification

In accordance with section 735(d) of the Act, we have notified the International Trade
Commisson (“ITC”) of our determinations. Asour find determinations are affirmative, the ITC
will, within 45 days, determine whether these imports are materidly injuring, or thresten materid
injury to, the U.S. indudtry. If the ITC determines that materid injury, or threat of materid injury, does
not exist, the proceeding will be terminated and al securities posted will be refunded or cancded. If the
ITC determines that such injury does exigt, the Department will issue antidumping duty orders.

This notice dso serves as a reminder to parties subject to adminigtrative protective order
(“APQ") of their respongbility concerning the digpostion of proprietary information disclosed under
APO in accordance with 19 CFR 351.305. Timely notification of return or destruction of APO
materias, or conversion to judicia protective order, is hereby requested. Failure to comply with the

regulations and the terms of an APO is a sanctionable violation.
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These determinations are issued and published in accordance with sections 735(d) and

777()(1) of the Act.

James J. Jochum
Assgtant Secretary
for Import Administration

(Date)
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APPENDIX

Lig of Commentsin the Issues and Decison Memorandum

Saes Issues

Comment 1: Particular Market Situation

Comment 2: Inclusion of Certain Product Characteristicsin Modd Match Criteria
Comment 3: Date of Sde

Comment 4: Excluson of Channd 6 Sdesfrom LOTH 1

Comment 5: Treatment of Sdes Made Above Norma Vaue

Comment 6: Clericd Error in the Cdculation of the LOT Adjustment

Common Cost Issues

Comment 7: Farmer Estimates and Representations

Comment 8. Representative COPs

Comment 9:  Eliminate Outliersin Cdculating the Average COP
Comment 10: Collgpsing

Comment 11: Seed Costs

Comment 12: Imputed Labor Costs

Comment 13; Persond Expenses

Comment 14: Overhead Allocation Basis

Comment 15: Financid Statement Depreciaion

Comment 16: Affiliated Party Transactions Received Methodology
Comment 17: Costs of Services Provided to Outside Parties
Comment 18: Land Use

Comment 19: Crop Insurance Proceeds

Comment 20: Straw By-Product Offset

Comment 21: G&A and Interest Expense Denominators
Comment 22: Vdue of Bookkeeping Services

Farmer Specific Issues

Farmer 1

Comment 23: Production Quantities

Comment 24: Well Expenses

Comment 25: Over-Excluded Livestock Costs
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Farmer 3

Comment 26: Imputed Seed Costs
Comment 27: Actud Labor Costs
Comment 28: Chemica Codts

Comment 29: Revenue from Green Barley
Comment 30: Country Elevator Charges

Farmer 4

Comment 31: Imputed Interest Expense

Comment 32: Short-Term Interest Income

Comment 33: Overhead Expenses Allocation Between Crops
Comment 34: Custom Work Costs

Comment 35: Land Use Cost

Comment 36: Machinery Repair Expenses

Farmer 5
Comment 37: Depreciation Expense of the Omitted Asset
Comment 38: Labor Cost for Non-Crop Activity

Farmer 6
Comment 39: Trucking Expense

Farmer 7

Comment 40: Unsupported Correctionsto Normal Records
Comment 41: Redllocate Fertilizer Costs

Comment 42: Interest Expense Offsat

Comment 43: Capitdization of Costs

Farmer 8

Comment 44: Imputed Seed
Comment 45: Production Quantity
Comment 46:; Offset to Fertilizer Costs

Farmer 9
Comment 47: Depreciation Expense

Farmer 11
Comment 48: Fixed Assats
Comment 49: Land Use Costs

Farmer 12
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Comment 50: Seed Cleaning Codts

Comment 51: Production Quantity

Comment 52: Custom Work Costs

Comment 53: Interest Charge on a Trade Payable Account

Farmer 14

Comment 54: Overstatement of Other Crop Costs
Comment 55: Undergtatement of Fertilizer Cogts
Comment 56: Overhead Adjustment

Comment 57: Interest Expense

Comment 58: G& A Expense

Farmer 15

Comment 59: Tax Return Errors
Comment 60: Omitted Expenses
Comment 61: Livestock Costs

Farmer 16
Comment 62: Input Vaues for Seed, Fertilizer, and Chemicals
Comment 63: Cost Allocation Basis

Farmer 17
Comment 64: Omitted Actua Labor Cost

Farmer 19

Comment 65: Imputed Seed Costs

Comment 66: Depreciation Should be Included in Fixed Overhead

Comment 67: Revised Cash Ticket Analysisis Correctly Reported

Comment 68: Crop Insurance Profit Factor and Recoveries Should be Reca culated

Farmer 21

Comment 69: Fertilizer and Chemical Costs

Comment 70: Capitdization of Costs

Comment 71: Costs Not Associated With the Farmers' Livestock Operations

Farmer 22
Comment 72: Overhead Allocations, New Factud |nformation

Farmer 23

Comment 73: G&A Expenses
Comment 74: Production Quantities
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Farmer 26
Comment 75: Exclusion of the 2000 Seed from the 2001 Production Quantity
Comment 76: Improper Allocation of the Cost of Chemicals
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