In the United States Court of Federal Claims

No. 96-584C
(Filed: February 26, 2004)
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LOCAL OKLAHOMA BANK, N.A,

Plaintiff,
Wingar; Guarini
V. legidation; “Tax benefits”
Damages, Set-off; Interest.
THE UNITED STATES,

Defendant.
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Melvin C. Garbow, Washington, D.C., for plantiff Locd Oklahoma
Bank. With him on the briefs were Kent A. Yalowitz, Howard N. Cayne,
Thomas R. Dwyer, Mark W. Soutenberg, al of counsd.

Paul G. Freeborne, Trid Attorney, Commercid Litigation Branch, Civil
Dividon, United States Department of Justice, for the United States. With him
on the briefs were Stuart E. Schiffer, Deputy Assgant Attorney Generd, David
M. Cohen, Director, Jeanne E. Davidson, Deputy Director, Scott D. Austin,
Glenn I. Chernigoff, Jeffrey T. Infelise, Brian A. Mizoguchi, and Brian L.
Owlsey, dl of counsd.

OPINION
BRUGGINK, Judge

Pending in this Wingtar-related? case are plaintiff Loca Oklahoma
Bank's ¢ motion for summary judgment on damages and defendant United

! United States v. Winstar Corp., 518 U.S. 839 (1996).

2 The origind complant named as plaintffs Local America Bank of

Tulsa, Loca America, Inc., and Loca Federa Bank, FSB. On November 30,

1998, Loca America Bank of Tulsa merged with Local Federal Bank. At this
(continued...)



States cross-motion for summary judgment. Ord argument was held November
5, 2003. For the reasons set out below, both parties motions are granted in part
and denied in part.

BACKGROUND

The background facts giving rise to this litigation can be found in Local
America Bank of Tulsa v. United States, 52 Fed. Cl. 184 (2002) (“Local 17).
Familiarity with that opinion is presumed. In Local |, the court hdd that the
government was ligble for breaching an implied promise of good faith and fair
deding, when, after indudng Loca to take over a faling thrift in exchange, In
part, for the opportunity to claim covered asset loss® (“CAL”) tax deductions,
it then targeted those contract benefits for legidative reped. 1d. at 190.

The December 29, 1988, Assgance Agreement between Locd and the
Federa Savings and Loan Insurance Corporation (“FSLIC")Y was executed in
order to fadlitate Locd’'s acquidtion of a faling thrift, Community Federd
Savings and Loan.¥ The Assigtance Agreement provided for an equal division of

?(...continued)
time, Local America, Inc. was liquidated and ceased to exist. On April 1, 1999,
Locd Federal Bank, FSB changed its name to Loca Oklahoma Bank. Loca
Oklahoma Bank is now the sole plaintiff. We will refer to any of the above-
named inditutions smply as“Loca.”

3 An Asssance Agreement was entered into between Locd’s
predecessors, and the FDIC's predecessor, the FSLIC, on December 29, 1988.
The Assgtance Agreement, at section 1(m), in relevant part, defines “covered
asset” as “each asset owned by the ACQUIRING ASSOCIATION.” At section
1(n), it defines “covered asset loss’ as the “amount . . . (i) by which the Book
Vdue of a Covered Asset exceeds the Net Proceeds Received by the
ACQUIRING ASSOCIATION upon the liquidation of such covered asset, or (ii)
of any write down in Book Vdue of a Covered Asset approved by the
CORPORATION pursuant to § 4.”

4 The FSLIC was abolisred by the Financid Inditutions Reform,
Recovery, and Enforcement Act of 1989 (“FIRREA”) and the FDIC was
designated asiits successor to administer the FSLIC's assets and liabilities.

> Community Federa was a combination of two failed Tulsa area thrifts
(continued...)



the CAL and other tax benefits between Local and the FDICf Assstance
Agreement § 9.

Local was required by Section 9 of the Asssance Agreement to make
shaing payments to FSLIC thirty days after Loca filed its yearly tax returns.
Shaing payments were accomplished by Locd crediting Specid Reserve
Account |, an account established as a mechaniam for accounting for payments
pursuant to the agreement. The Assistance Agreement expired on December 29,
1993, hut the tax benefit sharing obligation survived the expiration of the
agreament’ because the tax consequences of the various deductions and
assistance would not be immediatdly apparent. There would be a delay until the
tax returns were finalized.

On Augus 9, 1993, Congress enacted the Omnibus Budget
Reconciliation Act of 1993, Pub. L. No. 103-66, 107 stat. 312, 485 (1993) (the
“Guarini legidation”).  Section 13224 of the act retroactively eiminated CAL
tax  bendfits. Theredfter, Locd made no more tax sharing payments
contemplated by the Assstance Agreement. Locd’s first tax return filed after
the breach was for the tax year ending June 30, 1993, and payment was due on
March 15, 1994. Locd faled to make sharing payments of $2.4 million due on
April 14, 1994 and $14.9 million due on April 14, 1995. Ultimately, Loca
would withhold a total of $20 million dallars in nonCAL tax sharing payments.

Local characterizes these withholdings as legitimate “sdf help” set-offs.
It dams it had the rignt to do so because it bdieved it should be compensated
for the effects of the Guarini legidation. Loca took the position that it was

5(....continued)
that the Federa Home Loan Bank Board (“FHLBB”) had placed in receivership.
FHLBB activdy marketed the “tax benefits’ of acquiring Community Federd
to potentid purchasers. FHLBB was abolished by FIRREA, and its
respongbilities transferred to the FDIC.

® Other tax benefits arose from net operating loss (“NOL”)
carryforwards, indemnification payments, and the tax-free character of FSLIC
notes.

" By December 29, 1993, Locd had incurred dl the CALs for which it
sought reimbursement from the FDIC.



entitted under Section 9(f)¥ of the Assistance Agreement to make a debit entry
to Special Reserve Account | to compensate itsdf for the CAL tax benefits that
were diminated by the passage of the Guaini legidaion. Evidence of Loca’s
position is provided by the correspondence between the FDIC and Local .Y

Loca filed its complant on September 17, 1996 claiming breach of
express contract, a taking without just compensation, deprivation of due process,
unjust enrichment, reditution, reformation, breach of implied contract, taking
of implied contract rights, frustration of purpose, and failure of condition. It
sought unspecified damages, costs, and interest.  On January 1, 1997, defendant
counterclamed, asserting a breach of the Assstance Agreement and seeking

8 Section 9(f) provides:

Didlowed Deductions. In the event Net Tax benefits are pad
with respect to Tax Benefit Items tha are subsequently
disdlowed or that cease to be Tax Benefit Items because it is
determined that payments with respect to such Tax Benefit Items
are not to be excludable from gross income, such Net Tax
Bendfits ddl be debited to Specia Reserve Account | or, if this
Agreement has terminated, paid to the ACQUIRING
ASSOCIATION.

° The correspondence was between Tim Dickens, a Senior Tax

Accountant with the FDIC, and Dan Powers, Locd’s Chief Financid Officer.
That correspondence includes Loca section 9 computations (Apr. 15, 1994)
(from Mark Wood to Mr. Powers, recording set-off of $8.4 million in CAL
losses pursuant to section 9); correspondence of May 23, 1994 from Mr.
Dickens, FDIC, to Mr. Powers, Locd (“[T]he primary differences between our
cdculaions of tax benefits and that of Locd Americas are that . . . your
cdculaion condders the deductions taken by the Revenue Act of 1993 as tax
detriments”); undgned letter of June 23, 1994 from Mr. Powers, Local to Mr.
Dickens, FDIC (“[A]s a reault of this change in the tax laws, Locd America is
entitled to make a debit entry in Special Reserve Account | under provision 9(f)
of the Assstance Agreement.”); letter from Mr. Dickens to Mr. Powers (duly
22, 1994) (dissgresing with Loca’s position on section 9(f)); letter from Mr.
Dickens to Mr. Powers (Nov. 10, 1994) (“[W]e fed we have an adequate
explanation of your postion on the tax issues”). Mr. Powers contended that
debits to the Speciad Reserve Account condtituted payment of Local’s tax
sharing obligations because net tax benefits were paid through debits and credits
to the account.



$19,558,758.00 from Locd in withhdd tax sharing payments, plus accrued
interest.

Loca and the FDIC litigated over the proper interpretation of the tax
shaing provisons of the Assstance Agreement until December 20, 2002, when
they entered into a Termination Agreement. The Termination Agreement ended
the Assstance Agreement and settled the defendant’'s outstanding counterclams
for unpad tax benefit payments. Section 8.3(a) of the Termination Agreement
aso provided that Local waved any right to cam more than 50% of the tax
benefits attributable to CALs.

Before the court on this motion for summary judgment is the issue of
damages. PHaintiff’'s prayer for damages can be divided into four categories.
Local firg dleges that it is entitled to $4,503,296 as compensation for its share
of the additional taxes it incurred due to the Guarini legidation.  Second,
plantff requests $2,424,852 in anticipation of the recovery year tax burden, in
the event that recovery will itsalf be subject to tax. Third, Local seeks a refund
of $2,228,551,which represents a portion of the prgudgment interest that it paid
to sdtle defendant’'s counterdams (referred to herein as the “interest offset”).
Fourth, in the dternative to its interest offset clam, Loca seeks borrowing
costs of $822,352 aisng from its status as a net borrower of funds during the
periods relevant to this case.

The firg item of damages plantiff is attempting to recover, Local’s share
of the additiona federa and locd taxes it paid because of defendant’s breach of
the Assistance Agreement, it caculates to be $4,503,296. Using a “with and
without’ methodology, plaintiff’s expert Mark Wood? caculated that
defendant’s breach caused Local to pay $9,006,592Y in additiond taxes. The
with and without method compares plantiff's tax liability with the CAL
deduction and absent the deduction. The same methodology was approved in
Centex v. United States, 55 Fed. Cl. 381 (2003), ¥ to cdculate the loss of CAL

10 Mark Wood, C.PA., the lead partner in Ernst & Young LLP's
Oklahoma City tax practice.

1 Presented in report of plaintiff's expert, Mark A. Wood, July 31, 2002.

12 There were four relevant Centex decisions; Centex Corp. v. United
States, 48 Fed. Cl. 625 (2001) (“Centex 1”); Centex Corp. v. United States, 49
Fed. Cl. 691 (2001) (“Centex I1"); Centex Corp. v. United States, 52 Fed. Cl.

(continued...)



tax benefits It is not disputed that Local paid an additiona $9,006,592 as a
consequence of the enactment of section 13224 of the Guarini legidation. In
lignt of the Termination Agreement¥ plaintiff seeks 50% of tha amount,
$4,503,296.%

Pantiff dso aleges tha any recovery in this matter will be taxable.
Local’s second element of damages is thus $2,424,852% to “gross-up” the
clam to cover the anticipated recovery year tax burden. Defendant argues that
the grossup dam fals as a matter of law. Both paties agree that this issue
cannot be diginguished from, and is governed by, the court’s holding in Centex
IV, where the court regjected such a dam. Although we agreed with plantiff in
Centex IV that enactment of the Guarini legidaion caused them to suffer
damages for the loss of CAL deductions, we rejected the argument that any
recovery would be taxable.

Third, Local seeks $2,228,551 to recoup funds paid to defendant in
Settlement of its counterclaims. Local characterizes this as an interest offset to
recover a portion of the prgudgment interest that it paid, pursuant to the
Termindion Agreement. Pantiff cadculaes the amount by offsetting any
Guarini damages awarded to Local nunc pro tunc agang the principa amount

12(..continued)
599 (2002) (“Centex 1I1”); Centex Corp. v. United States, 55 Fed. Cl. 381
(2003) (“Centex IV").

1B The Termination Agreement, entered into on December 30, 2002,
setled defendant’'s outstanding counterclaims for unpaid tax benefit payments.
The Termination Agreement provided at section 8.3(a) that Locd waved any
right to claim more than 50% of the tax benefits attributable to CAL.

14 Defendant origindly asserted, but has since withdrawvn the argument,
that plantff erroneoudy caculated the quantum of damages sustained by Loca
resuting in an oversatement of damages in the amount of $35,000. Defendant
will not dispute the $4,503,296 quantum figure arrived a using the “with and
without” methodology.  Defendant il continues to assert that plaintiff has
failed to establish causation, however.

15 This amount was derived by multiplying the $4,849,703 federd
recovery year taxes in the Wood damage report by 50% to reflect the terms of
the tax benefits sharing provisons of the Assstance Agreemen.
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pad to sdtle defendant’s counterclam and then recdculaiing the pregudgment
interest portion of the settlement.

It is not disputed that the government, unlike plantiff, is entitled to
collect preudgment interest on its clams. Specifically, Local pad
$24,660,404 to the FDIC pursuant to the Termination Agreement, of which
$7,718,893Y represented prgjudgment interest. Loca proposes to offset the
$4,503,296 anticipated as return of taxes pad agang the $20,047,249 principal
anount pad to the FDIC under the Temination Agreement. Under plaintiff's
method of cdculating the offset, it would be entitted to a return of
$2,228,551.17  The paties acknowledge that plaintiff's right to pursue the
interest offset dam was preserved by the Termination Agreement, as was
defendant’ s right to challenge the daim.2®/

% The amount paid in sdtlement of defendant’s counterclaim was
cdculated by defendant’s accounting expert, Mr. Lars Viitda He is a C.PA.
formely of Berry, Dunn, McNell & Parker in Portland, Maine. After December
2001 he has operated a solo tax practice. Mr. Viitda computed the prejudgment
interest on the entire clam owed the FDIC under the assstance agreement and
did not indude any set-off againgt the principd amount for plaintiff’s injury
suffered due to the Guarini legidation.

7 Interest on the past due unpaid tax benefits owed to defendant accrued
from the time payment was withhed until the settlement was reached. The
stlement payment was cdculated as follows $20,047,249 in unpaid tax
benefits, plus interest of $7,718,893, less $3,105,738 dready collected by the
FDIC, for anet settlement payment to the FDIC of $24,660,404.

18 Section 8.3(b)(ii) -(iii) of the Termination Agreement provides that:

(i) Reservation of Rights of [Locd]. Notwithstanding
anything contained in this Agreement, [Locd] shdl be
entitted to indude in the cdculaion of its damages
related to the [CAL] Clams an amount, referred to as the
“Interest  Offset Claim,” composed of the difference
between (a) the Interest Component being paid pursuant to
this Agreement and (b) the amount of interest that [Local]
would have owed under the Assstance Agreement (using
the interest rates and methodologies set out in the Expert
Report) had the principd amounts on which such Interest
(continued...)




The fodlowing facts concerning the amount and timing of tax payments
are not in dispute. Loca experienced NOLs of $33.7 million in tax year 1997,
and $77.1 million in tax year 1998. Therefore, Locd filed amended tax returns
carrying back the 1997 loss into 1994 resulting in additiona tax refunds. This
lowered Locd’'s tax lidhility for 1994 from $12.4 million to $4.5 million.
Local agan filed amended returns resulting in partia tax refunds in 1998 and
1999 when it clamed NOLs carybacks. Starting with the taxable year ending
June 30, 1999, Locad again experienced profits and paid taxes associated with
those profits. Loca contends that by the time it paid taxes for the tax year
ending December 31, 2001, it had repaid al the refunded Guarini taxes.

Even assuming plantiff's entitement to an interest offset, the parties
dispute the proper methodology to be employed in cdculating it.  Loca
contends that the bank began accruing Guaini damages immediady on August
9, 1993, when the legidation was enacted. It is not in dispute that the
government’s counterclam began accruing interest from the date Local began
withholding tax sharing payments. Because the date of the Guarini legidation
is earlier than the date when the first tax benefit sharing payment was withheld,
plantff contends that interet on the firg $45 million of defendant’'s
counterclam would never have accrued. Accordingly, plaintiff argues that the
actud timing of Locd’s additiond tax payments and refunds can be ignored.
Rather, it contends that the proper methodology for recalculating the
prgudgment interest pad by Locd is to offsst CAL damages agang the earliest

18(...continued)
Component was computed been reduced by the quantum of
injury dlegedly caused to [Locd] by 8§ 13224 [the Guarini
legidation]. Nothing in this Agreement shal conditute a
walver, sdatisfaction, or settlement of the Interest Offsat
Clam.

() Reservation of Rights of the United States. The
United States retains dl its rights and defenses it might
otherwise have agang the Interest Offset Clam, including
but not limited to the right to assert that the Interest
Offsst Clam is not pemissble because it conditutes
preudgment interest, and the right to assert the Interest
Offset Clam should be computed in a manner other than
the manner in which [Local] has computed it.




tax shaing payments. Based on this approach, Locd’s Vice Presdent and
Invessment Manager, Greg Juedeman, computed the interest offset by applying
the $4.5 million in breach damages agang the earliest principal payments due
to the FDIC under the settlementl? He determined tha the amount plaintiff
should recoup is $2,228,551. Defendant disputes both the legd and factua
bass of this methodology but concedes that if these CAL damages are offset
agang the ealiet withhdd tax sharing payments, then Mr. Juedeman’s
caculation is correct.

Defendant, while not conceding that interest offset damages are avalable
to Locd, agues that in cdculating such an offset the court must take into
account the actua amount and timing of the required tax payments. Defendant
contends that the interest offsst only applies on the running balance between
additional tax payment, tax refunds, and withheld tax benefit sharing payments.
Defendant  therefore argues that the court cannot rdy on Mr. Juedeman's
cdculations because they ignore the actud timing of purported tax payments.
Dr. Jonathan A. Neuberger,? another of defendant’'s experts, offers dterndive
computations of interest offsst damages in which he contends that plaintiff’'s
damages were incurred over time and at later dates. Dr. Neuberger did not,
however, invedtigate the actua timing of the tax overpayments and refunds prior
to performing hisinteret offset cdculations

The parties aso disoute the facts undelying the actua timing and amount
of tax payments and refunds. Defendant contends that the additiona taxes paid
by Locd because of the Guaini legidation occurred well after the bulk of the
tax sharing payments dready had accrued. Specificaly, defendant contends that
Locd’s additiond tax payments due to the Guarini legidation were $1.5 million
on March 15, 1994, $6.2 million on March 15, 1995, and $9.8 million on June

19 Declaration of Mr. Juedeman ( Jan. 21, 2003). Mr Juedeman set-off
aoproximately $2.4 million in Guarini damages againg the firg $24 million
withhdd from the FDIC on April 14, 1994. The remaning bdance of
aoproximatdy $2.1 million was set-off againgt the amount withhedd from the
FDIC on Aprl 14, 1995. The portion of the prgudgment interest that the
government collected on these amounts was then calculated and subtracted from
the prgudgment interest that the government collected on its counterdam as
part of the Termination Agreemen.

20 Jonathan A. Neuberger, Ph.D., Vice Presdent in economic consulting
for Economics Incorporated, received his Ph.D. in economics from John
Hopkins Universty



17, 1996. In contrast, Locd contends that it pad $4.3 million in additiond
taxes on April 14, 1994, the date Loca first withheld tax benefit payments from
the FDIC, and had paid more than $9 million in additiona taxes by April 14,
1995, the date of Locad’s second withholding of benefits payments.
Additiondly, defendant dams that Locd should account for a tax refund it
received of $3.2 million.

There is dso a factud dispute over the proper source of the data for the
timing of tax payments, tax refunds, and interest rates. Defendant contends that
its expert, Dr. Neuberger, rdied on the dates, interest rates, and amounts of
overpayments in Lars Viitdds expet report. Paintiff clams that Dr.
Neuberger's cdculdions are erroneous because they rely on a summary from
the report of plantiff's expert, Mr. Wood, that does not present the actua
timing of Locd’'s payments of Guaini taxes. Furthermore, plaintiff contends
that Dr. Neuberger used interest rates for cdculaing the offset that were not
contained in Mr. Vittald s report.

Dr. Neuberger contends that the darting point for computation of
interest should be “the date on which the party entitled to the interest was legdly
entitled to collect the debt.” Neuberger Dep. 26 - 27. Therefore, defendant
contends that the maximum amount of interest offset incurred by Locd is
$1,385,033. However, a orad argument on November 5, 2003, defendant
referred the court to Table 2. Table 2 is contained in the appendix to defendant’s
reply brief a page 1654, and is a revised interest offset caculation usng Mr.
Viitda's methodology, which concludes that the maximum amount of interest
offsst avaladle to Locad was $1,330,000.2 Paintiff assarts that if the court
agrees with defendant that the timing of the actud payments and refunds is
relevant, then the correct amount of interest offset damages is $1,445,839. This
amount is based on a recomputation conducted by plaintiff’'s counsd prior to Dr.
Neuberger’ s deposition.

The fourth category of damages Loca seeks congists of borrowing costs
of $822,352 arising from its status as a net borrower of funds. This dam is in
the dterndive to its interest offset clam. Paintiff has presented no evidence
that additiond funds were spedificdly borrowed to finance the additiona taxes,
dthough both parties agree that during dl reevant times Locad was a net
borrower of funds. Plaintiff contends that this establishes that any additiond tax

2L Pantff disputes defendant’s use of this document and moves that its
conclusons should be disregarded pursuant to RCFC 37(c)(1). See infra n. 25.
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lidbility would, therefore, have required it to borrow money in order to make tax
payments. Defendant contends, however, that the evidence aso establishes that
a dl rdevant times Loca had ample cash flows and other sources of funds to
make tax payments. Both parties concede that Locd’s borrowing cost clam is
indiginguisheble from asmilar dam resolved in Centex 1V.

DISCUSSION

The fird item of damages Loca seeks is $4,503,296 in lost CAL tax
benefits.  This figure was prepared by plantiff's expert, Mr. Wood, who
compared the tax ligblity of plantff with and without the deduction.  This
methodology is the same as that accepted by the court in Centex 1V. Defendant
has withdrawn any objection to the use of this figure. The court thus concludes
that Local paid an additiond $9,006,592 in federal and local taxes. By the terms
of the Termination Agreement, Loca is only entited to dam 50% of the
additiona taxes as damages, for atotal of $4,503,296.

The govenment renews, however, its agument that the CAL tax
deduction might have been disdlowed by the .R.S. In Centex |, we hdd that the
CAL tax deduction was avalable prior to the enactment of the Guarini
legidaion. Centex |, 48 Fed. Cl. a 634-36. Defendant acknowledges that it
cannot didinguish the facts of this case from Centex, but wishes to preserve the
issue for gpped. Accordingly, plaintiff is entitted to recover $4,503,296 as
damages for the loss of the CAL deduction.

Second, plaintiff seeks $2,424,852 to reimburse it for taxes it anticipates
paying on the principd award. Relying on IRS private letter rulings, it argues
that the IRS's adminidtrative postion places it in danger of being subject to
additional tax based on the court's award of damages? Such a “gross-up’ might
be appropriate if the award will be treasted by the IRS as taxable income. Centex
IV, 55 Fed. Cl. a 388. In that event, the court could adjust a damages award to

22 Pantff rdies on Private Letter Ruling 9226033 (June 26, 1992);
Private Letter Ruing 9728052 (Apr. 16, 1997); Private Letter Ruling 9743034
(Quly 28, 1997); Private Letter Ruling 9743035 (July 28, 1997); Private Letter
Ruling 9833007 (Aug. 14, 1998). It is wel established that private letter
ruings while informaive are not precedent and can not bind this court. See
Hanover Bank v. Commissioner, 369 U.S. 672, 686 (1962); Snap-On Tools, Inc.
v. United States, 26 Cl. Ct. 1045, 1060 (1992), aff'd, 26 F.3d 137 (Fed. Cir.
1994).
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offsat foreseeable tax implications. 1d. (discussng Oddi v. Ayco Co., 947 F.2d
257, 267-68 (7th Cir. 1992); Beggs v. Dougherty Overseas, Inc., 287 F.2d 80
(2d. Cir. 1961)).

Fantff has the burden of edablishing that the award is taxable See
Lasalle Talman Bank F.SB. v. United Sates, 45 Fed. Cl. 64, 110 (1999). It
concedes, however, that the present facts are not diginguisheble from Centex
IV, where this court held that the award of damages for the government’s breach
in enacting the Guarini legidation would not conditute taxable income. Centex
IV, 55 Fed. Cl. a 388 (relying upon Clark v. Commissioner, 40 B.T.A. 333
(1939); Rev. Rul. 57-47, 1957-1 CB. 3 (1957)); see United States v. Kaiser,
363 U.S. 299, 311 (1960). Summary judgment for the defendant is thus
appropriate on the issue of tax gross-up.

Third, Local seeks $2,228,551 as the return of interest it says should not
have been paid pursuant to the Termination Agreement to settle the defendant’s
counterclaims. Paintiff argues that, if its principa recovery here is
gppropriately offset agangt defendant’s counterddlam, a portion of interest
would be diminated. According to plaintiff this offsst would then reduce a
portion of the $7,718,893 prgudgment interest payment Loca made to the
FDIC pursuant to the Termination Agreement.

As a threshold matter, we note that plaintiff’s clam for an interest offset
was preserved by the reservation of rights clause in the Termination Agreement.
We note, moreover, that the common law right to set-off is not surrendered
absent specific language. Applied Companies v. United Sates, 144 F.3d 1470,
1475 (Fed. Cir. 1998).

The right to common law st-off dlows “every creditor, to apply the
appropriated moneys of his debtor, in his hands, in extinguishment of the debts
due him” Boers v. United Sates, 44 Fed. Cl. 725, 733 (1999); Mazama
Timber Products v. United States, 6 Cl. Ct. 87, 88-89 (1984) (quoting United
States v Munsey Trust, 332 U.S. 234, 239 (1947)). It has long been the rule
that the government can exercise set-off againgt its contractors. Munsey Trust,
332 U.S. at 239; Spodek v. United States, 46 Fed. Cl. 819, 826-27 (2000)
(Postal Service retains set-off right absent explicit datutory or contractual
provison). This court recognizes the right of private entities to exercise the
common law right of set-off againg the United States. Mazama, 6 Cl. Ct. at 88-
89 (it was proper for plantff to withhold payments owed the Forest Service as
a set-off againg amounts due from the agency). In Mazama, the court hdd that
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“[o]ffsets are available to any debtor/contractor who aso acts as a creditor. This
includes the government, a private contractor, and a public contractor.” Id.

A vdid set-off requires “(i) a decison to effectuate a set-off, (i) some
action accomplishing the set-off, and (iii) a recording of the set-off.”  Applied
Companies v. United States, 144 F.3d 1470, 1474 (Fed. Cir. 1998) (quoting
Citizens Bank v. Srumpf, 516 U.S. 16, 19 (1995)). The decison to effect a
set-off must demondrate “an intent permanently to settle accounts”  Citizens
Bank, 516 U.S. a 19. In the present case, evidence of Locd’s intent is provided
by correspondence between Dan Powers, Locd’s Chief Financid Officer, and
Mr. Dickens of the FDIC.Z It is evident from the correspondence that, as early
as 1994, Loca intended to make debits to its account with the FDIC to permit
it to recoup the lost CAL deductions. The evidence presented establishes that
Local decided to recoup the loss by seting it off agang the other sharing
payments due and payable to the FDIC, that Locd did in fact withhold the tax
shaing payments due the FDIC, and that Loca debited the Special Reserve
Account in order to accomplish the set-off. The uncontroverted evidence thus
establishes that Locd satisfied dl three eements of common law st-off.

Defendant contends that even if Local did attempt to effectuate a set-off,
wha Locd did here cannot be vdidy characterized as a set-off. Defendant
argues that withholding monies due the FDIC as a set-off was not proper because
the amount of set-off must be “demandable’ when the origind clam comes due
and the offset must be determinagble at the date of offset. See Giant Food, Inc.
v. Jack | Bender & Sons, 399 A.2d 1293 (D.C. 1979); Burgermeister Brewing
Corp. v. Bowman, 38 Cal. Rptr. 597 (Cal. Ct. App. 1964).

Defendant argues that Local could not have known the extent of the
impact of the Guaini legidaion when it withhdd the tax benefit payments.

2 The govenmett has not chdlenged Loca’s factual assertion that it
intended to set-off the CAL deductions log due to the Guarini legidation
agang the tax bendfit shaing payments due to the FDIC. Defendant has
objected to the introduction a summary judgment of the unsigned letter of June
23, 1994 from Mr. Powers, Loca to Mr. Dickens, FDIC daming that Loca is
entitled to make a debit entry in Specid Reserve Account | under provision 9(f)
of the Assgance Agreement. From the record before the court it is
acknowledged that the FDIC received this correspondence and responded to it.
The absence of signed originals does not raise a dispute over a genuine issue of
materid fact.
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Damages were dependent upon future earnings which plaintiff could not have
known at that time. We disagree. Loca correctly points out that a clam need
not be reduced to a judgment before set-off is avalable. Rather, set-off can be
goplied pending resolution of the issue. Mega Construction Co. v. United
Sates, 29 Fed. Cl. 396, 445 (1993); Mazama, 6 Cl. Ct. at 89. Locd was legdly
entitled to recover the CAL damages caused by defendant’s breach at the time
that they began to accrue. While Locd could not have known the extent of CAL
damages with certainty—they were dependent on other taxable events, such as
the carrybacks of operating losses from 1997 and 1998—using the with and
without methodology, Loca was capable of cdculating a presumptive amount
of disdlowed CAL tax deductions & any given moment. The exisence of an
unliquidated set-off, while meking the amount of the dam uncertain, does not
invdidate the offset, so long as the dams at issue arose out of the same
contract or transaction. See Fluor Corp., Ltd. v. United Sates, 405 F.2d 823,
830 (9th Cir. 1969).

The present set-off dam is dealy based on Locd’s good fath beief
that it had a vdid dam and was due compensation for the loss of the CAL tax
deductions. We conclude Locd had the right to assert set-off.

The precise method of cdculaing the set-off is more complicated.
When, as in the present case, one paty has a liquidated clam subject to
prgudgment interest, and the other party has an unliquidated set-off, not subject
to prgudgment interest, the rule on cdculaiing prgudgment interest depends on
whether the dams are related. Fluor Corp., 405 F.2d at 830. The courts have
traditiondly employed one of four possble approaches. converson of the
liquidated dam, counterdam as a discount, interest on the entire claim, and
interest on the balance. Ralston Purina Co. v. Parsons Feed & Farm Supply,
Inc., 416 F.2d 207, 212 (8th Cir. 1969); Socony Mobil Gil Co. v. Fremont
Contractors, Inc., 205 F. Supp. 388, 390-91 (D. Neb. 1962).

The fird method, “converson of the liquidated clam,” applies in those
gtuations where the liquidated clam is subject to reduction by an unliquidated
dam, and, therefore, is sad to be itsdf rendered uncertain or unliquidated by
the set-off, reaulting in interest not being recoverable on the formdly liquidated
dam. Socony Mobil, 205 F. Supp. at 390-91. In the present case, where Loca
chdlenges the proper amount of interest it has aready pad but does not raise
a legd chdlenge to the government’'s right to collect prgudgment interest,
“converson of theliquidated dlam” isingpplicable.
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The “countercdlam as a discount” approach results in the paty with the
liquidated dam collecting interest on the entire clam. It is gpplicable when the
set-off is not assertable at the time of the liquidated claim, but only arises at
some later date. It therefore acts only to discount the total amount due after
interest is awarded on the liquidated dam. This goproach is cdearly ingpplicable
to the present dtuation because the breach occurred prior to plaintiff's
withholding of the set-off. Loca was legdly entitled to seek compensation for
CAL damages as they accrued. Because the tax events that created defendant’s
counterclam occurred contemporaneoudy with the events that caused Locd’'s
CAL damages, the “counterclaim as adiscount” approach is inapplicable.

The “interes on the entire dam” approach awards the party with the
liquidated clam interest on the entire amount of its clam prior to any set-off.
Socony Mobil, 205 F. Supp. a 390-91. It is genedly employed only if the
uliquidated clam aose from an unrelated transaction. Ralston Purina, 416
F.2d at 212.

When, as in the present case, both daims arise out of related
transactions, courts employ the “interest on the baanceg’ rule.  Prgudgment
interest is available only on the net difference between the two clams a any
point in time Id. The amount of the counterclam is set-off agangt the
liquidated dam and the interest is pad on the balance due after deducting the
st-off. 1d. The objective of the rule is to compensate for the loss of the use
of “money only to the extent of the difference between thetwo dams.” 1d.

This case is dmilar to Ralston in that throughout the time that Local
withheld tax sharing payments, both FDIC and Local were each obligated to the
other. The FDIC was deprived of the use of its funds only to the extent there
was a difference between the two amounts. The better rule here, therefore, is
to cdculate the prgudgment interest due on the balance after subtracting the
set-off, not on the entire dam. Fluor Corp., 405 F.2d at 830. We hald that the
“interest on the balance method” is gpplicable to the present case.

Defendant raises an additiona legd defense to Locd’s interest offset
dam, namdy, tha it is prohibited by the “no interest rule.” See 28 U.S.C. §
2516(a) (2003) (“[I]nterest on a dam againg the United States shall be allowed
in a judgment of the United States Court of Federd Claims only under a contract
or Act of Congress expresdy providing for payment thereof.”)  Defendant
contends that the offst dam is merdy prgudgment interest in disguise See
Library of Congress v. Shaw, 478 U.S. 310, 317 (1986) (changing
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nomenclaiure of prgudgment interest does not bypass the “no-interest” rule).

We disagree. Paintiff is not seeking prejudgment interest on the $4.5
million in CAL damages it incurred. Rather, Local is seeking to avoid paying
interest to the government or, more accuratdly, it is seeking the return of money
paid to the government as interest.

Defendant argues, however, that having dready pad the interest, Loca
is not entitled to its return. Doty v. United States, 109 F.3d 746, 748-49
(1997), recognized the propostion that where a party was made to pay a
disputed amount, as wdl as interest on tha amount, it may recover both
principal and interest. 1d. The court hdd that the government has no right to
retan interest it improperly collected. 1d.; see also Kimco Realty v. United
Sates, 51 Fed. Cl. 257, 264 (2001); Overton v. United Sates, 28 Fed. CI. 812,
817 (1993). Locd correctly contends that it was smilarly improper for the
FDIC to rean interet on the entire counterdam without setting off the
damages suffered by Local as a result of the Guaini legidation. Absent the
Termination Agreement, Loca would have been lidble for prgudgment interest
only on the baance of the difference between the counterclam and Locd’s
dam, rather than the entire counterdam. By characterizing the return of the
excess prgudgement interest that Local aready has paid as an award of
prgudgment interest, defendant is urging the court, in effect, to adopt the
“interest on the entire dam” methodology, a minority view.  See Ralston
Purina, 416 F.2d at 210. The mgority view is that where the dams are related,
interest is caculated on the difference between the two dams 1d.; Fluor
Corp., 405 F.2d 823. We conclude that Loca is entitled to the return of monies
paid unnecessarily.

Local contends that it began to suffer damages when the Guarini
legidaion was enacted in August 1993. Therefore, Locad seeks to set off the
ful $4.5 million in CAL damages againg the government’'s counterdaims a the
ealiest possble dates in 1994 and 1995. In effect, it is asking that we ignore
the actua timing of additional tax payments and refunds incurred by Loca. Greg
Juedeman calculated the amount of interest offset damages by offsetting the
earliest tax benefit payments that were due to the FDIC. If the court adopted this
methodology, both parties agree that Loca would be entitled to recover
$2,228,551. We decline to use it, however, because it does not teke into
account when Local ectudly paid the additiona taxes. It has the effect of
atificdly inflaing the quantum of prgudgment interest to be refunded to
Locd.
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Locd is entitted only to those damages actudly incurred due to the
defendant’s breach. Westfed Holdings, 52 Fed. Cl. a 164 (holding that plaintiff
could not recover interest assessed on it but never paid; it could only recover
those amounts it actudly expended). Defendant argues correctly that the court
must congder the actud timing of plaintiff's tax payments in order to correctly
cdculate damages. We therefore rgect plaintiff’'s caculation. The parties must
take into account the actua timing of tax payments and refund payments in
cdculaing any interest offset clam.

The present date of the briefing does not permit us to make tha
determingtion, however, because, with respect to the amount and timing of
actual tax payments and tax refunds, the parties disagree as to the facts.
Defendant initidly advanced a cdculation of $1,385,033% for interest offset
damages. Relying on a document entitled, “Revised Interest Offset
Cdculations” based on Mr. Viitdds methodology, it now advances a
recalculation of $1,330,000.2% Mantiff, reying on an unsponsored
recdculation fird presented at Dr. Neuberger's deposition on August 8, 2003,
contends that, if iming of payments is important, the correct amount of interest
offset is $1,445,839.&

To the extent the parties disagree upon genuine issues of materiad fact,
we cannot resolve the interest offset issue on summary judgment. Summary
judgment is thus denied both parties with respect to the quantity of interest
offst.

The find dement of damages is plantff's dternative clam for
borrowing costs of $822,352. This arises from Locd’s status as a net borrower
of funds during dl times rdevant to the breach. Haintiff contends that, because
of the breach, it needed to borrow funds in order to pay the additiona taxes.
There is no contract or datutory language providing for the award of interest,
however.  Moreover, plantiff offers no specific evidence that funds were
borrowed to pay taxes during the term of the breach. Nor is there evidence

2 Qupplementa Report of Dr. Neuberger, July 21, 2003. Def. App.
1535-49.

% Revised Interest Offset Calculations. Def. App. 1654. This document
is subject to plantiff's motion to drike under RCFC 37. Because genuine
issues of materia fact remain unresolved, the motion is denied as moot.

%6 Neuberger Dep. EXx. 6.
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before the court that an award of borrowing costs was contemplated by the
parties. While it has been held that foreseeable financing costs resulting from
breach can be recovered because they are interest as a clam rather than interest
on a clam, plantiff has falled to establish proof it has met the standard of
foreseedbility and causation required for recovery. Centex 1V, 55 Fed. Cl. a
390 (rdying on Bluebonnet Sav. Bank, FSB v. United States, 266 F.3d 1348,
1354-58 (Fed. Cir. 2001)). In addition, plaintiff acknowledges that this clam
cannot be distinguished from Centex 1V and is governed by this court’s rejection
of that clam there. 1d.2° The borrowing cost claim is therefore denied.

CONCLUSION

Both parties mations for summay judgment are granted in pat and
denied in part. Loca is awarded $4,503,296 in damages to compensate it for
the government’s breach of contract in revoking the agreement to provide CAL
tax benefits. Plaintiff’s request to recover a tax grossup is regected, as is its
dam for borrowing costs. Paintiff's motion for summary judgment on interest
offsst is, for the present, denied. Defendant's crossmotion for summary
judgment on interest offset is denied. The parties are directed to file a joint
datus report with a proposed schedule for further proceedings by March 30,
2004.

ERIC G. BRUGGINK
Judge

27 We note, in any event, that plaintiff concedes tha this dam is
“mutudly inconsgent” as wdl as “duplicative of the interest offset” dam. We
alowed that claim aove. The borrowing cost claim is therefore redundant.
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