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OPINION
HODGES, Judge.
The Supreme Court has ruled that the United States breached its contracts with certain
financial institutionswhen it enacted the Financial Institutions Reform, Recovery, and Enforcement

Act (FIRREA). Winstar Corporation v. United States, 518 U.S. 839, 843 (1996). FIRREA affected

a number of financial institutions, many of which have cases pending in this court to determine
damages. The breach in Landmark’ sinstance arisesin connection with a 1982 agreement by which
Landmark took over afailing thrift from the Government by contributing cash and real property. In
return, it received various promises relating to treatment of capital and goodwill.

FDIC's claim stems from a 1986 transaction whereby Dixie Savings and Loan, the thrift
acquired by Landmark in 1982 contributed assets to another failing institution, and in exchange
received certain forbearances from the regulators. FDIC a so maintainsaclaim relating to goodwill
stemming from the 1982 transaction.*

The law of this case is that FIRREA breached plaintiffs contracts; we are directed to

determine damages flowing from that breach. Landmark Land Co., Inc. v. United States, 44 Fed.

Cl. 16, 18(1999); seealso CaliforniaFederal Bank v. United States, 39 Fed. Cl. 753 (1997) (Opinion

of Chief Judge Smith addressing liability of the Government in several Winstar-type cases) (CalFed
).
Landmark seeksrestitution of theassetsthat it contributed to Dixie Federal Savingsand Loan

in 1982 and 1983, their “lost use value,” and non-overlapping reliance damages relating to those

! When referring to plaintiff we refer only to Landmark Land Company or Landmark.
Plaintiff-Intervenor will be referred to as FDIC.



contributions. FDIC is a party here as successor to the rights of the failed thrift in this case, Oak
Tree Savings Bank.? It claims recission and restitution and the value of the unamortized goodwill
lost by the failed thrift as aresult of the breach.

Defendant argued at trial that Landmark’ s claims should be forfeited because it committed
fraud against the United States. We devoted threeweeksof trial to thisallegation and found that the
charges lacked merit. Trial on damages began October 11.

Testimony at trial established that Landmark was entitled to restitution for the assets that it
contributed to Dixiein 1982. While plaintiff had good business reasonsto contribute stock to Dixie
in 1983, the 1982 Agreement did not require or even contemplate such a contribution. FDIC as
receiver for thefailed thrift isentitled to restitution for the benefit conferred on the United Statesin

the 1986 acquisition of St. Bernard, another failing institution.

BACKGROUND
Landmark Land Company was a real estate development company specializing in golf-
oriented residential and resort development. It had no involvement in the savings and loan industry
until 1982. Landmark entered into a contract with the Federal Savings and Loan Insurance
Corporation in 1982 to acquiretwo failing thrifts: Dixie Federal Savings and Loan A ssociation and
Heritage Federa Savings and Loan Association. The contract isreferred to in this Opinion as the
Assistance Agreement. Aspart of thetransaction, theinstitutionswere merged and thereafter called

Dixie.

2 FDIC'sroleinthiscasearisesfrom an Opinion of thiscourt, ruling that FDIC holdslegal

titleto claims of thefailed thrifts and is the proper party to assert such claims. See Plaintiffsin All
Winstar-Related Cases v. United States, 44 Fed. Cl. 3 (1999); see also 12 U.S.C. § 1821(d)(2).
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The Assistance Agreement required Landmark to contribute not less than $20 million cash
or appraised real estate to Dixie in exchange for certain favorable accounting treatment by the
regulators and aFFSLIC promissory note for $21 million. Landmark elected to contributereal estate
and asmall amount of cash.® The Agreement provided that Landmark could place thereal property
contributed on Dixie' sbooks at fair market value. It aso had the right to amortize goodwill arising
from the transaction over aforty-year period.

Landmark conveyed the balance of its assets to Dixie in 1983. This conveyance was
accomplished in two steps. Landmark first contributed substantially al of the real estate that it
owned to its wholly-owned subsidiary Unique Golf Concepts, Inc. Then it conveyed the stock of
Unique Golf to Dixie. Unique Golf wasin effect aholding company for Landmark’ sremaining real
property. It became asubsidiary of Dixie.

Then in 1986, the Federal Home Loan Bank Board approached Landmark about acquiring
another thrift, St. Bernard Federal Savingsand Loan AssociationinLouisiana. Thisacquisitionwas
accomplished pursuant to FHL BB Resol utions and an FHL BB Forbearance Letter.* Dixie, through
its wholly-owned subsidiary Landmark Land Development Corp. (Landmark Development),
transferred substantially all of Dixie' srea estate to St. Bernard at fair market value.®> St. Bernard
then becameasubsidiary of Landmark Development. St. Bernard received the following corporate

assetsfrom Dixie: Landmark Land Company of California, Landmark Land Company of Louisiana,

® Thevalue of the real estate contributed by Landmark to Dixiein 1982 is disputed.

* Thiscourt determined the FHL BB Resol utionsand Forbearance| etter established abinding
contract. See CalFed |, 39 Fed. Cl. at 774-775.

® The assets transferred by Dixie to St. Bernard were essentially the same assets conveyed
to Dixie by Landmark in 1983.



Landmark Land Company of Oklahoma, and Oak Tree Golf Club, Inc.

Thecorporatestructurerelevant to thiscasein August 1986, wasasfollows: Landmark Land
Company served as a holding company to Dixie. Landmark Development was a wholly-owned
subsidiary of Dixie. St. Bernard was a wholly-owned subsidiary of Landmark Development.
Landmark of California, Landmark of Oklahoma, and Landmark of Louisianawere wholly-owned
subsidiaries of St. Bernard.

Almost two yearsafter St. Bernard was acquired, its name was changed to Oak Tree Savings
Bank. Thereafter, Dixiewasrenamed Landmark SavingsBank. Landmark SavingsBank transferred
its assets and liabilities to Oak Tree Savings Bank in December 1989, then ceased all operations.

The Financial Institutions Reform, Recovery, and Enforcement Act was enacted in August
1989. FIRREA and its implementing regulations introduced three types of minimum capital
requirements: tangible capital, core capital and risk-based capital. Thetangible capital requirement
imposed a minimum asset level that could not include goodwill. 12 U.S.C. 81464(1)(9)(C)(1990).
Thecorecapital standard permitted limited amountsof “ qualifying supervisory goodwill.” 12U.S.C.
81464(1)(1),(2) and (3)(A)(1990). Risk-based capital had to meet a percentage of risk-weighted
assets established by the Office of the Comptroller of the Currency. Supervisory goodwill was
subject to aphase-out schedule. FIRREA also required that thriftsphase out impermissibleactivities
such asreal estate development within 5 years.®

Thereal estate subsidiaries of Oak Tree Savings Bank filed for protection under Chapter 11

of the Bankruptcy Code in October 1991. Two days later, Oak Tree Savings was seized by the

® For adetailed discussion of the changesinstituted by FIRREA, refer to Winstar, 518 U.S.
at 856-857.



Resolution Trust Corporation. RTC obtained control of Oak Tree' s subsidiaries and liquidated the
real property assets. The RTC wasdissolved by operation of law and was succeeded by the Federal

Deposit Insurance Corporation.

DAMAGE THEORIES
|. Restitution

Landmark and FDIC seek restitution for defendant’s breach of contract. The purpose of
restitution isto prevent unjust enrichment of the breaching party. See RESTATEMENT (SECOND) OF
CONTR ACTS § 344 cmt. a (1981). It is not a damage remedy. See D. Dobbs, Dobbs Law of
Remedies 8§ 4.1(1) (2d ed. 1993). Redtitution in a breach of contract scenario entitles the non-
breaching party to restitution for any benefits “that he has conferred . . . on the other party by way
of part performance or reliance.” RESTATEMENT (SECOND) OF CONTRACTS § 370 (1981). The
Restatement measures the restitution interest by either “the reasonable value to the other party of
what hereceived in termsof what it would have cost him to obtainit from apersonintheclaimant’s
position, or the extent to which the other party’ s property has been increased in value or his other
interestsadvanced.” 1d. at 8 371. The breaching party isentitled to an offset measured by the value

of the benefit it has conferred on the non-breaching party, if applicable. Seeid. at § 374(1).

[1. Reliance
Landmark seeks reliance damages as an alternative to restitution or in conjunction with
restitution. The purpose of reliance damagesisto place theinjured party “in as good a position as

he would have been in had the contract not been made.” RESTATEMENT (SECOND) OF CONTRACTS



8 344(b) (1981). The comments to the Restatement point out that restitution may be equal to the
relianceinterest, but ordinarily itissmaller becauseit doesnot include® expendituresin reliance that
resulted in no benefit to the other party.” 1d. at 8 344 cmt. a. Unlike restitution, reliance is a
damagesremedy. Itincludes”expendituresmadein preparation for performanceor in performance,
lessany | ossthat the party in breach can prove with reasonabl e certainty theinjured party would have

suffered had the contract been performed.” Id. at § 349.

DISCUSSION
.  Landmark
A. The 1982 Assistance Agreement
The 1982 Assistance Agreement required Landmark to contribute
capital in the amount of not less than $20,000,000 to the Resulting
Association [Dixie] as of the Acquisition Date. Such capital contribution
may take the form of cash, or real estate with an appraised value of not less
than $20,000,000, or any combination of cash and rea estate with an
appraised value equal to at least the difference between $20,000,000 and the
cash contributed.
Landmark contributed property to Dixiethat it valued at $20,235,000. Plaintiff’svaluation did not
conformto specified regulatory guidelinesand theregul atorsasked that the appraisal berevised. The
revised appraisal valued the property at $18,445,000. Landmark contributed additional real property
and cash to satisfy the $1,555,000 shortfall. Plaintiff claimsthat it contributed $1,353,071 cash and
$1,660,500 worth of rea estate. It seeks restitution of $21,458,571 for the property and cash
contributed to Dixie in 1982.

Defendant does not dispute that Landmark was required to contribute not less than $20



million in cash or real estate pursuant to the Assistance Agreement, but it argues that Landmark’s
restitution claim should be limited to $20 million. According to defendant, the Assistance
Agreement required Landmark to contribute $20 million, and that is the extent to which the
Government can be held liable. Any contribution beyond that was voluntary and therefore not
compensable under arestitution theory. We disagree.

The Assistance Agreement required Landmark to contribute not less than $20 million. In
response to that contract term plaintiff contributed cash and property to satisfy its obligation. If
defendant had wanted to limit the initial contribution to $20 million it could have said so. It would
not have used the phrase“ not less than $20,000,000.” To read the Assistance Agreement aslimiting
the initial contribution would be to ignore the stated language. “A contract is read in accordance

with its express terms and the plain meaning thereof.” C. Sanchez and Son, Inc. v. United States,

6 F.3d 1539, 1543 (Fed. Cir. 1993) (citing Hol-Gar Mfg. Corp. v. United States, 351 F.2d 972, 169

Ct. Cl. 384 (1965); Hills Materials Co. v. Rice, 982 F.2d 514, 516 (Fed. Cir. 1992)). Where the

provisions of the contract are “clear and unambiguous, they must be given their plain and ordinary

meaning.” Alaskal umber & Pulp Co., Inc. v. Madigan, 2 F.3d 389, 392 (Fed. Cir. 1993) (citing

GeorgeHyman Constr., Co. v. United States, 832 F.2d 574, 579 (Fed. Cir. 1987)). Landmark’ sinitial

contribution was the benefit conferred on defendant for purposes of restitution.
Landmark produced reputable appraisals valuing its initial contributions of cash and red
estateat $21,458,571. Defendant did not present convincing evidenceat trial to disputetheseval ues.

Thus, $21,458,571 is the amount to which Landmark is entitled under restitution theory.’

" Plaintiff seeksan additional $3,355,029inreal estate assetsthat were*“ submitted for review
and either approved or not objected to by theregulators.” However, we hold in the next section that
the bases for including contributions in an award of restitution are whether the contributions were
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B. The 1983 Stock Contribution

More than one year after itsinitial contribution, Landmark contributed all of the stock of its
wholly-owned subsidiary, Unique Golf Concepts, to Dixie. Unique Golf held all of Landmark Land
Company’ sreal property development holdings. Plaintiff seeksrestitution for thevalue of the assets
that it conveyed in 1983. According to Landmark, it bargained for the right to make future
conveyancesto Dixie during the Assistance Agreement negotiations, and it is entitled to the return
of this contribution.

Defendant contends that the contribution of the Unigue Golf stock to Dixiein 1983 was a
donation not made pursuant to the Assistance Agreement; it was voluntary. While the contract did
not prohibit or discourage contributionsof capital beyondtheinitial contribution, they wererequired
only in specific limited circumstances as set forth in the Assistance Agreement. That is, cash and
real estate must be contributed to maintain net worth at certain required levels.

Landmark had the obligation initially to contribute capital of not less than $20 million.
Mandatory contributions of capital beyond theinitial contribution were made under circumstances
set out in section 3(f) of the Assistance Agreement. That section states in part:

LANDMARK further agreesthat, asacontinuing conditionto theobligations
of the [FSLIC] to perform any executory duty under this Agreement, (1)

LANDMARK, for afive-year period following the Acquisition Date, will
contribute such additional capital to . . . [DIXIE] at such times and in such

madeasapart of theinitial contribution contemplated by the Assistance Agreement; or whether they
were made as required by the contract to maintain the three percent minimum capital requirement.
For purposesof restitution, only therequirementsof the Assistance Agreement apply inthisinstance.
The result would be different if either the $3 million contribution were made as part of the initial
contribution or if it were made to meet the three percent capital reguirement, but no such evidence
was presented at trial.



amounts asis needed to maintain . . . [DIXIE'S] net worth . . . a an amount
not less than three percent (3%) of . . . [DIXIE’'S] tota liabilities. . .

The capital contributed for these two purposes could take the form of cash or real estate. If rea
estate were contributed, it was “recorded on the books and records of . . . [DIXIE], for all regulatory
accounting purposes, at itsfair market value. . ..” The FSLIC had theright to satisfactory evidence
of acceptabletitletotheproperty aswell. But if the capital Landmark used to maintain the net worth
at required levels were real estate rather than cash, it was subject to further restrictions:
Any redl estate contributed by LANDMARK to. .. [DIXIE], other than that
contributed in satisfaction of theinitial capital contribution of $20,000,000,
may be subject to debt, provided that any such contribution of real estate
subject to debt must have prior written approval of the [FSLIC] or Bank
Board' s supervisory agent . . . .
Assistance Agreement at 83(f).

Furthermore, if real estate subject to debt were contributed to thethrift for net worth purposes
then Landmark would have been required to “ have the prior written approval of the[FSLIC] or Bank
Board’ ssupervisory agent. ...” TheFSLICwanted Landmark to obtain supervisory approval before
contributing real estate subject to debt.

Landmark contendsthat section 3(f) of the Assistance Agreement contemplatesthat it could
contribute additional capital to Dixie for any purpose. That being the case, Landmark asserts that
the 1983 contribution falls within the bounds of the Assistance Agreement.

A contract must be “so construed as to effectuate its spirit and purpose, [and] it must be

considered as awhole and interpreted so as to harmonize and give meaning to all of its provisions

.. Arizonav. United States, 575 F.2d 855, 863, 216 Ct. Cl. 221, 235 (1978); see also SCM

Corp., v. United States, 675 F.2d 280, 283, 230 Ct. Cl. 199, 203 (1982) (Contracts should be
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interpreted to give effect to all parts of an agreement). The purpose of the Assistance Agreement
was “to provide a means by which the failures of [Heritage Savings and Dixie Savings| may be
prevented . ...”

Section 3(f) is the heart of the Assistance Agreement. The rights and obligations of the
parties are found here. The emphasis of the section is on Landmark’s obligation initialy to
contribute not less than $20 million and maintain a three percent net worth. Landmark had a duty
to contribute capital for this purpose. Any additionsto capital for this purpose could bein theform
of real estate equity. That is, the value of the real estate contributed would be reduced by liens or
other encumbrances. Presumably regulatory approval was required for contributions of real estate
subject to debt, because debt levels affected the net worth ratio. Property contributed with
significant debt attached to it could cause the institution to fall out of capital compliance. Thisis
what the regulators were trying to avoid. They wanted Dixie to survive. Theintent of the parties
was that the institution be maintained at minimum three percent capital for 5 years after the
acquisition date.

Landmark conceded that the contribution in 1983 was not made to meet the three percent
capital requirement. This was the sole purpose of plaintiff’s obligation to contribute real estate
subsequent to the initial contribution. Dixie s net worth at the time of the 1983 contribution was
well above the three percent minimum required by the Assistance Agreement. Thus, the 1983
contribution was not made pursuant to this provision of the Assistance Agreement.

Rather than contribute real estate directly to Dixie, Landmark contributed the stock of its
wholly-owned subsidiary, Unique Golf. That subsidiary held Landmark’ sgolf coursesand other real

property. Landmark executives obtained legal opinions stating that supervisory approval for the
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transfer of Unique Golf stock to Dixie was unnecessary. It is true that the 1982 Assistance
Agreement did not require supervisory approval for astock transfer. 1t did not even mention stock.
By transferring the stock of Unique Golf to Dixie rather than transferring the real estate directly,
plaintiff avoided costly appraisals and circumvented the approval requirement. The effect of the
transfer was to place both encumbered and unencumbered real estate in Dixie. By structuring the
transaction in this way, Landmark essentially sidestepped the requirements of the Assistance
Aqgreement.

Plaintiff argues that while the Assistance Agreement does require written approval for
encumbered real estate, the regulators were required to approve an application that met all of the
filing requirements, unlessthey determined that the transaction would be detrimental to Dixie or to
the FSLIC insurance fund. Approva wasjust aformality. While that may be true, the Assistance
Agreement required Landmark to submit an application that met the filing requirements. This
application could be approved only after FSLIC made a determination of therisks. Landmark did
not take these steps.

Plaintiff citessection 17 of the Assistance Agreement asevidencethat the Agreement covers
all subsequent contributions of real estate. The language plaintiff focuses on is as follows:

It isthe purpose of this Agreement to provide a means by which the failures
of ...[HERITAGE] and. . . [DIXIE] may be prevented .. .. and. . . [DIXIE]
or its subsidiary service corporation(s) may be provided with property
devel opment and loan portfolio opportunities. . . Theparties, therefore, agree
that they shall in good faith, and with their best efforts, cooperate with one
another to carry out the purposes of this Agreement as described herein.
(emphasis added).

Plaintiff interprets the phrase “may be provided with property development and loan portfolio

opportunities’ asevidencethat the Assistance Agreement covered subsequent contributionsfor any
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reason. This section establishes nothing more than ageneral obligation on the part of the partiesto
cooperate with one another. 1t does not create a contractual obligation of the nature advanced by
plaintiff. The purpose of thissectionisto impressupon the partiestheimportance of preventing the
failure of Dixie. All parties to a contract have an obligation to act in good faith, regardiess of
whether the contract statesit. See RESTATEMENT (SECOND) OF CONTRACTS § 205 (1981). Wedo
not attribute special significance to this section.

Landmark argued alternatively that the 1983 contribution was made to alleviate regulator
concerns over conflicts of interest. Both Dixie and Landmark Land Company’s non-Dixie
subsidiaries had property development opportunities. According to plaintiff, the regulators told
Landmark that a conflict of interest would exist “as long as Landmark was pursuing property
development activity in and out of Dixie.” For example, “if Landmark were to pursue property
development opportunities outside of Dixie and those projects were successful, then the regulators
might contend that Landmark had taken a corporate opportunity that should have been put into
Dixie,” according to plaintiff.

Gerald Barton was President of Landmark. He testified about several conflict of interest
issues concerning real estate development with Landmark and Dixie. Mr. Barton could not recall
which regulator had voiced these concerns. He brought to the court’s attention a letter from Mr.
Olree to Mr. Dermody stating that the 1983 transfer of Unique Golf stock to Dixie's subsidiary
“should minimize supervisory concern about potential conflicts of interest between the Association
and its holding company affiliates.” Mr. Dermody was a FHLBB regulator and Mr. Olree was
president of Dixie.

Mr. Dermody was in charge of oversight of conflict of interest issues involving Landmark
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and Dixie. Hewas asked at trial whether potential conflict of interest problems between Dixie and
Landmark were a concern to the regulators in 1983. “We had no unusual or out of the ordinary
concern for Dixie and Landmark at that time,” he said. He noted that there was a regulatory
requirement dealing with conflicts of interest but “[w]e had no, no concerns about Dixie. . .. | was
the person who should have had concerns if anybody did.”

Landmark did not contributereal estateto Dixiebecause of regulator concernsover conflicts
of interest. If it did, it was not required to because the regulators had no such concerns.

Infusion of additional capital helpsto maintain the solvency of athrift, but the Government
cannot be held liable for contributions that were not covered by the contract that it breached.
Landmark contributed the stock of Unique Golf to Dixiein 1983 voluntarily. It had good business
reasonsto do so. By contributing the stock, Landmark saved time and money and avoided the need

for regulatory approval. Landmark is not entitled to restitution for the 1983 contribution.

C. UseValue

Landmark contendsit is entitled to the “use value” of its 1982 and 1983 contribution. This
is the value of performing the contract from 1982 until the 1989 breach, and thereafter until
judgment isentered. Plaintiff claimsthat between 1982 and 1989, the Government had the benefit
of Landmark’ s assets as well asthe contribution of its management and devel opment expertise that
avoided the need to liquidate Dixie. Landmark asserts that it would have had the use of its assets
from 1989 to present had the Government not breached its contract. According to Landmark, the
assets could have yielded “commercia gain elsewhere in the national economy.”

Landmark has proposed three measures of recovery: normal profit method, actual gain
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method, and reasonabl e rental value method. Thenormal profit method compensates L andmark for
the profits it would have earned on the property had it not contributed them to Dixie in 1982 and
1983. Theactua gain method approximatesLandmark’ scost of performance. It takesthe net market
value of the assets conveyed to Dixie and adds the difference between that value and their net value
in 1989. The sum is the actual appreciation in value of the assets contributed. The rental value
method providesLandmark with therental value of the assetsfor the period inwhichit wasdeprived
of their use.

We have ruled that the 1983 contribution was not made pursuant to the 1982 Assistance
Agreement. Landmark was not required to makethis contribution; it wasavoluntary decision made
by Landmark for its own businessreasons. We cannot award “use value” for contributions madein
1983.

Weare permitting compensation for the 1982 contribution by this Opinion, however. Sothe
issue is whether use value can be applied to the 1982 $21,458,571 contribution. We think it
appropriate to reimburse Landmark for everything that it lost by actions of the breaching party, to
the extent that those amounts can be justified according to applicable legal standards. We do not
hold that plaintiffs in the Winstar cases can never be awarded lost profits or “use value” for the
money that they lost because of defendant’s breach. This is partly alegal issue that we do not
address now because factually the theory was unsupported at trial. Landmark did not prove that it
lost a specific amount of money from not having the use of the property that it contributed to Dixie
in 1982.

To award damages under Landmark’ s use value theories, wewould berequired to engagein

a series of speculative assumptions that are not permitted in these circumstances. We could not
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establish at trial how Landmark would have profited from use of the parcels of rea estate that it
contributed to Dixie in 1982. Expert testimony that Landmark offered for this purpose was not
convincing, and we were |eft with the need to engage in improper speculation. For this reason, we

must deny Landmark recovery for use value.

D. Reliance Damages

Landmark also claims non-overlapping reliance damages for the 1983 contribution.
According to Landmark, it relied on rights obtained in the 1982 Assistance Agreement to make the
1983 contribution. Mr. Barton testified that Landmark would not have made any contributions
without that contract.

Defendant argues that Landmark is not entitled to reliance damages because Landmark did
not provethat the breaching provisions of FIRREA caused it any damage. Evenif it had established
causation, Landmark did not show that it incurred costs in performing or preparing to perform an
obligation under the Assistance Agreement, according to the Government.

Landmark must show causation, certainty, and foreseeability to establish reliance damages.

See Dobbs Law of Remedies 8§ 12.4, at 777-80. “Loss may be foreseeable as a probable result of a

breach because it follows from the breach (a) in the ordinary course of events, or (b) as aresult of
special circumstances, beyond the ordinary course of events, that the party in breach had reason to
know.” RESTATEMENT (SECOND) OF CONTRACTS § 351 (1981). Besides requiring an initial
contribution of not less than $20 million, the Assistance Agreement required contributions for
maintaining net worth. Thus, it was foreseeable that Landmark would contribute capital for that

purpose. Yet plaintiff conceded that the 1983 contribution was not made for maintaining capital
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levels at or above three percent. It was made for alleged conflict of interest concerns and for
Landmark’s own business reasons. By essentialy folding Landmark Land into Dixie, Landmark
could borrow more cheaply for its property development business.

The Government was aware that Landmark was in the property development business, but
it had no reason to foresee that Landmark would contribute essentially all of its assetsto Dixie. It
could not foresee at the time of contracting that a breach of the A ssistance Agreement would cause
Landmark to lose its entire business. Landmark did not contribute the stock of Unique Golf
Conceptsin 1983 in reliance on its contract with the Government.

We do not address the other two reliance factors, causation and certainty, because the
Government cannot be held liable for reliance damages that were not foreseeabl e as a consequence
of its breach. Moreover, we have ruled that restitution is not available to plaintiff for the 1983
contribution becausethat contribution wasvoluntary. 1f the 1983 contribution wasmadevoluntarily
for businessreasonsand not in reliance onthe contract, it followsthat reliance damages cannot apply

to the 1983 contribution.

1. FDIC
FDIC seeks rescission and restitution arising from the Government’ s breach of its contract
with Dixie in connection with Dixie' s 1986 acquisition of St. Bernard Federal Savings and Loan,

and the value of the unamortized goodwill lost by Oak Tree® Dixieacquired St. Bernardin 1986.°

8 The corporate structure of the various entities that have been apart of plaintiff Landmark
and their history are described on pages 4 and 5 of this Opinion. Dixie Savings and Loan was the
entity that contributed assetsto St. Bernard in 1986. That transaction provided the restitution cause
of actionfor plaintiff FDIC inthiscase. St. Bernard changeditsnameto Oak Tree Savingsand Loan

(continued...)
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Landmark Development contributed assets of $715 million in exchange for the stock of St. Bernard

and aseries of FHLBB Resolutions and regulatory forbearances. See CalFed I, 39 Fed. Cl. at 759.

A. The 1986 Acquisition

FDIC claims $641.9 million in restitution for the fair market value of all assets contributed
by Dixie, net of liabilitiesand unassumed secured debt. The purpose of restitutionisto disgorgethe
benefitsreceived by the breaching party and to place the nonbreaching party inits pre-contract status
guo. See RESTATEMENT (SECOND) OF CONTRACTS 8§ 344 cmt. a (1981).

When Dixie took over St. Bernard in 1986, the deficit net worth of St. Bernard was $17.7
million. Chief Judge Smith ruled that the benefit to the Government in this case was its being
relieved of the obligation to liquidate afailing bank. CalFed |, 39 Fed. Cl. a 775 (citing FHLBB
Resolution 86-693 at 5). The Government was relieved of the obligation to liquidate the thrift at a
cost of $17.7 million, but Dixie contributed far more than that to St. Bernard. The larger the
contribution, the more solvent St. Bernard became. In fact, Resolution 86-801 approved Dixi€'s
acquisition of St. Bernard and the marked-to-market transfer of the Dixie subsidiaries and the real
estate to St. Bernard. FDIC argues that the benefit the Government received was $641.9 million.

Defendant argues that FDIC cannot recover damages because it did not establish that the

8(...continued)
and Dixiechangeditsnameto Landmark Savings. Thetwo thriftsmerged and were called Oak Tree
at the time of the receivership. We will use the name Dixie in the place of Oak Tree hereafter for
consistency and ease of reference, through the end of the discussion of plaintiffs’ arguments.

° Thisacquisition wasaccomplished by the conversion of St. Bernardinto astock association
and acquired by Landmark Devel opment, awholly-owned subsidiary of Dixie. SeeCalFed|, 39 Fed.
Cl. at 759.
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breach caused it harm, citing Marathon Oil Co. v. United States, 177 F.3d 1331, 1340 (Fed. Cir.

1999). InMarathon Qil, lessees of an oil and gas |ease brought an action against the United States
claiming that legislation restricting development enacted after leases were entered constituted a
breach of contract. The lessees sought restitution of up-front lease payments made to the
Government. The Court of Appeals held that no breach occurred because while the Government
may have placed restraints on the ability of plaintiff to drill, the exploration could not have
proceeded without North Carolina s approval. 1d. at 1338-1340. The court found that the lessees
did not establish that their inability to undertake exploratory activity was caused by the Government
rather than by the fact that they had not obtained necessary state concurrence. 1d. at 1338. Asfor
restitution, the lessees contracted for the right to explore, and if the inability to explore was not
attributable to the Government then thereis no entitlement to arefund of the consideration paid. Id.
at 1339.

In Marathon Oil therefore, the court found that no breach had occurred. Plaintiffs could not
recover restitution because they were required to obtain state approval irrespective of the federal
legislation that applied. Restitution was not available because the actions of which plaintiffs
complained werenot attributabl eto the United States. Therewasno basisfor arestitutionary remedy
because the contract was not breached.

Defendant in essenceisarguing that Marathon Oil providesanew standard for restitutionary
recovery. Becausethe plaintiffsin Marathon Oil could not establish that the breach was due to the
actions of the United States, defendant argues here that arestitution analysisinvolves determining
whether the breach caused any harm. But restitution is not a damage theory that requires an

extensive causation analysis. Marathon Oil does not apply because here we do have abreach. See
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Landmark Land Co., Inc. v. United States, 44 Fed. Cl. 16, 18 (1999). Dixie contributed real estate

pursuant to a contract with the United States, and the Government breached that contract. The
reason Marathon could not undertake exploration was not due to the Government’s actions, so
restitution was not available. Dixie had to divest its rea estate because the Government breached
its contract with Dixie. Restitution does apply in this case.

Dixie put $17.7 million into St. Bernard at the date of acquisition. The Government as the

breaching party benefitted at |east by that amount. See Acme Process Equip. Co. v. United States,

347 F.2d 509, 528, 171 Ct. Cl. 324, 356(1965), rev’d on other grounds, 385 U.S. 138 (1966) (cost

to the non-breaching party of conferring benefit upon the breaching party is measured as of thetime
of the performance). A breaching party isenrichedif it retainsmoniesreceived by the non-breaching
party without fulfilling its end of the bargain. The Government did not fulfill the promises that it

madeto Dixie. SeeLandmark Land Co., Inc., 44 Fed. Cl. at 18. The non-breaching party isentitled

to return of the benefit conferred.

The question is, what is the benefit conferred. The fair market value of the real estate
contributed by Dixiein 1986, St. Bernard’ sdeficit net worth of $17.7 million, or some other amount.
That is the unique issue that this case raises.*

It would have cost the Government $17.7 million to liquidate St. Bernard in 1986, when

Dixietook it over. As noted, Dixie contributed far more than 17.7 million, however. |t donated

19 Far West has been cited often and argued by the parties. However, inthat casethe parties
did not dispute the amount of money that the investors contributed to keep the bank afloat. The
amount of the contribution was $26.6 million and that is the amount that the trial court awarded in
itsdiscretion. “ The proper measure of restitution dependson the particular circumstances of agiven
case. It is within the trial court’s discretion to determine the measure of restitution that justice
requires. Far West Federal Bank v. Office of Thrift Supervision, 119 F.3d 1358, 1367 (9" Cir.
1997).
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assetswith afair market value over $700 million to St. Bernard.™* But the contract does not specify
an amount that the regul ators required Dixie to contribute. The*contract” in this case comprisesa
regulatory Forbearance and certain FHLBB Resolutions; these documents do not present a typical
contract. They are directions from the regulators of a unilateral nature. They are unlike the 1982
Assistance Agreement between Landmark and the Government whereby both partiesrecorded their
rights and obligations.

St. Bernardwasathriftin severefinancial difficulty and it wascontinuingto deteriorate. The
Government did not want to liquidate St. Bernard, but it was having difficulty finding someone
interested intaking it over. The FHLBB shopped St. Bernard to 19 Louisianainstitutions and only
oneinstitution other than Dixierequested abid package. St. Bernard waswell capitalized by Dixie's
donation of assetsin 1986, but the only benefit to the Government legally was that it did not have
toliquidate St. Bernard. The benefit to Dixie wasthat its assets were marked-to-market rather than
carried on the books of St. Bernard at historical cost. It wasin Dixi€ sinterest to transfer as much
asit couldto St. Bernard. The Government on the other hand needed only awilling purchaser tofill
in the net deficit of $17.7 million.

The benefit to the Government was $17.7 million. To restore Dixieto its pre-contract status
guo and disgorge the Government of the benefitsit received by its breach, we must award the FDIC
$17.7 million. Theremainder claimed by FDIC was permitted but not required by the arrangement
between Dixie and the regulators. FDIC did not claim reliance damages, so we do not address that

issue.

11 See CalFed 1, 39 Fed. Cl. at 759 (Landmark contributed assets totaling $715 million).
FDIC is claiming $641.9 million, which approximates the net value of assets contributed.
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B. 1982 Goodwill Claim

FDIC aso seeks recovery of the value of the supervisory goodwill that the Government
promised to Dixie pursuant to the 1982 Assistance Agreement, then breached by passage of
FIRREA. FDIC clamsthat FIRREA deprived Dixie of the value of the Government’ s promise that
it could use goodwill as capital for a period of time. It wants the dollar value of thislost promise.

The 1982 Assistance Agreement allowed Dixieto keep $101 million of supervisory goodwill
on its books as capital. Without the goodwill, Dixie would have been insolvent even with the $20
million capital infusion from Landmark. FDIC’'s goodwill expert was Professor Cornell. He
emphasi zed that regulatory goodwill had valueto thethrift. Specifically, it provided Dixie with the
opportunity to leverage its capital and grow larger than it otherwise would have. It also served as
acushion against regul atory seizure at atimewhen Dixiewas otherwise unableto meet itsminimum
capital requirements. Dixie kept its doors open and remained afloat by counting supervisory
goodwill toward meeting regulatory capital requirements.

We have stated that goodwill is not a cost that should be reimbursed dollar for dollar. See

California Federal Bank v. United States, 43 Fed. Cl. 445, 459 (1999) (CalFed I1). While goodwill

may provide leverage to magnify gains (or losses) from lending operations, it cannot protect athrift
against actual losses as capital does. Goodwill had the appearance of capital on the books of these
failinginstitutions, but it wasnot real capital. The Government argued that the goodwill wasmerely
an accounting fiction for which no damages should accrue. The Supreme Court in Winstar agreed
that goodwill isan accounting fiction, but found that it had value nonetheless. See518 U.S. at 854-
55. In CalFed Il wedid not rulethat damagesfor lost goodwill are never appropriate, but rather that

we could find no clear cash equivalent in that case. See 43 Fed. Cl. at 460. Our best estimate of

22



damages in that case was the cost of replacing the goodwill with real capital. Seeid.

Professor Cornell developed a model for valuing goodwill based on the cost to a private
institution of replicating agovernment guaranty. The model assumesthe sale of preferred stock and
placesthe proceeds from such stock in treasury securities. These proceeds are asubstitute value for
supervisory goodwill. The cost of replicating this guaranty is the difference between the cost of
raising the preferred stock and the income earned on the treasury securities. The transaction costs
in Professor Cornell’ sview would amount to five percent of the value of the amount of the preferred
stock raised. Professor Cornell concluded that the value of supervisory goodwill wasequal to $39.9
million at the date of contract or $32.3 million at the time of breach.

FIRREA required that thethrifts phase out $2,525,000 of goodwill eachyear. Theremainder
stayed on the books of the institution. Dixie had the use of the goodwill for 8 years. We cannot
award FDIC damages for goodwill measured from the date of contract when it availed itself of the
benefits of the goodwill for those years prior to the breach. Beginning in 1989 it had to phase out
the goodwill. Thisiswhen damages started to accrue, when the thrift lost its bargained for right.

The question is, what damages began to accrue then, if any. FDIC arguesthat goodwill has
valuein part becauseit kept Dixie’ sdoors open after the 1982 Agreement. Without goodwill, Dixie
would have failed even with the $20 million plus infusion of cash and property from Landmark,
accordingto FDIC. Thisistrue. Butthefactis, Dixiedid have use of goodwill accountingin 1982
and it did keep itsdoors open asaresult. Professor Cornell testified that supervisory goodwill was
needed to rebuild Dixie' s capital base “during the interim period” in hopes of restoring the thrift to
long-term profitability. Theinterim period heisreferring toisthe period 1982-1989. So that isnot

the value of goodwill that we are seeking to quantify. Dixie used its goodwill from 1982 until the
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breach in 1989. Even then, it was permitted to phase out the goodwill over a period of years.

We did not have testimony at trial that established the cost to Dixie of phasing out its
goodwill prior toitsfailurein 1990. No one argued that |oss of goodwill caused Dixieto fail. We
heard testimony concerning the effect that phasing out itsreal estate investment had on Landmark.
We heard testimony about Landmark’ sattemptsto sell assetsin theform of real estateand how those
efforts allegedly were thwarted by the regulators. But we do not know from the record the effect of
loss of goodwill after the breach.

We found Professor Cornell’s model to be more persuasive than others that we have heard
used insimilar casesbeforethiscourt. But hiscostsaretheoretical asappliedtothefactshere. They
provide a measure of damages that Dixie might have incurred had it chosen to replace the goodwill
that was phased out according to the requirements of FIRREA. Thisdid not happen though. Dixie
failed within two years of the breach in 1989. Professor Cornell measures an expense that Dixie
might have incurred had it not failed before that could happen.

Defendant cites CalFed Il frequently as establishing the proper measure for valuing lost
goodwill. The Court of Appealsfor the Federal Circuit eventually will decide whether the CalFed
model is appropriate, but then only in the context of thosefacts. Thiscaseisdifferent from CalFed
inmany respects. For example, CalFed survived the breach and becameaprofitableinstitution. The
damage award in that case was an effort to reimburse CalFed for the cost it actually incurred in
replacingitslost goodwill accounting. Dixiefailed withintwo yearsof the breach. We do not know
from the record that it failed because of the required goodwill phase-out. Most of Professor
Cornell’ stestimony isinthe subjunctive, so weassumethat Dixienever attempted to replaceit’ slost

goodwill asCalFed did. Inthesecircumstances, eventhe $4.1 million flotation coststhat the parties
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agree would have applied to raising sufficient capital to replace goodwill seem inappropriate as a

measure of damages.

[11. Government’s Case
A. Fraud
Defendant contended that Landmark’s claims for recovery were forfeited pursuant to 28
U.S.C. 8§ 2514 because it had committed several acts of fraud. These are Thrift Financial Report
Fraud (TFR), PGA West Fraud, and the Floyd Report Fraud. As these claims potentially were
dispositive, we spent three weeks determining the merits of defendant’s counterclaim asserting
special pleain fraud prior to beginning plaintiff’s case-in-chief.
Title 28 of United States Code § 2514 states:
A claim against the United States shall be forfeited to the United States by
any person who corruptly practices or attemptsto practice any fraud against
the United Statesin the proof, statement, establishment, or allowancethereof.
In such casesthe United States Court of Federal Claimsshall specifically find
fraud or attempt and render judgment of forfeiture.
To prevail on its counterclaim, the United States must prove: “(1) misrepresentation of a material

fact; (2) intent to deceive or areckless state of mind; (3) justifiablereliance on the misrepresentation

by the deceived party; and (4) injury to the party deceived through reliance.” BMY -Combat Sys. v.

United States, 38 Fed. Cl. 109, 128 (1997) (citing Colorado State Bank v. United States, 18 Cl. Ct.

611, 629 (1989), aff’d 904 F.2d 45 (Fed. Cir. 1990)). The specia pleain fraud requires proof by
clear and convincing evidence. 1d.
Thefirstinstance of alleged fraud addressed Oak Tree' sThrift Financial Reports. Thriftsare

required to submit periodic thrift financial reports to the Office of Thrift Supervision. The reports
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provide regulators with information regarding an institution’s overall health. Defendant contends
that between 1986 and 1991 L andmark’ s management represented on thesereportsthat |oansamong
the thrifts and subsidiaries were secured, when in fact the mortgages securing these |oans were not
recorded. The security interests were unperfected. In October 1991 the subsidiaries filed for
bankruptcy. Inthebankruptcy filings, theloanswere reported as unsecured. Defendant argues that
had the regulators known that the loans were unsecured, they would have required Oak Tree to
secure the debt.

Secondly, defendant asserts that Landmark and the thrifts engaged in a fraudulent profit
recognition schemefrom November 1988 through January 1989involving atransactionthat resulted
inamaterial overstatement of Oak Tree’ sregulatory net worth. Specifically, in December 1988 Oak
Tree sold 56 acres of undeveloped land to PGA West Associates Limited Partnership for
$39,500,000.

PGA West Associates was alimited partnership affiliate of Capital Realty Investment, Inc.
(CRI). In December 1987 CRI wrote Landmark proposing that Landmark invest $30 millionin CRI.
CRI aso proposed to purchase the PGA West site from Landmark. These transactions were
approved. Defendant arguesthat the sales price to CRI was “manufactured by CRI and Landmark
depending what Landmark needs to show as a profit.” More importantly, defendant contends that
Landmark violated the principles of Financial Accounting Standard 66 which prohibits the full
recognition of profit from the sale of real estate wheretheinitial investment made by the buyer has
been loaned, refunded, or directly or indirectly provided to the seller by the buyer. Thisisthefraud
of which defendant complains.

Lastly, defendant contends that in November 1989 Oak Tree hired Floyd and Associatesto
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perform an asset quality review. Floyd and Associates performed a review of Oak Tree's loan
portfolio and loan classifications. Floyd recommended that many of the classified loansbelisted as
substandard and doubtful. The report of Floyd and Associates was not given to the regulators.
Defendant arguesthat Oak Treeand Landmark conceal ed important and damaging loan classification
andreservelossinformation fromfederal regulatorsand itsindependent auditors, Price Waterhouse.
If the regulators had been aware of the Floyd findings, defendant contends that they would have
required Oak Treeto set aside an additional $160 millioninloan lossreserves. Oak Tree committed

fraud by failing to disclose this report to the regulators, according to defendant.

1. TheAlleged Thrift Financial Report Fraud (TFR)

When Oak Treeloaned fundsto the subsidiaries, it executed promissory notesmemorializing
the debt. These noteswere secured by deeds of trust, mortgages, and assignments of deeds of trust.
The documents were not recorded in the official public lien records. Plaintiff reported these loans
on the TFR in Section F, Line 430 labeled, “Conforming (Secured) Loans to Service
Corporations/Subsidiaries.” The TFR instructions do not make a distinction between recorded and
unrecorded mortgages. While FHLBB Resident Examiner, Greg Goggans considered the practice
of not recording the mortgages to be an unsafe and unsound practice, he testified that he was not
aware of any instructionswhich states that unfiled mortgages should not be reported as amortgage.
Even if Landmark reported the mortgages incorrectly, Mr. Goggans testified that it did not rise to

the level of fraud.

2. The PGA West Transaction
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The thrifts contacted Price Waterhouse regarding the proper accounting treatment for the
PGA West sale. Price Waterhouse concluded that full accrual profit recognition was appropriate.
Regulatorsrequired reversal of the profit recognition and Oak Treerestated itsfinancial statements.
The SecuritiesExchange Commission reviewed thetransactionduringaninvestigationin 1990. The
SEC did not require Landmark to reverse the PGA West profit recognition. Landmark complied

with the regulators mandate. It's actions with regard to this transaction do not amount to fraud.

3. TheAsset Quality Review

Floyd and Associatesreviewed loanfilesat Oak Treeand made recommendationsconcerning
loan classification. Theresident examiner, Greg Gogganstestified that he wasawarethat Floyd and
Associates was providing services to Oak Treeregarding itsloans. Mr. Odom, Oak Tree's Senior
Vice President and Chief Lending Officer testified that he recalled discussing the Floyd work with
Mr. Goggans. Mr. Odom stated that he did not recall anyone trying to hide the Floyd report from
regulators. Moreover, with or without the Floyd Report, examiners conducted their own
examination on the quality of the thrifts loan portfolio. Mr. Goggans testified, “we would have
utilized the Floyd report for whatever insight it might offer us.” Furthermore, Oak Tree Savings
Bank management made its own classifications regarding the loans. As a member of the asset
review committee, Mr. Odom testified that Oak Tree's classifications were good work.

Wedismissed defendant’ sfraud claimsat the end of itscasefor the reasonsstated herein and
on the record of trial. Defendant did not prove that Landmark committed fraud by clear and
convincing evidence, or even by a lesser standard. It was not clear to us why the Government

brought fraud charges on the facts of this case, when they had so little merit and caused substantial
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delay in beginning plaintiffs case-in-chief.

B. Affirmative Defenses
1. Mitigation

Defendant argued at trial that neither Landmark nor Oak Tree took steps to mitigate the
consequences of FIRREA. Specifically, it alleged that Landmark failed to invest capital to prevent
thefailureof Oak Tree. Accordingto defendant, Landmark and Oak Tree' sfailureto sell real estate
isabar to plaintiffs damage claims.

FIRREA required that impermissible investments be phased out and ultimately eliminated
for purposes of meeting regulatory capital requirements. See 12 U.S.C. 88 1464(t). Landmark and
Oak Tree pursued efforts to liquidate the property development assets in order to meet FIRREA’s
capital requirements. Landmark attempted to sell itsreal estate assetsin bulk. Negotiations with
the General Motors Pension Plan beganin late 1989. Landmark retained Kenneth Leventhal & Co.,
to prepare cash flow studies of its properties. When negotiationswith General Motorsfell through,
Landmark focused on asaleto Mr. Barry Hon, aCaliforniadeveloper. Mr. Hon was ready, willing
and able to consummate a deal with Landmark. But in May 1990, the regulators rejected the Hon
deal. Mr. Hontestified that Landmark and Oak Treedid all that they could to try to sell him thereal
estate.

Oak Tree hired Salomon Brothers in June 1990 to assist in marketing the propertiesand in
December of that year conducted negotiations with Daiichi Real Estate Company for the sale of
some assets. The sale was never consummated, however. Mr. Byron Mills, President and Chief

Executive Officer of Oak Tree Savings Bank in 1991 testified that there were several reasons that
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the Daiichi saledid not close. Hetestified that Daiichi investors became disenchanted with the deal
because it was such a “long, drawn-out affair.” In his opinion, Daiichi was concerned about the
amount of involvement that the government regulators had. The financia situation in Japan was
deteriorating. All of these factors contributed to the failure of the partiesto close the deal.
Section 350 of the Restatement (Second) of Contracts provides:
(1) Except as stated in Subsection (2), damages are not recoverable for loss
that the injured party could have avoided without undue risk, burden or
humiliation.
(2) The injured party is not precluded from recovery by the rule stated in
Subsection (1) to the extent that he has made reasonable but unsuccessful
efforts to avoid loss.
Landmark and Oak Tree took significant steps to comply with the requirements of FIRREA. Oak

Tree made business decisions that it felt were in the best interests of the thrift. While its efforts

proved unsuccessful, plaintiff made proper attempts to mitigate the impacts of FIRREA.

2. Prior Materia Breach

Defendant contends that Landmark materially breached the contract prior to the enactment
of FIRREA. According to defendant, Landmark mismanaged the thrifts and allowed capital levels
to fall below required levels. Hence, defendant argues that its actions are excusable.

Oak Tree Savings bank had positive GAAP capital of $243,127,000 as of December 31,
1989. This was the amount reported in Oak Tree's audited financial statements. OTS aso
determined that Oak Tree Savings had positive capital of $265,410,000 in January 1990.

Mr. Roberts was an expert for the Government who testified that in his opinion all of

plaintiffs evidence concerning Oak Tree's capital wasincorrect. This evidence included opinions
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from Price Waterhouse, the Office of Thrift Supervision, and the Federal Deposit Insurance
Corporation. Thiswasnot credibletestimony. Oak Tree Savingswaswell capitalized in December
1989. In March 1989 the FHLB of Dallas felt that both Oak Tree Savings Bank’s and Landmark
Savings Bank’ shealthwasgood. The Government’ sbreach occurred in August 1989. Beforethen,
thethriftswerein capital compliance. Wefound no competent evidencethat Landmark or thethrifts

committed a prior material breach.

3. Unclean Hands

According to the Government, Landmark comes to this court with unclean hands.
Specifically, defendant argues that Landmark may not recover restitution in this case because
Landmark engaged in sham transactions and circumvented the requirements of the Assistance
Agreement when it donated the properties to Dixie in 1983.

Defendant did not present persuasive evidencethat Landmark or thethriftscometo thiscourt
with unclean hands. Infact, it did not present acoherent legal or equitable theory of how or why the
doctrine of unclean hands might apply in a case of this nature. Moreover, we have ruled that the
1983 contribution was not covered by the Assistance Agreement and Landmark may not recover
under either restitution or reliance. Hence, we see no need to addressthisissuefurther. Many cases
similar to thisone are waiting in the wings. We urge the Government to consider its defenses very

carefully and not raise fanciful theoriesin the apparent hope that one of them might stick.

C. Offsetting Benefits

Defendant contends that even if Landmark conferred a benefit on the Government, that
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benefit was offset by the $2.1 billion deficit that the Government paid when Oak Tree was seized
by the regulators. Restitution requires that the nonbreaching party return any benefits received by
the breaching party. Defendant thus asserts that under restitution principles there is nothing for it
to restore.

We cannot see what benefits plaintiff received from the Government’s paying off the
receivership deficit of $2.1 billion. Landmark obtained an operating thrift when it contracted with
the United States in 1982. It operated the thrift, contributed capital, and managed it in a safe and
sound manner. At the time of the Government’ s breach, the thrift was solvent. Oak Tree began to
deteriorate in December 1989. FIRREA disalowed the use of goodwill toward tangible capital
calculations. Oak Tree's investments in real estate subsidiaries were eliminated from capital
calculations. Specificaly, a 10% reduction occurred in 1990 and 25% reduction on July 1, 1991.
Also, OTS prohibited Oak Tree from further investments or expenditures in real estate without
regulatory approval in November 1989. In July 1990 the regulators informed Oak Tree that “[a]s
aresult of the ten percent deduction for the institution’s investment in [the Subsidiaries] . . . Oak
Treenow failsall three regulatory capital requirements. ...” Oak Tree then was subject to greater
restrictions on making new loans or investments.

There may be many reasons why the deficit rose to $2.1 billion by the time of liquidation.
Some of the reasons are chargeable to the Government. Once the breach occurred, plaintiffs were
forced to proceed in anew business environment; one where property development by the thrift was
severely restricted, if not eliminated. Defendant did not present convincing evidenceat trial that the
$2.1 billion deficit was a benefit to the plaintiff. We cannot use that deficit to offset Landmark’s

restitution claim.
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CONCLUSION

Simply put, restitution is an equitable remedy whereby the breaching party must return any
valuethat it has received from the contract. Reliance isadamage remedy that reimburses the non-
breaching party for expensesthat it incurred in connection with its performance under the contract.
Presumably, restitution would be sought more often when the contract has been wholly or partly
completed; reliance damages may apply where a party breaches before most of the work is
completed.

Inthis case, Landmark’ s $21,458,571 million contribution pursuant to the 1982 Agreement
could be viewed either asrestitution or reliance. Asrestitution, we would return or “disgorge’ the
benefit that defendant obtai ned from plaintiff’ sparticipationinthe Agreement. Asreliancedamages,
wewould reimburse Landmark for the money that it contributed in accordance with the terms of the
contract that defendant breached. It happens that the two theories produce the same award to
Landmark: $21,458,571 million.

Oak Tree Savings and Loan is represented by FDIC in this proceeding because it took over
theinstitution as receiver when Oak Treefailed after the breach. FDIC’sclaim for lost goodwill is
similar to those of other casesthat have been litigated inthiscourt, including Winstar itself. Wenote
that FDIC' s expert offered a more reasonable basis for the court to estimate the value of goodwill
to afinancial institution, aconcept that otherwise seems not to be an asset at all. He did not attempt
to argue that goodwill has a value that is equivalent to capital on adollar-for-dollar basis.

FDIC's other clam is for the value of Dixi€'s contribution to St. Bernard to keep that
institutionfromfailing. Dixiecontributed over $700 million ($641.9 million net), but we cannot say

that this amount is the benefit conferred on the Government for restitution purposes. Dixie chose
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to make that contribution, and no doubt the regulators did not object. But the amount that the
Government needed to make St. Bernard solvent was $17.7 million. This is the amount that the
Government insurance fund would have paid out to depositors absent Dixie' s investment. So we
believe that the benefit conferred was $17.7 million. No additional amounts were required by any
documentsthat make up the contract to take over St. Bernard. Presumably, Dixie wasinterested in
contributing much more than necessary to St. Bernard because the assets contributed enjoyed
favorable accounting treatment on St. Bernard' s books as part of the consideration offered by the
regulatorsto Dixie. While FDIC makes persuasiveargumentsfor return of theentire $641.9 million,
it does not seem appropriateto require the Government to underwriteabusinessdecisionon Dixie's
part that did not work out as planned.

The Clerk will enter judgment for plaintiff Landmark inthe amount of $21,458,571, and for

plaintiff FDIC in the amount of $17.7 million. Coststo plaintiffs.

Robert H. Hodges, Jr.
Judge
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