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DO-01-013
MEMORANDUM
TO Desi gnated Agency Ethics O ficials
FROM Amy L. Constock
D rector

SUBJECT: Nom nee Ethics Agreenents

The O fice of Governnent Ethics (OGE) is aware that the early
nont hs of any new adm nistration are a busy and challenging tine
for Designated Agency Ethics Oficials (DAEGCs). Anong their nmany
other duties during this season, DAEGCs play a crucial role in the
review of financial disclosure reports filed by Presidential
nom nees prior to Senate confirmation proceedings. As part of that
process, DAEGs frequently must prepare ethics agreenents for
nom nees, for subm ssion to OGE al ong wth the nom nee’ s financi al
di sclosure report. 5 CF. R 8 2634.803. Subsequently, DAEGCs nust
ensure that confirmed nom nees conply with their ethics agreenents.
In order to assist DAEGCs, this Menorandum addresses various i ssues
pertaining to ethics agreenents. Additionally, we are providing a
nodel ethics agreenent, which we hope you will find hel pful.

Et hi cs Agreenents Generally

Et hi cs agreenents are expressly contenplated in the Ethics in
Governnment Act of 1978, as anended. 5 U.S.C. app. 8 110; see also
5 CF.R part 2634, subpart H The purpose and the inportance of
ethics agreenents for nomnees are set forth in OGE |Informal
Advi sory Letter 88 x 13: “The agreenents are established so that
t he steps the individual nust take in order to insulate hinself and
protect the agency processes fromconflict of interest are clear,
not only to the individual, the agency and the public, but to the
Senate comm ttee responsi ble for holding the confirmation hearing.
These agreenents, therefore, serve an inportant pur pose and shoul d
not be taken lightly by the individuals nmaking them” Consi stent
with this inportant purpose, an appropriate ethics agreenent often
will be a necessary condition for OGE s certification of the
financial disclosure statenent of a noni nee. See 5 CFR
§ 2634.605(c).
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An et hics agreenent is broadly defined as “any oral or witten
prom se by a reporting individual to undertake specific actions in
order to alleviate an actual or apparent conflict of interest.”
5 CF.R 8 2634.802(a). In the case of Presidential nom nees
requiring confirmation by the Senate, any such prom se nust be
reduced to witing, in sone form so that it may be transmtted
“Wwth the report to the Ofice of Governnment Ethics.” 5 C F.R
§ 2634.803(a)(1). As a practical matter, these agreenents take
various witten forns, such as a letter or nenorandum from the
nom nee to the DAEOQ, a letter fromthe nomnee to OCE, or a letter
fromthe DAEO to OGE sunmari zing the actions to which the nom nee
has agr eed.

Anong t he nost conmon actions that are reflected in an ethics
agreenent are recusals, divestitures, and resignations. 5 C F. R
8§ 2634.802(a)(1)-(3). Depending on the circunstances, ethics
agreenents also wll address other specific actions, such as
potential waivers, qualified trusts, authorizations under 5 C.F. R
8§ 2635.502(d), outside earned incone limtations, the resol ution of
severance and ot her paynments under 18 U S.C. §8 209 and 5 C. F.R
8§ 2635.503, the disposition of interests in clains or other matters
involving the United States under 18 U.S.C. 88 203 and 205, and
m scel | aneous actions necessary to conply with a variety of other
et hics requirenents.

It is inportant that any ethics agreenent be sufficiently
specific to nake clear -— to the nom nee, the agency, OGE, and the
Senate -— precisely what neasures will be undertaken. W note that
Congress has expressed concern in the past, particularly in the
case of certain agreenents to recuse, that “the coverage of those
agreenents and t he extent of the recusals have been unclear.” HR
Rep. 89, 98th Cong., 1st Sess. 20 (1983) (legislative history of
predecessor of section 110 of Ethics in Governnent Act). OoGE
expects that any ethics agreenent wll adequately describe the
“specific actions” which a nom nee nust take in order to prevent an
actual or apparent conflict of interest. 5 C. F.R § 2634.802(a).

Mbdel FEthics Agreenent

The attached nodel ethics agreenment covers a nunber of the
nore conmon specific actions that nay need to be addressed. W
must enphasi ze, however, that no nodel can address all possible
ethics issues that may arise, and no standard |anguage can
adequately convey all the nuances and details that nay be rel evant
in a particul ar case.
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In addition to the specific provisions found in the node
agreenent, we want to point out sone intentional om ssions. First,
there is no nention of the possibility that the nom nee m ght
request or be eligible for a Certificate of Divestiture in
connection with any of the required divestitures. As we have
i ndi cated on prior occasions, an ethics agreenent nmay not nake “t he
di vestiture of prohibited or problematic hol di ngs contingent upon
receiving a Certificate of Divestiture.” DAEQgram DO- 98- 013,
April 8, 1998. (O course, the possibility of receiving a
Certificate of Divestiture and the rel evant requirenments shoul d be
di scussed with the nomnee during the SF 278 review process.)
Second, the nodel agreenent does not use any |anguage suggesting
that the nom nee’s commtnments m ght be aspirational, rather than
bi nding. Thus, for exanple, the various conmtnents do not use

expressions such as “I wll attenpt,” “I wll try,” “I will seek to
avoid,” etc., but rather state unequivocally, “I wll,” “1 wll
not,” or “l agree to.” It is inconsistent with the very nature of

an ethics agreenent to suggest that its terns are not bi nding.

Finally, we note that use of the nodel is by no neans
mandatory. DAEGCs remain free to devel op and use their own ethics
agreenent |anguage, provided, of course, that any agreenents
adequat el y descri be the specific actions that woul d be required for
the given nonmnee to avoid any actual or apparent conflicts of
interest. Nevertheless, even for DAEGs who wish to develop their
own ethics agreenent |anguage, we hope the attached nodel will
provide tinely guidance with respect to the mninmum degree of
specificity and some of the typical conmtnents that OGE generally
expects to find in an agreenent.

Public Disclosure of Nom nee Ethics Agreenents

OCE has received a nunber of questions recently about the
public disclosure of ethics agreenents. It is inmportant to
recogni ze that there are two alternative authorities under which
et hics agreenents may be released to the public, depending on how
the particular agreenent has been treated. Dependi ng on the
ci rcunst ances, public disclosure nay be governed either by the
Ethics in Government Act of 1978 or the Freedom of Information Act
(FOA).

Ethics agreenents often are physically attached to the
nom nee’s public financial disclosure report (SF 278), or are
incorporated by reference on the face of the report. In such
cases, the question of public disclosure is relatively
straightforward: the public disclosure requirenents of section 105
of the Ethics in Governnent Act apply equally to the SF 278 and to
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any attached ethics agreenent. 5 US C app. §8 105; 5 CFR
§ 2634.603. Under these circunstances, the ethics agreenent shoul d
be nmade available to the public along with the SF 278 upon
conpliance with the requirenents of section 105.

I n sone instances, however, the ethics agreenent has not been
made part of the SF 278, and any disclosure, therefore, is not
governed by section 105. In such cases, public disclosure of the
ethics agreenent is governed by the FOA 5 US. C 8§ 552, and
subj ect to the constraints of the Privacy Act, 5 U S.C. 8§ 552a. In
t hose instances, questions may arise with respect to the possible
need to redact certain sensitive information, consistent with the
FO A and the Privacy Act.

W recognize that sone agencies nmay wi sh to avoid issues
concerning the need to redact certain information prior to public
di scl osure of ethics agreenents. Because of the two different ways
in which public disclosure may be handled, we recomend that
agencies wishing to avoid such questions adopt a practice of
routinely incorporating all ethics agreenents as attachnents to the
SF 278. This can be acconplished, for exanple, by including a note
in the “Conments” section of the cover page, along the follow ng
lines: “Letter of (nane of filer or DAEO who signed letter), dated

, attached.” Agencies followng this practice my want to
counsel nom nees specifically concerning the public disclosure
consequences of nmaking the ethics agreenent part of the SF 278.

This guidance regarding the treatnent of ethics agreenents
applies only to nomnees who are required to file an SF 278
Certai n nom nees, who otherw se would be required to file a public
report, are exenpt from public reporting because they are not
reasonably expected to performthe duties of the particular office
for nore than 60 days in any cal endar year. See 5 U. S.C. app
§ 101(h); 5 CF. R § 2634.204. However, such nom nees sonetines
are required by the relevant Senate conmttee to file SF 278s,
which are reviewed by OGE and transmitted to the Senate. The
public disclosure provisions of the Ethics in Governnent Act are
i napplicable to such reports and any ethics agreenents filed in
connection with them |f an enployee who is exenpt fromthe public
reporting requirenments instead files a confidential disclosure form
(OGE Form450), that formand any rel ated ethics agreenent al so are
not available to the public under the public disclosure provisions
of the Ethics in Governnent Act.
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Conmpliance with Ethics Agreenents

Compliance with the terns of an ethics agreenment is an
inportant step in conpleting the confirmation and appointnent
process. The Ethics in Governnent Act expressly recognizes this by
requiring individuals to provide witten notice “of any action
taken by the individual pursuant to that agreenent.” 5 U S. C. app.
8§ 110(a). Once a nomnee is confirmed, the individual generally
has up to three nonths fromthe Senate confirmtion date to conply
with the agreenent. See 5 CF.R 8§ 2634.802(b). Wthin those
t hree nont hs, the DAEO nust recei ve evi dence of conpliance fromthe
i ndi vidual and transmt this evidence to OGE. See 5 U . S.C. app.
§ 110; 5 CF.R 8§ 2634.804.

The followi ng are the kinds of evidence or docunentation that
are generally acceptable for certain comon types of actions
required by an ethics agreenent:

IDivestiture - Awitten statenent that the i temhas been
sold, along with the sale date or a copy of the sale
docunent. If a Certificate of Divestiture is requested
fromOGE, the divestiture still nust be conpleted within
three nonths of the date of confirmation, unless an
extension of tinme is obtained,

TResignation - Awitten statenent that the resignation
has occurred, including the resignation date or a copy of
the letter of resignation. A witten statenment is not
required when an appointee resigns from a full-tine
outside positioninorder toenter a full-tine Governnent
posi tion;

TRecusal - A copy of the appointee’'s recusal docunent
identifying the matters fromwhich the appointee will be
recused and describing the recusal screening process.
The screening process should identify the person(s) who
W ll screen matters fromthe appoi ntee and to whom such
matters will be referred for action.

The recusal document should be revised and updated
regularly based on the appointee’ s changing financial
ci rcunst ances, staff, and official duties. As a good
practice, a copy of the recusal docunment nay be given to
t he appoi ntee’ s subordi nates and supervi sors;
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Waiver - A copy of any waivers issued pursuant to
18 U S.C. 8§ 208(b) and signed by the appropriate
official. The waiver should conply with the requirenents
of subpart Cof 5 CF. R part 2640; and

TQualified Trust - Al information required by subpart
D of 5 CF.R part 2634 nust be submtted for OGE s
certification of any qualified blind trust or qualified
di versified trust.

OGE nonitors the conpliance of all Senat e- confi rmed
Presidential appointees with the terns of their ethics agreenents.
If you have any questions about the conpliance process, please
contact Grace Clark of this Ofice, at 202-208-8000, ext. 1170.
Questions concerning the content of any proposed ethics agreenent
shoul d be addressed to the OGE revi ewer assigned to a gi ven nom nee

report.

At t achnent



