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LEXSEE 1 OP OLC 16 

OPINION OF THE OFFICE OF LEGAL COUNSEL 

778 INSPECTOR GENERAL LEGISLATION 

1977 OLC LEXIS 8; 1 Op. O.L.C. 16 

February 21, 1977 

ADDRESSEE: 
[*1] 

Memorandum Opinion for the Attorney General 

OPINIONBY: HARMON 

OPINION: 

[**16] Certain questions exist concerning the constitutionality of H.R. 2819, which would establish an Office of 
Inspector General in six executive departments n1 and five other executive establishments. n2 It is our opinion that the 
provisions in this bill, which make the Inspectors General subject to divided and possibly inconsistent obligations to the 
executive and legislative branches, violate the doctrine of separation of powers and are constitutionally invalid. This 
memorandum briefy outlines the major provisions of the bill, discusses the constitutional problems presented by those 
provisions, and recommends modifications to remedy those problems. 

n1 The Departments included are Agriculture, Commerce, Housing and Urban Development, Interior, Labor, 
and Transportation. 

n2 The other establishments are the Energy Research and Development Administration, the Environmental 
Protection Agency, the General Services Administration, and the National Aeronautics and Space Administration. 

A. Description of the Inspector General Legislation Pending Before Congress 

H.R. 2819 was introduced on February 1, 1977, by Representatives [*2] Fountain and Brooks and has been referred to 
the Committee on Government Operations. The bill combines and reorganizes the present internal audit and investigative 
units in each of the 11 agencies that are the subject of the bill into a single office with certain additional responsibilities. 
The primary functions of the Inspector General's Office would be: (1) to develop and supervise programs (including 
audits and investigations) in the agency to promote efficiency and to prevent fraud and abuse; (2) to keep both the head of 
the agency and Congress fully informed regarding these matters; and (3) to recommend and report on the implementation 
of corrective actions. 

Each Inspector General is required to prepare and submit to Congress, as well as to the head of the agency, a variety 
of reports, and is [**17] required to supply additional documents and information to Congress on request. These reports 
are required to be submitted directly to Congress without clearance or approval by the agency head or anyone else in the 
executive branch. The Inspector General is authorized to have access to a broad range of materials available to the agency 
and is given subpoena power to obtain [*3] additional documents and information. 

The Inspectors General are to be appointed by the President (with the advice and consent of the Senate) "without 
regard to political affiliation," and whenever the President removes an Inspector General from office, the bill would 
require the President to notify both Houses of the reasons for removal. 

The bill is modeled on Title II of Pub. L. No. 94505, 90 Stat. 2429, which establishes an Office of Inspector General 
in the Department of Health, Education, and Welfare (HEW). No Inspector General for HEW has been appointed to date. 

B. Constitutional Objections 

1. As a threshold matter, the Justice Department has repeatedly taken the position that continuous oversight of the 
functioning of executive agencies, such as that contemplated by the requirement that the Inspector General keep Congress 
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fully and currently informed, is not a proper legislative function. In our opinion, such continuing supervision amounts 
to an assumption of the Executive's role of administering or executing the laws. However, at the same time it must be 
acknowledged that Congress has enacted numerous statutes with similar requirements, many of which are currently [*4] 
in force. 

2. An even more serious problem is raised, in our opinion, by the provisions that make the Inspectors General 
subject to divided and possibly inconsistent obligations to the executive and legislative branches, in violation of the 
doctrine of separation of powers. In particular, the Inspector General's obligation to keep Congress fully and currently 
informed, taken with the mandatory requirement that he provide any additional information or documents requested by 
Congress, and the condition that his reports be transmitted to Congress without executive branch clearance or approval, 
are inconsistent with his status as an officer in the executive branch, reporting to and under the general supervision of 
the head of the agency. Article II vests the executive power of the United States in the President. This includes general 
administrative control over those executing the laws. See, Myers v. United States, 272 U.S. 52, 163164 (1926). The 
President's power of control extends to the entire executive branch, and includes the right to coordinate and supervise all 
replies and comments from the executive branch to Congress. See, Congress Construction Corp. v. [*5] United States, 
314 F. 2d 527, 530532 (Ct. Cl. 1963). 

3. Under the bill, the Inspector General has an unrestricted access to executive branch materials and information. He 
has an unqualified and [**18] independent obligation to provide such materials and documents to the Congress as it 
may request. Obviously the details of some investigations by the Inspector General (or by the Justice Department) might 
well, under settled principles, require them to be withheld from Congress through the assertion of executive privilege. 
But the bill as written would preclude that assertion in view of the Inspector General's duty to make requested materials 
and information available to Congress. 

4. Finally, we are of the opinion that the requirement that the President notify both Houses of Congress of the reasons 
for his removal of an Inspector General constitutes an improper restriction on the President's exclusive power to remove 
Presidentially appointed executive officers. Myers v. United States, supra. Although Congress has the authority to limit 
the President's power to remove quasijudicial or quasilegislative officers, Wiener v. United States, 357 U.S. 349 (1958), 
[*6] Humphrey's Executor v. United States, 295 U.S. 602 (1935), the power to remove a subordinate appointed officer 
within one of the executive departments is a power reserved to the President acting in his discretion. n3 

n3 We also question the validity of the requirement that the President appoint each Inspector General "without 
regard to political affiliation." This implies some limitation on the appointment power in addition to the advice and 
consent of the Senate. 

C. Suggested Modifications 

We believe that the constitutional problems raised by the proposed legislation could only be cured through modification 
that would clearly establish the Inspector General as an executive officer responsible to the head of the agency. 

The principal problem with the proposed legislation is that the Inspector General is neither fish nor fowl. While 
the Inspector General is supposed to be under the general supervision of the agency head, the Inspector General reports 
directly to Congress. He is to have free access to all executive information within the agency, yet he is not subject to the 
control of the head of the agency or, for that matter, even to the control of the President. [*7] 

In our opinion, the only means by which this bill could be rendered constitutional would be to modify it so as clearly 
to establish the Inspector General as an executive officer subject to the supervision of the agency head and subject to the 
ultimate control of the Chief Executive Officer. We recommend the following modifications: 

1. Reports of problems encountered and suggestions for remedial legislation may be required of the agencies in question, 
but those reports must come to Congress from the statutory head of the agency, who must reserve the power of supervision 
over the contents of these reports. 

2. The constitutional principle of executive privilege must be preserved. The provision in the bill requiring reports to 
Congress [**19] of all "flagrant abuses or deficiencies" within 7 days after discovery would risk jeopardizing ongoing 
investigations by the agency and the Justice Department, many of which would be subject to a claim of privilege. That 
provision should be qualified by a specific reference to the possibility of a claim of privilege, or deleted entirely from the 
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bill. 

3. Finally, the power of the President to remove subordinate executive officers [*8] must remain intact. The requirement 
in the bill that the President report to Congress the reasons for his removal of an Inspector General would infringe on this 
power and should be eliminated. 

JOHN M. HARMON


Acting Assistant Attorney General


Office of Legal Counsel
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LEXSEE 13 OP. O.L.C. 54 

OPINION OF THE OFFICE OF LEGAL COUNSEL 

Inspector General Authority to Conduct Regulatory Investigations 

The Inspector General Act of 1978, as amended, does not generally vest in the Inspector 
General of the Department of Labor the authority to conduct investigations pursuant to 

regulatory statutes administered by the Department of Labor. The Inspector General has an 
oversight rather than a direct role in investigations conducted pursuant to regulatory statutes: he 
may investigate the Department's conduct of regulatory investigations, but may not conduct such 

investigations himself. 

The responsibility to conduct regulatory investigations cannot be delegated by the Secretary to 
the Inspector General pursuant to section 9(a)(2) of the Inspector General Act. 

The significant investigative authority granted to Inspectors General under the Inspector General 
Act includes the authority to investigate recipients of federal funds, such as contractors and 

grantees, to determine if they are complying with federal laws and regulations and the authority 
to investigate the policies and actions of the Departments and their employees. This latter 

authority includes the authority to exercise "oversight" over the investigations that are integral to 
the programs of the Department. 

1989 OLC LEXIS 70; 13 Op. O.L.C. 54 

March 9, 1989 

ADDRESSEE: 
[*1] 

Memorandum Opinion for the Solicitor Department Of Labor 

OPINIONBY: KMIEC 

OPINION: 

This memorandum responds to the request of September 23, 1988, as supplemented by a letter of December 5, 1988, 
for the opinion of this Office as to the scope of the investigative authority of the Inspector General of the Department of 
Labor under the Inspector General Act of 1978, Pub. L. No. 95452, 92 Stat. 1101 (1978), as thereafter amended (codified 
as amended at 5 U.S.C. app. ** 19) ("the Act"). Specifically, we were asked to determine whether the authority granted 
the Inspector General includes the authority to conduct investigations pursuant to statutes that provide the Department 
with regulatory jurisdiction over private individuals and entities that do not receive federal funds. 

As set forth below, we conclude that the Act does not generally vest in the Inspector General authority to conduct 
investigations pursuant to regulatory statutes administered by the Department of Labor. n1 Rather, Congress intended the 
Inspector General to be an objective official free from general regulatory responsibilities who investigated the employees 
and operations of the Department, as well as its contractors, grantees and other [*2] recipients of federal funds, so as to 
root out waste and fraud. Thus, the Inspector General has an oversight rather than a direct role in investigations conducted 
pursuant to regulatory statutes: he may investigate the Department's conduct of regulatory investigations but may not 
conduct such investigations himself. n2 

n1 We shall henceforth refer to such investigations as "regulatory investigations." Such investigations generally 
have as their objective regulatory compliance by private parties. On the other hand, investigations properly within the 
ambit of the Inspector General generally have as their objective the elimination of waste and fraud in governmental 
departments, including waste and fraud among its employees, contractors, grantees and other recipients of federal 
funds. As we note below, however, see infra note 20, the Inspector General may investigate private parties who do 
not receive federal funds when they act in collusion with the Department's employees or other recipients of federal 
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funds to avoid regulatory compliance. 

n2 When our opinion was first requested in this matter, we attempted to limit our opinion to the specific 
situation that prompted the dispute between the Solicitor of Labor and the Inspector General. See Letter for George 
R. Salem, Solicitor of Labor, from Douglas W. Kmiec, Assistant Attorney General, Office of Legal Counsel (Oct. 
28, 1988); Letter for J. Brian Hyland, Inspector General, Department of Labor, from Douglas W. Kmiec, Assistant 
Attorney General, Office of Legal Counsel (Oct. 28, 1988). Your predecessor replied that the dispute had not arisen 
from a specific statutory or factual context, but rather from the Inspector General's claim of "general authority 
to investigate any violation of any statute administered or enforced by the Department." Letter for Douglas W. 
Kmiec, from George R. Salem at 1 (Dec. 5, 1988). In his response, the Inspector General agreed that the dispute 
concerned the existence of such general authority. Letter for Douglas W. Kmiec, from J. Brian Hyland (Dec. 22, 
1988) ("Hyland Letter"). Accordingly, while we have made reference to certain specific regulatory schemes (such 
as the Fair Labor Standards Act) which Mr. Salem offered as paradigmatic examples of statutes giving rise to the 
general dispute, we have responded to the request with an opinion establishing general principles. We would be 
pleased to give more specific guidance with respect to the scope of the Inspector General's authority in the context 
of a particular statutory scheme should you or the Inspector General so request. 

[*3] 

I. Background 

A dispute has arisen between the Solicitor and Inspector General of the Department of Labor as to the types of 
investigations the Inspector General is authorized to conduct. It is undisputed that the Inspector General is authorized to 
conduct investigations of the Department's operations, employees, contractors, grantees and other recipients of federal 
funds. What is disputed is whether the Inspector General is also authorized to conduct investigations pursuant to statutes 
that grant the Department regulatory authority over individuals and entities outside the Department who do not receive 
federal funds. 

The dispute has precipitated interest beyond the Department of Labor. n3 At issue is the authority of the Inspector 
General under regulatory statutes such as the Fair Labor Standards Act ("FLSA"), 29 U.S.C. ** 201219, and the 
Occupational Safety and Health Act ("OSHA"), 29 U.S.C. ** 651678, which impose restrictions on individuals and 
entities who are not employees of a Department and who are not contractors, grantees or other recipients of federal funds 
distributed by the Department. n4 FLSA, for instance, requires that a fixed minimum wage be paid to any covered [*4] 
employee, id. * 206, as well as imposing other regulatory requirements such as restricting the work week to 40 hours 
unless the employee is compensated at not less than one and one half times the regular rate. Id. * 207. Similarly, OSHA 
imposes on employers the duty to furnish a safe workplace and to comply with the safety standards promulgated by the 
Secretary of Labor under its authority. Id. * 654(a). 

n3 The Inspector General Act is a generic one in the sense that its core provisions apply to most of the 
departments and agencies of the federal government. See 5 U.S.C. app. ** 2(1), 11(2) & 8E. Our opinion, 
therefore, will necessarily have applicability beyond the Department of Labor. For this reason, this opinion has 
been of interest to various Inspectors General in other departments, and in addition to the materials submitted by 
the Inspector General of the Department of Labor, we have reviewed carefully the letters and memoranda other 
Inspectors General have submitted to us. Memorandum for Dennis C. Whitfield, Deputy Secretary of Labor, from 
Richard Kusserow, Inspector General, Department of Health and Human Services ("HHS") (Oct. 6, 1988); Letter 
for Douglas W. Kmiec, Assistant Attorney General, Office of Legal Counsel, from Charles R. Gillum, Inspector 
General, Small Business Administration (Nov. 4, 1988); Letter for Douglas W. Kmiec, from John W. Melchner, 
Inspector General, Department of Transportation (Dec. 1, 1988); Letter for Douglas W. Kmiec, from Paul A. 
Adams, Inspector General, Department of Housing and Urban Development (Nov. 30, 1988); Letter for Douglas 
W. Kmiec, from Francis D. DeGeorge, Inspector General, Department of Commerce (Dec. 1, 1988). 

[*5] 

n4 At our request, the Solicitor provided a detailed description of three investigations undertaken by the 
Inspector General. This was to clarify for our benefit the nature of the dispute between the Solicitor and the 
Inspector General. We have addressed here the general legal question asked by the Solicitor. We express no opinion 
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as to whether any of these particular investigations was authorized. 

The Secretary of Labor is the official charged with administering these statutes. That authority includes specific grants 
of enforcement and investigative authority. See, e.g., id. ** 212(b), 657. The Inspector General, however, believes that the 
provisions of the Act granting him authority to conduct investigations "relating to the programs" of the Department vest 
in him general investigative authority under these regulatory statutes. Memorandum for the Deputy Secretary, Department 
of Labor, from J. Brian Hyland, Inspector General, Department of Labor, Re: Authority of Inspector General at 2 (Oct. 
17, 1988) ("Hyland Memo"). n5 Indeed, he argues that since the Act gives him authority to "supervise" all investigations 
"relating to programs" of the Department of Labor, he has supervisory [*6] authority over the Secretary of Labor 
with respect to her exercise of her statutory authority to conduct investigations pursuant to the regulatory statutes the 
Department administers. Id. at 7. 

n5 The Inspector General does not claim that he has the same enforcement and litigative authority as the 
Secretary of Labor. For instance, he neither claims authority under the FLSA to impose civil monetary penalties, 
nor the authority to initiate civil litigation. Rather, he claims the authority to conduct regulatory investigations and 
refer the results to the Department of Justice for civil action or criminal prosecution. 

The Solicitor disagrees. He views the Inspector General as an auditor and internal investigator for the Department 
authorized to investigate the operations of the Department, the conduct of its employees and the Department's contractors, 
grantees and other recipients of federal funds. n6 

n6 The Solicitor does not question the authority of the Inspector General to conduct investigations relating to 
organized crime and racketeering to the extent that authority derives from the jurisdiction of the Office of Special 
Investigations whose functions were specifically transferred to the Inspector General in the Act. 5 U.S.C. app. * 
9(a)(1)(G). Various issues relating to the scope of that authority are addressed in an earlier opinion of this Office. 
Memorandum for Stephen S. Trott, Assistant Attorney General, Criminal Division, from Larry L. Simms, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: OnSite Inspection of Books and Records in Criminal 
Investigations of Labor Unions and Employee Benefit Plans (Dec. 23, 1983). 

[*7] 

II. Discussion 

The Act established the Office of Inspector General in the Department of Labor and in the other covered departments. 
The purpose of the Act, as stated in section 2, is "to create independent and objective units" to "conduct and supervise 
audits and investigations relating to the programs and operations" of the covered departments, 5 U.S.C. app. * 2(1), 
and "to provide leadership and coordination and recommend policies for activities designed (A) to promote economy, 
efficiency, and effectiveness in the administration of, and (B) to prevent and detect fraud and abuse in, such programs and 
operations." Id. * 2(2). 

Section 4 of the Act provides authority that is correlative to these responsibilities: 

(a) It shall be the duty and responsibility of each Inspector General, with respect to the establishment within which 
his Office is established

(1) to provide policy direction for and to conduct, supervise, and coordinate audits and investigations relating to the 
programs and operations of such establishment; 

. . . . 

(3) to recommend policies for, and to conduct, supervise, or coordinate other activities carried out or financed by 
such establishment for the purpose [*8] of promoting economy and efficiency in the administration of, or preventing and 
detecting fraud and abuse in, its programs and operations; 

. . . . 

Id. * 4(a). Furthermore, section 6(a)(2) authorizes the Inspector General "to make such investigations and reports 
relating to the administration of the programs and operations of the applicable establishment as are [in his judgment] 
necessary or desirable." Id. * 6(a)(2). 

Finally, section 9(a)(2) authorizes the transfer of "such other offices or agencies, or functions, powers, or duties 
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thereof, as the head of the establishment involved may determine are properly related to the functions of the [Inspector 
General] and would, if so transferred, further the purposes of this Act," but adds the caveat: "except that there shall not be 
transferred to an Inspector General . . . program operating responsibilities." Id. * 9(a)(2). 

The question presented is the meaning of the phrase "relating to the programs and operations" in section 4 and 
"relating to the administration of the programs and operations" in section 6, as well as similar language elsewhere in the 
Act. n7 The Act does not define terms such as "investigations" and "programs," [*9] nor does the Act expressly address 
whether the Inspector General is authorized to conduct investigations pursuant to regulatory statutes administered by the 
Department. But we think the meaning of the statutory language is clear when examined in the context of the structure 
and legislative history of the Act. 

n7 In a supplemental letter to us, the Inspector General argues that it is necessary to accept his broad view of 
his authority lest a situation be created whereby there was no entity investigating a widerange of criminal offenses 
under the regulatory jurisdiction of the Department of Labor. Letter for Douglas W. Kmiec, Assistant Attorney 
General, Office of Legal Counsel, from J. Brian Hyland, Inspector General, Department of Labor (Dec. 22, 1988). 
Specifically, he argues that while the Department of Labor may generally have criminal investigative authority over 
the offenses listed in the labor provisions (title 29 of the U.S. Code), it does not, with one specific exception, have 
criminal investigative authority over the general criminal provision of title 18. Id. at 12. By contrast, the Inspector 
General argues that he does possess criminal investigative authority under title 18. Id. at 2. 

The Inspector General's argument is misconceived. We have no doubt that the Inspector General has criminal 
investigative authority, see 5 U.S.C. app. * 4(d); United States v. Aero Mayflower Transit Co., 831 F.2d ll42, ll45 
& n.3 (D.C. Cir. 1987), but he only has that authority within the scope of his statutorilygranted investigative 
authority. It is the scope of that authority that is at issue here. 

Moreover, we note that it would by no means be anomalous if neither the Secretary of Labor nor the Inspector 
General had criminal investigative authority over some statutory violation that affected the Department of Labor. 
The Federal Bureau of Investigation ("FBI") has general criminal investigative authority over all violations of 
federal law. 28 U.S.C * 533(1); 28 C.F.R. * 0.85(a) (1989). See also 28 U.S.C. * 535. Other departments or agencies 
have authority to conduct criminal investigations only "when investigative jurisdiction has been assigned by law to 
such departments and agencies." 28 U.S.C. * 533. Thus, it is not unusual for the FBI to have exclusive criminal 
investigative authority with regard to certain statutory violations. 

[*10] 

The impetus for the Inspector General Act of 1978 was revelations of significant corruption and waste in the operations 
of the federal government, and among contractors, grantees and other recipients of federal funds. S. Rep. No. 1071, 95th 
Cong., 2d Sess. 4 (1978). Furthermore, Congress concluded that the existing audit and investigative units were inadequate 
to deal with this problem because they reported to, and were supervised by, the officials whose programs they were to 
audit and investigate. Id. at 56; H.R. Rep. No. 584, 95th Cong., 1st Sess. 5 (1977). 

The Act addressed both the underlying problem and this organizational defect. The Inspector General was to deal with 
"fraud, abuse and waste in the operations of Federal departments and agencies and in federallyfunded programs." S. Rep. 
No. 1071 at 4. The Inspector General was to be an objective official reporting directly to the head of the department and 
not to the program head whose operations were to be audited and investigated. H.R. Rep. No. 584 at 11. This objectivity 
was to be fostered by a lack of conflicting policy responsibility: "[T]he legislation gives the [Inspector General] no 
conflicting policy responsibilities [*11] which could divert his attention or divide his time; his sole responsibility is to 
coordinate auditing and investigating efforts and other policy initiatives designed to promote the economy; efficiency and 
effectiveness of the programs of the establishment." S. Rep. No. 1071 at 7. 

The legislative history of the Act reflects a consistent understanding that the role of the Inspector General was to 
be that of an investigator who would audit and investigate the operations of the departments and their federallyfunded 
programs. See, e.g., S. Rep. No. 1071 at 27 ("The [Inspector General's] focus is the way in which Federal tax dollars are 
spent by the agency, both in its internal operations and its federallyfunded programs."). n8 The legislative history also 
rejects the idea that Inspectors General would have the authority to conduct regulatory investigations of the type at issue 
here. The most comprehensive statement is in the House Report: 

While Inspectors General would have direct responsibility for conducting audits and investigations relating to the 
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efficiency and economy of program operations and the prevention and detention of fraud and abuse in such programs, 
they would not [*12] have such responsibility for audits and investigations constituting an integral part of the programs 
involved. Examples of this would be audits conducted by USDA's Packers and Stockyards Administration in the course 
of its regulation of livestock marketing and investigations conducted by the Department of Labor as a means of enforcing 
the Fair Labor Standards Act. In such cases, the Inspector General would have oversight rather than direct responsibility. 

H.R. Rep. No. 584 at 1213 (emphasis added). See also S. Rep. No. 1071 at 2728. n9 

n8 The Inspector General has quoted to us various statements made by Members of Congress during hearings or 
debates that he asserts support his view that Congress intended that Inspectors General have authority to investigate 
violations of regulatory statutes administered by their departments. These quotations include general statements to 
the effect that Inspectors General were to have broad authority to investigate the programs and employees of the 
departments, see, e.g., Hyland Memo at 3 (quoting Rep. Fountain), as well as general statements that Inspectors 
General would restore public confidence in government, see, e.g., id. at 4 n.8 (quoting Rep. Levitas). None of these 
quotations provides support for the view that Congress intended to vest the Inspectors General with authority over 
regulatory investigations. 

The Inspector General also argues that the hearings made Congress aware that the thenexisting Inspectors 
General were undertaking regulatory investigations under the departments' regulatory statutes, but the evidence he 
cites does not support his argument. For instance, he quotes a report submitted to a Senate Committee at the same 
time as the Senate was considering the Act in which the Inspector General of the Department of Health, Education 
and Welfare defined "abuse" as covering "a wide variety of excessive services or program violations, and improper 
practices," id. at 4, but there is nothing in the quotation to indicate that the reference to "program violations" meant 
general regulatory enforcement rather than violations of law committed by department employees or its contractors 
or employees. Similarly, the Inspector General cites references in the testimony of the nonstatutory Inspector 
General of the Department of Agriculture at the House committee hearings regarding investigations of meat and 
grain inspections which had been conducted by his office. We have examined the portions of the testimony of the 
Inspector General and other officials of the Department of Agriculture at these hearings which dealt with these 
investigations. The only relevant colloquy we can find occurred when Representative Jenrette asked the Audit 
Director of the Department of Agriculture whether the "majority" of these investigations had to do with employees 
of that Department. The response was: "Yes, I would say most of the time it had to do with some sort of inspection 
function and inspection employees. Also, the plants that had been afforded meat inspection service or meat grading 
service." Establishment of Offices of Inspector General: Hearings on H.R. 2819 Before the Subcomm. of the House 
Comm. on Government Operations, 95th Cong., 1st Sess. at 47 (1977). Representative Jenrette then responded that 
this was appropriate because "employees of the Department . . . should certainly have oversight . . . before the citizen 
on the street," and that the people the taxpayers are paying should be subject to "control" and "investigat[ion]." Id. 
We believe, in fact, that the grain inspectors who had been the subjects of these investigations were licensees of the 
Department of Agriculture not employees. In any event, this testimony hardly provides support for the view that 
Congress generally understood that conducting regulatory investigations was part of the role of Inspectors General. 

[*13] 

n9 Similarly, Representative Levitas stated: 

The Inspectors General to be appointed by the President with the advice and consent of the Senate will first 
of all be independent and have no program responsibilities to divide allegiances. The Inspectors General will be 
responsible for audits and investigations only. 

. . . . 

Moreover, the Offices of Inspector General would not be a new "layer of bureaucracy" to plague the public. They 
would deal exclusively with the internal operations of the departments and agencies. Their public contact would 
only be for the beneficial and needed purpose of receiving complaints about problems with agency administration 
and in the investigation of fraud and abuse by those persons who are misusing or stealing taxpayer dollars. 

124 Cong. Rec. 10,405 (1978). 
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The statement in the House Report that Inspectors General were to have "oversight" but not "responsibility for audits 
and investigations constituting an integral part of the program involved" is not surprising because to vest such authority 
in the Inspectors General would have constituted a fundamental alteration in the departments' regulatory authority. It 
would have taken away the power [*14] to control the investigatory portion of a department's regulatory policy from the 
official designated by statute or by the Secretary n10 and placed it in an official separate from the regulatory division of 
the department. n11 As the legislative history makes clear, however, it was not the intention of Congress to make such 
a fundamental change in the regulatory structure of the departments and agencies of the federal government. Rather, 
Congress was concerned with waste of federal funds and the need for an independent official who could review the 
employees and operations of federal agencies. 

n10 For instance, as we have noted before, the Secretary of Labor is expressly provided with authority to engage 
in investigations to assure compliance with the health and safety regulations of OSHA. See 29 U.S.C. * 657. 

n11 The Inspector General argues, however, that no "policy" considerations would be implicated by his having 
supervisory authority over the regulatory investigations of the Department. While conceding that "[d]ecisions 
regarding the emphasis, focus, and type [civil, criminal, administrative] of program enforcement, and the best use 
of available program resources, can have substantive 'policy' ramifications," he states that "these considerations 
have little or no bearing when potential criminal violations are involved," and that it is toward uncovering such 
criminal violations that he intends to direct his efforts. Hyland Memo at 8. The Inspector General's argument fails to 
recognize that whether to choose criminal over civil remedies is one of the classic "policy" choices that a regulator 
must make. 

The Inspector General also argues that his investigative activity implicates no "policy" concerns because he will 
refer cases to the Department of Justice, which will make the final decision as to whether to file criminal charges. 
Hyland Letter at 23. It is true that the Department of Justice has the final say over whether criminal charges will 
be filed. 28 U.S.C. ** 516, 519. But it is equally true that the Department of Justice is responsive to the policy 
judgments of the referring agencies, and will, within the limits of available resources, generally follow the wishes 
of the referring agency as to questions such as the appropriate balance between criminal and civil enforcement. 

[*15] 

The statement in the House Report that Inspectors General were not to conduct investigations "constituting an integral 
part of the programs involved" is also dictated by the nature of the Inspector General's role. The purpose of creating an 
Inspector General was to have an official in the department who would not have responsibility for the operations of the 
department and would thus be free to investigate and criticize. If the Inspector General undertakes investigations under 
the department's regulatory statutes, he could not perform this role. One of the Inspector General's functions is to criticize 
regulatory investigative policy, a function he cannot perform if it is his responsibility to set and implement that policy. 

The Inspector General, for instance, indicates that he disagrees with the current regulatory investigative policy of 
OSHA which he views as illustrating "an ingrained philosophy of enforcement that subordinates and trivializes the 
investigation and prosecution of significant criminal felony violations in favor of civil and administrative remedies and 
petty criminal offenses (e.g., misdemeanors)." Hyland letter at 4. We would expect therefore that the Inspector [*16] 
General might discharge his statutory "oversight" duty by preparing a report for the Secretary and Congress detailing 
this criticism of OSHA's regulatory investigative policies. See 5 U.S.C. app. * 5. However, once the Inspector General 
assumes authority over OSHA's regulatory investigative activity  as under his interpretation of the statutory language he 
is bound to do n12  he would become an official responsible for implementing policy. Thus, with regard to the regulatory 
investigations the Inspector General would be undertaking, there would be no truly objective person to investigate claims 
of misbehavior and abuse. The purpose of the Act is not only to protect the taxpayers' money, but also to serve as a check 
on mistreatment or abuse of the general public by government employees. If the Inspector General, however, is conducting 
and supervising regulatory investigations of the department, the very evil that Congress wanted to avoid by establishing 
an objective Inspector General would be created: namely, the responsible official would be charged with auditing and 
investigating his own office. 

n12 Specifically, the Inspector General argues that the statutory mandate in section 4(a)(1) that the Inspector 
General is "to provide policy direction for and to conduct, supervise, and coordinate audits and investigations 
relating to the programs and operations of" the department vests supervisory power in him over all investigations 
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conducted by the Department of Labor, including investigations such as those conducted under OSHA that are 
integral to the regulatory enforcement of the program. Hyland Memo at 7. 

[*17] 

In sum, we think that the legislative history and structure of the Act provides compelling evidence that in granting the 
Inspector General authority to "conduct and supervise audits and investigations relating to the programs and operations" 
of the department, 5 U.S.C. app. * 2(1), Congress did not intend to grant the Inspector General authority to conduct, in the 
words of the House Report, "investigations constituting an integral part of the programs involved." Rather, the Inspector 
General's authority with respect to investigations pursuant to the Department's regulatory statutes is, again in the words of 
the House Report, one of "oversight." We therefore conclude that investigations undertaken pursuant to the Department 
of Labor's regulatory statutes, such as FLSA and the OSHA, are not the type authorized by the Act. 

We also conclude that this type of regulatory investigative authority cannot be delegated by the Secretary to the 
Inspector General under section 9(a)(2) of the Act. n13 Section 9(a)(2) authorizes the Secretary to transfer additional 
functions to the Inspector General but only if they are "properly related" to the functions of the Inspector General and 
would "further [*18] the purposes of this Act." It specifically forbids the transfer of "program operating responsibilities" 
to the Inspector General. Whether or not the conduct of investigations pursuant to regulatory statutes constitutes "program 
operating responsibilities" within the meaning of the Act, such investigative authority, as outlined above, is inconsistent 
with structure and purpose of the Act and cannot be said to be "properly related" to the Inspector General's functions, nor 
could the transfer of these functions to the Inspector General be said to "further the purpose of the Act." n14 Thus, if the 
Secretary and the Inspector General believe that there is a need for the Inspector General to undertake particular types of 
regulatory investigations, they should seek from Congress specific amendments of the Act. n15 

n13 We do not address whether any other statute provides the Secretary with authority to delegate such functions 
to the Inspector General. Nor do we address how any such provision should be reconciled with the Act's express 
prohibition on the transfer of "program operating responsibilities" to an Inspector General. 

Moreover, while we do not agree that section 9(a)(2) provides authority to delegate the conduct of regulatory 
investigations to the Inspector General of Health and Human Services, see Memorandum for Dennis C. Whitfield, 
Deputy Secretary of Labor, from Richard P. Kusserow, Inspector General, Department of Health and Human 
Services at 67 (Oct. 6, 1988), we believe that the Inspector General may possess authority to conduct certain 
investigations into the programs he references (such as Medicare) as part of his responsibility under the Act to 
investigate regulatory compliance by recipients of federal funds. We have not been asked, however, to review any 
specific statutes under the jurisdiction of the Secretary of HHS and thus do not address this question. 

[*19] 

n14 We also disagree with the Inspector General that he can assume criminal investigative authority by means 
of a Memorandum of Understanding ("MOU") with the FBI. As this Office has previously stated, the Attorney 
General does not have the authority to delegate his criminal investigative authority under 28 U.S.C. * 533 to other 
departments or agencies of the government. See, e.g., Department of Labor Jurisdiction to Investigate Certain 
Criminal Matters, 10 Op. O.L.C. 130, 13233 (1986). An MOU with the FBI is only appropriate where the 
department or agency already has criminal investigative authority concurrent with that of the FBI. Id. at 133. 

Accordingly, insofar as any MOU purports to provide the Inspector General with criminal investigative authority 
not specifically granted by statute, it should be revised. On the other hand, the Department of Justice may deputize 
officials in other agencies, including investigators assigned to an Inspector General's office, to enforce the criminal 
law. Of course, criminal investigations by deputized officials in other agencies remain under the supervision of the 
Department of Justice. 

n15 The Act itself contains what appears to be at least one specific exception in the authorization of the transfer 
of the Office of Special Investigations in the Department of Labor to the Inspector General. See supra note 6. In 
1988, there was also an attempt to transfer the Office of Investigations at the Nuclear Regulatory Commission 
("NRC") to the new office of the Inspector General of NRC, but that attempt did not succeed. See infra note 19. 

[*20] 
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Our conclusions here are consistent with the decision of the district court in United States v. Montgomery County 
Crisis Center, 676 F. Supp. 98 (D. Md. 1987). n16 In this case, the Inspector General of the Department of Defense had 
issued a subpoena to a community counseling center seeking production of documents relating to telephone calls made by 
a member of the United States Navy who was allegedly suicidal and who had allegedly disclosed classified information 
during the telephone calls. In holding the subpoena to be outside the scope of the Inspector General's authority, the court 
pointed to a number of factors including privacy concerns, no one of which was necessarily dispositive. Id. at 99. Three 
of the factors the court pointed to, however, are relevant here. The court stated: 

First the "investigation" to which the subpoena relates concerns a security matter, not one involving alleged fraud, 
inefficiency or waste  the prevention of which is the Inspector General's clearest statutory charge. 

Second, the "investigation" is not even ostensibly related to a general programmatic review but is limited to tracking 
down the source of one alleged security breach. 

n16 The conclusion we reach here is also consistent with an earlier opinion of this Office. Authority of the State 
Department Office of Security to Investigate Passport and Visa Fraud, 8 Op. O.L.C. 175 (1984). In this opinion we 
considered among other questions whether the Inspector General of the Department of State had authority only to 
investigate "passport and visa malfeasance" under 18 U.S.C. ** 15421546 (malfeasance or criminal activity on the 
part of Department of State employees in obtaining passports or visas for themselves or others) or whether he also 
could investigate "passport and visa fraud" under 18 U.S.C. * 1541 (criminal deceit in passport or visa acquisition 
by persons other than Department of State employees). At that time, the authority of the Inspector General of 
the Department of State derived from the Foreign Service Act of 1980, 22 U.S.C. * 3929. (The Department of 
State was first brought within the ambit of the Act by Pub. L. No. 99399, 100 Stat. 867 (1986).) The Foreign 
Service Act, however, had been "patterned" after the Inspector General Act of 1978 and explicitly incorporated the 
portions of the Act granting investigative authority. Thus, we looked to the structure and legislative history of the 
Act for guidance in determining the scope of the investigative authority possessed by the Inspector General under 
the Foreign Service Act. 8 Op. O.L.C. at 17778. Our conclusion was that legislative history of the Act "strongly 
suggests that Congress intended that the focus of the Inspector General's authority be on the conduct of Department 
employees or contractors as opposed to the conduct of outside persons who may have occasion to deal with the 
Department." Id. at 178. Ultimately we concluded that Inspector Generals did not have authority to investigate 
"passport and visa fraud," i.e., fraud not involving employees of the Department of State. Id. at 179. 

Our opinion is also consistent with various judicial decisions upholding the subpoena power of Inspectors 
General in cases involving investigations of contractor or grantee fraud. See, e.g., United States v. Westinghouse 
Elec. Corp., 788 F.2d 164 (3d Cir. 1986) (Inspector General of Department of Defense investigation of defense 
contractor); United States Dep't of Hous. and Urban Dev. v. Sutton, 68 B.R. 89 (E.D. Mo. 1986) (Inspector General 
of HUD investigation of properties insured by HUD). The only judicial opinion that we are aware of that is possibly 
inconsistent with our opinion is an unreported district court opinion that was supplied to us by the Inspector General, 
United States v. H.P. Connor (Civ. No. 854638, D.N.J., Dec. 9, 1985). This decision involved the enforcement of a 
subpoena issued by the Inspector General in the course of an investigation of alleged DavisBacon Act violations. 
In an opinion enforcing the subpoena, the court stated: "No argument can be made that this investigation is beyond 
the Inspector General's statutory grant." Slip Op. at 6. There is no citation or reasoning to support this statement, 
and it is unclear from the opinion whether this issue was even argued. We think the issue of whether the Inspector 
General of the Labor Department has general authority to investigate all federal contractors under the DavisBacon 
Act is more complex than the district court's opinion reveals. 

The DavisBacon Act requires federal contractors to pay a minimum wage (established by reference to 
prevailing wages in the community). 40 U.S.C. * 276(a). The Secretary of Labor is expressly given authority to 
conduct investigations to assure compliance with these requirements. See Reorg. Plan No. 14 of 1950, 5 U.S.C. 
app. at 1261. In order to assure compliance with the DavisBacon Act, we understand the Secretary of Labor 
may investigate not only contractors of the Department of Labor but any federal contractor. To the extent this is 
true, investigations of contractors outside the Department of Labor seem akin to regulatory investigations because 
they are unrelated to waste and fraud in the operations of the Department of Labor itself or among its employees, 
contractors or grantees. Thus, there is a substantial question whether it is appropriate for the Inspector General of 
the Department of Labor to conduct general investigations of DavisBacon Act compliance by federal contractors 
outside the Department of Labor. Before rendering an opinion on the scope of the authority of the Inspector General 
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of the Department of Labor to conduct investigations pursuant to the DavisBacon Act, however, we would want 
your views and those of the Inspector General on how this issue should be resolved in light of the general principles 
set out in this opinion and the specific provisions of the DavisBacon Act. 

[*21] 

. . . . 

[In addition,] although the Inspector General is authorized to issue subpoenas to carry out all of his "functions 
assigned by . . . [law]," the language of the Senate Committee Report on the 1978 Inspector General Act makes clear that 
in granting him subpoena power Congress was focusing upon obtaining records necessary to audit and investigate the 
expenditure of federal funds. 

Id. While Montgomery Crisis Center involved a different type of investigation than those at issue here, the court's 
analysis of the Inspector General's statutory investigative authority supports the conclusions we have reached. 

We also note that the legislative history of the recent amendments to the Act, Pub. L. No. 100504, 102 Stat. 2515 
(1988) (to be codified at 5 U.S.C. app.), which extended its coverage to a number of other Departments, including the 
Treasury Department and the Department of Justice, as well as extending the Inspector General concept to 33 other 
"designated federal entities," displays an understanding of the authority of the Inspector General that is fully consistent 
with the conclusions we have reached in this opinion. For instance, the House Report responded to concerns [*22] that 
extending the Act to the Department of Justice would interfere with the Department's investigative and law enforcement 
functions in the following language: 

A simple extension of the 1978 act to include the Department of Justice would not result in a direct and significant 
distortion and diffusion of the Attorney General's responsibilities to investigate, prosecute, or to institute suit when 
necessary to uphold Federal law. The investigation and prosecution of suspected violations of Federal law and the conduct 
of litigation are parts of the basic mission or program functions of the Department of Justice. The 1978 act does not 
authorize inspectors general to engage in program functions and, in fact specifically prohibits the assignment of such 
responsibilities to an inspector general. 

H.R. Rep. No. 771, 100th Cong., 2d Sess. 9 (1988). 

Similarly, the House Report described the provisions of the proposed bill (to be codified as section 8E of the Act) 
which extended the Inspector General concept n17 to 33 other federal entities as requiring "that multiple audit and 
investigative units in an agency (except for units carrying out audits or investigations as an integral part of [*23] the 
program of the agency) be consolidated into a single Office of Inspector General . . . who would report directly to the 
agency head and to the Congress." Id. at 14 (emphasis added). n18 This statement is followed almost immediately by 
the statement that these newlycreated "inspectors general would have the same authorities and responsibilities as those 
provided in the 1978 act." Id. at 15. It is also significant that a provision in the Senate bill that would have transferred to 
the newlycreated Office of the Inspector General at the Nuclear Regulatory Commission the office that conducted the 
Commission's regulatory investigations was dropped after objections were raised by several Senators. n19 

n17 The principal difference between the Inspectors General at these 33 entities and the Inspectors General in 
the other departments and agencies is that the former are appointed, and removable, by the head of the agency or 
entities rather than by the President. See 5 U.S.C. app. * 8E(c). 

n18 This quotation is from the Committee report describing the bill that was passed by the House, and the 
relevant provisions of which were adopted by the HouseSenate conference and enacted into law. An earlier version 
of the bill introduced in the House, see 134 Cong. Rec. 3013 (1988), but never voted on, as well as the bill passed 
by the Senate, see 134 Cong. Rec. 612 (1988), included a definition of the "audit units" that were to be established 
in the other federal establishments that tracks the quoted language in the Committee report. A comparison of the 
two versions of the House bill indicates that the definition was dropped as part of a simplification of the structure 
of the bill whereby the concept of the Inspector General was incorporated by reference rather than being defined. 
There is nothing in the House debates to suggest that the deletion of this definition from the earlier version of 
the bill was intended to have substantive effect. This is confirmed by the Conference Report, which in describing 
the reconciliation of the relevant portions of the House and Senate bills does not indicate that the deletion of the 
definition of "audit unit" from the Senate bill was understood to have any substantive consequences. See 134 Cong. 
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Rec. 27,283 (1988). 
[*24] 

n19 The bill as introduced in the Senate provided for the transfer to the newlycreated Office of the Inspector 
General at the Nuclear Regulatory Commission not only the personnel and functions of the Office of Internal 
Audit which performed "the typical IG functions  that is, internal audit and investigations," 134 Cong. Rec. 616 
(1988) (statement of Sen. Glenn), but also the functions of the Office of Investigations ("OI"), which conducted 
program investigations of NRC licensees. The Senate Report described the transfer of OI to the Inspector General 
as "consistent" with the Act. S. Rep. No. 150, 100th Cong., lst Sess. 18 (1987). When the bill was reported from 
the Committee to the full Senate, however, there was objection to the transfer of OI to the Office of the Inspector 
General on the ground that it would interfere with the authority of the Commission to perform its regulatory 
functions resulting from its loss of control of the investigative unit which conducted investigations integral to the 
Commission's regulatory mission. 134 Cong. Rec. 616 (1988). As a result, the Committee Chairman, Senator 
Glenn, agreed to drop the transfer of OI to the Office of the Inspector General from the bill. Id. 

[*25] 

Finally, in light of the genuine concern expressed to us by some Inspectors General, we think it worthwhile to set out 
briefly the significant investigatory authority that is granted to Inspectors General under the Act. Without purporting to 
provide a complete description of the nature and scope of these authorities, we simply note that the Inspector General: 
(1) has authority to investigate recipients of federal funds, such as contractors and grantees, to determine if they are 
complying with federal laws and regulations, n20 and (2) can investigate the policies and actions of the Departments 
and their employees. n21 Of significance here, this latter authority includes the authority to exercise "oversight" over the 
investigations that are integral to the programs of the Department. Thus, the Inspector General has the authority to review 
regulatory investigative activities of the Department of Labor, and to report his criticism and findings to the head of the 
department and Congress. All we conclude here is that the Act does not give the Inspector General the authority to assume 
these regulatory investigative responsibilities himself. 

n20 Thus, our opinion should not be understood as suggesting that the Inspector General does not have authority 
to conduct investigations that are external to the Department. He clearly has that authority in the case of federal 
contractors, grantees and other recipients of federal funds, as well as authority to investigate individuals or entities 
that are alleged to be involved with employees of the Department in cases involving employee misconduct or other 
activities involving fraud, waste and abuse. For instance, the Inspector General would clearly be able to undertake 
investigations into the conduct of a corporation that paid bribes to an employee of the Department of Labor to 
overlook violations of OSHA regulations. 

[*26] 

n21 The Solicitor of Labor does not challenge the exercise of such authority by the Inspector General: 

[T]he Inspector General of DOL and I are in full agreement that if the IG's office has reason to believe that some 
sort of misfeasance or malfeasance by DOL personnel has occurred, the IG's Office is fully authorized to investigate 
such possible misconduct, whether or not the investigation of a program violation is also involved. Secondly, the 
investigations to which this question is directed do not include any which might be directed against a recipient of 
funds from the Department, whether those funds have been obtained by means of lawful or unlawful activity, so 
long as the investigation is directed at activities which occurred in connection with the receipt or use of the DOL 
funds. 

Letter for Douglas W. Kmiec, Assistant Attorney General, Office of Legal Counsel, from George Salem, 
Solicitor of Labor, at 2 (Dec. 5, 1988). The Inspector General brought to our attention a 1981 letter from the 
Criminal Division of the Department of Justice. The letter was in response to an inquiry from the General Counsel of 
the Department of Health and Human Services as to the authority of the Inspector General to investigate violations 
of the Food and Drug Act. The relevant portion of the letter states: 

We are of the opinion that the legislation establishing the Inspectors General was generally not intended to 
replace the regulatory function of an agency such as FDA to investigate possible violations of the Act. However, 
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we also feel that as part of the IG's general oversight responsibilities, he is authorized to investigate allegations of 
improprieties within the programs of his department or agency. Therefore, we can envision situations where FDA 
and/or the IG will be investigating alleged violations of the Act. 

Letter for Juan A. del Real, General Counsel, HHS, from D. Lowell Jensen, Assistant Attorney General, 
Criminal Division (Dec. 10, 1981). The Inspector General suggests that this letter supports his view that he has 
authority to conduct regulatory investigations. We find nothing in this letter inconsistent with our conclusion here. 
Like the Criminal Division in 1981, we believe that the Inspector General is authorized to investigate "allegations 
of improprieties within the programs of his department" and thus we too can envision situations where the Inspector 
General of HHS would investigate alleged violations of the Food and Drug Act. An obvious example of such a 
situation would be when there were allegations that employees of the Food and Drug Administration had been 
bribed to approve a drug for sale to the public. 

[*27] 

DOUGLAS W. KMIEC 

Assistant Attorney General 

Office of Legal Counsel 
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2 of 2 DOCUMENTS 

OPINION OF THE OFFICE OF LEGAL COUNSEL 

Congressional Requests for Information from Inspectors General Concerning Open Criminal 
Investigations 

Longestablished executive branch policy and practice, based on consideration of both 
Congress' oversight authority and principles of executive privilege, require that in the absence of 

extraordinary circumstances an Inspector General must decline to provide confidential 
information about an open criminal investigation in response to a request pursuant to Congress' 

oversight authority. 

The reporting provisions of the Inspector General Act do not require Inspectors General to 
disseminate to Congress confidential information pertaining to open criminal investigations. 

1989 OLC LEXIS 112 

March 24, 1989 

ADDRESSEE: 
[*1] 

Memorandum Opinion for the Chairman Investigations/Law Enforcement Committee President's Council on Integrity 
and Efficiency 

OPINIONBY: KMIEC 

OPINION: 

Introduction and Summary 

This memorandum is in response to your request for the opinion of this Office on the obligations of Inspectors 
General ("IGs") with respect to congressional requests for confidential information about open criminal investigations. 
Specifically, you have asked this Office to advise you as to the obligations of the IGs with respect to (1) requests based on 
Congress' oversight authority and (2) requests based on the reporting requirements of the Inspector General Act of 1978 
("the Act"), Pub. L. No. 95452, 92 Stat. 1101 (1978) (codified at 5 U.S.C. app. 3). n1 

n1 On March 8, 1989, Larry Elston of your staff orally confirmed to Paul Colborn of this Office that these are 
the questions on which you seek our opinion. 

As discussed below, when pursuant to its oversight authority Congress seeks to obtain from an IG confidential 
information about an open criminal investigation, established executive branch policy and practice, based on consideration 
of both Congress' oversight authority and principles of executive privilege, require [*2] that the IG decline to provide 
the information, absent extraordinary circumstances. With respect to congressional requests based on the congressional 
reporting requirements of the Act, we have concluded as a matter of statutory construction that Congress did not intend 
those provisions to require production of confidential information about open criminal investigations. Accordingly, IGs 
are under no obligation under the Act to disseminate confidential law enforcement information. 

I. Congressional Requests Based on Oversight Authority 

The decision on how to respond to a congressional request for information from an IG based on Congress' oversight 
authority requires the weighing of a number of factors arising out of the separation of powers between the executive and 
legislative branches. The principal factors to be weighed are the nature of Congress' oversight interest in the information 
and the interest of the executive branch in maintaining confidentiality for the information. 

A. Congress' Oversight Authority 

The constitutional role of Congress is to adopt general legislation that will be implemented  "executed"  by the 
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executive branch. "It is the peculiar province of the [*3] legislature to prescribe general rules for the government of 
society; the application of those rules to individuals in society would seem to be the duty of other departments." Fletcher 
v. Peck, 10 U.S. (6 Cranch) 87, 136 (1810). The courts have recognized that this general legislative interest gives Congress 
investigatory authority. Each House of Congress has power, "through its own process, to compel a private individual to 
appear before it or one of its committees and give testimony needed to enable it efficiently to exercise a legislative function 
belonging to it under the Constitution." McGrain v. Daugherty, 273 U.S. 135, 160 (1927). The issuance of subpoenas in 
aid of this function "has long been held to be a legitimate use by Congress of its power to investigate," Eastland v. United 
States Servicemen's Fund, 421 U.S. 491, 504 (1975), provided that the investigation is "related to, and in furtherance of, a 
legitimate task of the Congress." Watkins v. United States, 354 U.S. 178, 187 (1957). The inquiry must pertain to subjects 
"on which legislation could be had." McGrain v. Daugherty, 273 U.S. at 177. 

In short, Congress' oversight authority is as penetrating and farreaching [*4] as the potential power to enact and 
appropriate under the Constitution. 

Broad as it is, the power is not, however, without limitations. Since Congress may only investigate into those areas in 
which it may potentially legislate or appropriate, it cannot inquire into matters which are within the exclusive province of 
one of the other branches of the Government. 

Barenblatt v. United States, 360 U.S. 109, 11112 (1959) (emphasis added). 

The execution of the law is one of the functions that the Constitution makes the exclusive province of the executive 
branch. Article II, Section 1 provides that "the executive Power shall be vested in a President of the United States of 
America." Article II, Section 3 imposes on the President the corresponding duty to "take Care that the Laws be faithfully 
executed." n2 In particular, criminal prosecution is an exclusively executive branch responsibility. Heckler v. Chaney, 
470 U.S. 821, 832 (1985); Buckley v. Valeo, 424 U.S. 1, 138 (1976); United States v. Nixon, 418 U.S. 683, 693 (1974). 
Accordingly, neither the judicial nor legislative branches may directly interfere with the prosecutorial discretion of 
the executive branch by directing it to [*5] prosecute particular individuals. n3 Indeed, in addition to these general 
constitutional provisions on executive power, the Framers specifically demonstrated their intention that Congress not be 
involved in prosecutorial decisions or in questions regarding the criminal liability of specific individuals by including in 
the Constitution a prohibition against the enactment of bills of attainder. U.S. Const. art. I, * 9, cl. 3. See United States v. 
Lovett, 328 U.S. 303, 31718 (1946); INS v. Chadha, 462 U.S. 919, 96162 (1983) (Powell, J., concurring). 

n2 One of the fundamental rationales for the separation of powers is that the power to enact laws and the power 
to execute laws must be separated in order to forestall tyranny. As James Madison stated in Federalist No. 47: 

The reasons on which Montesquieu grounds his maxim [that the legislative, executive and judicial departments 
should be separate and distinct] are a further demonstration of his meaning. "When the legislative and executive 
powers are united in the same person or body," says he, "there can be no liberty, because apprehensions may arise 
lest the same monarch or senate should enact tyrannical laws to execute them in a tyrannical manner." 

The Federalist No. 47, at 303 (James Madison) (Clinton Rossiter ed., 1961). 
[*6] 

n3 See Heckler v. Chaney, 470 U.S. at 832 ("[T]he decision of a prosecutor in the Executive Branch not to indict 
. . . has long been regarded as the special province of the Executive Branch, inasmuch as it is the Executive who is 
charged by the Constitution to 'take Care that the Laws be faithfully executed.'"); United States v. Nixon, 418 U.S. 
at 693 ("[T]he Executive Branch has exclusive authority and absolute discretion to decide whether to prosecute a 
case."). 

On the other hand, Congress' oversight authority does extend to the evaluation of the general functioning of the 
Inspector General Act and relevant criminal statutes, as well as inquiring into potential fraud, waste and abuse in the 
executive branch. Such evaluations may be seen to be necessary to determine whether the statutes should be amended or 
new legislation passed. See Watkins v. United States, 354 U.S. at 187. Given the general judicial reluctance to look behind 
congressional assertions of legislative purpose, an assertion that Congress needed the information for such evaluations 
would likely be deemed sufficient in most cases to meet the threshold requirement for congressional inquiry. This general 
legislative [*7] interest, however, does not provide a compelling justification for looking into particular ongoing cases. n4 
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Accordingly, we do not believe that as a general matter it should weigh heavily against the substantial executive branch 
interest in the confidentiality of law enforcement information. We discuss that interest next. 

n4 For instance, Congress' interest in evaluating the functioning of a criminal statute presumably can be satisfied 
by numerical or statistical analysis of closed cases that had been prosecuted under the statute, or (at most) by an 
analysis of the closed cases themselves. 

B. Executive Privilege 

Assuming that Congress has a legitimate legislative purpose for its oversight inquiry, the executive branch's interest in 
keeping the information confidential must be assessed. This subject is usually discussed in terms of "executive privilege," 
and we will use that convention here. n5 Executive privilege is constitutionally based. To be sure, the Constitution nowhere 
expressly states that the President, or the executive branch generally, enjoys a privilege against disclosing information 
requested by the courts, the public, or the legislative branch. The existence [*8] of such a privilege, however, is a 
necessary corollary of the executive function vested in the President by Article II of the Constitution, has been asserted 
by numerous Presidents from the earliest days of our Nation, and has been explicitly recognized by the Supreme Court. 
United States v. Nixon, 418 U.S. at 70506. There are three generallyrecognized components of executive privilege: state 
secrets, law enforcement, and deliberative process. Since congressional requests for information from IGs will generally 
implicate only the law enforcement component of executive privilege, we will limit our discussion to that component. 

n5 The question, however, is not strictly speaking just one of executive privilege. While the considerations 
that support the concept and assertion of executive privilege apply to any congressional request for information, 
the privilege itself need not be claimed formally visavis Congress except in response to a lawful subpoena; in 
responding to a congressional request for information, the executive branch is not necessarily bound by the limits 
of executive privilege. 

It is well established and understood that the executive branch has generally limited [*9] congressional access 
to confidential law enforcement information in order to prevent legislative pressures from impermissibly influencing 
its prosecutorial decisions. As noted above, the executive branch's duty to protect its prosecutorial discretion from 
congressional interference derives ultimately from Article II, which places the power to enforce the laws exclusively in 
the executive branch. If a congressional committee is fully apprised of all details of an investigation as the investigation 
proceeds, there is some danger that congressional pressures will influence, or will be perceived to influence, the course of 
the investigation. Accordingly, the policy and practice of the executive branch throughout our Nation's history has been 
to decline, except in extraordinary circumstances, to provide committees of Congress with access to, or copies of, open 
law enforcement files. No President, to our knowledge, has departed from this position affirming the confidentiality and 
privileged nature of open law enforcement files. n6 

n6 See generally Assertion of Executive Privilege in Response to Congressional Demands for Law Enforcement 
Files, 6 Op. O.L.C. 31 (1982) (regarding request for open law enforcement investigative files of the Environmental 
Protection Agency); Memorandum for the Deputy Attorney General from Robert B. Shanks, Deputy Assistant 
Attorney General, Office of Legal Counsel, Re: Refusals by Executive Branch to Provide Documents from Open 
Criminal Investigative Files to Congress (Oct. 30, 1984). 

[*10] 

Attorney General Robert H. Jackson well articulated the basic position: 

It is the position of this Department, restated now with the approval of and at the direction of the President, that all 
investigative reports are confidential documents of the executive department of the Government, to aid in the duty laid 
upon the President by the Constitution to "take care that the Laws be faithfully executed," and that congressional or public 
access to them would not be in the public interest. 

Disclosure of the reports could not do otherwise than seriously prejudice law enforcement. Counsel for a defendant or 
prospective defendant, could have no greater help than to know how much or how little information the Government has, 
and what witnesses or sources of information it can rely upon. This is exactly what these reports are intended to contain. 

40 Op. Att'y Gen. 45, 46 (1941). 

Other grounds for objecting to the disclosure of law enforcement files include the potential damage to proper law 
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enforcement that would be caused by the revelation of sensitive techniques, methods, or strategy; concern over the safety 
of confidential informants and the chilling effect on other sources of information; [*11] sensitivity to the rights of 
innocent individuals who may be identified in law enforcement files but who may not be guilty of any violation of law; 
and wellfounded fears that the perception of the integrity, impartiality, and fairness of the law enforcement process as a 
whole will be damaged if sensitive material is distributed beyond those persons necessarily involved in the investigation 
and prosecution process. n7 See generally Congressional Subpoenas of Department of Justice Investigative Files, 8 Op. 
O.L.C. 252, 26266 (1984). 

n7 In addition, potential targets of enforcement actions are entitled to protection from premature disclosure 
of investigative information. It has been held that there is "no difference between prejudicial publicity instigated 
by the United States through its executive arm and prejudicial publicity instigated by the United States through 
its legislative arm." Delaney v. United States, 199 F.2d 107, 114 (1st Cir. 1952). Pretrial publicity originating 
in Congress, therefore, can be attributed to the government as a whole and can require postponement or other 
modification of the prosecution on due process grounds. Id. 

C. Accommodation with Congress [*12] 

The executive branch should make every effort to accommodate requests that are within Congress' legitimate oversight 
authority, while remaining faithful to its duty to protect confidential information. n8 See generally United States v. AT&T, 
567 F.2d 121, 12730 (D.C. Cir. 1977); Assertion of Executive Privilege in Response to a Congressional Subpoena, 5 
Op. O.L.C. 27, 31 (1981) ("The accommodation required is not simply an exchange of concessions or a test of political 
strength. It is an obligation of each branch to make a principled effort to acknowledge, and if possible to meet, the 
legitimate needs of the other branch."). 

n8 President Reagan's November 4, 1982 Memorandum for the Heads of Executive Departments and Agencies 
on "Procedures Governing Responses to Congressional Requests for Information" states: 

The policy of this Administration is to comply with Congressional requests for information to the fullest extent 
consistent with the constitutional and statutory obligations of the Executive Branch . . . . [E]xecutive privilege will 
be asserted only in the most compelling circumstances, and only after careful review demonstrates that assertion of 
the privilege is necessary. Historically, good faith negotiations between Congress and the Executive Branch have 
minimized the need for invoking executive privilege, and this tradition of accommodation should continue as the 
primary means of resolving conflicts between the Branches. 

Only rarely do congressional requests for information result in a subpoena of an executive branch official or in 
other congressional action. In most cases the informal process of negotiation and accommodation recognized by the 
courts, and mandated for the executive branch by President Reagan's 1982 memorandum, is sufficient to resolve any 
dispute. On occasion, however, the process breaks down, and a subpoena is issued by a congressional committee 
or subcommittee. At that point, it would be necessary to consider asking the President to assert executive privilege. 
Under President Reagan's memorandum, executive privilege cannot be asserted visavis Congress without specific 
authorization by the President, based on recommendations made to him by the concerned department head, the 
Attorney General, and the Counsel to the President. We have no reason to believe that President Bush envisions a 
different procedure. 

[*13] 

The nature of the accommodation required in responding to a congressional request for information clearly depends 
on the balance of interests between the Executive and Congress. For its part, Congress must be able to articulate its need 
for the particular materials  to "point[] to . . . specific legislative decisions that cannot responsibly be made without 
access to materials uniquely contained" in the presumptively privileged documents (or testimony) it has requested, and to 
show that the material "is demonstrably critical to the responsible fulfillment of the Committee's functions." Senate Select 
Comm. on Presidential Campaign Activities v. Nixon, 498 F.2d 725, 731, 733 (D.C. Cir. 1974). The more generalized 
the executive branch interest in withholding the disputed information, the more likely it is that this interest will yield to 
a specific, articulated need related to the effective performance by Congress of its legislative functions. Conversely, the 
more specific the need for confidentiality, and the less specific the articulated need of Congress for the information, the 
more likely it is that the Executive's need for confidentiality will prevail. See Nixon v. Administrator [*14] of General 
Services, 433 U.S. 425, 44655 (1977) (discussion of balance of interests); United States v. Nixon, 418 U.S. at 70713 
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(same); United States v. AT&T, 567 F.2d at 13033 (same). 

In light of the limited and general congressional interest in ongoing criminal investigations and the specific and 
compelling executive branch interest in protecting the confidentiality of such investigations, the executive branch has 
generally declined to make any accommodation for congressional committees with respect to open cases: that is, it has 
consistently refused to provide confidential information. However, on occasion after an investigation has been closed, and 
after weighing the interests present in the particular case, the executive branch has briefed Congress on prosecutorial 
decisions and has disclosed some details of the underlying investigation. n9 

n9 Once an investigation has been closed without further prosecution, some of the considerations previously 
discussed lose their force. Access by Congress to details of closed investigations does not pose as substantial a risk 
that Congress will be a partner in the investigation and prosecution or will otherwise seek to influence the outcome 
of the prosecution; likewise, if no prosecution will result, concerns about the effects of undue pretrial publicity on 
a jury would disappear. Still, such records are not automatically disclosed to Congress. Obviously, much of the 
information in a closed criminal enforcement file  such as unpublished details of allegations against particular 
individuals and details that would reveal confidential sources and investigative techniques and methods  would 
continue to need protection. 

In addition, the executive branch has a longterm institutional interest in maintaining the confidentiality of the 
prosecutorial decisionmaking process. The Supreme Court has recognized that "human experience teaches that 
those who expect public dissemination of their remarks may well temper candor with a concern for appearances 
and for their own interests to the detriment of the decisionmaking process." United States v. Nixon, 418 U.S. at 
705. It is therefore important to weigh the potential "chilling effect" of a disclosure of details of the prosecutorial 
deliberative process in a closed case against the immediate needs of Congress. 

[*15] 

In conclusion, although in the absence of a concrete factual setting we cannot analyze the case for withholding any 
particular document or information in response to a congressional oversight request, we can advise that as a general matter 
Congress has a limited oversight interest in the conduct of an ongoing criminal investigation and the executive branch 
has a strong interest in preserving the confidentiality of such investigations. Accordingly, in light of established executive 
branch policy and practice, and absent extraordinary circumstances, an IG should not provide Congress with confidential 
information concerning an open criminal investigation. 

II. Congressional Requests Based on the Inspector General Act 

The second question raised by your opinion request is whether the reporting provisions of the Inspector General Act 
require that IGs provide Congress with confidential information on open criminal investigations that is not normally shared 
with Congress under established executive branch policy and practice with respect to oversight requests. We believe that 
both the text and legislative history of these provisions demonstrate that they do not impose such a requirement. [*16] 

The Act establishes a number of congressional reporting requirements with respect to the activities of the IGs. Most 
generally, section 4(a)(5) requires each IG to keep the head of [the agency within which his office is established] and the 
Congress fully and currently informed, by means of the reports required by section 5 and otherwise, concerning fraud and 
other serious problems, abuses, and deficiencies relating to the administration of programs and operations administered 
or financed by such [agency], to recommend corrective action concerning such problems, abuses, and deficiencies, and to 
report on the progress made in implementing such corrective action. 

Section 5(a) requires each IG to prepare semiannual reports summarizing the activities of his office, and section 
5(b) requires that the head of the IG's agency submit these reports to the appropriate committees or subcommittees 
of Congress within 30 days of receiving them. Section 5(d) requires each IG to report immediately to the head of the 
[agency] whenever the [IG] becomes aware of particularly serious or flagrant problems, abuses, or deficiencies relating to 
the administration of programs and operations of such [agency]. [*17] The head of the [agency] shall transmit any such 
report to the appropriate committees or subcommittees of Congress within seven calendar days, together with a report by 
the head of the agency containing any comments such head deems appropriate. 

Finally, section 5(e) provides in subsection (1) that none of the reporting requirements "shall be construed to authorize 
the public disclosure" of certain information, while also providing in subsection (3) that neither the reporting requirements 
nor any other provision of the Act "shall be construed to authorize or permit the withholding of information from the 
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Congress, or from any committee or subcommittee thereof." 

In our judgment, nothing in the text of these provisions provides that confidential law enforcement materials pertaining 
to ongoing cases must be transmitted to Congress. To the contrary, the statutory scheme set out in section 5 of the Act 
merely envisions that the periodic reports from each IG to Congress will be a general "description" and "summary" of 
the work of the IG. This view of section 5 is supported by the Act's legislative history. In proposing the congressional 
reporting requirements that were ultimately enacted [*18] into law, n10 the Senate committee made it clear that it did not 
contemplate that reports from the IGs would be so specific that confidential investigative information would fall within 
the scope of the report and, in any event, it was not intended that such information would be required. For example, with 
respect to section 5(a)(4)'s requirement that semiannual reports contain "a summary of matters referred to prosecutive 
authorities and the prosecutions and convictions which have resulted," the committee indicated: 

By using the word "summary" in subsection (a)(4), the committee intends that Congress would be given an overview 
of those matters which have been referred to prosecutive authorities. It would be sufficient, for instance, for an [IG] at 
HUD to include in his report the fact that he had referred 230 cases of fraud in FHA programs to the Justice Department 
for further investigation and prosecution. It would be highly improper and often a violation of due process for an IG's 
report to list the names of those under investigation or to describe them with sufficient precision to enable the identities 
of the targets to be easily ascertained. However, once prosecutions and convictions [*19] have resulted, the IG could 
certainly list those cases, if he deems such a listing appropriate. 

S. Rep. No. 1071 at 30. 

n10 The Act was originally considered by the House of Representatives as H.R. 8588, which contained similar 
reporting requires to those of the Senate bill. Compare House version, sections 34, 124 Cong. Rec. 10,399 (1978), 
with Senate version, sections 45, 124 Cong. Rec. 32,02930 (1978). The legislative history regarding the House 
provisions is much less extensive than that for the Senate provisions. See generally H.R. Rep. No. 584, 95th Cong., 
lst Sess. 1314 (1977). H.R. 8588 passed the House, but failed in the Senate, which considered instead a substitute 
bill reported from the Senate Committee on Governmental Affairs. See 124 Cong. Rec. 30,949 (1978); S. Rep. No. 
1071, 95th Cong., 2d Sess. (1978). The House accepted the substitute Senate bill and it was enacted into law. 

The committee noted that section 5(b)'s requirement that semiannual reports be submitted to Congress "contemplates 
that the IG's reports will ordinarily be transmitted to Congress by the agency head without alteration or deletion." Id. at 
31 (emphasis added). The committee went on [*20] to stress, however, that nothing in this section authorizes or permits 
an [IG] to disregard the obligations of law which fall upon all citizens and with special force upon Government officials. 
The Justice Department has expressed concern that since an [IG] is to report on matters involving possible violations of 
criminal law, his report might contain information relating to the identity of informants, the privacy interest of people 
under investigations, or other matters which would impede law enforcement investigations. As noted above, the committee 
does not envision that a report by the [IG] would contain this degree of specificity. In any event, however, the intent of the 
legislation is that the [IG] in preparing his reports, must observe the requirements of law which exist today under common 
law, statutes, and the Constitution, with respect to law enforcement investigations. . . . 

The committee recognizes, however, that in rare circumstances the [IG], through inadvertence or design, may include 
in his report materials of this sort which should not be disclosed even to the Congress. The inclusion of such materials in 
an [IG's] report may put a conscientious agency head in a serious [*21] bind. The obligation of an agency head is to help 
the President "faithfully execute the laws." Faithful execution of this legislation entails the timely transmittal, without 
alteration or deletion, of an [IG's] report to Congress. However, a conflict of responsibilities may arise when the agency 
head concludes that the [IG's] report contains material, disclosure of which is improper under the law. In this kind of rare 
case, section 5(b) is not intended to prohibit the agency head from deleting the materials in question. n11 

n11 "In the rare cases in which alterations or deletions have been made, the committee envisions that an agency 
head's comments on an [IG's] report would indicate to the Congress that alterations or deletions had been made, 
give a description of the materials altered or deleted, and the reasons therefore." Id. at 32. 

Id. at 3132 (emphasis added). n12 

n12 In addition to thus stating its intention with respect to the confidentiality of law enforcement information, 
the committee also expressed its understanding that section 5(b) cannot override executive privilege with respect to 
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deliberative process information: 

[T]he committee is aware that the Supreme Court has, in certain contexts, recognized the President's 
constitutional privilege for confidential communications or for information related to the national security, 
diplomatic affairs, and military secrets. Insofar as this privilege is constitutionally based, the committee recognizes 
that subsection 5(b) cannot override it. In view of the uncertain nature of the law in this area, the committee intends 
that subsection 5(b) will neither accept nor reject any particular view of Presidential privilege but only preserve 
for the President the opportunity to assert privilege where he deems it necessary. The committee intends that these 
questions should be left for resolution on a casebycase basis as they arise in the course of implementing this 
legislation. 

Id. at 32 (emphasis added) (citations omitted). 
[*22] 

The committee also made it clear that the same principles apply with equal force to the requirement of section 5(d) 
that the IG reports to agency heads on "particularly serious or flagrant problems" also be submitted to Congress. In stating 
with respect to this section that "as in subsection (b), the agency head has no general authority or right to delete or alter 
certain provisions of the report" id. at 33, the committee clearly implied that the agency head retained the ability  as in 
the "rare case" identified with respect to subsection (b)  to delete "materials . . . which should not be disclosed even to 
the Congress." Id. at 32. 

Conclusion 

Longestablished executive branch policy and practice, based on consideration of both Congress' oversight authority 
and principles of executive privilege, require that in the absence of extraordinary circumstances an IG must decline to 
provide confidential information about an open criminal investigation in response to a request pursuant to Congress' 
oversight authority. With respect to congressional requests based on the reporting requirements of the Inspector General 
Act, we similarly conclude that the reporting provisions of the Inspector [*23] General Act do not require IGs to 
disseminate confidential information pertaining to open criminal investigations. 

DOUGLAS W. KMIEC 

Assistant Attorney General 

Office of Legal Counsel 
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Summary of Barr Letter 

On July 17, 1990 William P. Barr, Acting Deputy Attorney General, wrote a letter 
to William M. Diefenderfer, Deputy Director of Office Management and Budget 
addressing the results of discussions between the Department of Justice (DOJ) and the 
President’s Council on Integrity and Efficiency (PCIE) concerning the investigative 
authority of Inspectors General.  The letter related to an earlier opinion issued on March 
9, 1989 by the DOJ’s Office of Legal Counsel (OLC).  This opinion, generally referenced 
to as the Kmiec opinion (see Section 4, pg. 405), concluded that the Inspector General of 
the Department of Labor did not have authority to undertake criminal investigations of 
private parties under regulatory statutes such as the Fair Labor Standards Act or the 
Occupational Safety and Health Act. In a subsequent letter dated September 11, 1989 
Acting Deputy Attorney General Edward S.G. Dennis, Jr. emphasized that the OLC 
opinion defined the authority that is granted all Inspectors Generals by the general 
provisions of the Inspector General Act. However, confusion remained as to the scope of 
the opinion and its application outside the context of the Department of Labor. 

In order to clarify the opinion, The DOJ and the PCIE have agreed on a set of 
defining principles regarding the investigative jurisdiction of IGs:  

(1) Each IG may conduct criminal and other investigations of agency 
employees and other recipients of federal funds etc. so long as the 
investigations are related to the IG’s agency’s programs and operations;  

(2) Each IG may conduct criminal and other investigations of those that are 
not agency employees and who do not receive federal funds: 

(a) When an external party is suspected of having acted in collusion 
with an agency employee or recipient of agency funds to violate a 
federal law; 

(b) When the IG is investigating an external party under the Program 
Fraud Civil Remedies Act (31 U.S.C. §§ 3801-12);  

(c) When, in an application for federal benefit or in a document 
relating to the payment of funds or property to the agency, an 
external party has filed or attempts to file a fraudulent statement 
with the intention of deliberately misleading an employee or 
official of the agency, unless investigating such conduct is within 
the investigative jurisdiction of an agency compliance or other 
investigative unit as part of its programs and operations.  

(3) In oversight reviews of programs office compliance or enforcement 
efforts, each IG may conduct spot check investigations of external parties 
in the following circumstances: 

(a) To assess the method, propriety, scope, or objectivity of program 
monitoring by the program compliance or enforcement office; 

(b) To assess whether the program compliance or enforcement office 
is fulfilling its statutory or regulatory duties; and/or 

(c) To determine the validity of allegations that employees of the 
agency are failing to report, or are attempting to cover up, 
regulatory violations, or are otherwise guilty of criminal 
misconduct. 
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LEXSEE 14 OP. O.L.C. 107 

OPINION OF THE OFFICE OF LEGAL COUNSEL 

Whether Agents of the Department of Justice Office of Inspector General are 
"Investigative or Law Enforcement Officers" Within the Meaning of 18 U.S.C. § 2510 (7) 

Agents of the Department of Justice Office of Inspector General are "investigative officers" 
within the meaning of 18 U.S.C. § 2510(7) and as such may be authorized to apply for and 

conduct courtauthorized electronic surveillance regarding matters within that Office's 
investigative jurisdiction. 

1990 OLC LEXIS 50; 14 Op. O.L.C. 107 

May 29, 1990 

ADDRESSEE: 
[*1] 

LETTER OPINION FOR THE ASSOCIATE UNITED STATES ATTORNEY SOUTHERN DISTRICT OF NEW 
YORK 

OPINIONBY: McGINNIS 

OPINION: 

This responds to your request for our opinion as to whether agents of the Department of Justice Inspector General 
("DOJ/OIG") can be considered "investigative or law enforcement officer[s]" within the meaning of 18 U.S.C. § 2510(7). 
n1 We have concluded that the DOJ/OIG falls within that statutory definition. 

n1 See Letter for William P. Barr, Assistant Attorney General, Office of Legal Counsel, from Louis J. Freeh, 
Associate United States Attorney, Southern District of New York (Apr. 23, 1990). 

Your request arises from an application to the Criminal Division for courtauthorized electronic surveillance pursuant 
to title III of the Omnibus Crime Control and Safe Streets Act ("OCCSSA"), Pub. L. No. 90351, tit. III, § 802, 82 Stat. 
197, 212 (1968) (codified at 18 U.S.C. §§ 25102520). During the drafting of that application, you considered the question 
whether agents of the DOJ/OIG were authorized to act as "investigative or law enforcement officer[s]" who are permitted 
by OCCSSA to listen to intercepted communications. [*2] Because the question is one of first impression and involves 
the intersection of the OCCSSA and the Inspector General Act, the Office of Enforcement Operations of the Criminal 
Division recommended that you seek our advice. 

Title III of OCCSSA was intended to "provide law enforcement officials with some of the tools thought necessary to 
combat crime without unnecessarily infringing upon the right of individual privacy." n2 In general, the statute prohibits 
surveillance of wire and oral communications without the consent of at least one party to the communication, but 
creates certain specific exceptions for law enforcement purposes, subject to procedural and substantive requirements. n3 
Most relevantly, section 2516 provides for interception of wire, oral, or electronic communications for law enforcement 
purposes pursuant to a court order based upon a showing and finding of probable cause. Under subsection 2516(1), the 
Attorney General and certain other officers within the Department of Justice may authorize the making of an application 
to a federal judge for an order "authorizing . . . the interception of wire or oral communications by the Federal Bureau of 
Investigation, or a Federal [*3] agency having responsibility for the investigation of the offense as to which the application 
is made," if the underlying offense falls within one of several categories of federal crimes enumerated in section 2516. 
Under section 2518, each such application for a court order must be made in writing and include such information as 
"the identity of the investigative or law enforcement officer making the application." If the application is approved, the 
identified officer may listen to the intercepted communication. Id. § 2518 (3)  (5). n4 

n2 Scott v. United States, 436 U.S. 128, 130 (1978). 
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n3 See S. Rep. No. 1097, 90th Cong., 2d Sess. 2728 (1968). 

n4 Moreover, investigative or law enforcement officers, if authorized to intercept communications, may disclose 
the contents of the communications to other investigative or law enforcement officers, may use those contents to the 
extent that such use is appropriate to the proper performance of their official duties, may in suitable circumstances 
give testimony concerning those contents, and may disclose and use intercepted communications relating to 
offenses other than those specified in the court order if the former are obtained in the course of a courtauthorized 
interception. Id. § 2517(1)  (3), (5). Further, investigative or law enforcement officers specially designated by an 
appropriate prosecutor may intercept wire or oral communications on an emergency basis, subject to later judicial 
review. Id. § 2518(7). 

[*4] 

Subsection 2510(7), in turn, defines "investigative or law enforcement officer" to mean 

any officer of the United States or of a State or political subdivision thereof, who is empowered by law 
to conduct investigations of or to make arrests for offenses enumerated in this chapter, and any attorney 
authorized by law to prosecute or participate in the prosecution of such offenses. 

Because the definition is phrased throughout in the disjunctive  investigative or law enforcement officer, empowered 
to conduct investigations or to make arrests  it seems plain that Congress intended the term "investigative officers" to 
be broad enough to include officials who participate in investigations but do not have arrest authority. Moreover, the only 
discussion in the legislative history of the term "investigative officers" indicates that the term encompasses all officers 
who carry out any law enforcement duties relating to offenses enumerated in section 2516: 

Paragraph (7) defines "investigative or law enforcement officer" to include any Federal, State, or local 
law enforcement officer empowered to make investigations of or to make arrests for any of the offenses 
enumerated [*5] in the proposed legislation. It would include law enforcement personnel carrying out law 
enforcement purposes. 

S. Rep. No. 1097, 90th Cong., 2d Sess. 91 (1968) (emphasis added). 

Moreover, case law also interprets the term "investigative officer[s]" broadly to include all law enforcement officials 
involved in the investigation of the enumerated offenses, even if they lack the authority to make arrests. n5 Finally, this 
Office has previously opined that in light of the use of "the broad term 'investigatory' [sic]," FBI support personnel qualify 
as "investigative officers" within the meaning of section 2510(7). n6 

n5 See United State v. Feekes, 879 F.2d 1562, 156566 (7th Cir. 1989) (prison investigator within section 
2510(7)); In re Grand Jury Proceedings, 841 F.2d 1048, 1054 (11th Cir. 1988) (House of Representatives Committee 
in impeachment proceeding against federal judge is an "investigative officer" within section 2510(7)); United States 
v. Clark, 651 F. Supp. 76, 79 (M.D. Pa. 1986), aff'd, 857 F.2d 1464 (3d Cir. 1988), cert. denied, 490 U.S. 1073 
(1989) ("While prison employees may not be 'the FBI or others normally recognized as law enforcement officers,' 
. . . [they] fall within the category of investigative officers . . . ."); Crooker v. Department of Justice, 497 F. Supp. 
500, 503 (D. Conn. 1980) (prison officials, even though lacking arrest authority for any of the offenses enumerated 
in section 2516(a), were investigators under section 2510(7)). 

n6 Memorandum for William H. Webster, Director, Federal Bureau of Investigation, from Theodore B. Olson, 
Assistant Attorney General, Office of Legal Counsel, Re: Use of FBI Support Personnel to Monitor Title III 
Surveillance at 20 (Oct. 31, 1984). 

[*6] 

We believe DOJ/OIG agents qualify as "investigative officer[s]" under section 2510(7) as construed above, because 
these agents may make investigations of offenses enumerated in section 2516. Each Inspector General has the duty and 
responsibility to "provide policy direction for and to conduct, supervise, and coordinate audits and investigations" relating 
to the programs and operations "of [the] establishment" in which he functions. 5 U.S.C. app. 3, § 4 (a) (1). n7 An Inspector 
General must also "conduct, supervise, or coordinate other activities carried out or financed by such establishment for the 
purpose of . . . preventing and detecting fraud and abuse in, its programs and operations." Id. § 4(a) (3). Inpector Generals 
also have responsibility "with respect to (A) . . . the prevention and detection of fraud and abuse in . . . programs and 
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operations administered or financed by such establishment, [and] (B) the identification and prosecution of participants 
in such fraud or abuse." Id. § 4(a) (4) (emphasis added). These responsibilities require an Inspector General to "report 
expeditiously to the Attorney General whenever the Inspector [*7] General has reasonable grounds to believe there has 
been a violation of Federal criminal law." Id. § 4(d). n8 Thus, the Inspector General Act entrusts the DOJ/OIG with 
investigative, auditing and other responsibilities relevant to the detection and prosecution of fraud and abuse within Justice 
Department programs or operations. n9 

n7 Although the Inspector General Act originally did not provide for an Inspector General within the Department 
of Justice, a 1988 amendment to the Inspector General Act created the DOJ/OIG. See Pub. L. No. 100504, 102 
Stat. 2515, 252021 (1988). 

n8 The provisions relating specifically to the DOJ/OIG state that the Inspector General "shall be under the 
authority, direction, and control of the Attorney General with respect to audits or investigations, or the issuance of 
subpoenas, which require access of sensitive information" concerning specified areas of law enforcement. 5 U.S.C. 
app. 3, § 8D(a) (1). 

n9 Indeed, this Office has stated that it had "no doubt that the [Labor Department] Inspector General has 
criminal investigative authority . . . within the scope of his statutorilygranted investigative authority." Inspector 
General Authority to Conduct Regulatory Investigations, 13 Op. O.L.C. 54, 58 n.7 (1989). 

[*8] 

In particular, we believe that the DOJ/OIG's investigative jurisdiction carries with it the power to investigate offenses 
enumerated in section 2516, should the DOJ/OIG discover evidence that Justice Department personnel, contractors or 
grantees are engaging in such offenses in connection with the Department's programs or operations. Among these offenses 
may be, for example, bribery of public officials and witnesses (18 U.S.C. § 201), influencing or injuring an officer, juror, 
or witness (id. §§ 1503, 1512, 1513), obstruction of criminal investigations (id. § 1510), wire fraud (id. § 1343), mail 
fraud (id. § 1341), and dealing in illegal drugs. See id. §§ 2516(1) (c), (e). 

Accordingly, we conclude that DOJ/OIG agents (including special agents, auditors and investigators) are investigative 
officers within the meaning of 18 U.S.C. § 2510(7), and as such may be authorized by the appropriate officials within 
this Department to apply for and to conduct courtauthorized electronic surveillance with regard to matters within the 
DOJ/OIG's investigative jurisdiction. 

JOHN O. McGINNIS 

Deputy Assistant [*9] Attorney General 

Office of Legal Counsel 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE 

PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

Although it is a close question, the better interpretation of the Inspector General Act 
is that Congress did not intend to limit the phrase "recommendation that funds be put to 
better use" to only those audit recommendations that achieve identifiable monetary 
savings. 

March 20, 1998 

MEMORANDUM FOR THE ASSISTANT ATTORNEY GENERAL FOR 
ADMINISTRATION 

AND THE 
INSPECTOR GENERAL

 You have asked us to resolve a dispute regarding the appropriate interpretation of the 
phrase "recommendation that funds be put to better use," as used in the Inspector General 
Act, 5 U.S.C. app., §§ 1-12 (1994) ("IG Act"). It is our understanding that the Justice 
Management Division ("JMD") and the Office of the Inspector General ("OIG") disagree 
as to which recommendations may properly be identified and reported by OIG as "funds 
put to better use." See Memorandum for Dawn Johnsen, Acting Assistant Attorney 
General, Office of Legal Counsel, from Stephen R. Colgate, Assistant Attorney General 
for Administration, and Michael R. Bromwich, Inspector General, Re: Audit Resolution 
Committee Request for Legal Opinion (July 11, 1997). JMD asserts that "`funds put to 
better use' may only be claimed when some type of savings results from the audit 
recommendation." Id. at 1. OIG, on the other hand, believes that the phrase also 
encompasses "recommendations that funds be redirected to achieve greater efficiency, 
accountability, or internal control objectives even though not necessarily monetized as 
savings." Id.

 As we explain more fully below, we conclude that, although it is a close question, the 
better reading of the statute is that Congress did not intend to limit the phrase 
"recommendation that funds be put to better use" to only those audit recommendations 
that achieve identifiable monetary savings. 

DISCUSSION 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT

 Section 5 of the IG Act requires each Inspector General to prepare semiannual reports 
"summarizing the activities of the Office" during the immediately preceding six-month 
period. 5 U.S.C. app., § 5(a). The statute specifies certain information that must, at a 
minimum, be contained in such reports. Id. Included among these requirements is: 

a listing, subdivided according to subject matter, of each audit 
report issued by the Office during the reporting period and for 
each audit report, where applicable, the total dollar value of 
questioned costs (including a separate category for the dollar 
value of unsupported costs) and the dollar value of 
recommendations that funds be put to better use. 

Id. § 5(a)(6). The statute further requires separate statistical tables summarizing, with 
respect to audit reports pending and issued during the reporting period, decisions made by 
management as a result of those reports: one table concerns the status of management 
decisions in response to questioned costs, and the other concerns the status of 
management decisions in response to recommendations that funds be put to better use. Id. 
§§ 5(a)(8), (9).

 The phrase "recommendation that funds be put to better use" is defined in the IG Act 
as follows: 

a recommendation by the Office that funds could be used 
more efficiently if management of an establishment took 
actions to implement and complete the recommendation, 
including --

(A) reductions in outlays; 
(B) deobligation of funds from programs or operations; 
(C) withdrawal of interest subsidy costs on loans or loan

 guarantees, insurance, or bonds; 
(D) costs not incurred by implementing recommended

 improvements related to the operations of the 
establishment,


 a contractor or grantee;

(E) 	 avoidance of unnecessary expenditures noted in preaward

 reviews of contract or grant agreements; or 
(F) any other savings which are specifically identified 

. 

file:///H|/My%20Documents/Deskbook/Lgl%20Csl%20Opns/Funds%20to%20Better%20Use.htm (2 of 7)1/29/2004 6:37:58 AM 

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC

CopherC
Note
Marked set by CopherC



INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

Id. § 5(f)(4). Looking first only to that portion of the definition that precedes items (A) 
through (F), the critical interpretive question is whether "a recommendation that funds 
could be used more efficiently" is limited to a recommendation that funds could be saved. 
An affirmative answer to this question requires equating efficiency with identifiable 
savings. (1) However, the dictionary defines "efficiency" as the "capacity to produce 
desired results with a minimum expenditure of energy, time, money, or materials." 
Webster's Third New International Dictionary 725 (1986). Pursuant to this definition, 
efficiency could include, but need not necessarily be limited to, monetary savings. 
Efficiency could be achieved, for example, by accomplishing a particular task in a shorter 
amount of time, thereby freeing up personnel resources to turn to another task. Although 
ultimately an agency may save money by saving energy, time, or materials, such savings 
may be neither identifiable nor quantifiable. We therefore conclude that, standing alone, 
the definition of "recommendation that funds be put to better use" that precedes 
subsections (A) through (F) would best be interpreted as not requiring a demonstration of 
identifiable savings.

 JMD further contends, however, that each of the examples that follows in subsections 5 
(f)(4)(A) through (F) refers to some type of savings, and therefore that the definition of 
"recommendation that funds be put to better use" also must be interpreted as limited to 
specifically identified savings. Under the long-established canon of ejusdem generis, 
where a general term follows a specific one, the general term should be construed to 
encompass only subjects similar in nature to those subjects enumerated by the specific 
words. 2A Norman J. Singer, Sutherland Statutory Construction § 47.17 (5th ed. 1992). 
The doctrine is equally applicable where specific words follow general ones: application 
of the general term is then restricted to matters similar to those enumerated. Id. We note, 
however, that the rule is, like other canons of statutory construction, "only an aid to the 
ascertainment of the true meaning of the statute. It is neither final nor exclusive." 
Helvering v. Stockholms Enskilda Bank, 293 U.S. 84, 89 (1934). The canon should not 
govern "when the whole context [of a statute] dictates a different conclusion." Norfolk and 
Western Ry. v. American Train Dispatchers Ass'n, 499 U.S. 117, 129 (1991).

 There are two separate ejusdem generis arguments to be made with respect to 
subsection 5(f)(4). The first relies upon the catchall reference in subsection 5(f)(4)(F) to 
"any other savings" to reinforce a conclusion from the text of subsections 5(f)(4)(A) 
through (E) that the categories itemized therein all enumerate various examples of 
savings. OIG, however, disputes that all of the examples listed in subsections (A) through 
(E) constitute savings. OIG concedes that (A) ("reductions in outlays") and (B) 
("deobligation of funds") comprise savings, but questions whether (C) ("withdrawal of 
interest subsidy costs") would also fall into this category, especially if the interest subsidy 
is recaptured and reallocated elsewhere. See E-Mail for Beth Nolan, Deputy Assistant 
Attorney General, Office of Legal Counsel, and Janis Sposato, Deputy Assistant Attorney 
General, Justice Management Division, from Robert L. Ashbaugh, Deputy Inspector 
General, Office of Inspector General (Dec. 19, 1997). Similarly, OIG asserts that 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

subsections (D) ("costs not incurred by implementing recommended improvements") and 
(E) ("avoidance of unnecessary expenditures") need not necessarily result in savings, if 
the funds recovered are reinvested in the program. Id. We believe, however, that the better 
reading of (C), (D), and (E) is that they do define different categories of savings. The 
language used in these subsections suggests funds recovered -- e.g., "withdrawal of . . . 
costs," "costs not incurred," "avoidance of unnecessary expenditures" -- and thus provides 
strong textual support for application of ejusdem generis in this context.

 Under the second ejusdem generis argument, the general definition of 
"recommendation that funds be put to better use" that precedes subsections 5(f)(4)(A) 
through (F) is limited by the items listed in those subsections, i.e. the definition is limited 
to identifiable savings. We believe this second argument, while not without merit, is less 
tenable in light of both the textual definition of "recommendation that funds be put to 
better use" and the legislative history of the IG Act.

 Under the statute, a "recommendation that funds be put to better use" is a 
"recommendation . . . that funds could be used more efficiently if management of an 
establishment took actions to implement and complete the recommendation, including" 
the list of examples of savings in subsections (A) through (F). 5 U.S.C. app. § 5(f)(4). An 
interpretational difficulty is presented by the fact that the word "including" could be read 
to modify either the phrase "recommendation . . . that funds could be used more 
efficiently" or the phrase "actions to implement and complete the recommendation." If the 
list of examples of savings is read to modify the former, then the argument that 
"recommendation that funds be put to better use" is limited to savings is more forceful, for 
the various categories of savings would exemplify the kinds of final recommendations that 
management might make. However, if the list of savings instead modifies the noun 
"actions," then the categories of itemized savings offer examples of the kinds of actions 
management might take to "implement" a particular recommendation for greater 
efficiency. Under the second reading, achieving savings would be part of the 
implementation of the recommendation; the decision whether to reinvest those savings in 
the program from which they derived or to set them aside for some other purpose would 
complete the recommendation. Thus, a recommendation that funds be put to better use 
could require management to take steps to achieve savings and then reallocate those 
savings to the same program or others in order to realize a more efficient use of the funds, 
in terms of energy, time, or materials. The end result need not necessarily produce 
identifiable savings, even though savings would be achieved during one of the interim 
steps of the recommendation. 

Although it is a close question, we think that the second reading better reconciles the 
list of examples in subsections 5(f)(4)(A) through (F) with the broader definition of 
"recommendation that funds be put to better use" preceding that list. In light of our 
conclusion that the term "efficiently" is not limited to identifiable savings, it is more 
consistent with this broader understanding to interpret subsections (A) through (F) as 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

illustrative of the kinds of interim actions that might be taken to implement a particular 
recommendation. 

Because it is a close textual question, we look to the legislative history of the 1988 
amendments to the IG Act, in which the definition of "recommendation that funds be put 
to better use" first appeared, to see if we can find evidence of congressional intent. The 
history is not particularly helpful with respect to the question before us, but it does not 
contradict our textual interpretation. One of Congress's concerns in enacting the 1988 
amendments was that the semi-annual reports of inspectors general varied widely in 
format and in the terms used to describe the audit resolution process. See S. Rep. No. 100
150, at 24 (1987). Congress wanted to standardize the reporting process in order to 
develop "an overall picture of the Federal government's progress against waste, fraud and 
mismanagement." Id. At the same time, Congress enacted reforms "to provide for more 
independence for audit and investigative operations." H.R. Rep. No. 100-771, at 5 (1988), 
reprinted in 1988 U.S.C.C.A.N. 3154, 3158 ("House Report"). The House hearings on the 
1988 amendments affirmed Congress's "strong commitment to the IG concept and the 
indisputable preponderance of evidence that IG's have greatly improved operations in their 
departments and agencies, in addition to saving the American taxpayers literally billions 
of dollars." Inspector General Act Amendments of 1988: Hearing on H.R. 4054 before a 
Subcomm. of the House Comm. on Government Operations, 100th Cong. 21 (1988) 
("House Hearing") (statement of Rep. Horton) (emphasis added).

 Originally, neither the Senate bill (S. 908) nor the House bill (H.R. 4054) proposing 
the 1988 amendments to the IG Act included any reference to "recommendation that funds 
be put to better use." Rather, the phrase first appeared in H.R. 4054 after committee 
markup. The precise scope of the definition is not addressed in the legislative history. 
However, the House report offers some support for a broad reading of that phrase that 
comports with our interpretation of the text: 

The format speaks of "funds recommended to be put to better 
use." The committee intends that inspectors general report the 
amounts of funds or resources that will be used more 
efficiently as a result of actions taken by management or 
Congress if the inspector general's recommendation is 
implemented. 

House Report at 19, reprinted in 1988 U.S.C.C.A.N. at 3172 (emphasis added). The 
committee's reference not only to "funds" but also to "resources" "that will be used more 
efficiently" is more consistent with an understanding of "recommendation that funds by 
put to better use" that includes non-monetized efficiencies.

 Moreover, while we recognize that the statements of individual legislators have 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

limited interpretive value, see Garcia v. United States, 469 U.S. 70, 76 (1984), we note a 
floor comment made by Senator Glenn, Chairman of the Senate Governmental Affairs 
Committee that considered S. 908, who praised the historical success of inspectors general 
in achieving both identifiable savings and non-quantifiable efficiencies: 

According to the most recent report from the Council that 
coordinates IG activities, in the past 5 years more than $92 
billion have been recovered or put to better use because of the 
IG efforts.

 That comes out to about $18 billion per year. That is B for 
billion. That is a significant amount of money. It could be 
even greater than that, because it is difficult to evaluate and 
quantify some of these savings where you are making more 
efficient use of money 

. 

134 Cong. Rec. 615 (1988) (statement of Sen. Glenn) (emphasis added). Although it is not 
clear that Senator Glenn, nor for that matter any other member of Congress who spoke 
about the proposed legislation, was thinking of the distinction between identifiable 
savings and other efficiencies in the context of "recommendation that funds be put to 
better use" at the time he made his statement, the comment suggests that Senator Glenn 
considered that funds "recovered or put to better use" would not necessarily be 
quantifiable. 

CONCLUSION

 Neither the text nor the legislative history of the IG Act offers clear evidence of how 
broadly Congress intended to define "recommendation that funds be put to better use." 
Nevertheless, we conclude that, on balance, the better interpretation of that term is that it 
not be limited to only those audit recommendations that achieve identifiable monetary 
savings. 

DAWN JOHNSEN 
Acting Assistant Attorney General 

Office of Legal Counsel 
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INTERPRETATION OF PHRASE "RECOMMENDATION THAT FUNDS BE PUT TO BETTER USE" IN INSPECTOR GENERAL ACT 

1. We use the term "savings" as we understand JMD uses that term, i.e. an identifiable 
reduction in costs. See Webster's Third New International Dictionary 2020 (1986). 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

 A Senate bill addressing the disclosure to Congress of classified "whistleblower" 
information concerning the intelligence community is unconstitutional because it would 
deprive the President of the opportunity to determine how, when and under what 
circumstances certain classified information should be disclosed to Members of Congress.

 A House bill addressing the same subject is constitutional because it contains 
provisions that allow for the exercise of the President's constitutional authority. 

May 20, 1998 

STATEMENT 
BEFORE THE 

PERMANENT SELECT COMMITTEE ON INTELLIGENCE 
U.S. HOUSE OF REPRESENTATIVES 

Mr. Chairman, Congressman Dicks, and Members of the Committee: 

My name is Randolph Moss. I am a Deputy Assistant Attorney General in the 
Office of Legal Counsel at the Department of Justice. I am pleased to be here to present 
the analysis of the Department of Justice concerning the constitutionality of S. 1668 and H. 
R. 3829, two bills that address disclosure to Congress of classified "whistleblower" 
information concerning the intelligence community.

 As the Department has previously indicated, it is our conclusion that S. 1668, like 
the Senate passed version of section 306 of last year's Intelligence Authorization bill, 
is unconstitutional.(1) It is unconstitutional because it would deprive the President of the 
opportunity to determine how, when and under what circumstances certain classified 
information should be disclosed to Members of Congress -- no matter how such a 
disclosure might affect his ability to perform his constitutionally assigned duties. In 
contrast, H.R. 3829 is constitutional because it contains provisions that allow for the 
exercise of that authority. 

I begin by briefly summarizing the principal provisions of S. 1668 and H.R. 3829. I 
then review the relevant constitutional history and doctrine. I conclude by applying the 
relevant constitutional principles to the two bills. Because other witnesses at the hearing 
today can best address the practical concerns posed by legislation in this area, my remarks 
are limited to the relevant constitutional considerations. 

I. 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

A.

 S. 1668 would require the President to inform employees of covered federal 
agencies (and employees of federal contractors) that their disclosure to Congress of 
classified information that the employee (or contractor) reasonably believes provides 
direct and specific evidence of misconduct "is not prohibited by law, executive order, or 
regulation or otherwise contrary to public policy."(2) The misconduct covered by the bill 
includes not only violations of law, but also violations of "any . . . rule[] or regulation," 
and it encompasses, among other things, "gross mismanagement, a gross waste of funds, 
[or] a flagrant abuse of authority."(3)

 S. 1668 would thus vest any covered federal employee having access to classified 
information with a unilateral right to circumvent the process by which the executive and 
legislative branches accommodate each others' interests in sensitive information. Under S. 
1668, any covered federal employee with access to classified information that -- in the 
employee's opinion -- indicated misconduct could determine how, when and under what 
circumstances that information would be shared with Congress. Moreover, the bill would 
authorize this no matter what the effect on the President's ability to accomplish his 
constitutionally assigned functions. As discussed below, such a rule would violate the 
separation of powers.(4) 

B.

 H.R. 3829 would amend the Central Intelligence Agency Act and the Inspector 
General Act of 1978 to provide a means for covered executive branch employees and 
contractors to report to the Intelligence Committees certain serious abuses or violations of 
law or false statements to Congress that relate to "the administration or operation of an 
intelligence activity," as well as any reprisal or threat of reprisal relating to such a report. 
Under H.R. 3829, any employee or contractor who wishes to report such information to 
Congress would first make a report to the inspector general for the Central Intelligence 
Agency or their agency, as appropriate. If the complaint appears credible, the relevant 
inspector general would be required to forward the complaint to the head of his or her 
agency, and the head of the agency would generally be required to forward the report to 
the Intelligence Committees. Moreover, if the inspector general does not transmit the 
complaint to the head of the agency, the employee or contractor would generally be 
permitted to submit the complaint -- under defined conditions -- to the Committees 
directly.

 Significantly, unlike S. 1668, H.R. 3829 provides that the head of the agency or the 
Director of Central Intelligence may determine "in the exceptional case and in order to 
protect vital law enforcement, foreign affairs, or national security interests" not to transmit 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

the inspector general's report to the Intelligence Committees and not to permit the 
employee or contractor directly to contact the Intelligence Committees.(5) Whenever this 
authority is exercised, the head of the agency or the Director of Central Intelligence must 
promptly provide the Intelligence Committees with his or her reasons for precluding the 
disclosure. In this manner, H.R. 3829 would provide a mechanism for congressional 
oversight while protecting the executive interest in maintaining the strict confidentiality 
of classified information when necessary to the discharge of the President's constitutional 
authority. As a result, unlike S. 1668, H.R. 3829 is consistent with the constitutional 
separation of powers. 

II.

 A host of precedents, beginning at the founding of the Republic, support the view 
that the President has unique constitutional responsibilities with respect to national 
defense and foreign affairs.(6) As was recognized in the Federalist Papers and by the first 
Congresses, secrecy is at times essential to the executive branch's discharge of its 
responsibilities in these core areas. Indeed, Presidents since George Washington have 
determined on occasion, albeit very rarely, that it was necessary to withhold from 
Congress, if only for a limited period of time, extremely sensitive information with respect 
to national defense or foreign affairs.(7)

 Perhaps the most famous of the Founders' statements on the need for secrecy is 
John Jay's discussion in the Federalist Papers. Jay observed: 

There are cases where the most useful intelligence may be obtained, if the 
persons possessing it can be relieved from apprehensions of discovery. 
Those apprehensions will operate on those persons whether they are 
actuated by mercenary or friendly motives; and there doubtless are many of 
both descriptions who would rely on the secrecy of the President, but who 
would not confide in that of the Senate, and still less in that of a large 
popular assembly. The convention have done well, therefore, in so 
disposing of the power of making treaties that although the President must, 
in forming them, act by the advice and consent of the Senate, yet he will be 
able to manage the business of intelligence in such manner as prudence may 
suggest.(8)

 Our early history confirmed the right of the President to decide to withhold national 
security information from Congress under extraordinary circumstances. In the course 
of investigating the failure of General St. Clair's military expedition of 1791, the House of 
Representatives in 1792 requested relevant documents from the executive branch.(9) 

President Washington asked the Cabinet's advice as to his proper response "because [the 
request] was the first example, and he wished that so far as it should become a precedent, 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

it should be rightly conducted."(10) Washington's own view was that "he could readily 
conceive there might be papers of so secret a nature, as that they ought not to be given 
up."(11)

 A few days later a unanimous Cabinet -- including Secretary of State Thomas 
Jefferson, Secretary of the Treasury Alexander Hamilton, and Attorney General Edmund 
Randolph -- concurred. The Cabinet advised the President that, although the House 
"might call for papers generally," "the Executive ought to communicate such papers as the 
public good would permit, and ought to refuse those, the disclosure of which would injure 
the public."(12) The Executive "consequently w[as] to exercise a discretion" in responding 
to the House request.(13) The Cabinet subsequently advised the President that the 
documents in question could all be disclosed consistently with the public interest.(14)

 Although President Washington ultimately decided to produce the requested 
documents, they were actually produced only after the House, on April 4, 1792, 
substituted a new request apparently recognizing the President's discretion by asking only 
for papers "of a public nature."(15)

 Two years later, President Washington adhered to his conclusion regarding the 
respective authorities of the executive and legislative branches. Acting upon the advice of 
Attorney General William Bradford and other Cabinet officers, Washington responded to 
an unqualified request from the Senate for correspondence between the Republic of 
France and the United States minister for France by providing the relevant 
correspondence, except for "those particulars which, in [his] judgment, for public 
considerations, ought not to be communicated."(16)

 In 1796, when a controversy arose regarding whether President Washington could 
be required to provide the House of Representatives with records relating to the 
negotiation of the Jay Treaty, James Madison -- who was then a Member of the House --
conceded that even where Congress had a legitimate purpose for requesting information 
the President had authority "to withhold information, when of a nature that did not permit 
a disclosure of it at the time."(17)

 Congressional recognition of this power in the President extends well into recent 
times.(18) Moreover, since the Washington Administration, Presidents and their senior 
advisers have repeatedly concluded that our constitutional system grants the executive 
branch authority to control the disposition of secret information. Thus, then-Attorney 
General Robert Jackson declined, upon the direction of President Franklin Roosevelt, 
a request from the House Committee on Naval Affairs for sensitive FBI records on war
time labor unrest, citing (among other grounds) the national security.(19) Similarly, then-
Assistant Attorney General William Rehnquist concluded almost thirty years ago that "the 
President has the power to withhold from [Congress] information in the field of foreign 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

relations or national security if in his judgment disclosure would be incompatible with the 
public interest."(20)

 The Supreme Court has similarly recognized the importance of the President's 

ability to control the disclosure of classified information. In considering the statutory 

question whether the Merit Systems Protection Board could review the revocation of 

an executive branch employee's security clearance, the Court in Department of the Navy 
v. Egan also addressed the President's constitutional authority to control the disclosure 
of classified information: 

The President . . . is the "Commander in Chief of the Army and Navy of the 
United States." U.S. Const., Art. II, § 2. His authority to classify and control 
access to information bearing on national security . . . flows primarily from 
this constitutional investment of power in the President and exists quite 
apart from any explicit congressional grant. . . . This Court has recognized 
the Government's "compelling interest" in withholding national security 
information from unauthorized persons in the course of executive 
business. . . . The authority to protect such information falls on the President 
as head of the Executive Branch and as Commander in Chief.(21)

 Similarly, in discussing executive privilege in United States v. Nixon, a unanimous 
Supreme Court emphasized the heightened status of the President's privilege in the context 
of "military, diplomatic, or sensitive national security secrets."(22) Although declining in 
the context of that criminal case to sustain President Nixon's claim of privilege as to tape 
recordings and documents sought by subpoena, the Supreme Court specifically observed 
that the President had not "place[d] his claim of privilege on the ground that they are 
military or diplomatic secrets. As to these areas of Art. II duties the courts have 
traditionally shown the utmost deference to Presidential responsibilities."(23)

 Other statements by individual Justices and the lower courts reflect a similar 
understanding of the President's power to protect national security by maintaining the 
confidentiality of classified information.(24) Justice Stewart, for example, discussed this 
authority in his concurring opinion in New York Times v. United States (the "Pentagon 
Papers" case): 

[I]t is elementary that the successful conduct of international diplomacy and 
the maintenance of an effective national defense require both confidentiality 
and secrecy. . . . In the area of basic national defense the frequent need for 
absolute secrecy is, of course, self-evident.

 I think there can be but one answer to this dilemma, if dilemma it be. 
The responsibility must be where the power is. If the Constitution gives 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

the Executive a large degree of unshared power in the conduct of foreign 
affairs and the maintenance of our national defense, then under the 
Constitution the Executive must have the largely unshared duty to 
determine and preserve the degree of internal security necessary to exercise 
that power successfully. . . . [I]t is clear to me that it is the constitutional 
duty of the Executive . . . to protect the confidentiality necessary to carry 
out its responsibilities in the fields of international relations and national 
defense.(25) 

III.

 In applying these constitutional principles to S. 1668 and H.R. 3829, we take as a 
given that Congress has important oversight responsibilities and a corollary interest in 
receiving information that enables it to carry out those responsibilities.(26) Those interests 
obviously include Congress's ability to consider evidence of misconduct and abuse by the 
executive's agents. H.R. 3829, however, demonstrates that it is possible to develop 
procedures for providing Congress information it needs to perform its oversight duties, 
while not interfering with the President's ability to control classified information when 
necessary to perform his constitutionally assigned duties. 

A.

 In analyzing S. 1668, there is no need to resolve the precise parameters of the 
President's authority to control access to classified diplomatic and national security 
information. Instead, we have focused on the specific problem presented by the bill, 
which, in defined circumstances, gives a unilateral right of disclosure to every executive 
branch employee with access to classified information.(27) The reach of S. 1668 is 
sweeping: it would authorize any covered federal employee to foreclose or circumvent a 
presidential determination that restricts congressional access to certain classified 
information in extraordinary circumstances. 

S. 1668 is inconsistent with Congress's traditional approach to accommodating the 
executive branch's interests with respect to national security information. In the National 
Security Act, for example, Congress itself recognized the need for heightened secrecy in 
certain "extraordinary circumstances affecting vital interests of the United States," and 
authorized the President to sharply limit congressional access to information relating 
to covert actions in such cases.(28) An example of accommodation between the branches 
that is even more directly applicable to the present context is the National Security Act's 
recognition that the intelligence agencies on occasion need to redact sources and methods 
and other exceptionally sensitive intelligence information from materials they provide to 
the Intelligence Committees.(29) 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES

 In contrast, S. 1668 would deprive the President of his authority to decide, based on 
the national interest, how, when and under what circumstances particular classified 
information should be disclosed to Congress.(30) This is an impermissible encroachment 
on the President's ability to carry out core executive functions. In the congressional 
oversight context, as in all others, the decision whether and under what circumstances to 
disclose classified information must be made by someone who is acting on the official 
authority of the President and who is ultimately responsible to the President. The 
Constitution does not permit Congress to authorize subordinate executive branch 
employees to bypass these orderly procedures for review and clearance by vesting them 
with a unilateral right to disclose classified information -- even to Members of Congress. 
Such a law would squarely conflict with the Framers' considered judgment, embodied in 
Article II of the Constitution, that, within the executive branch, all authority over matters 
of national defense and foreign affairs is vested in the President as Chief Executive 
and Commander in Chief.(31)

 It has been suggested that S. 1668 (at least with modest revisions) would strike an 
acceptable balance between the competing executive and legislative interests relating to 
the control of classified information, and would thus survive review under ordinary 
separation of powers principles.(32) That balance under S. 1668, however, would be based 
on an abstract notion of what information Congress might need to know relating to some 
future inquiry and what information the President might need to protect in light of some 
future set of world events. Such an abstract resolution of the competing interests at stake 
is simply not consistent with the President's constitutional responsibilities respecting 
national security and foreign affairs. He must be free to determine, based on particular --
and perhaps currently unforeseeable -- circumstances, that the security or foreign affairs 
interests of the Nation dictate a particular treatment of classified information.

 Furthermore, S. 1668 also undermines the traditional, case-by-case process of 
accommodating the competing needs of the two branches -- a process that reflects the 
facts and circumstances of particular situations. As one appellate court has observed, there 
exists "an implicit constitutional mandate to seek optimal accommodation [between the 
branches] through a realistic evaluation of the needs of the conflicting branches in the 
particular fact situation."(33) Rather than enabling balances to be struck as the demands of 
specific situations require, S. 1668 would attempt to legislate a procedure that cannot 
possibly reflect what competing executive and legislative interests may emerge with 
respect to some future inquiry. It would displace the delicate process of arriving at 
appropriate accommodations between the branches with an overall legislated "solution" 
that paid no regard to unique -- and potentially critical -- national security and foreign 
affairs considerations that may arise. This approach contrasts with that of H.R. 3829, 
which would balance the competing legislative and executive interests at stake in 
a manner that would permit rational judgments to be made in response to real world 
events. 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

B.

 H.R. 3829 does not present the constitutional infirmity posed by S. 1668. H.R. 
3829 does not vest any executive branch employee who has access to classified 
information with a unilateral right to determine how, when and under what circumstances 
classified information will be disclosed to Members of Congress and without regard for 
how such a disclosure might affect the President's ability to perform his constitutionally 
assigned duties.

 Instead, H.R. 3829 would establish procedures under which employees who wish to 
report to Congress must first submit their complaint to an inspector general, who would 
review it for credibility and then submit the complaint to the agency head before it is 
forwarded to Congress. This process would allow for the executive branch review and 
clearance process that S. 1668 would foreclose. H.R. 3829 would further authorize 
heads of agencies and the Director of Central Intelligence, upon the completion of that 
process, to decide not to transmit an employee's complaint to the Intelligence Committees, 
or allow the employee to contact the Committees directly, "in the exceptional case and in 
order to protect vital law enforcement, foreign affairs, or national security interests."(34) If 
such a decision were made, then the head of agency or Director of Central Intelligence 
would be required to provide the Committees with the reason for the determination.

 Not only would H.R. 3829 thus avoid the constitutional infirmity of S. 1668 by 
allowing for review by the President or officials responsible to him, it would also allow 
for the operation of the accommodation process traditionally followed between the 
legislative and executive branches regarding disclosure of confidential information. 
Upon receipt of the explanation for a decision not to allow an employee complaint to go 
forward, the Intelligence Committees could contact the agency head or Director of Central 
Intelligence to begin the process of seeking to satisfy the Committees' oversight needs in 
ways that protect the executive branch's confidentiality interests. The bill's procedures are 
thus consistent with our constitutional system of separation of powers. 

IV.

 We recognize that Congress has significant interests in disclosure of evidence of 
wrongdoing or abuse. There is an inevitable tension, however, between preserving the 
secrecy necessary to permit the President to perform his constitutionally assigned duties 
and permitting the disclosures necessary to permit congressional oversight. Under relevant 
constitutional doctrine, Congress may not resolve this tension by vesting in individual 
federal employees the power to control disclosure of classified information. For this 
reason, we have concluded that S. 1668 is unconstitutional. H.R. 3829 does not contain 
this constitutional infirmity and is constitutional. 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

RANDOLPH MOSS 

Deputy Assistant Attorney General 
Office of Legal Counsel 

1 In addition, the Department of Justice took a similar position with respect to comparable 
legislation in a brief that it filed in the Supreme Court in 1989. See Brief for Appellees, 
American Foreign Serv. Ass'n v. Garfinkel, 488 U.S. 923 (1988) (No. 87-2127). 

2 Section 1(a)(1)(A). 

3 Section 1(a)(2)(A), (C). 

4 The Supreme Court has employed three principles in resolving separation of powers 
disputes. First, where "[e]xplicit and unambiguous provisions of the Constitution prescribe 
and define . . . just how [governmental] powers are to be exercised," INS v. Chadha, 462 
U.S. 919, 945 (1983), the constitutional procedures must be followed with precision. 
Second, where the effect of legislation is to vest Congress itself, its members, or its agents 
with "`either executive power or judicial power,'" the statute is unconstitutional. 
Metropolitan Wash. Airports Auth. v. Citizens for Abatement of Aircraft Noise, Inc., 501 
U.S. 252, 274 (1991) (citation omitted). Finally, legislation that affects the functioning 
of the executive may be unconstitutional if it either "'impermissibly undermine[s]' the 
powers of the Executive Branch" or "'disrupts the proper balance between the coordinate 
branches [by] prevent[ing] the Executive Branch from accomplishing its constitutionally 
assigned functions.'" Morrison v. Olson, 487 U.S. 654, 695 (1988) (citations omitted). 
Because we conclude that S. 1668 would violate separation of powers under even the most 
lenient of these tests, there is no need to resolve whether one of the more stringent 
standards applies. 

5 See id. § 2(a), proposed new paragraph (5)(E) to be added to subsection (d) of section 17 
of the Central Intelligence Agency Act of 1949, 50 U.S.C. § 403q (1994); id. § 2(b)(1), 
proposed new section 8H(e) to be added to the Inspector General Act of 1978, 5 U.S.C. 
app. 3 § 8 (1994 & Supp. II 1996). 

6 The President's national security and foreign affairs powers flow, in large part, from his 
position as Chief Executive, U.S. Const. art. II, § 1, cl. 1, and as Commander in Chief, id. 
art. II, § 2, cl. 1. They also derive from the President's more specific powers to "make 
Treaties," id. art. II, § 2, cl. 2; to "appoint Ambassadors . . . and Consuls," id.; and to 
"receive Ambassadors and other public Ministers," id. art. II, § 3. See The Federalist No. 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

64, at 392-94 (John Jay) (Clinton Rossiter ed., 1961). The Supreme Court has repeatedly 
recognized the President's authority with respect to foreign policy. See, e.g., Department 
of the Navy v. Egan, 484 U.S. 518, 529 (1988) (the Supreme Court has "recognized 'the 
generally accepted view that foreign policy was the province and responsibility of the 
Executive'") (quoting Haig v. Agee, 453 U.S. 280, 293-94 (1981)); Alfred Dunhill of 
London, Inc. v. Republic of Cuba, 425 U.S. 682, 705-06 n.18 (1976) ("[T]he conduct of 
[foreign policy] is committed primarily to the Executive Branch."); United States 
v. Louisiana, 363 U.S. 1, 35 (1960) (the President is "the constitutional representative of 
the United States in its dealings with foreign nations"); New York Times Co. v. United 
States, 403 U.S. 713, 741 (1971) (Marshall, J., concurring) ("it is beyond cavil that the 
President has broad powers by virtue of his primary responsibility for the conduct of our 
foreign affairs and his position as Commander in Chief"); id. at 761 (Blackmun, J., 
dissenting) ("Article II . . . vests in the Executive Branch primary power over the conduct 
of foreign affairs and places in that branch the responsibility for the Nation's safety."); see 
also United States v. Kin-Hong, 110 F.3d 103, 110 (1st Cir. 1997) ("[O]ur constitutional 
structure . . . places primary responsibility for foreign affairs in the executive 
branch . . . ."), reh'g den., 110 F.3d 121 (1st Cir. 1997) (en banc); Ward v. Skinner, 943 
F.2d 157, 160 (1st Cir. 1991) (Breyer, J.) ("[T]he Constitution makes the Executive 
Branch . . . primarily responsible" for the exercise of "the foreign affairs power."), cert. 
denied, 503 U.S. 959 (1992); Sanchez-Espinoza v. Reagan, 770 F.2d 202, 210 (D.C. Cir. 
1985) (Scalia, J.) ("[B]road leeway" is "traditionally accorded the Executive in matters of 
foreign affairs."). 

7 See History of Refusals by Executive Branch Officials to Provide Information 
Demanded by Congress, 6 Op. O.L.C. 751 (1982) (compiling historical examples of cases 
in which the President withheld from Congress information the release of which he 
determined could jeopardize national security). 

8 The Federalist No. 64, at 392-93 (John Jay) (Clinton Rossiter ed., 1961). 

9 For recent scholarly discussions of this episode and its significance for the development 
of separation of powers, see Gerhard Casper, Separating Power 28-31 (1997); David P. 
Currie, The Constitution in Congress: The Federalist Period 1789-1801 163-64 (1997).

 An earlier episode had occurred in 1790 when, in response to a request from the 
House of Representatives, Secretary of State Thomas Jefferson furnished that body with a 
report on Mediterranean trade. The report also touched on advice provided by a 
confidential European source on the possibility of buying peace with Algiers, which was 
endangering that trade. Jefferson relayed the source's advice to the House, but stated that 
his or her "name is not free to be mentioned here." Report of Secretary of State Jefferson, 
Submitted to the House of Representatives (Dec. 30, 1790) and Senate (Jan. 3, 1791), in 1 
American State Papers: Foreign Relations 105 (1791). Jefferson also submitted the report 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

with a request that the Speaker treat it as a secret document; and when the report was 
received, the House's galleries were cleared. See Casper at 47-50. The executive branch 
continues the practice of redacting identifying information on confidential sources when 
providing secret information to Congress. 

10 1 Writings of Thomas Jefferson 303 (Andrew Lipscomb ed. 1903) (The Anas). 

11 Id. 

12 Id. at 304. 

13 Id. 

14 Id. at 305. 

15 3 Annals of Cong. 536 (1792); see also Abraham D. Sofaer, War, Foreign Affairs and 
Constitutional Power 82-83 (1976); Casper at 29. 

16. 4 Annals of Cong. 56 (1794); see Sofaer at 83-85. The Cabinet officers whom 
Washington consulted and who all agreed that he could withhold at least part of the 
material from the Senate were Hamilton, Randolph and Knox. Id. at 83. Randolph also 
informed Washington that he had met privately with Madison and with Justice James 
Wilson (another influential Framer), who provided similar advice. Id. at 83-4 n.*. "[N]o 
further Senate action was taken to obtain the material withheld." Id. at 85. 

17 5 Annals of Cong. 773 (1796). As President Washington observed in declining the 
House's request: 

The nature of foreign negotiations requires caution, and their success must 
often depend on secrecy; and even when brought to a conclusion, a full 
disclosure of all the measures, demands, or eventual concessions which may 
have been proposed or contemplated would be extremely impolitic: for this 
might have a pernicious influence on future negotiations; or produce 
immediate inconveniences, perhaps danger and mischief, in relation to other 
Powers. 

Id. at 760. Washington had previously sought and received advice from Alexander 
Hamilton, then in private practice in New York. Hamilton provided Washington with a 
draft answer to the House, which had stated in part: "A discretion in the Executive 
Department how far and where to comply in such cases is essential to the due conduct of 
foreign negotiations." Letter from Alexander Hamilton to George Washington (Mar. 7, 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

1796), in 20 The Papers of Alexander Hamilton, at 68 (Harold C. Syrett ed., 1974).

 Although the Executive's concerns with the confidentiality of diplomatic materials 
certainly loomed large in the 1796 dispute, it would overstate the point to view the entire 
controversy as turning exclusively on the issue of "executive privilege." Washington 
rested his position partly on the alternative ground that the Constitution gave the House no 
role in the treaty-making process. Moreover, it appears that the controversy "had a 
somewhat 'academic' character because the Senate had received all the papers, and the 
House members apparently could inspect them at the Senate." Casper at 65. 

18 See, e.g., S. Rep. No. 86-1761 at 22 (1960) (the Senate Committee on Foreign 
Relations, after failing to persuade President Kennedy to abandon his claim of executive 
privilege with respect to information relating to the U-2 incident in May, 1960, criticized 
the President for his refusal to make the information available but acknowledged his legal 
right to do so: "The committee recognizes that the administration has the legal right to 
refuse the information under the doctrine of executive privilege."). 

19 See Position of the Executive Department Regarding Investigative Reports, 40 Op. 
Att'y Gen. 45, 46 (1941). 

20 Memorandum from John R. Stevenson, Legal Adviser, Department of State, and 

William H. Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re: The 

President's Executive Privilege to Withhold Foreign Policy and National Security 

Information at 7 (Dec. 8, 1969). 


21 Department of the Navy v. Egan, 484 U.S. at 527 (citations omitted). 

22 United States v. Nixon, 418 U.S. 683, 706 (1974); see also id. at 710, 712 n.19. 

23 Id. at 710; see also United States v. Reynolds, 345 U.S. 1 (1953) (recognizing privilege 
in judicial proceedings for "state secrets" based on determination by senior Executive 
officials). 

24 See, e.g., Webster v. Doe, 486 U.S. 592, 605-06 (1988) (O'Connor, J., concurring in 
part and dissenting in part) ("The functions performed by the Central Intelligence Agency 
and the Director of Central Intelligence lie at the core of 'the very delicate, plenary and 
exclusive power of the President as the sole organ of the federal government in the field of 
international relations.' . . . The authority of the Director of Central Intelligence to control 
access to sensitive national security information by discharging employees deemed to be 
untrustworthy flows primarily from this constitutional power of the President . . . .") 
(citation omitted); New York Times Co. v. United States, 403 U.S. at 741 (Marshall, J., 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

concurring) (case presented no issue "regarding the President's power as Chief Executive 
and Commander in Chief to protect national security by disciplining employees who 
disclose information and by taking precautions to prevent leaks"); Greene v. McElroy, 360 
U.S. 474, 513 (1959) (Clark, J., dissenting) (it is "basic" that "no person, save the 
President, has a constitutional right to access to governmental secrets"); Guillot v. Garrett, 
970 F.2d 1320, 1324 (4th Cir. 1992) (President has "exclusive constitutional authority 
over access to national security information"); Dorfmont v. Brown, 913 F.2d 1399, 1405 
(9th Cir. 1990) (Kozinski, J., concurring) ("Under the Constitution, the President has 
unreviewable discretion over security decisions made pursuant to his powers as chief 
executive and Commander-in-Chief."), cert. denied, 499 U.S. 905 (1991). 

25 New York Times Co. v. United States, 403 U.S. at 728-30 (Stewart, J., concurring) 
(footnote omitted). 

26 See, e.g., McGrain v. Daugherty, 273 U.S. 135 (1927). 

27 We do not use the word "right" in the sense of a legally enforceable right. Rather, the 
term is intended to convey our understanding that the bill would purport to require the 
President to inform employees that they have standing authorization or permission to 
convey national security information directly to Congress without receiving specific 
authorization to convey the particular information in question. We have not analyzed the 
possible implications this legislation might have with respect to judicial enforcement of 
employee legal rights. 

28 See 50 U.S.C. § 413b(c)(2) (1994) ("If the President determines that it is essential to 
limit access to the finding to meet extraordinary circumstances affecting vital interests of 
the United States, the finding may be reported to the chairmen and ranking members of 
the intelligence committees, the Speaker and minority leader of the House of 
Representatives, the majority and minority leaders of the Senate, and such other member 
or members of the congressional leadership as may be included by the President.") Even 
with this more protective standard, President Bush expressly reserved his constitutional 
authority to withhold disclosure for a period of time. See S. Rep. No. 102-85 at 40 (1991). 
See also 50 U.S.C. § 413b(c)(3) (1994) ("Whenever a finding is not reported pursuant to 
paragraph (1) or (2) of this section, the President shall fully inform the intelligence 
committees in a timely fashion and shall provide a statement of the reasons for not giving 
prior notice."). 

29 See 50 U.S.C. § 413a (1994) ("To the extent consistent with due regard to the 
protection from unauthorized disclosure of classified information relating to sensitive 
intelligence sources and methods or other exceptionally sensitive matters, the Director of 
Central Intelligence and the heads of all departments, agencies, and other entities of the 
United States Government involved in intelligence activities shall . . . keep the 
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WHISTLEBLOWER PROTECTIONS FOR CLASSIFIED DISCLOSURES 

intelligence committees fully and currently informed of all intelligence activities . . . ."). 

30 Cf. United States ex rel. Touhy v. Ragen, 340 U.S. 462, 468 (1951)("When one 
considers the variety of information contained in the files of any government department 
and the possibilities of harm from unrestricted disclosure . . . , the usefulness, indeed the 
necessity, of centralizing determination as to whether subpoenas duces tecum will be 
willingly obeyed or challenged is obvious.") 

31 This is not to suggest that Congress wholly lacks authority regarding the treatment of 
classified information, see New York Times Co. v. United States, 403 U.S. at 740 
(White, J., concurring), but rather that Congress may not exercise that authority in a 
manner that undermines the President's ability to perform his constitutionally assigned 
duties. 

32 See Whistleblower Protections for Classified Disclosures: Hearings Before the Senate 
Select Comm. on Intelligence, 105th Cong. 8 (1998) (statement of Prof. Peter Raven-
Hansen). 

33 United States v. American Tel. & Tel. Co., 567 F.2d 121, 127 (D.C. Cir. 1977) 

(emphasis added). 


34 In light of S. 1668's focus on the intelligence community and classified information, the 
Department's analysis of the bill's constitutionality has focused on its interference with 
the President's authority to protect confidential national security and foreign affairs 
information. Of course, other constitutionally-based confidentiality interests can be 
implicated by employee disclosures to Congress. H.R. 3829 appropriately recognizes that 
such disclosures also should not compromise vital law enforcement interests. 
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The following document is not 508 compliant:  
Memorandum by John Ashcroft, Attorney General, for the Heads and 
Inspectors General of Executive Departments and Agencies regarding 
Attorney General Guidelines for Offices of Inspector General with Statutory 
Law Enforcement Authority (2003).  The original document can be located 
at www.ignet.gov/pande/standards/agleguidelines.pdf. 
 



























STATUTES AND REGULATONS  
RELATING TO OIG RESPONSIBILITIES  

Government Performance and Results Act of 1993 (P.L. 103-62) 
Provides for the establishment of strategic planning and performance measurement in the Federal 
Government.  Requires agency heads to submit to the Director of the Office of Management and 
Budget and Congress a strategic plan for performance goals of their agency’s program activities.  
Requires such a plan to cover at least a five-year period and to be updated at least every three 
years. 

Excerpt: 
§ 1115. Performance plans  
(a) In carrying out the provisions of section 1105(a)(29), the Director of the Office of 
Management and Budget shall require each agency to prepare an annual performance plan 
covering each program activity set forth in the budget of such agency.  

31 U.S.C. § 1115 

§ 1116. Program performance reports  
(a) Not later than 150 days after the end of an agency's fiscal year, the head of each agency shall 
prepare and submit to the President and the Congress, a report on program performance for the 
previous fiscal year. 

31 U.S.C. § 1116 

Federal Managers Financial Integrity Act of 1982 (P.L. 97-255) 
Provides for establishment, implementation, and evaluation of accounting and administrative 
controls regarding financial management activities.  Amends the Accounting and Auditing Act 
of 1950 to require federal agencies to establish internal accounting and administrative controls 
to: (1) prevent waste or misuse of agency funds or property; and (2) assure the accountability of 
assets. 

Excerpt: 
§ 3512. Executive agency accounting and other financial management reports and plans  
(a) (1) The Director of the Office of Management and Budget shall prepare and submit to the 
appropriate committees of the Congress a financial management status report and a 
governmentwide 5-year financial management plan.  

31 U.S.C. § 3512 
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Federal Information Security Management Act of 2002 (FISMA) (P.L. 107-347) Requires 
the OIG, or an independent Public Accountant as determined by the IG, to perform an 
independent evaluation of each agency’s information security program and practices.  The 
evaluation shall include: (a) testing of the effectiveness of information security policies, 
procedures and practices of a representative subset of the agency’s Information Systems; (b) an 
assessment (made on basis of the results of the testing) of the agency’s compliance with FISMA 
requirements and related information security policies, procedures, standards and guidelines; and 
(c) separate presentations, as appropriate, regarding information security relating to national 
security systems. 

Excerpt: 
§ 3535. Annual independent evaluation 
(a) (1) Each year each agency shall have performed an independent evaluation of the information 
security program and practices of that agency to determine the effectiveness of such program and 
practices. 

(2) Each evaluation by an agency under this section shall include--  
(A) testing of the effectiveness of information security policies, procedures, and practices of 

a representative subset of the agency's information systems;  
(B) an assessment (made on the basis of the results of the testing) of compliance with-  

(i) the requirements of this subchapter [44 USCS §§ 3531 et seq.]; and  
(ii) related information security policies, procedures, standards, and guidelines; and  

(C) separate presentations, as appropriate, regarding information security relating to national 
security systems.  

(b) Subject to subsection (c)--  
(1) for each agency with an Inspector General appointed under the Inspector General Act of 

1978 [5 U.S.C. Appx. (IGA)], the annual evaluation required by this section shall be performed 
by the Inspector General or by an independent external auditor, as determined by the Inspector 
General of the agency; and 

(2) for each agency to which paragraph (1) does not apply, the head of the agency shall engage 
an independent external auditor to perform the evaluation.  

(c) For each agency operating or exercising control of a national security system, that portion of 
the evaluation required by this section directly relating to a national security system shall be 
performed--  

(1) only by an entity designated by the agency head; and 
(2) in such a manner as to ensure appropriate protection for information associated with any 

information security vulnerability in such system commensurate with the risk and in accordance 
with all applicable laws. 

44 U.S.C. § 3535 
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Government Management Reform Act of 1994 (P.L. 103-356) (Section 405) 
Amended 31 U.S.C. § 3515 to require audited financial statements of certain government 
agencies, including the Department of Treasury, and tasked the Office of Management and 
Budget to designate entities within departments that must have audited financial statements. 

Excerpt: 
§ 3515. Financial statements of agencies 
(a) [(1)] Except as provided in subsection (e), not later than March 1 of 2003 and each year 
thereafter, the head of each covered executive agency shall prepare and submit to the Congress 
and the Director of the Office of Management and Budget an audited financial statement for the 
preceding fiscal year, covering all accounts and associated activities of each office, bureau, and 
activity of the agency.  

(b) Each audited financial statement of a covered executive agency under this section shall 
reflect--

(1) the overall financial position of the offices, bureaus, and activities covered by the 
statement, including assets and liabilities thereof; and  

(2) results of operations of those offices, bureaus, and activities.  

(c) The Director of the Office of Management and Budget shall identify components of covered 
executive agencies that shall be required to have audited financial statements meeting the 
requirements of subsection (b).  

31 U.S.C. § 3515 

Chief Financial Officers Act of 1990 (P.L. 101-576) 
Added to 31 U.S.C. § 3521 a requirement that each financial statement prepared by an agency in 
accordance with 31 U.S.C. § 3515 (see discussion of Government Management Reform Act of 
1994, below) shall be audited in accordance with generally accepted government auditing 
standards by the IG or by an independent external auditor, as determined by the agency IG.  A 
report on the audit is to be submitted to the head of the agency, and may be reviewed by the 
Comptroller General of the United States. 

Excerpt: 
(e) Each financial statement prepared under section 3515 by an agency shall be audited in 
accordance with applicable generally accepted government auditing standards--  

(1) in the case of an agency having an Inspector General appointed under the Inspector General 
Act of 1978 (5 U.S.C. App.), by the Inspector General or by an independent external auditor, as 
determined by the Inspector General of the agency; and  

(2) in any other case, by an independent external auditor, as determined by the head of the 
agency. 

31 U.S.C. § 3521 

CopherC
Note
Marked set by CopherC



Federal Financial Management Improvement Act of 1996 (P.L. 104-208) 
Is intended to provide for consistency in agency accounting and to improve performance.  The 
Act requires that the annual audits of an agency’s financial statements report on whether its 
financial management systems comply with Federal financial management systems 
requirements, applicable accounting standards, and the United States Government Standard 
General Ledger at the transaction level (31 U.S.C. 3512 (a)(1), (2)(A)-(F)).  The Act also 
amended section 5 of the IG Act, 5 U.S.C. Appendix, to require Inspectors General to report to 
Congress instances when their agencies have not met targets in making their accounting systems 
complaint with the requirements of the Act. 

Excerpt: 
 "Sec. 804. Reporting requirements.  

* * * 

   "(b) Reports by the Inspector General. Each Inspector General who prepares a report under 
section 5(a) of the Inspector General Act of 1978 (5 U.S.C. App.) shall report to Congress 
instances and reasons when an agency has not met the intermediate target dates established in the 
remediation plan required under section 3(c). Specifically the report shall include--  
      "(1) the entity or organization responsible for the non-compliance;  
      "(2) the facts pertaining to the failure to comply with the requirements of subsection (a), 
including the nature and extent of the non-compliance, the primary reason or cause for the failure 
to comply, and any extenuating circumstances; and  

(3) a statement of the remedial actions needed to comply.  

31 U.S.C. § 3512 

Reports Consolidation Act of 2000 (P.L. 106-531) 
Authorizes consolidation of financial and performance management reports made pursuant to 
inter alia., 31 U.S.C. § 3515 and 3521. It specifically requires agency IGs to report their views 
on the “most serious management and performance challenges facing the agency”, and their 
assessment of the agency’s progress in addressing those challenges.  These IG statements are to 
be forwarded via the agency head, who can provide comment on them before transmitting them 
to Congress. 

The Treasury OIG also provides oversight of annual financial audits performed by contractors at 
the Office of the Comptroller of the Currency (OCC) and the Office of the Thrift Supervision 
(OTS). For OCC, audits are performed as part of OCC’s compliance with 12 U.S.C. 14, which 
requires that the Comptroller of Currency make an annual report to Congress.  For OTS, the 
annual audits originated under the Financial Institutions Reform, Recovery and Enforcement 
Act of 1989 - (P.L. 102-550), 12 U.S.C. § 3341. 
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Excerpt: 
§ 3516. Reports consolidation 
(a) (1) With the concurrence of the Director of the Office of Management and Budget, the head 
of an executive agency may adjust the frequency and due dates of, and consolidate into an annual 
report to the President, the Director of the Office of Management and Budget, and Congress any 
statutorily required reports described in paragraph (2). Such a consolidated report shall be 
submitted to the President, the Director of the Office of Management and Budget, and to 
appropriate committees and subcommittees of Congress not later than 150 days after the end of 
the agency's fiscal year.  

(2) The following reports may be consolidated into the report referred to in paragraph (1):  
(A) Any report by an agency to Congress, the Office of Management and Budget, or the 

President under section 1116, this chapter [31 USCS §§ 3501 et seq.], and chapters 9, 33, 37, 75, 
and 91 [31 USCS §§ 901 et seq., 3301 et seq., 3701 et seq., 7501 et seq., and 9101 et seq.].  

(B) The following agency-specific reports: 
(i) The biennial financial management improvement plan by the Secretary of Defense 

under section 2222 of title 10. 
(ii) The annual report of the Attorney General under section 522 of title 28.  

(C) Any other statutorily required report pertaining to an agency's financial or performance 
management if the head of the agency--  

(i) determines that inclusion of that report will enhance the usefulness of the reported 
information to decision makers; and  

(ii) consults in advance of inclusion of that report with the Committee on Governmental 
Affairs of the Senate, the Committee on Government Reform of the House of Representatives, 
and any other committee of Congress having jurisdiction with respect to the report proposed for 
inclusion. 

(b) A report under subsection (a) that incorporates the agency's program performance report 
under section 1116 shall be referred to as a performance and accountability report.  

(c) A report under subsection (a) that does not incorporate the agency's program performance 
report under section 1116 shall contain a summary of the most significant portions of the 
agency's program performance report, including the agency's success in achieving key 
performance goals for the applicable year.  

(d) A report under subsection (a) shall include a statement prepared by the agency's inspector 
general that summarizes what the inspector general considers to be the most serious management 
and performance challenges facing the agency and briefly assesses the agency's progress in 
addressing those challenges. The inspector general shall provide such statement to the agency 
head at least 30 days before the due date of the report under subsection (a). The agency head may 
comment on the inspector general's statement, but may not modify the statement.  

31 U.S.C. § 3516 

(e) Each financial statement prepared under section 3515 by an agency shall be audited in 
accordance with applicable generally accepted government auditing standards--  
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 (1) in the case of an agency having an Inspector General appointed under the Inspector General 
Act of 1978 (5 U.S.C. App.), by the Inspector General or by an independent external auditor, as 
determined by the Inspector General of the agency; and  

(2) in any other case, by an independent external auditor, as determined by the head of the 
agency. 

31 U.S.C. § 3521 

Single Audit Act Amendments of 1996 (P.L. 104-156) 

Requires that the Government Auditing Standards be followed in audits of state and local 

governments and nonprofit entities that receive federal financial assistance. 


Excerpt: 
§ 7502. Audit requirements; exemptions  
(a) (1) (A) Each non-Federal entity that expends a total amount of Federal awards equal to or in 
excess of $ 300,000 or such other amount specified by the Director under subsection (a)(3) in 
any fiscal year of such non-Federal entity shall have either a single audit or a program-specific 
audit made for such fiscal year in accordance with the requirements of this chapter [31 U.S.C. §§ 
7501 et seq.]. 

(B) Each such non-Federal entity that expends Federal awards under more than one Federal 
program shall undergo a single audit in accordance with the requirements of subsections (b) 
through (i) of this section and guidance issued by the Director under section 7505.  

(C) Each such non-Federal entity that expends awards under only one Federal program and is 
not subject to laws, regulations, or Federal award agreements that require a financial statement 
audit of the non-Federal entity, may elect to have a program-specific audit conducted in 
accordance with applicable provisions of this section and guidance issued by the Director under 
section 7505. 

(2) (A) Each non-Federal entity that expends a total amount of Federal awards of less than $ 
300,000 or such other amount specified by the Director under subsection (a)(3) in any fiscal year 
of such entity, shall be exempt for such fiscal year from compliance with--  

(i) the audit requirements of this chapter [31 U.S.C. §§ 7501 et seq.]; and  
(ii) any applicable requirements concerning financial audits contained in Federal statutes 

and regulations governing programs under which such Federal awards are provided to that non-
Federal entity. 

* * * 
(c) Each audit conducted pursuant to subsection (a) shall be conducted by an independent auditor 
in accordance with generally accepted government auditing standards, except that, for the 
purposes of this chapter [31 U.S.C. §§ 7501 et seq.], performance audits shall not be required 
except as authorized by the Director. 

31 U.S.C. § 7502 
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Federal Deposit Insurance Corporation Improvement Act of 1991 (P.L. 102-242) 
Requires the OIG to conduct Material Loss Reviews (MLR) in certain cases of failure of 
financial institutions regulated by the Office of the Comptroller of the Currency (OCC) or the 
Office of Thrift Supervision (OTS) which result in material losses to the deposit insurance fund. 

Excerpt: 
(k) Review required when deposit insurance fund incurs material loss.  

(1) In general. If a deposit insurance fund incurs a material loss with respect to an insured 
depository institution on or after July 1, 1993, the inspector general of the appropriate Federal 
banking agency shall--

(A) make a written report to that agency reviewing the agency's supervision of the institution 
(including the agency's implementation of this section), which shall--  

(i) ascertain why the institution's problems resulted in a material loss to the deposit 
insurance fund; and 

(ii) make recommendations for preventing any such loss in the future; and  
(B) provide a copy of the report to--

(i) the Comptroller General of the United States;  
(ii) the Corporation (if the agency is not the Corporation); 
(iii) in the case of a State depository institution, the appropriate State banking supervisor; 

and 
(iv) upon request by any Member of Congress, to that Member.  

* * * 
(3) Deadline for report. The inspector general of the appropriate Federal banking agency shall 

comply with paragraph (1) expeditiously, and in any event (except with respect to paragraph 
(1)(B)(iv)) as follows:  

(A) If the institution is described in paragraph (2)(A)(i), during the 6-month period beginning 
on the earlier of--  

(i) the date on which the institution ceases to repay assistance under section 13(c) [12 
U.S.C. § 1823(c)] in accordance with its terms, or  

(ii) the date on which it becomes apparent that the assistance will not be fully repaid during 
the 24-month period described in paragraph (2)(A)(i).  

(B) If the institution is described in paragraph (2)(A)(ii), during the 6-month period 
beginning on the date on which it becomes apparent that the present value of the deposit 
insurance fund's outlays with respect to that institution will exceed the present value of 
receivership dividends or other payments on the claims held by the Corporation.  

12 U.S.C. 1831o 
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Homeland Security Act of 2002 (P.L. 107-296) 
Amends the Inspector General Act of 1978 to give the DHS IG oversight responsibility for 
internal investigations performed by the Office of Internal Affairs of the United States Customs 
Service and the Office of Inspections of the United States Secret Service.  

Authorizes each IG, any Assistant IG for Investigations, and any special agent supervised by 
such an Assistant IG to carry a firearm, make arrests without warrants, and seek and execute 
warrants. Allows the latter only upon certain determinations by the Attorney General (exempts 
the IG offices of various executive agencies from such requirement). Provides for the rescinding 
of such law enforcement powers. Requires the IG offices exempted from the determinations 
requirement to collectively enter into a memorandum of understanding to establish an external 
review process for ensuring that adequate internal safeguards and management procedures 
continue to exist to ensure the proper utilization of such law enforcement powers within their 
departments. 

Excerpt: 
(e) (1) In addition to the authority otherwise provided by this Act, each Inspector General 
appointed under section 3, any Assistant Inspector General for Investigations under such an 
Inspector General, and any special agent supervised by such an Assistant Inspector General may 
be authorized by the Attorney General to--

(A) carry a firearm while engaged in official duties as authorized under this Act or other 
statute, or as expressly authorized by the Attorney General;  

(B) make an arrest without a warrant while engaged in official duties as authorized under this 
Act or other statute, or as expressly authorized by the Attorney General, for any offense against 
the United States committed in the presence of such Inspector General, Assistant Inspector 
General, or agent, or for any felony cognizable under the laws of the United States if such 
Inspector General, Assistant Inspector General, or agent has reasonable grounds to believe that 
the person to be arrested has committed or is committing such felony; and  

(C) seek and execute warrants for arrest, search of a premises, or seizure of evidence issued 
under the authority of the United States upon probable cause to believe that a violation has been 
committed.  

(2) The Attorney General may authorize exercise of the powers under this subsection only 
upon an initial determination that--  

(A) the affected Office of Inspector General is significantly hampered in the performance of 
responsibilities established by this Act as a result of the lack of such powers;  

(B) available assistance from other law enforcement agencies is insufficient to meet the need 
for such powers; and 

(C) adequate internal safeguards and management procedures exist to ensure proper exercise 
of such powers. 

5 U.S.C.A. App. § 6 
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Trade Secrets Act (18 U.S.C. § 1905) 

Prohibits OIG’s from disclosing confidential proprietary data obtained during the course of 

conducting their work unless such disclosure is authorized by law. 


Excerpt: 
§ 1905. Disclosure of confidential information  

Whoever, being an officer or employee of the United States or of any department or agency 
thereof, any person acting on behalf of the Office of Federal Housing Enterprise Oversight, or 
agent of the Department of Justice as defined in the Antitrust Civil Process Act (15 U.S.C. 1311
1314), or being an employee of a private sector organization who is or was assigned to an agency 
under chapter 37 of title 5 [5 U.S.C. §§ 3701 et seq.], publishes, divulges, discloses, or makes 
known in any manner or to any extent not authorized by law any information coming to him in 
the course of his employment or official duties or by reason of any examination or investigation 
made by, or return, report or record made to or filed with, such department or agency or officer 
or employee thereof, which information concerns or relates to the trade secrets, processes, 
operations, style of work, or apparatus, or to the identity, confidential statistical data, amount or 
source of any income, profits, losses, or expenditures of any person, firm, partnership, 
corporation, or association; or permits any income return or copy thereof or any book containing 
any abstract or particulars thereof to be seen or examined by any person except as provided by 
law; shall be fined under this title, or imprisoned not more than one year, or both; and shall be 
removed from office or employment.  

18 U.S.C. § 1905 

Whistleblower Protection Act  
Protects the rights of, and prevents reprisals against, Federal employees who disclose 
governmental fraud, waste, abuse, and other types of corruption or illegality. 

Excerpt: 
§ 1213. Provisions relating to disclosures of violations of law, gross mismanagement, and 
certain other matters  
(a) This section applies with respect to--  

(1) any disclosure of information by an employee, former employee, or applicant for 
employment which the employee, former employee or applicant reasonably believes evidences--  

(A) a violation of any law, rule, or regulation; or  
(B) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and 

specific danger to public health or safety;  
   if such disclosure is not specifically prohibited by law and if such information is not 
specifically required by Executive order to be kept secret in the interest of national defense or the 
conduct of foreign affairs; and 

(2) any disclosure by an employee, former employee, or applicant for employment to the 
Special Counsel or to the Inspector General of an agency or another employee designated by the 
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head of the agency to receive such disclosures of information which the employee, former 
employee, or applicant reasonably believes evidences--  

(A) a violation of any law, rule, or regulation; or  
(B) gross mismanagement, a gross waste of funds, an abuse of authority, or a substantial and 

specific danger to public health or safety. 

* * * 

(h) The identity of any individual who makes a disclosure described in subsection (a) may not be 
disclosed by the Special Counsel without such individual's consent unless the Special Counsel 
determines that the disclosure of the individual's identity is necessary because of an imminent 
danger to public health or safety or imminent violation of any criminal law.  

5 U.S.C. § 1213 

Ethics in Government Act of 1978 (P.L. 95-521) 
A bill to establish certain federal agencies, effect certain reorganizations of the Federal 
Government, to implement certain reforms in the operation of the Federal Government and to 
preserve and promote the integrity of public officials and institutions, and for other purposes. 

Excerpt: 
The authority of the Director under this section includes the authority to request assistance from 
the inspector general of an agency in conducting investigations pursuant to the Office of 
Government Ethics responsibilities under this Act. The head of any agency may detail such 
personnel and furnish such services, with or without reimbursement, as the Director may request 
to carry out the provisions of this Act[.]  

5 U.S.C.A App. § 4 

Program Fraud Civil Remedies Act of 1986 (P.L. 99-509) 
Provides Federal agencies that are the victims of false, fictitious, and fraudulent claims and 
statements with an administrative remedy to recompense such agencies for losses resulting from 
such claims and statements.  Permits administrative proceedings to be brought against persons 
who make, present, or submit such claims and statements, and to deter the making, presenting, 
and submitting of such claims and statements in the future. 

Excerpt: 
§ 3802. False claims and statements; liability  
(a) (1) Any person who makes, presents, or submits, or causes to be made, presented, or 
submitted, a claim that the person knows or has reason to know--  

(A) is false, fictitious, or fraudulent; 
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 (B) includes or is supported by any written statement which asserts a material fact which is 
false, fictitious, or fraudulent; 

(C) includes or is supported by any written statement that--  
(i) omits a material fact;  
(ii) is false, fictitious, or fraudulent as a result of such omission; and  
(iii) is a statement in which the person making, presenting, or submitting such statement 

has a duty to include such material fact; or  
(D) is for payment for the provision of property or services which the person has not 

provided as claimed,  
   shall be subject to, in addition to any other remedy that may be prescribed by law, a civil 
penalty of not more than $ 5,000 for each such claim. Except as provided in paragraph (3) of this 
subsection, such person shall also be subject to an assessment, in lieu of damages sustained by 
the United States because of such claim, of not more than twice the amount of such claim, or the 
portion of such claim, which is determined under this chapter [31 USCS §§ 3801 et seq.] to be in 
violation of the preceding sentence.  

(2) Any person who makes, presents, or submits, or causes to be made, presented, or submitted, 
a written statement that--

(A) the person knows or has reason to know--
(i) asserts a material fact which is false, fictitious, or fraudulent; or  
(ii) (I) omits a material fact; and  

(II) is false, fictitious, or fraudulent as a result of such omission;  
(B) in the case of a statement described in clause (ii) of subparagraph (A), is a statement in 

which the person making, presenting, or submitting such statement has a duty to include such 
material fact; and  

(C) contains or is accompanied by an express certification or affirmation of the truthfulness 
and accuracy of the contents of the statement,  
   shall be subject to, in addition to any other remedy that may be prescribed by law, a civil 
penalty of not more than $ 5,000 for each such statement.  

(3) An assessment shall not be made under the second sentence of paragraph (1) with respect to 
a claim if payment by the Government has not been made on such claim.  

31 U.S.C. § 3802 

Standards for Ethical Conduct for Employees of the Executive Branch 
Establishes general principles for ethical conduct  of employees of the Executive Branch. 

5 C.F.R. Part 2635 (2003) 
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Treasury Forfeiture Fund Act of 1992 (P.L. 102-393) 

Established a fund within the Department of Treasury to receive property forfeited by Treasury 

bureaus, and to make payments and awards associated with such forfeitures.  Subsection (f) of 

the Act makes the fund subject to annual financial audits under the CFO Act. 


Excerpt: 

The Fund shall be subject to annual financial audits as authorized in the Chief Financial Officers 

Act of 1990 (Public Law 101-576).  


31 U.S.C. § 9703 

United States Mint Reauthorization and Reform Act of 1992 (P.L. 102-390) 
Requires the Treasury IG to perform, or designate a public accounting firm to perform, an annual 
financial statement audit of the Mint.  Subsection (e) (3) of 31 U.S.C. § 5134 requires an audit of 
the annual financial statements of the Mint Public Enterprise Fund, to be done by the OIG or by 
an independent external audit, as designated by the Secretary. 

Excerpt: 
(3) Annual audits. 

(A) In general. Each annual financial statement prepared under paragraph (1) shall be 
audited--  

(i) by--
(I) an independent external auditor; or  
(II) the Inspector General of the Department of the Treasury,  


as designated by the Secretary; and 

(ii) in accordance with the generally accepted Government auditing standards issued by the 

Comptroller General of the United States.  

31 U.S.C. § 5134 
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CRIMINAL STATUTES AFFECTING OIG 

Title 18, Chapter 31 Embezzlement and Theft 

•	 § 641 Public money, property or records 

•	 § 643 Accounting generally for public money 

•	 § 648 Custodians, generally, misusing public funds 

•	 § 649 Custodians failing to deposit moneys; persons affected 

•	 § 653 Disbursing officer misusing public funds 

•	 § 654 Officer or employee of United States converting property of another 

•	 § 656 Theft, embezzlement, or misapplication by bank officer or 

employee 

•	 § 664 Theft or embezzlement from employee benefit plan 

•	 § 665 Theft or embezzlement from employment and training funds; 

improper inducement; obstruction of investigations 

•	 § 666 Theft or bribery concerning programs receiving Federal funds 

•	 § 669 Theft or embezzlement in connection with health care 

Title 18, Chapter 33 Emblems, Insignia and Names 

•	 § 701 Official badges, identification cards, other insignia 

•	 § 712 Misuse of names, words, emblems, or insignia 

Title 18, Chapter 47 Fraud and False Statements 

•	 § 1001 Statements or entries generally  

•	 § 1002 Possession of false papers to defraud United States 

•	 § 1003 Demands against the United States 

•	 § 1028 Fraud and related activity in connection with identification 

documents and information 

•	 § 1029 Fraud and related activity in connection with access devices 

•	 § 1030 Fraud and related activity in connection with computers 

•	 § 1031 Major fraud against the United States 
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