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By Electronic Mail Notification

To All Interested Parties.

On November 10, 2003, the Department of Commerce (the Department) received a request from
Direct Scent, Inc. (Direct Scent) for a scope ruling on whether three * Christmas candles” with item
numbers. 01G020, 01G060 and 01G0073, should be included within the scope of the antidumping duty
order on petroleum wax candles from the Peopl€' s Republic of China (PRC).

In accordance with 19 CFR 351.225(k)(1)(2003), the Department has determined that one of the three
moddls of Direct Scent candles with item number 01G060 is included within the scope of the order on
petroleum wax candles from the PRC. The Department has further determined that two of the three
mode s with item numbers 01G020 and 01G0073 are not included within the scope of the order.

Enclosed is amemorandum containing the Department’ s analysis. We will notify U.S. Customs and
Border Protection (formerly the United States Customs Service) of thisdecision. If you have any
questions, please contact Kimberley Hunt at (202) 482-1272 or Jacqueline Arrowsmith.

Sncerdy,

DanaS. Mermegein

Acting Office Director
AD/CVD Operations, Office VI
Import Adminigtration

Enclosure
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MEMORANDUM FOR: Barbara E. Tillman
Acting Deputy Assistant Secretary
for Import Administration

FROM: DanaS. Mermegein
Acting Office Director
AD/CVD Operations, Office VI
SUBJECT: Fina Scope Ruling: Antidumping Duty Order on Petroleum Wax

Candles From the Peopl€ s Republic of China (A-570-504);
Direct Scent, Inc. (Direct Scent)

Summary

On November 10, 2003, the Department of Commerce (the Department) received a request from
Direct Scent, Inc., for ascope ruling on three sets of “Christmas candles’ (item numbers. 01G020,
01G060 and 01G0073), to determine whether these candles are covered by the antidumping duty order
on petroleum wax candles from the People' s Republic of China (PRC). (Petroleum Wax Candles from
the PRC: Find Determination of Sdlesat Less Than Fair Vaue, 51 FR 25085

(July 10, 1986) (Eind Determingtion)); Antidumping Duty Order: Petroleum Wax Candles from the
People’ s Republic of China, 51 FR 30686 (August 28, 1986) (Order). In accordance with 19 CFR
351.225(k)(1), the Department finds that one of the three Direct Scent “Christmas candles’ (item
number 01G060) is included within the scope of the antidumping duty order on petroleum wax candles
from the PRC.! The Department further finds that two of the three Direct Scent “ Christmas candles”
(item numbers 01G020 and 01G0073) are not included within scope of the Order.

! The Department has developed an internet website that allows interested parties to access prior
scope determinations regarding the order on petroleum wax candles from the PRC. This website lists all
scope determinations from 1991 to the present. It can be accessed at
http://ia.ita.doc.gov/downl oad/candles-prc-scope/. The Department will update the website periodically to
include newly issued scope rulings.




Background

a Product Descriptions

Direct Scent’s request concerned three separate “ Christmas candles’ identified by item numbers
01G020, 01G060 and 01G0073. Direct Scent submitted both photographs and samples of the three
candlesfor our review. Attached to Direct Scent's November 10, 2003, submission are photocopies of
photographs showing these three styles as sold and the three samples of the candles were submitted in

their packaging as sold.

Thefirgt candle, identified asitem number 01G020, is described asa“Merry Chrisgmas Gel Candle”
This candleis a clear gel-filled glass container, which has been decorated with a candy-cane rimmed
top, has the words * Christmas’ in gold which appear twice on the outside of the container, two Santa
Clauses, each holding a bag, snow lining the top and the bottom of the container, two green Chrismas-
like trees, two blue Christmas-like trees, and two ydlow stars. All of these decorations are securely
affixed to the outsde of the glass container. The candle is packaged in a clear gift box.

The second style of candle, identified as item number 01G060, is described as a*“Hally Jolly Christmas
Gd Candle” Thiscandleisadear shot-glass-like container, which has a sand-like substance on the
bottom, and isfilled with a dear sparkle g with afigurineimmersad in the gd.

The third candle, identified as item number 01G0073, is described as a“Merry Little Christmas Gel
Candle’ and is described by Direct Scent asagd candle with a Santa Claus decorated glass container
inaclear gift box. This candleisablue ge-filled clear glass container, which has been decorated on the
outsde with what appears to be snow dong the bottom, six snow flakes on two sdes, four Chrisgmas-
like trees on two sides, a Santa Claus carrying a package on one side, and a wreath decorated with a
red bow and ornaments on another side of the glass container. All of these decorations are securely
affixed to the outsde of the glass container.

b. Direct Scent’s Request

Direct Scent properly filed arequest for a scope ruling on November 10, 2003. Nationd Candle
Association (NCA), an interested party in this proceeding, filed comments opposing Direct Scent's
request on October 28, 2003. No rebutta briefs were filed.



Direct Scent argues that the Christmas theme of the * Christmas candles’ subject to thisinquiry (“Merry
Chrigmas Gd Candle,” “Hally Jolly Chrigmas Gel Candle,” and “Merry Little Chrismas Gl Candl€”’)
quaify these candles for exclusion from the scope of the Order under 19 CFR 351.225(k)(2).

Direct Scent argues that the “Merry Chrisimas Gel Candle’ should not be included within the scope of
the Order because the Santa Clauses, the Christmas trees and letters of “ Christmas’ are permanently
glued on the glass container and remova of any of the decorations would completely damage the
product. Direct Scent clamsthat this candle is exclusvely used for the Christmas holiday.

Direct Scent argues that the “Holly Jolly Chrismas Gel Candle” should not be included within the scope
of the Order because the remova of the embedded glass Santa Claus figurine would completely damage
the product, which is proof that it isacandle that is exclusvely used for the Christmas holiday.

Direct Scent findly argues that the “Merry Little Chrismas Gel Candl€’ should not be included within
the scope of the Order because the Santa Claus and the Christmas trees are permanently glued on the
glass container, and removad of any of these decorations would completely damage the product and
would render it un-sellable. Direct Scent clamsthet thisis a candle that is exclusvely used for the
Christmas holiday.

The National Candle Association’s Comments

In its comments, the NCA retraces the higtory of this antidumping duty order, including the import surges
and resultant injury suffered by domestic manufacturers which prompted the origind September 1985
antidumping petition. The NCA contends that the antidumping statute and antidumping duty orders are
remedia in nature and exceptions to them should be construed as narrowly as possible to preserve the
efficacy of the order on petroleum wax candles from the PRC. In support of its assertion, the NCA
citesa Court of International Trade (CIT) decision, with regard to the novelty exception, in which the
CIT noted that “. . . a candle must be specificaly designed for use only in connection with areligious
holiday or specid event to fal within the novdty candle exception.” Russ Berrie, 57 F. Supp. 2d at
1194-1195. Thus, the NCA argues that the Department narrowly limited the novelty candle exception
to figurine candles, candles shaped in the form of identifiable objects, and candles specificaly designed
for use only in connection with the holiday season.

With respect to Direct Scent’s “Merry Little Chrismas Gel Candle,” “Holly Jolly Christmas Gel

Candle” and “Merry Little Chrissmas Gl Candle,” the NCA argues that these candles are not in the
shape of identifiable objects and are not designed for use only in connection with the holiday season and,
therefore, fal within the scope of the Order. NCA arguesthat for al three candles, the Christmas design
isnot visble or identifiable from most angles, asisrequired for candles to qudify as associated with a
recognizable holiday following the Final Scope Ruling: San Francisco Candle Company (June 12, 2003).




NCA arguesthat Direct Scent’s “Holly Jolly Chrisgmas Gel Candl€’ does not quaify as a Chrismas
holiday candle because the Santa Claus design attached to the outside of the candle can only be viewed
from one side and when viewed from the top and al other angles, the Santa Claus cannot be seen.
Additionaly, NCA argues that the other designs on the candles do not qudify as Chrismas designs.
Secondly, NCA argues that the “Merry Chrissmas Gel Candle’ fals within the scope of the Order
because the Santa Clausis not visble from multiple angles.

Legal Framework

The Department examines scope requests in accordance with the Department’ s scope regulations, which
may be found at 19 CFR 351.225(2003). On matters concerning the scope of an antidumping duty
order, the Department first examines the descriptions of the merchandise contained in the petition, the
initid investigation, and the determinations of the Secretary (including prior scope determinations) and

the Internationa Trade Commission (the Commisson). See 19 CFR 351.225(k)(1). If the Department
determines that these descriptions are digpositive of the matter, the Department will issue afind scope
ruling as to whether the subject merchandise is covered by the order. See 19 CFR 351.225(d).

Conversaly, where the descriptions of the merchandise are not dispositive, the Department will consider
the five additiond factors set forth at 19 CFR 351.225(k)(2). These criteriaare: (i) the physica
characterigtics of the merchandise; (i) the expectations of the ultimate purchasers; (iii) the ultimate use of
the product; (iv) the channels of trade in which the product is sold; and (v) the manner in which the
product is advertised and displayed. The determination as to which anaytica framework is most
gppropriate in any given scope inquiry is made on a case-by-case basis, with or without formd inquiry,
after condgderation of dl evidence before the Department.

In the ingtant case, the Department has evaluated Direct Scent’ s request, in accordance with

19 CFR 351.225(k)(1), and the Department finds that the determinations of the Secretary (including
prior scope determinations) and the Commission are, in fact, dispositive with respect to Direct Scent’s
three candle types. Therefore, the Department finds it unnecessary to consider the additiona factorsin
19 CFR 351.225(Kk)(1).

Documents and parts thereof from the underlying investigation deemed relevant by the Department to
this scope ruling were made part of the record of this determination and are referenced herein.
Documents that were not presented to the Department, or placed by it on the record, do not congtitute
part of the adminidtrative record for this scope determination.

In its petition of September 4, 1985, the NCA requested that the investigation cover:

{c}andles{which} are made from petroleum wax and contain fiber or paper-cored
wicks. They are sold in the following shapes. tepers, spirds, and Sraight-sided dinner
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candles; rounds, columns, pillars; votives, and various wax-filled containers. These
candles may be scented or unscented ... and are generdly used by retail consumersin
the home or yard for decorative or lighting purposes.

See Antidumping Petition (September 4, 1985) at 7.

The Department defined the scope of the investigation in its notice of initiation. This scope language
carried forward without change through the preliminary and find determinations of sdes at less than fair
vaue and the Order:

{ ¢} ertain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks. They are sold in the following shapes: tapers, spirdls,
and graight-sded dinner candles, rounds, columns, pillars, votives, and various wax-
filled containers.

See Petroleum Wax Candles from the Peopl€' s Republic of China: Initiation of Antidumping Duty
Investigation, 50 FR 39743 (September 30, 1985); Petroleum Wax Candles from the People's
Republic of China: Preliminary Determination of Sdes a L ess Than Fair Vdue, 51 FR 6016
(February 19, 1986); Find Determination; and Order.

The Commission adopted a Smilar definition of the “like product” subject to its determinations, noting
that the investigations did not include “ birthday, birthday numerd and figurine type candles” See
Determinations of the Commission (Find), USITC Publication 1888, August 1986, at 4, note 5, and A-
2 (Commisson Determination). The Commission stated that “...we determine that the domestic like
product shal consst only of petroleum wax candles” See Commisson Determination, a 9. Inits
discussion of like product, the Commission aso stated:

Petroleum wax candles are those composed of over 50 percent petroleum wax, and
may contain other waxes in varying amounts, depending on the Sze and shape of the
candle, to enhance the meltpoint, viscosity, and burning power.

See Commission Determination, at 4-5.

The Department clarified the scope of the Order in rdation to certain novety candles. See Russ Berrie
Ruing at 1194. In July 1987, the Department issued a notice to the United States Customs Service
(since renamed CBP) in connection with a scope ruling which provides:

The Department of Commerce has determined that certain novelty candles, such as Chrismas
novelty candles, are not within the scope of the antidumping duty order on petroleum-wax
candles from the Peopl€e’ s Republic of China (PRC). Christmas novelty candles are candles
specidly designed for use only in connection with the Christmas holiday season. Thisuseis
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clearly indicated by Christmas scenes and symbols of other occasions (e.g., religious holidays or
specid events) depicted in their designs, figurine candles, and candles shaped in the form of
Identifiable objects (e.q., animds and numerds).

See Customs Notice.

In November 2001, the Department changed itsinterpretation of the scope of the Order. See Find
Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles From the People' s Republic of
China (A-570-504); J.C. Penney (November 9, 2001) (J.C. Penney Ruling). Inthisruling, the
Department reviewed the text of the scope of the Order, beginning with the text of the first sentence of
the scope which covers “{ c} ertain scented or unscented petroleum wax candles made from petroleum
wax and having fiber or paper-cored wicks.” See Order. Thetext following this broad, inclusve
sentence provides aligt of shapes; thislist is not modified by any express words of exclusvity. The
result of our prior practice of not including within the scope of the Order candles of a shape other than
those specificaly listed in the Order was inconsistent with the fact that the candles were “ scented or
unscented petroleum wax candles made from petroleum wax and having fiber or paper-cored wicks.”?
In J.C. Penney Ruling, the Department revised this practice because the former practice had the effect of
narrowing the broad coverage of the first sentence of the Order’s scope. Thelist of shapesin the
second sentence of the Order’ s scope does not provide atextuad basis for such a narrowing of the
coverage of the first sentence of the Order’ s scope.

This approach of evauating candlesin light of the entire text of the Order’s scope isin kegping with
Duferco Stedl, noting that a better gpproach in scope rulingsis to avoid subjective issues of intent and,
ingtead, ook to the petition's language to determine whether the class or kind of merchandise at issue
was expressly included. See Duferco Stedl, Inc. v. United States, 146 F. Supp. 2d 913 (CIT 2001)
(Duferco Stedl). Such an gpproach is a departure from past the Court of International Trade (CIT)
precedent that required the Department to give ample deference to the domestic industries’ intent when
examining a petition's description of the subject merchandise. See, eg., Torrington Co. v. United
States, 995 F. Supp. 117, 121 (CIT 1998).

Although the specific scope decison in Duferco Stedl has been overturned by the United States Court of
Appeds of the Federa Circuit (CAFC) in Duferco Stedl, Inc. v. United States, 296 F.3d 1087 (Fed.

2 See, eg., Fina Scope Ruling - Antidumping Duty Order on Petroleum Wax Candles From
the People' s Republic of China (A-570-504); Endar Corp. (January 11, 2000) (Endar) (The
Department determines that a* dragonfly” candle, in the shape of arough-hewn stone with a dragonfly
carved on top, should not be included within the scope because it is of a shape not specificaly listed by
the language of the scope), and Eina Scope Ruling — Antidumping Duty Order on Petroleum Wax
Candles From the Peopl€e' s Republic of China (A-570-504); American Drug Stores, Inc. (March 16,
1998) (The Department determined that a sphere or ball-shaped candle should not be included within
scope because it is a shape not specificaly listed by the language of the scope).
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Cir. 2002) (Duferco Sted 11), the CAFC' s ruling does not undermine the Department’ s scope
determingtion in JC. Penney Ruling. The plain language of the scope of the Order clearly States

“{ c}ertain scented or unscented petroleum wax candles made from petroleum wax and having fiber or
paper-cored wicks . . . sold in the following shapes. tapers, spirds, and straight-sided dinner candles;
rounds, columns, pillars, votives, and various wax-filled containers’ are included within the scope of the
Order. Thus, the Order offers adescriptive list of the shapes of candles included within the Order, but,
as the courts have recognized, there is no requirement that every single product covered must be
identified in the scope. More specificaly, the CAFC has sated that “the petitions thet led to the
Issuance of the order did not need to specificaly identify the { product} in order to cover {it}; our
precedent, to say nothing of the regulations, makes clear that neither a petition nor an antidumping or
countervailing duty order requires that level of specificity.”> The CAFC further stated “{ a} s amatter of
law, a petition need not list the entire universe of products. . . in order {for the petition} to cover those
products.”® Thus, as gpplied to this Order, there is no requirement, nor isit possible, for al the shapes
of candlesto belisted.* Infact, if the list were exhaustive, there would have been no need for the
Department to render a decison on novety candles or any other candle that was not explicitly lisged asa
shape in the scope of the Order. However, the Department did issue the novelty candle exception,
which offered anarrowly construed exception and left al other petroleum wax candles from the PRC
covered by the Order.

When determining whether a particular novelty candle is within the scope of the Order, the Department
will first determine whether the candle is made of petroleum wax. If the candle is made of petroleum
wax, the Department will look to see if the shape of the candle falls within those shapes listed in the
second sentence of the scope as defined in the Order, i.e., “tapers, spirds, and straight-sided dinner
candles; rounds, columns, pillars, votives, and various wax-filled containers.”  If the Department
determines that a candle is one of these shapes, it is within the scope of the Order.

However, if the Department finds that a candl€’' s shape is not among the shapes listed in the second
sentence of the scope as defined in the Order, i.e., taper, spird, straight-sided dinner candle, round,
column, pillar, votive, and various wax-filled containers, then the candle will be evaluated to determine
whether itisanovety candle. For acandleto quaify for this exception, the characterigtic which is
claimed to render it anovelty candle (i.e., the shape of an identifiable object or a holiday-specific
design), should be easily recognizable in order for the candle to merit not being included within the scope

2 Novosted SA v. United States, 284 F.3d 1261, 1264 (Fed. Cir. 2002).

3&_

4 See Petroleum Wax Candles from China, USITC Pub. No. 3226 Investigation No.
731-TA-282 (Review) (August 1999) (USITC Pub. No. 3226), at 18 (“Candlescomein a
wide variety of shgpes and szes. Mgor U.S. candle manufacturers reportedly will offer 1,000
to 2,000 varieties of candlesin their product lines’).
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of the Order. Specificaly, among other determining factors, the Department will examine whether the
characteridic is identifiable from most angles and whether or not it isminimally decoraive, eg., sndl
and/or sngularly placed on the candle. If the identifiable object or holiday-specific design is not
identifiable from most angles, or if the design or characterigtic is minimaly decorative, the Department
may determine that the candle should be included within the scope of the Order. See Find Scope Ruling
— Antidumping Duty Order on Petroleum Wax Candles From the People's Republic of China (A-570-
504); J.C. Penney Purchasing Corp. (May 21, 2001) (J.C. Penney Ruling); Fina Scope Ruling —
Antidumping Duty Order on Petroleum Wax Candles From the Peopl€e’ s Republic of China (A-570-
504); San Francisco Candle Co. (Feb. 12, 2001) (SFCC Scope Ruling); San Francisco Candle
Company, Inc. v. United States, 265 F. Supp. 2d 1374, 1379 (CIT 2003) (SECC); and Find Scope
Ruling - Antidumping Duty Order on Petroleum Wax Candles From the People's Republic of China
(A-570-504); Endar Corp. (January 11, 2000) (Endar). If the candle does not possess characteristics
set out in the July 1987 novelty candle exception, and it is a scented or unscented petroleum wax candle
made from petroleum wax and having afiber or paper-cored wick, the Department will determine that
the candle is within the scope of the Order.

Analysisof Direct Scent’s Candles

With respect to the involved scope request, the Department finds that for the reasons outlined below,
one of Direct Scent’s* Christmas candles’ with item number 01G060 is included within the scope of the
Order. Wefind that this candle isincluded within the scope of the order because this candleisnot a
recognizable object, nor does the candle quaify for the holiday novelty exception because this candle
does not have scenes and symboals visible from multiple angles that are exclusively associated with the
Christmas holiday. The Department further finds that the other two Direct Scent “ Christmas candles’
with item numbers 01G020 and 01G0073 are not included within the scope of the Order because these
candles have scenes and symbols visible from multiple angles which are exclusvely associated with the
Chrigtmas holiday. Our analysis of each of these candlesis provided below.

1 Merry Christmas Gd Candle (Item number 01G020)
2. Merry Little Christmas Gel Candle (Item number 01G0073)

Direct Scent describesits“Merry Christmas Gel Candl€’ as a Santa-Claus-decorated glass containe,
filled with gdl, packed in aclear gift box. Direct Scent describesthe “Merry Little Chrisimas Gel
Candle’ as a Santa-Claus-decorated glass container, filled with gel, packed in a clear gift box. Direct
Scent states that the candles intended use isfor the Christmas holiday season. Direct Scent claims that
both of these “Christmas candles’ are Christmas-only products. Direct Scent further argues that the
“Merry Chrismas Gd Candle’ and the “Merry Little Christmas Gel Candle’ have Christmas theme
decorations which are permanently glued on, and the remova of which would destroy the candle.

The Department agrees with Direct Scent’s argument that the “Merry Christimas Gel Candl€’ (item
number 01G020) and the “Merry Little Chrissmas Gel Candl€’ (item number 01G0073) are exclusvely

8



associated with the Christmas holiday and therefore are not included within the scope of the order on
petroleum wax candles from the PRC.

The “Merry Christmas Gel Candl€’ (item number 01G020) is decorated with the colors red, green, and
white, which, consstent with the Department’ s practice, are colorsthat are traditionaly associated with
Chrigmas. See SFCC Scope Ruling. The candleisin a glass container with the words “ Chrigmas’
written on both sides, two Santa Clauses in red Santa suits with white beards and red hats, al
decorations which soldly depict Chrismas. lin addition, the candle has a candy cane rimmed top and
snow covering the bottom and top of the candle. The “Merry Chrismas Candl€’ (item number
01G020) conveys the Christmas holiday season both from the written word “ Christmas’ which wraps
around the entire candle and can be seen from any angle, from the candy-cane rimmed top, and from the
Santa Claus on either Sde of the candle. See Find Scope Ruling; Kole Imports (Kole) (June 06, 1994)
(the Department determined that candles packaged in boxes with Santa Claus characters on both front
and back, with thewords" In the Christmas Spirit" on the back panel of the box were not included
within the scope of the Order). Thus, the Department finds that the instant candle with areadily
discernible Santa Claus on each side of the candle, each with two eyes, a nose, a beard and moustache,
each wearing red suits and hats, each carrying a bag, coupled with the words “ Chrissmas’ written in
large letters encircling the candle, isanovety candle. This candle qudifiesfor the novelty exception
because it has “ scenes or symbols of other occasions (e.g., religious holiday or specid events) depicted
in their designs’ that are exclusvely associated with Chrissmas. In addition, the Department finds that
this candle qudifies for the novelty exception because when the candle is viewed from most angles, there
are vigble symbols and designs that exclusvely relate to the Chrismas holiday. See e.g., Russ Berrie
Ruling. Finaly, this candleis shaped in such away that the Santa and the other Christmas decorations
are visble when the candle is viewed from the top, the bottom, and from any other angle. Thisis
conggtent with the Department’ s determination in the Remand Determination for SEFCC Scope Ruling
and afirmed by the CIT, where “the Department recognized that the *identifiable from most angles
benchmark was appropriately agpplied...to candles alegedly associated with arecognized holiday aswell
asto candles in the shapes of identifiable objects, because these characteristics both fall under one and
the same exception to the scope of the Order: the novelty candle exception.” See SFCC Scope Ruling.
The Department finds that Direct Scent’s“Merry Chrisimas Gel Candle”’ (item number 01G020)
contains scenes of Chrisimas that are “identifiable from most angles.”

The “Maerry Little Chrigmas Candl€’ (item number 01G0073) is awax-filled glass container which is
decorated with a detailed Santa Claus carrying awrapped present affixed to one side of the candle, and
a decorated wreath on the other sde of the candle. The Santa Claus and Christmas-like tree images are
viewable from multiple angles of the candle. The candle additiondly has a snow-rimmed bottom and
severd decorated Chrigmastrees. The candle has adistinct pine-cinnamon-like smell. Consistent with
our practice, the Department finds that a readily discernible Santa Claus, whose image is viewable from
multiple angles on a candle, qudifies for the holiday novety candle exception, and thusis not within the
scope of the Order. See Find Scope Ruling; Star Merchandise Inc. (Star) (Jduly 27, 1994) (the
Department determined that candles in tins, one with a scene of Santa presenting a child with atoy dog,
and another with a snowman with ared Santa hat shown cradling a gift in one arm and asmall Christmas
tree in the other, with a poinsettia blossom at its feet, should not be included within the scope).
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Additiondly, the “Merry Little Chrismas Gel Candl€’ (item number 01G0073) is decorated with the
colorsred, green and white which, consstent with the Department’ s practice, are colors traditionally
asociated with Christmas. See SFCC Scope Ruling. The “Merry Little Chrismas Candl€” (item
number 01G0073) conveys the Christmas holiday season from the detailed design of the Santa Claus
carrying awrapped present to the decorated Christmas trees to the wreath which is decorated with
ornaments and ared bow. Thus, the Department finds that the instant candle is anovelty candle
“{h}aving “scenes or symbols of other occasions (e.q., rdigious holiday or specia events) depicted in
their designs’ because these colors are traditionally associated with Christmas, and when the candle is
viewed from most angles there is an express Chrisimas holiday theme. See eg., Russ Berrie Ruling.
Finaly, the manner in which the Santa Claus and the wreeth are affixed to the candle makes these
symbols visble when the candle is viewed from the top, the bottom and from any other angle. Thisis
conggtent with the Department’ s determination in the Remand Determination for SEFCC Scope Ruling
and afirmed by the CIT, where “the Department recognized that the *identifiable from most angles
benchmark was appropriately applied...to candles dlegedly associated with arecognized holiday as
well asto candlesin the shapes of identifiable objects, because these characteristics both fal under one
and the same exception to the scope of the Order: the novelty candle exception.” See SFCC Scope
Ruling. The Department findsthat Direct Scent’s*“Merry Little Chrissmas Candl€’ (item number
01G0073) contain scenes of Chrigmas that are ‘identifiable from most angles,” and therefore, this candle
Is not included within the scope of the Order.

3. Holly Jolly Christmas Gel Candle (Item number 01G060)

Direct Scent describes the “Holly Jolly Chrigmas Gel Candle’ as aglass Santa Claus figurine,
embedded within agel candle, in aglass container. Direct Scent dtates that the candle isintended for
use only during the Chrismas holiday season, and further clams that this“Hally Jolly Christmas Candl€e”’
isexclusvely used for the Chrismas holiday. Direct Scent further argues that the “Holly Jolly Christmas
Gd Candl€’ will be destroyed if the embedded glass Santa Claus is removed.

The Department disagrees with Direct Scent’s argument that the “Holly Jolly Christmas Candl€” (item
number 01G060) is exclusvely associated with the Christmas holiday and the Department has
determined that this candle isincluded within the scope of the Order, because the candl€' s useis not
attributable soldly to the Christmas season.

The*Hally Jolly Christmas Candle’ has asmdl glass figure dressed in an orange suit, the facid fegtures
of the figurine are distorted, the figure gppears to have four feet, one eye is smdler than the other, the
figure is standing on white sand and resembles an ef more than a Santa Claus. Therefore, the colors, the
minimal resemblance to a Santa Claus, and the absence of any other decorations, do not indicate that
this candle is exclusvely associated with the Chrissmas holiday. More specificdly, this candleisnot a
novety candle “{h}aving scenes or symbols of other occasons (e.q., rdigious holiday or specid events)
depicted intheir designs.” _See eg., Russ Berrie Ruling. There are no scenes or symbols of the
Christmas holiday other than the glass figurine, which we have concluded does not resemble a Santa
Claus. The Department has ruled in the past that candles which do not contain * scenes or symbols
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specificaly related to aholiday or other specid event” are within the scope of the Order, because their
useis not attributable solely to the holiday season. See eg.. Russ Berrie Ruling; see aso Final Scope
Ruling - Petroleum Wax Candles from the People' s Republic of China; See Star (1994) (the
Department determined not to include a* snowman” candle within the scope of the Order where the
candle was in the shgpe of a snowman with ared Santa het, cradling asmadl gift in one arm and asmall
Chrismas tree in the other). Thus, we find that this candle is included within the scope of the Order.

Recommendation

We recommend finding that Direct Scent’s candle “Hally Jolly Chrismas Gel Candle” with item number
01G060 should be included within the scope of the order on petroleum wax candles from the PRC,
because this candle does not have scenes or symbols that are exclusively associated with a particular
holiday. We further recommend finding that the candles “Merry Chrismas Gel Candle’ and “Merry
Little Christmas Gdl Candle’ with item numbers 01G020 and 01G0073, respectively, should not be
included within the scope of the Order, because they are exclusively associated with the Christmas
holiday, and their Christmas holiday designs and symbols are viewable from multiple angles. If you
agree, we will send the atached letter to the interested parties, and will notify CBP of our determination.

Agree _____ Disagree

Barbara E. Tillman
Acting Deputy Assstant Secretary
for Import Administration

Date
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