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By Certified Mail, Return Receipt Requested

To All Interested Parties.

On May 21, 2002, the Department of Commerce (the Department) received arequest from Avon
Products, Inc. (Avon) for a scope ruling on whether one type of candle it imports (one “Resin Topper
Jar” candle, Product Profile No. 231051) should be included within the scope of the antidumping duty
order on petroleum wax candles from the People€' s Republic of China (PRC).

In accordance with 19 CFR § 351.225(k)(1), the Department has determined that Avon's candlefdls
outside the scope of the antidumping duty order on petroleum wax candles from the PRC.

Enclosed is a memorandum containing the Department’ s analyss. We will notify U.S. Cusoms and
Border Protection. If you have any questions, please contact Sdly C. Gannon at
(202) 482-0162.

Sincerdy,

Barbara E. Tillman

Director

Office of AD/CVD Enforcement VI
Import Adminigiration

Enclosure
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MEMORANDUM FOR: Joseph A. Spetrini
Deputy Assistant Secretary
for Import Adminigtration, Group 111

FROM: Barbara E. Tillman
Director
Office of AD/CVD Enforcement VI

SUBJECT: Finad Scope Ruling: Antidumping Duty Order on Petroleum Wax
Candles From the Peopl€' s Republic of China (A-570-504);
Avon Products, Inc.

Summary

On May 21, 2002, the Department of Commerce (the Department) received arequest from Avon
Products, Inc. (Avon) for a scope ruling on one type of candle (one “Resin Topper Jar” candle,
Product Profile No. 231051) to determineif it should be included within the scope of the antidumping
duty order on petroleum wax candles from the People’' s Republic of China (PRC) (Petroleum Wax
Candles from the PRC: Find Determination of Sdes at Less Than Fair Vaue, 51 FR 25085 (July 10,
1986) (Fina Determination); Antidumping Duty Order: Petroleum Wax Candles from the People's
Republic of China, 51 FR 30686 (August 28, 1986) (Order)). In accordance with 19 CFR §
351.225(k)(1), we recommend that the Department determine that Avon's candle is not within the
scope of the antidumping duty order on petroleum wax candles from the PRC.!

Background

! The Department has developed an internet website that allows interested parties to access
prior scope determinations regarding the antidumping duty Order on Petroleum Wax Candles from the
People’ s Republic of China. Thiswebsite lists dl scope determinations from 1991 to the present. It
can be accessed at http://iaita.doc.gov/download/candles-prc-scopef, and will be updated periodicaly,
to include newly-issued scope determinations.




Avon filed its request for a scope ruling on the “Resin Topper Jar” candle on November 9, 2001. Ina
letter dated December 28, 2001, the Department requested that Avon provide test results regarding the
exact composition of Avon’s candle, no later than January 25, 2002. On

January 24, 2002, Avon requested an extension of the deadline to submit these test results, and the
Department subsequently extended the deadline to February 8, 2002. On February 7, 2002, Avon
notified the Department of its intent to withdraw its request for a scope ruling for this candle, and
indicated it would resubmit its request with the appropriate testing results at alater date. On May 21,
2002, Avon refiled its scope ruling request, including composition test results, for its*Resin Topper Jar”
candle. On July 12, 2002, the National Candle Association (NCA), an interested party in this
proceeding, filed comments on Avon'srequest. On August 26, 2002, Avon filed rebuttal commentsto
the NCA’s July 12, 2002 submission. On August 9, 2002, Russ Berrie and Company, Inc. (Russ
Berrie), an importer of candles from the PRC, submitted comments regarding Avon' s request.

On July 14, 2003, the Department contacted Avon's counsdl by telephone and requested that Avon
provide additiona testing information regarding the exact composition of its*“Resin Topper Ja” candle.
The Department aso requested that Avon provide further clarification regarding the testing facility it
used to test this and other candles before the Department (if applicable to thiscandle). InaJduly 16,
2003 letter to Avon, the Department reiterated its request for additional testing information regarding
the candl€' s composition. See Memorandum to the File from Julio A. Fernandez through Sally C.
Gannon Regarding Scope Inquiry: Petroleum Wax Candles from the People’s Republic of China/
Reguests from Avon Products Inc. (July 14, 2003) and Letter from Barbara E. Tillman, Director,
Office of AD/CVD Enforcement VII, Import Administration, to Avon Products Inc., ¢/o Barbara Y.
Wierbicki, Tompkins & Davidson, LLP (July 16, 2003). On July 14, 2003, Avon submitted the
requested additiond testing information viafacamile, and the Department subsequently filed this
information on the officid record. See Memorandum to the File from Julio A. Fernandez through Sdly
C. Gannon Regarding Scope Inquiry: Petroleum Wax Candles from the People' s Republic of China/
Additional Test Results for Resin Topper Jar Candles. Avon Products, Inc. (July 21, 2003). On July
21, 2003, Avon formaly submitted for the record the additiond testing information for the “Resin
Topper Ja” candle as well as the requested clarification regarding the testing facility used by Avonin
testing this and other candles before the Department. See Avon's July 21, 2003 submission (July 21
Submission).

Avon Products, Inc.’s Scope Request

Avon arguesin its May 21, 2002 submission that this candle (Product Profile No. 231051), a wax-
filled glass container with removable polyresin lid incorporating a foam stopper and feeturing a three-
dimensiond depiction of ahummingbird in flight, is a poured candle containing gpproximately 70
percent pam oil wax, 27 percent paraffin wax, and three percent fragrance. Additiondly, Avon argues
that its candle, because of its palm-oil composition, is derived from different sources than petroleum
wax candles, and is, thus, chemicdly disinguishable.



Further, Avon argues that the Department has previoudy issued scope rulings confirming that candles
which contain less than 50 percent petroleum wax are not included within the scope of the Order.
Avon provided two sampleswith its request.

Inits May 21, 2002 submission, Avon provided the Department with test results obtained from an
independent testing facility in the United States, which were conducted in accordance with U.S.
Customs Laboratory (USCL) Method 34-07. Thesetest resultsindicated that “. . . the sample
contains 21.8 percent paraffin wax. The remainder consists primarily of pam oil wax.”?  In response
to the Department’ s request, Avon later provided additiond testing results regarding the exact
composition of itscandle. See July 21% Submission These test results indicate the composition of
Avon's*“Resin Topper Ja” candleto be asfollows. 27.8 percent paraffin wax, 0.23 percent lauric
acid, 0.55 percent myrigtic acid, 29.8 percent pamitic acid, 17.0 percent stearic acid, 6.4 percent oleic
acid and 1.1 percent linoleic acid.  Avon maintainsin its submission that these test results are cons stent
with the previous test resultsin that they reach the conclusion that “. . . the subject candleismade in

principa part of vegetable derived wax.” 1d.

The new test results dso contain the following statement:
This testing was performed by an MTL-ACTS approved outside laboratory.

Id. Because the Department requests that scope requesters use an independent testing laboratory in
the United States to conduct testing for these purposes, the Department requested further clarification
from Avon on the meaning of this Satement. Inits

July 21% Submission, Avon provided a letter from the testing laboratory with the following explanation:

MTL-ACTS now known as Bureau Veritas Consumer Products Services (BVCPS), is
alowed to subcontract to other laboratories as provided by its quality manua. The laboratory
used for testing the candles submitted by Avon is adomestic laboratory with no association to
Avon (i.e. not an Avon in-house laboratory).

Id.
The National Candle Association’s Comments

In its comments, the NCA retraces the history of this antidumping duty order, including the import
surges and resultant injury suffered by domestic manufacturers which prompted the origind September
1985 antidumping petition. The NCA contends that the antidumping statute and antidumping duty
orders are remedia in nature and exceptions to them should be construed as narrowly as possible to

2 See Avon's May 21, 2002 submission.



preserve the efficacy of the Order. In support of its assertion, the NCA cites a Court of International
Trade (CIT) decision regarding the novelty exception where the Court tated that “. . . acandle must
be specificaly designed for use only in connection with a rdligious holiday or specid event to fdl within
the novety candle exception.” See Russ Berrie & Co., Inc. v. United States, 57 F. Supp. 2d 1184,
1194 (CIT July 13, 1999) (Russ Berrie). Thus, the NCA argues that the Department narrowly limited
the novelty candle exception to figurine candles, candles shaped in the form of identifiable objects, and
candles specificdly designed for use only in connection with the holiday season.

The NCA firg notes that Avon describes its candle asa*Resin Topper Jar” candle, however, the NCA
believes that this candle is awax-filled container and fals specificaly within the scope of the Order.2
Additionaly, the NCA argues that there is no design on this candle that would limit its use to a specific
holiday or event. Therefore, the NCA maintains that this candle should be included within the scope of
the Order.

The NCA points out that test results submitted by Avon indicate the candle is composed of 21.8
percent paraffin wax, but does not report the percentage of pam ail in the candle. Because of this, the
NCA argues that the Department should require Avon to provide test results from a U.S. laboratory to
determine the percentage of pam oil wax and petroleum wax in the candle.

The NCA goes on to argue that even if Avon’s candle was 100 percent palm oil wax, it would be
included within the scope of the Order. It isthe NCA’s podition that Avon's pam wax candle has
smilar chemica composition and the same range of essentid physica characteristics of petroleum wax
candles and, therefore, must be included within the scope of the Order.* The NCA points out that pam
oil done cannot be used as a candle wax because padm oils are liquids a room temperature. The NCA
contends that to make candles from palm oil, Avon had to change the chemica Structure of the oil so
that it was no longer padm oil. The NCA explains that through a process of hydrogenation, the pam ail
is subgtantidly transformed into a new product that has smilar chemigtry to, and the same physical
characterigtics of, petroleum-derived waxes. Consequently, the NCA argues that the effect of the
chemicd converson essentidly turns the pam oil into the same product as petroleum wax. The NCA
further maintains that the term * petroleum wax” in the Order is not limited to the derivation of the wax,
but rather the chemica composition and physica characteristics and uses of the wax. Therefore, the
NCA arguesthat by subgtantialy changing the chemica compodtion of pam ail into essentidly smilar
chemica composition and the same physical characterigtics of petroleum wax, Avon brought its candle
within the scope of the Order.

3 See Find Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles From the
People's Republic of China (A-570-504); Request by Simcha Candle Co. (Feb. 12, 1993).

* See NCA Comments submitted in Final Scope Ruling — Antidumping Duty Order on
Petroleum Wax Candles From the People’ s Republic of China (A-570-504);_Request by L eader Light
(Oct. 24, 2001); Request by Fleming Internationd, Ltd. (Oct. 24, 2001).
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In addition, the NCA argues that the Internationa Trade Commission (the Commission) has
consgtently defined “like product” as a product which islike, or in the absence of like, most amilar in
characteristics and uses with the article subject to the investigation. . . "> The NCA continues, Sating
that like products have the “same intringc qudities and essentid characteristics and uses as the subject
imports.”® Next, the NCA argues that any minor differencesin the chemica composition or physica
characteristics of Avon's candle cannot lead to the conclusion that Avon's candle is not like the candles
included within the scope of the Order.” Furthermore, the NCA contends that Avon's candle has the
same intringc quaities and essentid characterigtics as petroleum wax candles and therefore, are “like’
petroleum wax candles. The NCA aso arguesthat Avon's candleis the same class or kind of
merchandise as are the candles subject to the Order, and are covered by the same HTSUS tariff
provison. Thus, the NCA argues that Avon's candle should be included within the scope of the Order.

To support its position, the NCA cites Bohler-Uddeholm Corporation v. United States (Bohler),®
where the Court of Appeals for the Federal Circuit held that the respondent’ s two products, based on
their physical and chemica characteristics and uses, were included in the class of merchandise within
the 1973 antidumping finding against Stainless Stedl Plate from Sweden,® even though the products
were not gpecificaly mentioned by name. The Court found that athough two of the respondent’s
products were not specificaly mentioned in ether the petition or in the antidumping determination, that
was not a sufficient basis for the exclusion of these respondent’ s products. However, the Court
rglected thisfact asabass for excluson.

The Court explained that:

To require that antidumping determinations be limited to the products they name would
be incongstent with the statutory requirements, then in force, that antidumping duties be
imposed upon a“class or kind” of merchandise found to be injurious to domestic
industry. While the trade names of BU’ s products were not used in the 1973 finding,

® See Determination of the Commission (Find), USITC Publication 1888, August 1986, at 4,
note 5, and A-2 (Commission Determingtion).

61d., at 4, n.4.

"1d. See dso Find Determination of Sdesa Less Than Fair Vaue: Sulfur Dyes, Induding
Sulfur Vat Dyes, From the United Kingdom, 58 FR 3253 (January 8, 1993).

81999 U.S. App. LEXIS 34552 (Fed. Cir. 1999).

° Final Determination of Sdes at Less Than Fair Vaue: Stainless Sted Plate from Sweden, 38
FR 15079 (June 8, 1973) (Stainless Stedl Plate from Sweden).
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thereis sufficient evidence to support Commerce' s conclusion that Stavax and Ramax
were nevertheless identified by, among other things, their physical and chemica
attributes, and by the applications for which they are used.X°

The NCA argues that for the same reasons, the physica and chemicd attributes and the gpplications for
which Avon's candle is used are the same as the class or kind of merchandise subject to the Order.

The NCA attached as an exhibit to its July 12, 2002 submission, a memorandum from an Eric E. Wigg,
Ph.D., awax consultant, that the NCA argues establishes the scientific evidence as to the smilarity of
chemica composition and physica characterigtics of pam oil wax candles as compared to petroleum
wax candles. However, the NCA does not claim that Avon’s candle is petroleum derived. Instead,
the NCA cdlaims that this candle has been engineered to have the same physica and burning properties
asthat of petroleum wax candles with the sole intent to get around the scope of the Order. In fact, the
NCA points out, the god of the development of vegetable wax candles was to “develop vegetable
lipid-based candles which are comparable to traditional petroleum wax candles in gppearance and
performance.”'* Thus, the NCA maintains that for the vegetable wax candles to compete against
petroleum wax candles, they must both be the same or smilar in terms of the important characteristics
related to candle performance.

Next, the NCA argues that consumers will have no knowledge of the chemistry of Avon’s candle and
petroleum wax candles because pdm wax and petroleum wax candles have the same physica
gppearance and functions. The NCA further argues that palm wax and petroleum wax candles have
the same physica gppearance and functions. The NCA points out that the essentid physica
characteristics will be in the same range of melt point, color, odor and viscogty. In addition, the NCA
argues, Avon's candle is made of wax and hasawick. The NCA adds that pam wax and petroleum
wax candles can be engineered to have higher or lower melt points. Moreover, the NCA maintains that
it is the alkane-like part of the pam wax molecule to which 90 percent of the carbon atoms are
associated which makes these pam waxes have the same physica characterigtics and function as
candle waxes, i.e., with physica and combustion properties smilar to those of petroleum waxes, the
primary standard for candlewax. Therefore, the NCA arguesthat it is through the hydrogenation
process that the substantia transformation takes place to yied these dkane-like Structures.

As part of its comments, dated July 12, 2002, the NCA sates that the consumer will compare the
physical characteristics and performance of the palm wax candles to petroleum wax candles, which is
the standard in the marketplace. In addition, the NCA contends that if Avon's candle does not have
the same intringc quaities and essentia characteristics of petroleum wax candles, consumerswill not

10 Bohler, 1999 U.S. App. LEXIS at 34554 (emphasis added).

11 See Bernard Y. Tao, Devd opment of Vegetable Lipid-Based Candles, attached as Exhibit 2
to the NCA’s July 12, 2002 Comments on Avon's Scope Request.
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purchase Avon's candle. Therefore, the NCA argues, Avon has engineered its candle so that it isthe
same or Smilar to the candles which are subject to the Order.

The NCA maintains that the issue which merits congderation in the ingtant request is not whether
Avon's candle s petroleum derived, but whether it has the same or smilar intringc quaities and
essentid characteritics of petroleum wax candles. The NCA arguesthat the

Department has never previoudy conducted an in-depth investigation of the chemical composition and
physica characterigtics of pam wax candles. To support its position, the NCA once again cites
Bohler, where the Court concluded that it is not the name of the product, but rather the physica and
chemica attributes and gpplications for which the candles are used that is determinative.’*  For the
same reasons, the NCA maintains that the physical and chemica attributes and the applications for
which Avon's candle is used are the same as the class or kind of merchandise subject to the Order.
Therefore, the NCA argues that in order to compete against petroleum wax candles, Avon's candle
must have the same physica gppearance and the same or Smilar range of melt point, color, odor and
viscogty.

The NCA points out that the only candle that was excluded by the Commission, other than novelty
candles, was the beeswax candle because the Commission determined that it had different
characteristics and uses. In that instance, the Commission found that 94 percent of beeswax shipments
were for wax-filled glass containers used in religious observances and “ other” miscellaneous candles,
such as straight-sded dtar and sanctuary candles. The NCA adds that the Commission concluded
that, “based on different characteristics and uses for petroleum and beeswax candles, we determine that
beeswax candles should not be included within the scope of the domestic-like product.”®* The NCA
maintains that the term “ petroleum wax” in the Order is not limited to the derivation of the wax, but
rather the chemica composition and physica characteristics and uses of the candles. Asdiscussed
above, itisthe NCA’s conclusion that Avon's candle has the same intringc qudities and essentid
characteristics and uses as the subject imports, which are the criteria used by the Commission to
determine like product. Moreover, the NCA argues, in contrast to the beeswax candles, the palm wax
candles have smilar chemica compostion and the same physical characterigtics, and Smilar uses as
petroleum wax candles. The NCA quotes Russ Berrie's expert, Mr. Roger Crain, from the
memorandum attached to Russ Berrie's comments in the Leader Light scope investigation, who
concedes that “vegetable wax and petroleum (paraffin) wax are smilar. . . ."** Nevertheless, NCA
maintains, that the essentid characteristics for which Avon's candleis purchased and used, to provide
light, heat, or scent, remains the same as these candles that are dready included within the scope of the
Order.

12 See Bohler, 1999 U.S. App. LEXIS at 34554.

13 Commission Determination, at note 5.

14 Mr. Crain’s memorandum at 6, submitted as part of Russ Berrie's August 9, 2002
submisson.
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The NCA argues that the Department’ s reference to candles composed of 50 percent petroleum wax
can only apply to candles that are over 50 percent beeswax. The NCA believes that the 50 percent
rule was based upon the Commission’s beeswax excluson. The NCA maintains that it does not gpply
to other waxes that were not excluded and have the sameintringc qualities and physical characterigtics
and uses as petroleum wax candles. The NCA argues that the Commission’s conclusion was based on
the fallowing:

[Beeswax candles] are manufactured by U.S. producers principaly for reigious and
specidty markets, and are priced considerably higher than petroleum wax candles.
Ninety-five percent of beeswax candle shipments from 1983 to 1985 were to churches
and religious dedlers. The remaining 5 percent were beeswax dinner candles. Ninety-
four percent of the domestic beeswax shipments were for wax-filled glass containers
used in religious observances and “other” miscdlaneous candles, such as straight-sided
dter and sanctuary candles.... Based on different characteristics and uses for petroleum
and beeswax candles, we determine that beeswax candles should not be included
within the scope of the domestic like product.*®

The NCA notes that in contrast to beeswax candles, Avon's pam wax candle has the same physica
characteristics and uses as petroleum wax candles and, therefore, was not excluded from the scope of
the domestic-like product.

The NCA aso arguesthat the legidative history of title VI is clear in pointing out that “the requirement
that a product be ‘like' the imported article should not be interpreted in such anarrow fashion asto
permit minor differencesin physical characteristics or usesto lead to the conclusion that the product
and article are not ‘like' each other, nor should the definition of ‘like product’ be interpreted in such a
fashion asto prevent consideration of an industry adversdly affected by the imports under
investigation.”®

The NCA cdamsthat of primary importance to the Commission in its exclusion is that beeswax candles
were principaly used in religious and specidity markets. Moreover, the NCA dlegesthat only 5
percent of the beeswax candles competed againgt the subject products, thus, sales of beeswax candles
were limited to avery specid niche in the candle market.

The NCA concludes its comments by noting that Avon’s candle competes in the same channels of
trade as the candles subject to the Order, and that without the antidumping duty the U.S. candle
producers would be injured. The NCA further notes what it characterizes as the long-standing efforts

15 Commission Determination, at 5-6.

16 See the NCA's July 12, 2002 submission, at page 8, citing to S. Rep. No. 96-249 at 90-91
(1979).
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of candle importers to “expand the ‘ novelty candle’ loophole in the Order through a continuing stream
of scope requests, causing the Order on PRC candles to be subjected to over seventy Final Scope
Rulings and many more requests” The NCA maintains that the success of the scope requestsin eroding
the Order has resulted in geometric increases in the volume of PRC candles coming into the United
States. The NCA concludes by stating that Avon is now asking the Department to narrow the scope of
the Order so that it excludes everyday candles, claiming that they are novelty candles, and that the
Department does not have such legd authority.

Avon Products, Inc.’s Responses

In response to the NCA’s comments, Avon argues that the Department has consstently and distinctly
stated that merchandise such as the “Resin Topper Ja” candle (poured or not) is not within the scope
of the Order. Avon maintains that the NCA’s assertion that petroleum and pam oil are essentidly
chemicaly indigtinguishable is patently wrong. Furthermore, Avon adds that the NCA istrying to
expand the scope of the 1985 petition to include dl candles, regardiess of compostion. Avon counters
by arguing that the Department and the CIT have categoricaly reected this position as contrary to
fundamenta due process and as an afterthought attempt to improperly sweep into a dumping order
merchandise that was in fact not part of the petition or subject to the investigation and, thus, could not
have been included within the scope of the Order.

In support of its argument, Avon citesto Hora Trade Council v. United States, 13 CIT 638 (1989),
where the Floral Trade Council (FTC) sought to include “marguerite daisies’ within an antidumping
order that resulted from a petition that FTC had submitted which covered carnations, chrysanthemums,
astroemeria, gerberas and gysophilal’ Avon further argues that “FTC later argued that daises were
aso/dways included because certain chrysanthemums and gerbers are dso referred to as ‘ daisies.” "8
Avon points out that the Court regjected this claim, Sating:

FTC appears to argue that because * chrysanthemums' are discussed in its petition for
relief as to the seven flowers, and because the word ‘daisies is mentioned there, as
well asin some questionnaire responses, that dl chrysanthemums, including dl daises
which fal within the botanical genus ‘ chrysanthemum,” are included within the scope of
the resulting orders.

It seems odd to the court that the petition and investigation would spesk of pompon
chrysanthemums, sandard chrysanthemums and gerbera daisies (which are in another
genus), if al daisies were intended to be covered as part of the chrysanthemum genus.'®

17 See Hord Trade Council v. United States, 13 CIT 638 (1989)

81d., at 639.

91d., at 639-640.



Similarly, Avon argues the NCA only identified petroleum wax candlesin its petition. Moreover, Avon
contends that if the NCA had intended candles of other components to be included, it should have so
gated. Avon points out that candles of other than petroleum wax components existed generdly and
were recognized commercidly a the time the NCA filed its complaint.®

With respect to the NCA’ s assertion that Avon's candle has the “same intrinsic qualities and essentid
characterigtics of petroleum wax candles. . . .” Avon maintains that this argument totally ignores the fact
that the NCA chose to define the terms of itsrelief inits petition and argues that its candle is not
composed of petroleum wax, and that the scope of the investigation and order pertain soldly to
petroleum wax candles. Avon aso argues that the NCA’s claim has no more merit than the assertion
advanced by the FTC: that aflower isaflower and that there were subgtantia Smilarities with respect
to “usg’” and “channels of trade.” Avon maintains that the Court was not impressed and not only
rgected FTC' s atempt to minimize the distinctions among different types of “daises’ but aso
underscored that the Department’ s “later developed” analysis was unnecessary, inasmuch asthe
petition and order did not include the afterthought flowers. Avon quotes from the CIT, which stated:

In an effort to be comprehensive, ITA atempted to goply the analysis gpplicable to
newly developed products to this case of an existing product. ... The record indicates
that there are Sgnificant physical differences and differences in purchaser expectations
between flowers which are commercialy described as either standard or pompon
chrysanthemums on one hand, and flowers which are commercidly described as
“daises’ on the other hand. Although this secondary reasoning was unnecessary, it is
also found to be supported.

Accordingly, after having reviewed the record, including the petition and prior ITC and
ITA statements with regard to the covered products, the court findsthat ITA’s
determination that daisies are not included within the scope of its antidumping orders, is
substantiadly supported by the record.?

20 See, eg., Explanatory Notes to the Brussels Nomenclature, Volume 1 (1966) describing
“Candles, tapers (including bal or coiled tapers), night-lights, etc., are usualy made of talow, stearin,
paraffin wax or other waxes.” The Brussels Nomenclatureis said to have had a significant influence on
the TSUS, (which wasin effect at the time of the NCA’s petition) and its explanatory notes are often
referred to as a source of legidative higtory for the TSUS, when the statute is ambiguous and the
language of the TSUS and the Brussds provisons are identica or amilar. See W.R. Filbin & Co. v.
United States, 306 F. Supp. 440 (1969); Pitney-Bowes, Inc. v. United States, 59 Cust. Ct. 181, 192,
C.D. 3116 (1967); J.E. Bernard & Co., Inc. v. United States, 60 Cust. Ct. 296, 303, C.D. 3372
(1968); and Kyoceralnt'l, Inc. v. United States, 2 CIT 91, 527 F. Supp. 337, 440 (1981), aff’d 69
CCPA 168, 681 F.2d 796 (1982).

21 Flord Trade Council, 13 CIT at 640-641.
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Avon next contends that the NCA’s claim that Avon's padm ail derived candle has the “same intringc
qualities and essentid characterigtics’ is no more correct than FTC' s clam that al daisy flowers have
the “same intringc quaities and essentid characteristics.”

Avon maintainsthat the NCA'’ s rliance on Bohler is misplaced. Avon points out that the court
emphasized that the issue is not whether the product was ** mentioned,” but the gpplications for which
they areused.” Avon further points out that the NCA admits that “different kinds of candles require
different kinds of wax.”?? Avon further argues that contrary to the position regarding chemical
composition adopted before the Department, and refuted by Avon in earlier submissions?® the NCA
has indicated in its published internet website atements that:

By far, the most common wax is petroleum-derived paraffin wax. Plant- and anima-
derived waxes are more complex in composition, containing not only smply
hydrocarbons (al kanes but also esters, fatty acids, and alcohals. [Sic]

Waxes differ with regards to important physical characteristics such as meting point,
color, and odor.*

Avon maintains that, despite the NCA’s arguments, it is beyond doubt, and self-evident, that pam oil
derived wax, such asthat in Avon's candle, is obvioudy a“plant-derived wax.” Avon points out that
the NCA itsdlf acknowledgesthat it is more complex in composition, containing esters, faty acids and
acohaols in addition to the hydrocarbons and, thus differs (from petroleum wax candles) with regard to
important physical characteristics such as melting point, color, and odor, not to mention the soot
emissions,

Avon points out that the NCA requested that an investigation be initiated to cover:

candles [which] are made from petroleum wax and contain fiber or paper-cored wicks.
They are sold in the following shapes: tapers, spirds, and sraight-sded dinner candles,
rounds, columns, pillars, votives, and various wax-filled containers. These candles may
be scented or unscented . . and are generdlly used by retall consumersin the home or
yard for decorative or lighting purposes.?®

22 hitp://www.candles.org/Candlemaking/ga_wax.htm.

23 See submissions by, and exhibits to, Coudert Brothers dated April 19, 2002 and Serko &
Simon dated April 18, 2002 and August 8, 2002, for additiona reasoning, aswell as details regarding
chemicd andyses.

24 http://ww.meltablesasndmore.com/CMI_Wax.htm.

% Letter from Randolph J. Stayin, Taft, Stettinius & Hollister, to Secretary of Commerce
(September 3, 1985).
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Avon mantains that a every stage of the proceeding theregfter, right up to the Order, the topic and
focus of the investigation was identified as.

Certain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks. They are sold in the following shapes: tapers,
spirds, and sraight-sded dinner candles, rounds, columns, pillars, votives, and various
wax-filled containers.

Avon then argues that it has long been the case that “[€]ach stage of the Satutory proceeding maintains
the scope passed on from the previous stage.”?” And, that “[a]n expansion of the scope of the order is
impermissible and not in accordance with law.”?

Avon further contends that pursuant to the Commisson’s original determination of what congtituted a
“petroleum wax candle," subject to the investigation and Order, the Department has repeatedly
affirmed both, and found that “if the petroleum wax content does not exceed 50 percent, a product
does not fall within the scope of the order,”*° and spedificaly, has found in its scope rulings™ that
candles which contain less than 50 percent petroleum wax are not® within the scope of the Order.

Avon arguesthat pam oil’s chemical compostion conssts mainly of pamitic acid (43 percent), stearic
acid (4.4 percent), oleic acid (39.9 percent) and linoleic acid (10.3 percent).®* Avon further argues

% See Find Determination, 51 Fed. Reg. at 25085. See aso Determination and Views of the
Commisson (USITC Pub. No. 3226) (August 1999) (Review) at page 4.

2" UST, Inc. v. United States, 9 CIT 352, 356 (1985).

28 Eckstrom Indus., Inc. v. United States, 27 F. Supp. 2d 217, 222 (CIT 1998).

29 “ petroleum wax candles are those composed of over 50 percent petroleum wax, and may
contain other waxes in varying amounts, depending on the sze and shape of the candle, to enhance the
melt-point, viscosity, and burning power.” Commisson Determination at 4.

%0 Letter from Sdly Gannon of the Department of Commerceto Arlen T. Epstein at Tompkins
& Davidson, LLP (May 31, 2001).

31 See Fina Scope Ruling — Antidumping Duty Order on Petroleum Wax Candles From the
People’ s Republic of China (A-570-504); Et Al Imports (Dec. 11, 1998) (20 percent petroleum wax);
Final Scope Ruling; Antidumping Duty Order on Petroleum Wax Candles from the People's Republic
of China (A-570-504); JCPenney Purchasing Corporation (JCPPC) (May 21, 2001) (JCPenney
Ruling) (42 percent petroleum wax).

32 Avon isreferring to its April 24, 2002 submission in opposition to the NCA.

3 See eq., hitp://mpob.gov.my/fag05.html.
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that the NCA’ s suggestion that the pam ail is indistinguishable from petroleum/paraffin wax is refuted
by USCL Method 34-07,** which readily distinguishes between petroleunvparaffin wax and other
waxes, being designed and able to detect and distinguish the presence of paraffin and other substances
such as pam ail, based on their respective carbon levels, using the Fourier Transform Infrared
Spectroscopy (FTIR) method.®

Consequently, Avon maintains that in view of the specific language contained in the Order, prior scope
determinations, and its arguments presented here, Avon's candle, which is of substantialy lessthan 50
percent petroleum or paraffin wax, should not be included within the scope of the antidumping duty
order. Therefore, Avon argues its candle should not be subject to assessment of antidumping duties.

Avon requests that the Department conduct this scope determination and reach a conclusion consstent
with the plain language of the Order, the Department’ s earlier determinations and the arguments
presented above, aswell as those submitted earlier by Avon and others. Therefore, Avon concludes
that the Department should find that the “Resin Topper Ja” candle is gppropriately not included within
the scope of the antidumping duty order and is not subject to assessment of additiona antidumping
duties.

RussBerrie & Company, Inc.’s Comments

Inits August 9, 2002 comments, Russ Berrie argues that while the Department “has inherent authority
to define the scope of an antidumping duty order,” the Department “does not have authority to ater,

34 USCL Method 34-07 has been devel oped to specifically provide for the quantitation of the
total amount of paraffin of petroleum origin that has been added to a naturd wax sample. The totd
paraffin-type hydrocarbonsin each sample in a set of reference samples and the anadlysis sampleis
determined. The average of the total amount of paraffin-type hydrocarbons in the set of reference
samplesis then subtracted from that in the andysis sample to develop an assessment of the totad amount
of petroleum based paraffin that had been added to the andlysis sample. USCL Method 34-07 can
aso be used to quditatively detect the present of waxes other than paraffin in articles of wax by
comparison with other reference chromatograms. See U.S. Customs Laboratory Method 34-07, at
http:/Aww.customs.ustreas.gov/I mageCache/cgov/content/import/operations Sfsupport/labs Sfscientifi
¢ _bfsves/sampling_Sfprocedures Sftesting_Sfmethods/lab_5fmethods/chap34 2epdf/vl/chap34.pdf.

35 Petroleum derived paraffin wax consists of hydrocarbons which span the range from C20
through C39. See* Scope’in U.S. Customs Laboratory Method 34-07. Their carbons register
different “peaks” alowing one to discern the presence of and distinguish between paraffin wax and,
e.g., pdm oil within a particular candle and determine the percentage of paraffin wax. See dso, Wax
Andysisin Conservation Objects by Solubility Studies, FTIR and DSC, Ulla Knuutinen, EVITech
Indtitute of Art and Design, at http://www.ndt.net.
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amend, or expand the scope of an antidumping duty order.”*® Russ Berrie further argues that the
Department’ s regulations regarding scope inquiries direct the Department look to “[t]he description of
the merchandise contained in the petition, the initid investigation, and the determinations of the
Secretary (including prior scope determinations) and the Commission.”*” Based on this, Russ Berrie
contends, sufficient information exists with respect to Avon's candles for the Department to make a
determination without initiating aforma scope inquiry in accordance to 19 CFR § 351.225(€).

As pat of its arguments, Russ Berrie maintainsthat “. . . padm ail is derived from the fruit of certain
types of pdm trees,” and is, therefore, of vegetable origin. Russ Berrie dso argues that the NCA only
included candles made from petroleum wax in its petition, adding that the Commission adso considered
the PRC' s ability to produce petroleum wax in issuing its determination of materid injury. In addition,
Russ Berrie contends that the Commission’s definition of domestic like product, as well as prior scope
determinationsissued by the Department and the scope used in the origind investigation, are clear and
that “. . . they are dispositive in this case and Commerce should end the scope review without opening
aforma inquiry and considering any additiona criteria.”

Turning to comments made by Dr. Wigg and submitted by the NCA in support of its assertions that
pam ail issmilar to petroleum wax, Russ Berrie included as part of its August 9, 2002 comments a
submission from Roger J. Crain, chemist and President, Customs Services, Inc. In support of its
assartion that palm oil and petroleum wax are indeed not smilar, Russ Berrie pointsto Mr. Crain's
gatement that “[p]am wax conssts of saturated triglycerides while paraffin wax conssts of saturated
graight-chain hydrocarbons. They are not the samething.” (Russ Berrie€ s August 9, 2002 comments
a 8). Further, Russ Berrie argues that the Department has previoudy determined that candles
containing more than 50 percent palm il are not within the scope of the Order.*

Russ Berrie concludes its comments by arguing that pam oil candles were in existence during the
investigation, stating that “. . . candles primarily made of hydrogenated vegetable oils such asthe pam
oil candles subject to this scope inquiry were commercidly available prior to the initiation on September
30, 1985 of the investigation of Petroleum Wax Candles from the Peopl€' s Republic of Chind’ (Russ
Berrie¢ s August 9, 2002 comments at 9). Russ Berrie dso argues that in the origina investigetion, the
Commission defined the domestic like product as petroleum wax candles, and that the domestic

3% See Russ Berrie, 57 F. Supp. 2d at 1192-93 (CIT 1993) (citing to Koyo Seiko, 834 F.
Supp. a 1402 and UST. Inc. V. United States, 9 CIT 352 (1985)).

37 See 19 CFR § 351.225(k)(1).
38 ﬂ

39 See JCPenney Ruling; see dso Find Scope Ruling - Antidumping Duty Order on Petroleum
Wax Candles from the Peopl€e s Republic of China (A-570-504), Leader Light, Ltd., (Leader Light)
(Dec 12, 2002).
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industry consisted of producers of petroleum wax candles (Russ Berrie's August 9, 2002 comments at
10).

Legal Framework

The regulations governing the Department’ s antidumping scope determinations are found at 19 CFR §
351.225(2002). On matters concerning the scope of an antidumping duty order, the Department first
examines the descriptions of the merchandise contained in the petition, the initid investigation, and the
determinations of the Secretary (including prior scope determinations) and the Commission. This
determination may take place with or without aformad inquiry. 1If the Department determines that these
descriptions are dispositive of the matter, the Department will issue afind scope ruling asto whether or
not the subject merchandise is covered by the order. See 19 CFR § 351.225(k)(1).

Conversely, where the descriptions of the merchandise are not dispositive, the Department will consider
the five additiona factors set forth at 19 CFR 8§ 351.225(k)(2). These criteriaare: i) the physical
characterigtics of the merchandise; ii) the expectations of the ultimate purchasers; iii) the ultimate use of
the product; iv) the channds of trade in which the product is sold; and v) the manner in which the
product is advertised and displayed. The determination as to which andytica framework is most
gppropriate in any given scope inquiry is made on a case-by-case bas's after consderation of dl
evidence before the Department.

In the ingtant case, the Department has evaluated Avon's request in accordance with

19 CFR § 351.225(k)(1) and the Department finds that the descriptions of the products contained in
the petition, the initid investigation, and the determinations of the Secretary (including prior scope
determinations) and the Commission, are, in fact, dispodtive. Therefore, the Department finds it
unnecessary to consider the additional factors set forth at 19 CFR 8§ 351.225(k)(2).

Documents, and parts thereof, from the underlying investigation deemed relevant by the Department to
this scope ruling were made part of the record of this determination and are referenced herein.
Documents that were not presented to the Department, or placed by it on the record, do not congtitute
part of the adminigirative record for this scope determination.

Inits petition of September 4, 1985 the Nationa Candle Association requested that the investigation
cover:

[c]andles [which] are made from petroleum wax and contain fiber or paper-cored
wicks. They are sold in the following shapes. tapers, spirds, and Sraight-sded dinner
candles; rounds, columns, pillars; votives, and various wax-filled containers. These
candles may be scented or unscented ... and are generdly used by retail consumersin
the home or yard for decorative or lighting purposes.

See Antidumping Petition, September 4, 1985 at 7.
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The Department defined the scope of the investigation in its notice of initigtion. This scope language
carried forward without change through the preiminary and find determinations of sdes at |less than fair
vaue and the eventud antidumping duty order:

[c]ertain scented or unscented petroleum wax candles made from petroleum wax and
having fiber or paper-cored wicks. They are sold in the following shapes: tapers,
goirds, and sraight-sded dinner candles, rounds, columns, pillars, votives, and various
wax-filled containers.

See Petroleum Wax Candles from the People' s Republic of China: Initiation of Antidumping Duty
Investigation, 50 FR 39743 (September 30, 1985); Prdiminary Determination of Sdesat Less Than
Fair Value, 51 FR 6016 (February 19, 1986); see aso Order.

The Commission adopted a similar definition of the “like product” subject to its determinations, noting
that the investigations did not include “birthday, birthday numerd and figurine type candles” See
Commission Determinetion, at 4, note 5, and A-2. The Commission stated that

“. .. we determine that the domestic like product shdl consst only of petroleum wax candles” See
Commission Determination, a 9. Initsdiscusson of like product, the Commission also stated:

Petroleum wax candles are those composed of over 50 percent petroleum wax, and may
contain other waxes in varying amounts, depending on the size and shape of the candle, to
enhance the melt-point, viscosity, and burning power.

See Commission Determination, at 4-5.

Also of relevance to the present scope inquiry is anotice issued to the U.S. Customs Service (now
renamed U.S. Customs and Border Protection) (Customs) in connection with a July 1987 scope
determination concerning an exception from the Order for novelty candles, which Sates:

The Department of Commerce has determined that certain novelty candles, such as
Christmas novelty candles, are not within the scope of the antidumping duty order on
petroleum-wax candles from the People's Republic of China (PRC). Christmas novelty
candles are candles specidly desgned for use only in connection with the Chrisgmas
holiday season. Thisuseisclearly indicated by Christmas scenes and symbols depicted
in the candle design. Other novelty candles not within the scope of the order include
candles having scenes or symbols of other occasions (e.g., religious holidays or specia
events) depicted in their designs, figurine candles, and candles shaped in the form of
identifiable objects (e.g., animas or numerds).

See CIE N-212/85, September 21, 1987; Letter from the Director, Office of Compliance, to Burditt,
Bowles & Radzius, Ltd., July 13, 1987) (Customs Natice).

Analysisof “Resin Topper Jar” Candle - Product Profile No. 2310151
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With respect to the ingtant request, we find that for the reasons outlined below, Avon's*Resin Topper
Jar” candle is not within the scope of the Order.

Initid test results, performed by an independent U.S. testing facility and submitted as part of Avon's
May 21, 2002 submission, indicated that the palm oil wax content of this candle exceeded 50
percent.*® According to the test results and Avon'’s submission, the percentage of paraffin wax was
analyzed according to USCL Method 34-07, including the use of the FTIR method, and the presence
of pam oil wax was determined using gas chromatography.* These test results indicated that this
candle sample contained 21.8 percent paraffin wax and that the remainder conssted primarily of pam
oil wax.

As detailed above, Avon later submitted additiond testing information pursuant to the Department’s
request. See July 21% Submission These test results were conducted using USCL Method 34-07, in
conjunction with gas chromatography and ASTM test method D-1386.%2 Spexificaly, these additional
test results provided the following information with respect to the percentage of paraffin wax in Avon's
“Resin Topper Ja” candle™®

NEW TEST ORIGINAL

40 See initid tegting certificate included in Avon's May 21, 2002 submission.
4 1d.

42 American Society for Testing Methods (ASTM) test method D-1386, Standard Test
Method for Acid Number (Empirical) of Synthetic and Naturd Waxes, is a testing methodology which
covers the determination of the acid number of synthetic waxes and natural waxes. The number is
obtained by direct titration (e.9., the process, operation, or method of determining the concentration of
asubstance in solution by adding to it a standard reagent of known concentration in carefully measured
amounts until areaction of definite and known proportion is completed) of the materid and indicates the
amount of free acid present. See search resultsat www.astm.org for ASTM D-1386; see dso search
results at www.dictionary.com for titration.

43 The Department notes that, while the aforementioned test results may assist the Department
in making its scope ruling, such results may not be dispostive of the exact compostion of candles of this
item number when such candles are presented at a future time for entry at one of the severd Customs
ports of entry.
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RESULTS # TEST RESULTS®

“Resin Topper Ja” Candle (PP231051) 27.8% 21.8%

The new testing results further analyzed the composition of Avon's candle, revealing the additiond
components, asfollows:

“Resin Topper Jar” Candle (PP231051) Pamitic acid 29.80%
Stearic acid 17.00%
Oleic acid 06.40%
Linolec acid 01.10%
Myrigtic acid 00.55%
Lauric acid 00.23%

Total 55.08%

Thus, the additiona test results submitted by Avon confirm that the mgjority of the wax contained in
Avon's “Resin Topper Ja” candle consists of fatty acids derived from vegetable or animal fats.*®

4 Indicates the percentage of paraffin wax demonstrated as a result of additional testing
conducted by an independent testing facility in the United States, and included as part of Avon's July
21% submission

%5 Indicates the percentage of petroleum wax demonstrated as aresult of initid testing
conducted by an independent testing facility in the United States, and included as part of Avon's May
21, 2002 submission.

6 Spedificaly, pamitic acid is defined as afatty acid, C,sH5, COOH, occurring in many natura
oils and fats and used in making sogps. Stearic acid is defined as a colorless, odorless, waxlike faity
acid, CH5(CH,),¢COOH, occurring in naturd anima and vegetable fats used in making sogps, candles,
lubricants, and other products. Oleic acid is defined as an aily liquid, C,,H,,COOH, occurring in animal
and vegetable oils and used in making sogp. Linoleic acid is defined as an unsaturated faity acid,
C,,H,,COOH, congdered essentia to the human diet, that is an important component of drying ails,
such aslinseed oil. Myrigtic acid is defined as afatty acid, CH3(CH2)12COOH, occurring in animal
and vegetable fats and used in the manufacture of cosmetics, sogps, perfumes, and flavorings. Lauric
acid is defined as afatty acid, CH;(CH,),,COOH, obtained chiefly from coconut and laurd oils and
used in making sogps, cosmetics, esters, and lauryl adcohol. See www.dictionary.com for search
resultsfor “pamitic acid,” “gearic acid,” “oleic acid,” “linoleic acid,” “myristic acid,” and “lauric acid,”

repectively.
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After reviewing the information submitted for the record of this scope request, the Department
determines that Avon's “Resin Topper Jar” candle, awax-filled glass container, is outside the scope of
the Order on petroleum wax candles from the PRC because the mgority of the candl€ s components
(55.08 percent) is derived from vegetable or animd fats, whereas the petroleum (paraffin) wax content
isless than 50 percent. The record evidence indicates that the acids at issue in these candlespamitic,
gearic, lauric and myristic—are obtained from vegetable or anima fat sources, and thereisno
contradictory evidence on the record indicating thet their origins are petroleum-based. Congstent with
the Commission’s definition that petroleum wax candles are those composed of over 50 percent
petroleum,*” the Department agrees that this candle should be found outside the scope of the Order, not
only because its petroleum-based content is less than 50 percent, but also because its combined
pamitic acid, stearic acid and other vegetable/animal fat-derived acid content is greater than 50
percent, according to additional test results submitted by Avon. See July 21% Submission and
Commission Determination, at 4-5. See ds0, e.g., Fina Scope Ruling - Antidumping Duty Order on
Petroleum Wax Candles From the Peopl€' s Republic of China (A-570-504); Ocean State Jobbers,
Inc. (December 18, 1998); JCPenney Ruling; and Leader Light.

Further, the ITC has defined the domestic like product in this proceeding as “ petroleum wax candles.”*
In the Commission Determination, the ITC determined “. . . [t]hat the domestic like product shall
consst only of petroleum wax candles. The domestic industry, therefore, conssts of the producers of
petroleum wax candles” See Commission Determination, at 9.

Consequently, because Avon's“Resin Topper Jar” candle has a mgority composition of pamitic,
dearic, olec, linoleic, lauric, and myrigtic acids, we find thet it is outsde the scope of the Order.

Recommendation

Based on the preceding andysis, we recommend that the Department find that Avon's“Resin Topper
Jar” candle, Product Profile No. 231051, fals outside the scope of the Order. Thiscondusionis
consstent with the scope of the petition, the initia investigation, and the determinations of the Secretary
(including prior scope determinations) and the Commission.

If you agree, we will send the attached I etter to the interested parties, and will notify Customs of our

determination.

Agree Disagree

47 See Commission Determination at 4.

48 See Petroleum Wax Candles from China, USITC Pub. No. 3226 Investigation No. 731-
TA-282 (Review) (August 1999), a 4-5, wherein the Commission reaffirmed its long-standing
definition of domedtic like product.
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Joseph A. Spetrini
Deputy Assstant Secretary
for Import Adminigtration, Group 111

Date

Attachment
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