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By Certified Mail, Return Receipt Requested

To Al Interested Parti es:

On Decenber 27, 2000 the Department of Commerce (the Departnent) received a
request from San Franci sco Candl e Conpany Inc. (SFCC) for a. scope ruling on
whet her 12 types of candles it inports are covered by the antidunping duty
order on petrol eum wax candies fromthe People’ s Republic of China (PRC).

In accordance with 19 CFR 351.225(k)(l), the Departnment has determ ned that
all but one of these twelve candl es are covered by the scope of the
anti dunpi ng duty order on petrol eum wax candles fromthe PRC

Encl osed is a menorandum contai ning the Departnment’s analysis. We will notify
the U S. Custons Service of this decision. If you have any questions, please
contact Matthew Renkey at (202) 482-2312.

Sincerely,

Barbara B. Till man

Di rector

O fice of AD/CVD Enforcenment VII
| mport Administration

Encl osur e
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MEMORANDUM FOR: Joseph A. Spetrini
Deputy Assistant Secretary

Enf orcement Group |11

FROM Barbara E. Till man

Director

O fice of AD/CVD Enforcenment VI

SUBJECT: Final Scope Ruling; Antidunping Duty O der on Petrol eum Wax Candl es
From the People’s Republic of China (A-570-504); SFCC



Sunmmary

On Decenber 27, 2000, the Departnment of Commerce (the Departnent) received a
request from San Franci sco Candl e Conpany Inc. (SFCC) for a scope ruling on
12 candles to deternmine if they are covered by the antidunping duty order on
pet rol eum wax candles fromthe People’ s Republic of China (PRC) (Petroleum
Wax Candl es fromthe PRC, 51 FR 25085 (Julyl1l0, 1986)). The National Candle
Associ ation (NCA), petitioner in this case, submitted comments on SFCC s
request on January 31, 2001. In accordance with 19 CFR 351.225(k) (1), we
recomend that the Departnent determine that all but one of SFCC s candl es
are covered by the scope of the antidunping duty order on petrol eum wax
candl es fromthe PRC

Backgr ound

SFCC filed its request for a scope ruling in proper formon Decenber 27, 2000.
The NCA's timely conments followed on January 31, 2001

The regul ati ons governing the Departnment’s antidunpi ng scope deterninations
are found at 19 CFR § 351.225. On matters concerning the scope of an
antidunpi ng duty order, the Departnment first exam nes the descriptions of the
mer chandi se contained in the petition, the determ nations of the Secretary
and the International Trade Conmi ssion (the Conmi ssion), the initial

i nvestigation, and the antidunping duty order. This determnination may take
place with or without a formal inquiry. Tithe Departnent deternines that
these descriptions are dispositive of the matter, the Department will issue a
final scope ruling as to whether or not the subject merchandise is covered by
the order. See 19 CFR 351.225(d).

Conversely, where the descriptions of the merchandi se are not dispositive,

the Departrment will consider the five additional factors set forth at 19 CFR §
351. 225(k) (2). These criteria are: i) the physical characteristics of the
nmer chandi se; ii) the expectations of the ultimate purchasers; iii) the

ultimte use of the product; iv) the channels of trade in which the product
is sold; and v) the manner in which the product is advertised and di spl ayed.
The Departnment applies these criteria when it is unclear whether the product
which is the subject of the scope ruling fits within the product descriptions
contained in the petition, the determinations of the Secretary and the

Conmi ssion, the investigation, and the order. The determi nation as to which
anal ytical franmework is nost appropriate in any given scope inquiry is nmade
on a case-by-case basis after consideration of all evidence before the

Depart ment .

In the instant case, the Departnent has evaluated SFCC s request in
accordance with 19 CFR 351.225(k)(1); the descriptions of the products
contained in the petition, the final determ nations of the Secretary
(including prior scope determ nations) and the Conmi ssion, the initia

i nvestigation, and the antidunping duty order are, in fact, dispositive.

Docurments and parts thereof fromthe underlying investigation deened rel evant
by the Departnment to this scope ruling were nade part of the record of this
determinati on and are referenced herein. Docunents that were not presented to
the Departnent, or placed by it on the record, do not constitute part of the
adm nistrative record for this scope determnation

Inits petition of Septenber 4, 1985, the National Candl e Association
requested that the investigation cover:

candl es [which] are made from petrol eum wax and contain fiber or paper-cored
wi cks. They are sold in the follow ng shapes: tapers, spirals, and straight-



si ded di nner candl es; rounds, colums, pillars; votives, and various wax-
filled containers. These candl es may be scented or unscented ... and are
generally used by retail consuners in the home or yard for decorative or
Iighting purposes (Antidunping Petition, Septenber 4, 1985 at 7).

The Departmnment defined the scope of the investigation in its notice of
initiation, This scope | anguage carried forward wi thout change through the
prelimnary and final determinations of sales at less than fair value and the
eventual antidunping duty order:

certain scented or unscented petrol eum wax candl es nade from petrol eum wax
and having fiber or paper-cored wicks. They are sold in the foll ow ng shapes:
tapers, spirals, and straight-sided dinner candl es; rounds, columms, pillars,
votives; and various wax-filled containers (Petroleum Wax Candl es fromthe
Peopl e’s Republic of China: Initiation of Antidunping Duty |Investigation, 50
FR 39743 (Septenber 30, 1985); see also Prelimnary Determ nation of Sales at
Less Than Fair Value, 51 FR 6016 (February 19, 1986), Final Determ nation, 51
FR 25085 (July 10, 1986), and Ant/dunmping Duty Order; Petrol eum Wax Candl es
fromthe People s Republic of China 51 FR 30686 (August 28, 1986)).

The Conmi ssion adopted a sinilar definition of the "like product" subject to
its determ nations, noting that the investigations did not include "birthday,
birt hday nuneral and figurine type candles" (Determ nations of the Comm ssion
(Final), USITC Publication 1888, August 1986, at 4, note 5, and A-2
(Conmmi ssi on Determ nation)).

Al so of relevance to the present scope inquiry is a notice issued to the
United States Customs Service in connection with a July 1987 scope
determ nation, which states:

The Department of Commerce has determined that certain novelty candles, such
as Christnmas novelty candles, are not within the scope of the anti dunping
duty order on petrol eumwax candl es fromthe People’ s Republic of China (PRC).
Christrmas novelty candl es are candl es specially designed for use only in
connection with the Christrmas holiday season. This use is clearly indicated
by Christmas scenes and synbols depicted in the candle design. Other novelty
candles not within the scope of the order include candles having scenes or
synbol s of other occasions (e.g., religious holidays or special events)
depicted in their designs, figurine candl es, and candl es shaped in the form
of identifiable objects (e.g., animals or nunerals), (CIE N-212/85, Septenber
21, 1987; Letter fromthe Director, Ofice of Conpliance. to Burditt, Bow es &
Radzius, Ltd., July 13, 1987).

SFCC s Scope Request

SFCC argues that all of the nodels subject to this inquiry i) are Christnmas
novelty candl es that fall under the holiday novelty exenption; ii) bear
Christrmas notifs that cannot be renpved w thout damaging the candle; and iii)
are sold only during the Christmas season. SFCC i ncluded a sanple of each
candle with its scope request (SFCC s Request at 4).

The National Candl e Associati on’s Comments

Inits cormments, the NCA retraces the history of this antidunping duty order,
including the inport surges and resultant injury suffered by domestic

manuf acturers whi ch pronpted the original Septenber 1985 anti dunping petition
Turning specifically to SFCC s request, petitioner asserts that, "Comerce
has deni ed exclusion to candl es that depict scenes, synbols or itens rel ated
to late fall and winter nonths, or nere generic decorations, such as flowers
| eaves, berries, jingle bells or winter scenes. Mre recently, Conmerce found
that wax-filled containers in the shape of a snowfl ake, star and tree ‘| ack



the exclusionary characters necessary to consider them outside the scope of
the Order’" (NCA's coments at 5).

The NCA concludes by noting what it characterizes as the |long standing
efforts of candle inporters to "...evade or circunvent the Order. The Order
is vital to the survival of the U S candle industry. SFC[C] is now asking
Conmerce to narrow the scope of the Order so that it excludes everyday
candles claining that they are novelty candl es. Commerce does not have the

| egal authority to narrow the scope of the Order. Furthernore, if Commerce
grants SFC[C]'s requests, it will severely damage the efficacy of the Oder."
(NCA's coments at 9).

Anal ysi s

The three factors noted above are those which SFCC contends render its
candl es outside the scope of the Order as holiday novelty candles. For the
reasons di scussed bel ow, the Department cannot subscribe to SFCC s
interpretation of the scope of the order. Wen deternining whether or not a
particul ar product clained as a holiday novelty candle is within the scope of
the antidunping duty order, the Departnment’s first Iine of inquiry is whether
the shape of the candle is one delineated in the |anguage of the Order’s
scope, i.e., "tapers, spirals, and straight-sided dinner candies; rounds,
columms, pillars, votives; and various wax-filled containers." As expl ai ned
in the Septenber 1987 Custons |Information Exchange notice cm N-212/85 and in
previ ous scope rulings by the Departnent, novelty candles which are in a
shape ot herwi se within the scope of the Order fall outside the scope of the
Order due to the characteristic that renders them novelty candl es.
Characteristics that can exclude a candle fromthe Order’s scope under the
novelty exenption are linmted to i) if a candle depicts scenes or synbols of
a specific holiday ii) if a candle is in the formof a figurine; and iii) if
a candle is in the shape of an identifiable object.

Wth respect to the instant request, we find that for the reasons outlined
bel ow, all but one of the 12 candles fall under the scope of the O der.

1. Christrmas Holly Leaf with Berries Candy Cane Pillar (ltem No. 03433)

SFCC mai ntains that this candle, with red and white diagonal stripes al ong
the body of the candle and a holly leaf with berries design on the top
surface of the candle, is a Christmas novelty candl e. However, the holly | eaf
and berries are generic to the winter season in general, not to Christmas in
particul ar. Designs on the top surface of the candle would also quickly nelt.
The Department has al so previously deternined that candles with red and white
stripes, designated as "candy cane" candles, are not eligible for the holiday
novel ty exclusion (Final Scope Ruling, Institutional Financing Services and
Hal I mark Cards, April 9, 1997 at 4). Therefore, this candle is covered by the
O der.

2. Santa Claus Motif Candy Cane Pillar (ltem No. 13403)

This candle is identical to the preceding candl e, except that a Santa d aus
face is found in place of the holly leaf with berries on the top surface of
the candle. Wiile the Santa C aus image is specific to the Christmas holiday,
it is only discernable when viewed from above and woul d soon nelt away once
the candle is Iit. In a previous scope ruling, the Department found that a

m ni mal |y decorative design that does not make the product easily
identifiable as a novelty candle is not grounds for excluding an item from
the Order (Final Scope Ruling, Endar Corp., January 10, 2000 at 6). This
candle is accordingly found to be within the scope of the Order.

3. Christnas Tree with Star Candy Cane Pillar (ltem No. 73633)



Simlar to the first two candles, this itemhas green stripes in addition to
red and white ones, and a Christrmas tree with star design on the top surface.
While the Christnas tree image is specific to the Christmas holiday, it is
only di scernabl e when vi ewed from above and woul d soon nelt away once the
candle is lit. In a previous scope ruling, the Departnent found that a

m ni mal |y decorative design that does not make the product easily
identifiable as a novelty candle is not grounds for excluding an item from
the Order (Ibid). This candle is thus found to be within the scope of the

O der.

4. Christmas Holly Leaf Pillar (Item No.83136)

This candle is dark green in color with an imge of a holly |leaf and berries
enbossed in white on one side of the candle. As discussed previously, the
holly |l eaf and berries design does not neet the specificity requirenents to
render a particular candl e exenpt under the holiday novelty exenption, since
holly is genetic to the winter season. This itemis therefore covered by the
scope of the Order.

5. Christmas Sock Pillar (ltem No. 33036)

This candle is white in color with an i mage of a stocking drawn in red on one
side of the candle. Wile the stocking inmage is specific to the Christnmas
holiday, it is not visible fromnost angles. Since the stocking inmage is the
only feature which distinguishes this candle as a holiday novelty candl e, and
as it is not clearly visible when viewed fromdifferent angles, the
Department cannot exclude this candle fromthe scope of the order. The
Department has previously ruled that such ninimlly decorative designs are
not grounds for determ ning a candle to be outside the scope of the Oder
(Ibid).

6. Santa Claus Pillar (ltem No. 82936)

This candle is red in color with a "Santa Claus" notif drawn in white on one
face of the candle. However, the inmage, a stylized outline of what appears to
be a head and shoulders, is not easily recognizable as Santa d aus.
Furthernmore, the notif is a minimally decorative design that is not viewable
from nmost perspectives and thus not grounds for excluding this item (1bid).
These two factors render the candle within the scope of the Order, since the
"Santa Cl aus" image woul d have been the only factor that could possibly
exclude it fromthe scope of the O der.

7. Carved Christrmas Tree with Star Pillar (Item No. 64904)

The sanple candle provided is white in color with a stylized inmage of a
Christrmas tree carved in gold on four faces of the candle. The inmage is
clearly identifiable as a Christmas tree and is viewable from nost
perspectives. Since the Christmas tree design is specific to the Christnas
hol i day, and since rempoving the carved i mage woul d cause significant damage
to the candle, this candl e should be excluded fromthe scope of the Order.

8. Santa C aus Candy Cane Columm (ltem No. 00016)

This candle has red and white diagonal stripes along the body of the candl e,
with a small visage of Santa C aus visible on one face. Wile the imge of
Santa Claus is specific to the Christmas holiday, this particul ar
ornanentation is only mninmally decorative and not viewable from nost angl es,
and therefore is not grounds for excluding this itemfromthe scope of the

O der (lbid).



9. Christnmas Holly Leaf with Berries Candy Cane Columm (Item No. 00016)

This candle has red, white and green di agonal stripes along the body of the
candle, with a small inage of a holly leaf with berries visible on one face.
As discussed previously, the holly leaf and berries design does not neet the
specificity requirenents to render a particular candl e exenpt under the
hol i day novelty exenption, since holly is generic to the winter season. This
itemis therefore covered by the scope of the O der.

10. Christmas Tree with Star Candy Cane Columm (ltem No. 00016)

Simlar to the previous candle in design, this candl e possesses a small inmage
of a Christmas tree with a star in place of the holly I eaf and berries. Wile
the image of a Christmas tree is specific to the Christmas holiday, this
particul ar ornanentation is only mnimally decorative and not viewable from
nmost angl es, and therefore is not grounds for excluding this itemfromthe
scope of the Order (Ibid).

11. Christmas Holly Leaf with Berries Pillar (ltem No. 166406)

The sanple candle is red in color, with nunerous carved holly | eaves and
berries decorating the body of the candle. As discussed previously, the holly
| eaf and berries design does not neet the specificity requirements to render
a particular candl e exenpt under the holiday novelty exenption, since holly
is generic to the winter season. This itemis therefore covered by the scope
of the Order.

12. Christmas Patchwork Pillar (ltem No. 15736)

This candle has a variety of inmages drawn over the surface of the candle,

i ncluding a candy cane, evergreen frees, snowfl akes, a snow covered house, a
cardinal, what appears to be a reindeer, stars, holly |l eaves with berries,
and pat chwork designs of various colors. None of these inages, however, is
solely specific to the Christmas holiday, and sone are quite ubiquitous. As
such, this candle cannot be excluded fromthe scope of the O der.

Sunmmary

These facts conbine to nullify SFCC s clains, in all but one case, that its
candl es shoul d be consi dered under the holiday novelty exenption. Mbreover,
our analysis of the ease or difficulty of removing decorative figurines or
imges is predicated on a finding that the candles with the figurine or inmage
woul d be excluded as a holiday novelty candle (Final Scope Ruling, American

G eetings Corporation, May 4, 2000 at 8). Many of the designs found on SFCC s
candles are not specific to the Christnmas holiday. Those that are nmerely
represent nmininmally decorative designs that are not viewable from nost angl es,
rendering noot the fact that renoving them may cause damage to the candl e

Regardi ng SFCC s argunent that it should be exenpt from antidunping duties on
the candl es because they are sold only during the Christms season, we note
that SFCC s notives cannot serve as the basis for excluding a particul ar
product fromthe scope of an antidunping duty order In a scope inquiry, the
Department mnust focus, above all, on the product at issue, irrespective of
the season during which the product is sold.

SFCC argues that its candles are holiday novelty candl es sold only during the
Christrmas season. All fall within a shape outlined in the Order, and due to
the seasonal and mininmally decorative designs found on the candles, all but
one fails the requirenments to be considered under the holiday novelty
exenption. Thus, we find that candl es #1-6 and 8-12, as described above, are
within the scope of the Order. This conclusion is consistent with the scope



of the investigation and order, as defined in the petition, as well as the
Department’s and the Commni ssion’s determ nations.

Recommendat i on

Based on the preceding anal ysis, we recomrend the Departnment find that all
but one of SFCC s 12 candl es, as described above, are within the scope of the
anti dunpi ng duty order on petrol eum wax candles fromthe PRC. W al so
recomend that the Carved Christrmas Tree with Star Pillar (Item No. 64904)
shoul d be excluded fromthe scope of the O der.

If you agree, we will send the attached letter to the interested parties, and
will notify the U S. Custonms Service of our determnation.
_____ a___ Agree ___~~_ Disagree

Joseph A. Spetri ni

Deputy Assistant Secretary
Enf orcement Group |11

Dat e

2-12-01

At t achnent



