NRC INSPECTION MANUAL NVBS/ FCSS

MANUAL CHAPTER 9900

NCEDGAS. TG
OPERATI ONS - NOTI CE OF ENFORCEMENT DI SCRETI ON FOR
GASECQUS DI FFUSI ON PLANTS
A PURPCOSE
Thi s docunent provides guidance to staff inthe Region IIl Ofice

and the O fice of Nuclear Material Safety and Saf eguards (NVSS) on
how the U S. Nuclear Regulatory Comm ssion (NRC) nmmy exercise
enforcenent discretionregarding limtingconditions for operation
(LCO in gaseous diffusion plant (GDP) Technical Safety
Requi renments (TSRs) or other certificate conditions. This type of
di scretion is addressed in Section VII.Cof the "General Statenent
of Policy and Procedures for NRC Enf orcenent Actions" (Enforcenent
Policy, NUREG 1600) and is designated as a Notice of Enforcenent
Di scretion (NOED). NCEDs may be warranted for GDPs if conpliance
wth a TSR LCO or wth other certificate conditions would
unnecessarily call for a total plant shutdown or, notw thstandi ng
that a safety, safeguards or security feature was degraded or
i noper abl e, conpliance would unnecessarily place the plant in a
transient or condition where those features could be required. A
NOED can be issued for a CGDP provided the specific applicable
criteria set forth below are net.

The NOED process is designed to address tenporary nonconf or mances
fromthe TSR/ certificate conditions only, and is not appropriate
for nonconformances with | aw, regul ations, or orders. Exenptions
from regulations should be processed in accordance wth the
provi sions of 10 CFR 76.23. Sone rul e requirenents are duplicated
in the TSR In these situations, a NOED woul d address only the
nonconformances to the TSR Unli ke TSRs, regulations do not
specify action statenents that require shutdown if <certain
conditions are not nmet. Thus it should be noted that when a
certificate holder findsitself innonconpliance wth aregul ation,
i mredi ate action such as shutting down the activity is not
explicitly required, unless otherwise specified by NRC
requi renments. However, it isinportant that the certificate hol der
perform pronpt safety assessnents of the nonconpliance wth
regul ations and nake a determ nation of what should be the safe
operational status of the plant. The certificate holder should
further determne what other NRC requirenents apply to the
situation and take required actions. CGeneric Letter 91-18,
"Information to Licensees Regarding Two NRC I|nspection Mnual
Secti ons on Resol uti on of Degraded and Nonconf orm ng Condi ti ons and
on Qperability,” and its associated staff guidance in NRC
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| nspection Manual Chapter Part 9900, provide staff gui dance for
addressing certain nonconformances to the regul ati ons.

When a NOED i s granted, it is recognized that the TSR/ certificate
wi Il be violated, but that NRCis exercising its discretion not to
enforce conpliance with the TSR/ certificate for a specified tine
period. 1In all cases, appropriate enforcenent actions consi stent
with the NRC s Enforcenent Policy should be consi dered for the root
causes |l eading to the need for the NCED

B. CRI TERI A

1.0 Ceneral Consi derations

A certificate holder may depart fromits TSR in an energency,
pursuant to the provisions of TSR 1.6.4 "Conditions Qutside TSR",
W t hout prior NRC approval, when it nmust act i mredi ately to protect
public and worker health and safety. However, situations occur,
occasionally, that are not addressed by the provisions of TSR
1.6.4, and for which NRC s exercise of enforcenent discretion my
be appropriate. Provided that the certificate holder has not
failed to apply for an anendnent in a tinely manner, it 1is
appropriate that NRC have the NCED procedure avail able to use for
expeditious notice, to acertificate holder, of NRC s intentionto
exerci se enforcenment discretion under |imted circunstances.

The NRC staff is expected to issue NOEDs infrequently. Although
requirenents nmay dictate that a GDP nust shut down a facility or
activity, or delay a startup of a facility or activity, absent the
exerci se of enforcenent discretion, the NRC staff is under no
obligation to issue a NOED. The decision to forego enforcenent
action is discretionary. A NOCED is to be issued only if the NRC
staff is clearly satisfied that such action is warranted from a
wor ker or public health and safety, an environnental, safeguards,
or security standpoint. NOCEDs will be granted on a case-by-case
basis, considering the individual plant circunstances. If NRC
deci des not to issue a NOED, the certificate hol der nust take the
action required by the TSR (except as stated in TSR1.6.4) to avoid
being inviolation. In addition, if areport is required by 10 CFR
76.120, as aresult of the non-conformance, the certificate hol der
must submt that report, notw thstanding the staff's i ssuance of a
NOED.

Careful regulatory scrutiny nmust be given to any devi ation fromthe
required actions of the TSR/ certificate conditions, for
ci rcunmst ances i nvol vi ng vi ol ati ons, poor pl anni ng,
msinterpretation of a TSR, repeated NOED requests for the sane
reasons; or sone simlarly avoidable situation. To prevent the
potential for such abuse, and the |ack of up-front public notice
and participation in the NCED process, the NRC staff will apply
criteria simlar to those in 10 CFR 50.91, to verify that the
energency condition is unavoi dabl e.

2.0 Situations Affecting Safety, Security, or Safequards

The following are NOED criteria applicable for various plant
condi ti ons:
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1. For on-going operations at the GDP, the NOED i s i ntended to:
(a) avoid undesirable transients as a result of forcing
conpliance with the TSR/ certificate condition and, thus
mnimze potential safety, environnental, safeguards, or
security consequences and operational risks; or (b) elimnate
testing, i nspecti on, or system realignment that s
i nappropriate for the particular plant conditions.

2. For attenptingto start up a particular operationor facility
at the GDP, the need for a NCED is expected to occur |ess
of ten than for on-goi ng operations, because del ayi ng startup
does not usually leave a plant in a condition in which it
coul d experience undesirable transients. Thus, the issuance
of NCEDs for plants attenpting to start up nust neet a hi gher
threshol d, as descri bed below. NOEDs for plants attenpting
to start up are to be exercised only when the certificate
hol der considers and the NRC staff has concluded that,
notw t hstandi ng the conditions of the TSR/ certificate:

a. The equipnent or system does not perform a safety
function in the node in which operation is to occur
(e.g., a TSR that requires the equi pnent to be operable
in a node not required by the Safety Anal ysis Report);
or,

b. The safety function perfornmed by the equi pnent or system
is of only marginal safety benefit, and remaining in the
current node increases the |ikelihood of an unnecessary
pl ant transient; or

c. The TSR/ certificate <conditions require a test,
i nspection, or systemrealignnment that is inappropriate
for the particular plant conditions, inthat it does not
provi de a safety benefit, or may, in fact, be detri nental
to safety in the particular plant condition.

3. The NOCED is intended to avoid a total plant shutdown under
any operating condition wthout considering the full
inplication of the common good or w thout a correspondi ng
safety, safeguards, security, or environnental benefit.

The letter issuing a NOED allowng for the continuation of a
startup mnust specifically address which of the above three
criteria were satisfied. |If the criteria, as described above,
are not satisfied, the certificate holder nust conply with the
TSR/ certificate requirenents until a TSR/ certificate anendnent is
subm tted and issued.

C. NCED PROCESS
1.0 REG ONAL NCED

A region-issued NOED is appropriate when the nonconpliance is
nonrecurring, wll not exceed 14 days in duration, and a
certificate anendnent is not practical because the plant w ||
return to conpliance with the existing certificate in a short
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period of tinme. Matters that a region-issued NOED nmay address
I ncl ude:

1. A nonconpliance of short duration from the limts of a
function specified in an LCO or certificate condition.

2. A nonconpliance with an action statenent conpletion tine
limt.

3. A nonconpliance with a surveillance interval or a one-tine
deviation froma surveill ance requirenent.

The authority to issue a NOED is assigned to the Regional
Adm ni strator, who nmay delegate the authority to the D vision
Director of Nuclear Materials Safety. The NOED shoul d be based on
a witten request (or in sone cases oral request followed by a
witten request within 24 hours) froma certificate holder. Before
issuing a NOED, the region shall obtain the concurrence of the
Speci al Projects Branch Chief, Division of Fuel Cycle Safety and
Saf eguards (FCSS). The Special Projects Branch Chief, FCSS, in
turn, should consult wth the Fuel Cycle Operations Branch Chief
concerning the acceptability of issuing the NOED for issues
i nvol ving chem cal and criticality safety and nmaterial control and
accountability. Wenever aregional NOEDis exercised, the staff's
evaluation of the certificate holder's request, including the
applicable items in Section C 3 of this guidance, should be
docunented in a letter to the certificate holder fromthe Regi ona

Adm ni strator or his/her designated official. The letter should
followthe format and content of Attachnent Ato this guidance, and
speci fy and di scuss the maxi mum period of time for which the NOED
is in effect (not to exceed 14 days, except in unusual

ci rcumnst ances) . The region may grant a NOED verbally, but this
shoul d be followed by witten authorization within 2 working days
of the verbal NCED aut horization. Resolution of the condition that
|l ed to the request for enforcenent discretion should term nate the
NCED. All certificate holder - staff tel econferences to di scuss NOED
requests should be made through the NRC headquarter’s Enmergency
Operations Center recorded tel ephone |I'i ne (Tel ephone No. (301) 415-
0550). This provides a record of the discussion and a basis for
future verificationof its consistency wwththe certificate holder’s
followup witten request.

2.0 NMSS NOED
Matters that an NMSS-issued NOED nay address incl ude:

1. Anonconpliance with an el enent specifiedinan LCOuntil such
time as the elenent can be revised by a TSR anendnent.

2. A nonconpliance with an action statenent tine limt for which
a TSR anendnent will be processed t o nake t he extensi on eit her
a tenporary or a permanent change to the TSR

3. A nonconpliance with a surveillance interval or change to a

surveillance requirenment that will be incorporated by an
amendnment .
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The authority to issue a NCED i s del egated to the Special Projects
Branch Chief, FCSS. The NCED shoul d be based on a witten request
(or in sonme cases, an oral request followed, within 24 hours, by a
witten request) froma certificate holder. Before i ssuing a NOED

t he Speci al Projects Branch Chi ef shall obtain concurrence fromthe
Region |11 Division Director of Nuclear Materials Safety (to ensure
that the region considers the need for enforcenent action for any
root-cause violations that led to the NOED). In addition, the
Speci al Projects Branch Chief, FCSS, should consult with the Fuel
Cycle Operations Branch Chief concerning the acceptability of
issuing the NOED for issues involving chemcal and criticality
safety and material control and accountability. The staff nay grant
a NCED verbally, but this should be followed by witten
aut hori zation wthin 2 wrking days of the verbal NCED
aut hori zation. Al certificate holder - staff teleconferences to
di scuss NCED requests shoul d be nade t hrough t he NRC headquarter’s
Emer gency Operations Center recorded tel ephone |ine (Tel ephone No.
(301) 415-0550). This provides a record of the discussion and a
basis for future verification of its consistency wth the
certificate holder’s followup witten request. Wenever an NVSS
NOED i s exercised, including the applicableitens in Section C. 3 of
t hi s gui dance, shoul d be docunented in a letter to the certificate
hol der fromthe Special Projects Branch Chief. The letter should
speci fy and di scuss the maxi mum period of time for which the NOED
isin effect (resolution of the condition that led to the request
or i ssuance of the foll owup TSR/ certificate amendnent woul d return
the certificate holder to a condition of conpliance with the
TSR/ certificate), and should follow the format and content of
Attachnment Atothis guidance. Followup TSR/ certificate anmendnents
for NMSS-issued NOEDs shoul d be processed as qui ckly as possi bl e.

The fol |l owup TSR anendnent shoul d be i ssued within 120 days of the
i ssuance of the NOED unless otherwise justified by any specia

circunstances. |If necessary, a NOED-rel ated issue that is part of
a larger TSR/ certificate amendnent request should be handled as a
separate anendnent if that will expedite i ssuance. Wen anendnents
i nvol ving NCEDs are issued, the transmttal letter should identify
the NOED t hat the anmendnent supersedes.

3.0 Request for NCED

NRC shoul d verify that the certificate holder's request for a NCED
i ncl udes the foll ow ng:

1. The TSR or other certificate conditions that will be vi ol at ed.

2. The circunstances surrounding the situation, including root
causes, the need for pronpt action, and identification of any
rel evant historical events.

3. The safety basis for the request, including an eval uati on of
the safety significance and potential consequences of the
proposed course of action. This eval uation should include at
| east a qualitative risk assessnent.

4. The basis for the certificate holder's conclusion that the
nonconpliance will not be of potential detrinent to the
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workers nor public health and safety, the environnent,
saf equards, or security, and that neither an unrevi ewed safety
guestion nor a significant hazard consideration is involved.

5. The basis for the certificate holder's conclusion that the
nonconpliance will not involve adverse consequences to the
envi ronnment .

6. Any proposed conpensatory neasure(s).

7. The justification for the duration of the nonconpliance.

8. Astatenent that the request has been approved by the facili

organi zation that normal ly revi ews safety i ssues (Pl ant Onsi
Review Commttee, or its equivalent).

~t ~+

y
e

9. The request nust specifically address how one of the NOED
criteriafor appropriate plant conditions specifiedin Section
B is satisfied.

10. If afollowup TSR/ certificate amendnent i s required, the NOED
request nust i nclude marked-up TSR pages show ng t he proposed
TSR changes. The actual TSR/ certificate anendnent request
nmust follow within 48 hours.

11. Any other information the staff deens necessary bef ore maki ng
a decision to grant a NCED.

The request fromthe certificate holder should normally be sent by
facsimle to the Director of NMSS and the Regi onal Adm nistrator.
The signed original should be sent to the Docunent Control Desk.
However, if circunmstances do not permt tinme for the witten request
to be prepared and sent to NRC, the certificate hol der nay nake t he
request orally, describing to the best of its ability the
information required by the staff. The certificate holder's oral
request needs to be followed pronptly by witten docunentation
(usually within 24 hours) addressing the itens |listed above. In
cases where a TSR/ certificate anendnent i s appropriate, the witten
request for the NOED should be followed within 48 hours by the
certificate holder's request for a TSR/ certificate anendnent for NRC
consi derati on. Such a TSR/ certificate anmendnent request shoul d
di scuss the bases for the certificate holder's conclusions that the
anendnent does not involve an unreviewed safety question nor
irreversible environnmental consequence.

If the request is made orally (to be followed wth a witten
request), NRC nust have sufficient information to reach the sane
conclusions as if it had received awitten submttal. The fol |l ow up
written request nmust confirmthe information that the staff relied
on in arriving at its conclusion to issue the NOED. If a
certificate holder orally requests a NOED, but subsequently
determ nes that no violation of the certificate wll occur and the
NCED i s not needed, the certificate holder and staff nust still
followup with appropriate docunentation. It sonetimes happens t hat
a certificate holder is considering requesting a NOED or has nmde
an oral request and, in the course of discussing the request with
the staff, it is determned that a NOED is not the appropriate
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action. 1In such cases there are no formal requests, rejections, or
docunent at i on. To enable tracking of such occurrences, the
cogni zant NWVSS Project Manager should prepare a brief note
describing the situation that gave rise to the consideration of a
NOED request, the discussions that took place, the reason it was
deened not appropriate, and dates, and include this information in
t he NOED dat abase. The Special Projects Branch is responsible for
mai ntai ni ng the database for Enforcenent Discretion Requests and
NOED:s.

D. STAFF EVALUATI ON AND DOCUMENTATI ON

Prior toissuance of the NOED, to the extent practicabl e, the Regi on
1l Fuel Cycle Branch Chief and/or the NMSS Project Manager shoul d
verify the certificate holder's oral assertions, including root
cause and conpensatory neasures, and that the NOED request is
consistent with the staff’s policy and guidance. If any of the
verifications cannot be made prior to issuance of the NOED, this
shoul d be done subsequently, as soon as tinme permts. The results
of the verification activities are to be docunented i n a subsequent
i nspection report. Wien a NOED is granted either by the region or
NVSS, the responsible resident i nspector should open an Unresol ved
Iltem(URI), tofacilitate pronpt tracking, docunentation and cl osure
of inspection, verification and resolution activities, including
enforcenent action determ nations associated wth the NCED

The staff's letter docunenting the NOED nmust be self-standing,
address the appropriate itens in Section C. 3 of this guidance, and
denonstrate that i ssuance of the NCEDis consistent wth the policy
and gui dance. The NOED | etter should al so clearly specify which of
the certificate holder's argunents the staff accepted in reaching
its decision and the criterion that is satisfied. The sequence of
events in the staff's letter should be clear and include: how and
when the certificate holder first requested the enforcenent
di scretion; what the length of the Action Conpletion Tine or
surveill ance i nterval invol ved was; when t he al | owed ti ne woul d end;
when (if applicable) verbal discretion was issued; the date of the
certificate holder's followup witten request (if the original was
made verbal ly); the specific period of discretion, starting at the
end of the tinme period; and, if the NOED was term nated before the
staff's letter was issued, the letter should contain the tinme the
NOED was actual |y term nated. The staff shoul d docunent i n the NCED
letter its verification of the consistency between the certificate
hol der's verbal and witten requests. The letter should also
identify by nane and title, the key staff who participated in the
NOED evaluation and approval and, if applicable, when the
certificate holder's followup certificate anendnent request w ||
be or was submtted.

It is not acceptable for the staff to permt the certificate hol der
not tofollowa TSR/ certificate condition while the staff considers
a request for discretion. |If the certificate holder is unable to
provi de the staff an adequate basis before the tinme period ends, the
certificate hol der nmust take the required actions to conply with the
TSR whil e endeavoring to supply the staff an adequate basis for
issuing the NOED. It is recognized that in cases involving short
LCO tinmes or conplex issues, the staff may have to act before al
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the information is available. In such cases, if the information
presented provi des a clear basis that worker and public health and
safety are assured and that the criteria of the NOED policy are
satisfied, enforcenent discretion may be exercised. |f subsequent
information fails to support the initial issuance of the NCED, it
shoul d be term nated, as discussed in Section E

E. EARLY TERM NATI ON OF ENFORCEMENT DI SCRETI ON

I f NRC decides to term nate the NOED for any reason before the tine
specified in the NCED, the staff should verify that the certificate
hol der takes steps to achieve the appropriate plant status and
i npl ement the existing TSR-required actions upon oral notification
of the termnation by the Special Projects Branch Chief or Region
1l Director of Nuclear Material Safety (DNMS). The tine required
to bring the facility into conpliance with the TSR/ certificate
conditions wll be determ ned by the Special Projects Branch Chi ef
or Region Il1l Director of DNV

Upon notification of term nation of the NOED, the certificate hol der
must inform NRC of the proposed course of action to restore the
plant to a condition of conpliance with the certificate. The
term nation of the NCED by NRC shoul d be docunented in a letter to
the certificate holder and should address the actions taken or
pl anned by the certificate holder, including the time necessary for
the certificate holder to achieve the required plant conditions,
including an orderly shutdown, in the npbst prudent nanner,
consi dering safety.

F. ENFORCEMENT

In all these cases, NRC will not normally take enforcenent action
for the TSR/ certificate condition violations during the periodthe
NOED was in effect, except for the root causes leading to the
nonconpl i ance, as di scussed bel ow.

The deci sion to exercise enforcenent discretion by issuing a NOED
does not change the fact that a violation will occur, nor does it
inply that enforcenent discretion is being exercised for any
violation that nmay have led to the violation at issue. In each case
where the staff has chosen to exercise enforcenent discretion,
enforcenent action will normally be taken for any violations that
contributed to the root causes |l eading to the nonconpliance. The
enforcenent actionis intendedto enphasizethat certificate holders
should not rely on the NRC s NCED process as a routine substitute
for conpliance or for requesting a TSR/ certificate anmendnent.

NVSS- i ssued NCEDs shall be closely coordinated with the region to
ensure that the regi on consi ders the need for enforcenent action for
any root-cause violations that | ed to the NCED i ssued by NVSS. For
any NOED i ssued where the root cause of the need to request a NOED
was a viol ation (regardl ess of the severity | evel), an EA nunber is
to be obtained fromthe Ofice of Enforcenment (COE). The staff
shoul d fol |l owthe gui dance i n t he NRC Enf or cenent Manual , NUREG BR-
0195, to determ ne and process the appropri ate enforcenent action.
CE approval is required for not issuing an enforcenent action, if
aviolationis involved (a Non-Cited Violation should not normal |y
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be used where a shutdown would have been required but for the
i ssuance of the NCED). The enforcenent action should reference the
NOED nunber. All staff determ nati ons regardi ng enf orcenent acti ons
associ ated with the issuance of a NOED nust be docunented in the
next appropriate inspection report under the URI established to
track that NOED, regardl ess of whether or not the determ nationis
to take enforcenent action. |If the root cause underlying a NOED
request results in an escalated action, the tinme during which the
NOED i s effective will not be counted in considering the i npact of
t he viol ation.

G DI STRI BUTI ON

Copies of the letter tothe certificate holder shall be distributed
according to established regi onal and NVSS procedures. Further, as
a mninmum distribution shall include the foll ow ng:

Deputy Executive Director for Regul atory Prograns
Regi onal Adm ni strat or

Director, NMSS

Director, FCSS, NMSS

Director, CE

Publ i ¢ Docunment Room

El ectroni c copy (WrdPerfect file) to NRCInternet Webmast er,
E-mai | address: NRCWEB

Appropriate Branch Chiefs (Regi on and NVBS)
Appropriate PM

0. Appropriate Senior Resident |nspector

BO0 NogokwbhE

Further, the issuing office nust ensure that the certificate
hol der's request is also placed in the Public Docunent Roomand t he
el ectronic copies of NOEDs are prepared in accordance wth
Attachment B. NMSS will post the staff's NOED approval or deni al
| etter on the NRC public web page. The NVSS Speci al Projects Branch
will maintain a file of all NOEDs.

H. TRACKI NG OF NOTI CES OF ENFORCEMENT DI SCRETI ON

The PMshoul d open a Techni cal Assignnent Control (TAC) nunber under
Li censi ng

Each NCED will be assigned a nunber to permt tracking. The PM
assign a nunber consisting of four digits. The first tw digits
i ndi cate the year and the last two digits are the sequential nunber
of the NOED for the issuing office. For exanple, GDP NCED 98-02 is
the 2nd NCED issued in 1998. This nunber should be included in
parenthesis at the end of the subject line for the NOED, for
exanpl e: (GDP NCED 98-02).

Each of fice (region or NVSS) is responsi ble for tracking the NOEDs
it issues and for entering the required data into its tracking
system Additionally, theregionw || be responsiblefor inspection,
foll owup, and enforcenent for all NOCEDs issued, including those
i ssued by NMBSS, for plants in the region.
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On a sem -annual basis, the PMw || request the region to provide
updated database information regarding followup actions to
previously issued NOEDs. This should include reference docunents
and dates for verification of certificate holders' oral assertions
in the NCED requests, the determnation to take or to not take
enforcenent action for any violations that may have |l ed to t he need
for the NOED, and any foll ow up i nspections of certificate hol ders’
root cause determ nations, and corrective actions.

l. NCED CHECKLI ST

A NCED checklist is provided in Attachnent Cas an aid to the staff
i n assuring adherence to this guidance. It's use is discretionary
and it is a conpanion, not a substitute, for the detail ed gui dance.

END
Attachnents:
A Sanpl e Letter for NOED | ssuance
B. File Format for Electronic Copy (WrdPerfect file) of
NCED Approval / Disapproval Letters.

C. NOED Checkl i st
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Attachnment A
SAMPLE LETTER FOR NCED | SSUANCE
Addr essee

SUBJECT: NOTI CE OF ENFORCEMENT DI SCRETI ON FOR [ Certificate hol der
NAVE] REGARDI NG [ PLANT NAME(S)] [TAC NO. XXXXXX (if
appl i cabl e), NOED NO. XXXX]

By letter dated [date of letter], you requested that the NRC
exercise discretion not to enforce conpliance with the actions
required in [TSR or certificate condition citation]. Your letter
docunented information previously discussed with the NRC in a
t el ephone conference on |[date] at [tinme]. The principal NRC staff
menbers who participatedinthat tel ephone conferenceincluded[Iist
nane and titles of the principal staff participants]. You stated
that on [date and tine] the plant(s) would not be in conpliance with
[TS/certificate condition] which would require [statenment of the
requi renment including the Action conpletion time and the date and
time when the action statement was entered]. You requested that a
Notice of Enforcenent Discretion (NOED) be issued pursuant to the
NRC s policy regarding exercise of discretion for an operatin

facility, set out in Section VIl.c, of the "General Statenent o

Policy and Procedures for NRC Enforcenent Actions" (Enforcenent
Pol i _c?/), NUREG 1600, and be effective for the period [state
certificate holder's requested period for the NCED]. This letter
docunents our tel ephone conversation on [date and tine] when we
orally issued this NOED. [If appr Oﬁ'“ ate: W understand that the
condition causing the need for this NOED was corrected by you
causi RI?E outoexit fromthe [TS/certificate condition] and from
this on [date and tine].

[Bri efly restate the certificate holder's description of the events
eadi ng up to the request for the NOED and a summary of their safety
rationale for issuing the NCED. Include any conpensatory neasures
that the certificate hol der has proposed.]

[ Sunmarize the staff's evaluation of the certificate holder's
request and supporting safety rationale including the itens in
Section C. 3 of this guidance, state which of the certificate
hol der's justifications the staff accepted to the extent that staff
verification of the certificate holder's oral assertions including
root causes and conpensatory neasures, has been made prior to
i ssuance of this letter, such verification should be docunented
here], and cite the exgl icit criterionin Section Bof this guidance
that the certificate holder satisfied.]

On the basis of the staff's evaluation of your request, we have
concluded that a NOED is warranted because we are satisfied that
this actioninvolves mnimal or no safety inpact, is consistent with
t he Enf orcement Policy and staff ﬁUI dance, and has no adverse i npact
on public health and safety. Therefore, it is our intention to
exerci se discretion not to enforce conpliance with [TS/certificate
condition] for the peri od.frorpvédate and time] until [if region-
i ssued: date and time; if NMS-issued: until issuance of a
certificate anendnent, and state when the anendnent request was or

will be submtted; state if the approved NOED effective duration
differs fromthe requested tine and why]. [For NMSS-issued NCEDs:
| f the foll owup certificate anendment will not be requested within
4 weeks: We understand that you will submt a certificate amendnment

by: specify date, and justity circunstances].

As stated in the Enforcenent Policy, action will be taken, to th
extent that violations were involved, for the root cause that |le
to the nonconpliance for which this NOED was necessary.

e
d
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signature

Director, Ofice of Nuclear Materi al
Saf eguards and Security

or
Regi onal Admi ni strator or designee
Docket No(s).: 70-xxxx
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Attachnent B

FI LE FORVAT FOR ELECTRONI C COPY ( WORDPERFECT FI LE)
OF NCED APPROVAL/ DI SAPPROVAL LETTER

1. Replace the WordPerfect Letterhead Paper Size wth Standard
Paper Size and i nclude typed |l etter heading, and letter issue
date, as follows:

UNI TED STATES
NUCLEAR REGULATORY COWM SSI ON
Washi ngton, D.C. 20555-0001
tober 5, 1998

or for a Region
UNI TED STATES
NUCLEAR REGULATCORY COWM SSI ON
REG ON |11 o
U S. Nucl ear Regul atory Conm ssion
801 Warrenvill e Road
Lisle, IL 60532-4351
Oct ober 5, 1995

2. Renobve the concurrence page and any attached interna
distribution list.
3. Include the follow ng above the letter author's nane:

/original signed by (identify person who signed letter)/

4. Save the W rdPerfect file with the followng filenane:

NEyyser . wpd
where the nunmber of the NOED is yy-ser, for exanple
NOED 98-001 for the first NOED issued by Region In
1998. (WPD just tells users that it is a WrdPerfect 6
docunent .)

5. E-mail WordPerfect file to NRCWEB
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Attachment C

NOED CHECKLIST

NOTE : This 1is an aid to the staff in assuring adherence to this
guidance. Its use is discretionary and it is a companion, not a
substitute, for the detailed guidance.

Oral Request Date: TAC No.
NOED No.
NRC NOED Letter Date

|. APPLICABILITY

ltem Check Guidance
1. Non-compliance related to permanently Yes Stop. NOED is not applicable.
shutdown plant
2. Non-compliance with TSR or certificate Yes
condition
No Stop. NOED is not applicable.
3. NOED is for short duration (not exceed 14 Yes Regional responsibility
days), one-time situations
No NMSS responsibility
4. NOED request is caused by certificate holder | Yes Carefully scrutinize to preclude abuse of NOED process.
failing to apply for an amendment in a timely
manner, i.e., Poor planning. No
5. AOT has expired prior to staff approval of Yes - Stop. Certificate holder must comply with TSR.
NOED
No
6. Do any of the following apply: Yes NOED approval requires closer scrutiny.
a. TSR has been violated
b. Poor planning N
c. Repeated NOEDs for same reasons °

| ssue Date: 05/03/99 C-1 9900, NOED-NWMSS, Attachnment C




II. SAFETY CONSIDERATIONS

marginal safety benefit,

and
remaining in the current mode increases the
likelihood of an unnecessary plant transient,
or

c) test, inspection or system realignment is

inappropriate for the particular plant conditions
because it does not provide a safety benefit, or
may be detrimental to safety

ltem Check Guidance
1. NOED is for an operating plant Yes Iltem 1a or 1b, must be satisfied.
No Stop. NOED is not applicable.
a) NOED is for avoiding undesirable plant Yes
transient, i.e., shutdown.
No Iltem 1a or 1b, must be satisfied
b) NOED would eliminate testing, inspection or Yes
system realignment that is inappropriate for
particular plant conditions. No
2. s the plant in a startup condition? Yes Iltem 2a, 2b or 2c must be satisfied
No
a) the equipment or system does not perform a
safety function in the mode in which operation
is to occur, or
b) equipment or system safety function is of only

Item 2a, 2b or 2c must be satisfied

9900, NOED-NMsS, Attachment C C- 2
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Ill. PROCESS

Item

Check

Guidance

1.  Certificate holder's request

1. May be oral. Arrange certificate holder-staff telephone
discussions thru the recorded line (301) 415-0550.

2. Written request within 24 hours. Address items in Section C.3.

3. Submit follow-up certificate amendment within 48 hrs.

2. TAC number assigned Obtain from Licensing Assistant.

3. Verification Region Branch Chief/ NMSS PM - Verify certificate holder's oral
assertions, to the extent practical.

4. Concurrence Region-issued: Requires NMSS concurrence.

NMSS-issued: Requires regional DNMS and NMSS/FCOB
concurrence.

4. Issuing authority

Region: Regional Administrator or designee
NMSS: Director

5. NOED number

Obtain from PM

6. NOED granting

May be oral, to be followed by NOED letter within 2 working days.

7. Specify maximum period for
which NOED is in effect

Region: Maximum 14 days
NMSS: Until the issuance of amendment.

8. NOED letter

1. Follow sample (See Attachment A).

2. If subsequent to oral granting of a NOED, the certificate holder
determines that no violation of the certificate will occur and
thus the NOED is not needed, the certificate holder and staff
should still followup with appropriate documentation.
Document consistency between the oral and written requests.
Cite and demonstrate how the specific NOED criteria satisfied.
Identify by name and title principal staff participants in the
NOED approval.

Evaluate and document applicable items in Section C.3
Specify time period for which NOED will be in effect..

No gabkw

9. Follow-up certificate
amendment (NMSS)

1. Issue amendment ASAP
2. Send a copy of the amendment letter to email:NOED

10. Root cause violations

Determination made. NMSS coordinate with the region

11. Inspection Report

Region to document root cause violation determination, NOED
approval basis, results of verification activities to close URI.

12. Enforcement action

Coordinate with OE. For all NOEDs, Region to open an URI and
document determinations in the next appropriate inspection report.

13. Certificate holder ER

Required even if NOED is issued (if otherwise required).

14. Distribution

See Part 9900. Note: Electronic copy of Word Perfect file to Email
addresses: NOED and NRCWEB

| ssue Date: 05/03/99
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IV. Certificate holder REQUEST FOR ENFORCEMENT DISCRETION

Iltem | Check | Remarks

1. The TSR or other certificate conditions that will be violated.

2. The circumstances surrounding the situation, including root
causes, the need for prompt action and identification of any
relevant historical events.

3. The safety basis for the request, including an evaluation of the
safety significance and potential consequences of the proposed
course of action.

4. The basis for the certificate holder's conclusion that the
noncompliance will not be of potential detriment to the public
health and safety and that a significant hazard consideration is
involved.

5. The basis for the certificate holder's conclusion that the
noncompliance will not involve adverse consequences to the
environment.

6. Any proposed compensatory measure(s).

7.  The justification for the duration of the noncompliance.

8. A statement that the request has been approved by the facility
organization that normally reviews safety issues (Plant Onsite
Review Committee, or its equivalent).

9. The request must specifically address which of the criteria
specified in Section B is satisfied and how.

10. If a follow-up certificate amendment is required, the request
must include marked-up TSR pages showing the proposed TSR
changes. and a commitment to submit the actual certificate

amendment request within 48 hours.
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