Note: Although the following policy
statement remains important as an
expression of Commission policy on the
conduct of adjudicatory proceedings,
practitioners should be sure to follow the
specific provisions of the rules of practice
which have been adopted since issuance of
the policy statement. See Changes to
Adjudicatory Process, 69 Fed. Reg.
2182 (Jan. 14, 2004).

STATEMENT OF POLICY ON CONDUCT
OF ADJUDICATORY PROCEEDINGS

CLI-98-12, 48 NRC 18 (July 28, 1998)
[63 Fed. Reg. 41872 (Aug. 5, 1998)]

I. INTRODUCTION

As part of broader efforts to improve
the effectiveness of the agency's programs
and processes, the Commission has
critically reassessed its practices and
procedures for conducting adjudicatory
proceedings, within the framework of its
existing Rules of Practice in 10 C.F.R.

Part 2, primarily Subpart G. With the
potential institution of a number of
proceedings in the next few years to
consider applications to renew reactor
operating licenses, to reflect restructuring in
the electric utility industry, and to license
waste storage facilities, such assessment is
particularly appropriate to ensure that
agency proceedings are conducted
efficiently and focus on issues germane to
the proposed actions under consideration.
In its review, the Commission has
considered its existing policies and rules
governing adjudicatory proceedings, recent
experience and criticism of agency
proceedings, and innovative techniques
used by our own hearing boards and
presiding officers and by other tribunals.
Although current rules and policies provide
means to achieve a prompt and fair
resolution of proceedings, the Commission
is directing its hearing boards and presiding
officers to employ certain measures
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described in this policy statement to ensure
the efficient conduct of proceedings.

The Commission continues to
endorse the guidance in its current policy,
issued in 1981, on the conduct of
adjudicatory proceedings. Statement of
Policy on Conduct of Licensing
Proceedings, CLI-81-8,13 NRC 452 (May
20, 1981); 46 Fed. Reg. 28,533 (May 27,
1981). The 1981 policy statement provided
guidance to the Atomic Safety and
Licensing Boards (licensing boards) on the
use of tools, such as the establishment and
adherence to reasonable schedules and
discovery management, intended to reduce
the time for completing licensing
proceedings while ensuring that hearings
were fair and produced adequate records.
Now, as then, the Commission’s objectives
are to provide a fair hearing process, to
avoid unnecessary delays in the NRC's
review and hearing processes, and to
produce an informed adjudicatory record
that supports agency decision making on
matters related to the NRC's responsibilities
for protecting public health and safety, the
common defense and security, and the
environment. In this context, the
opportunity for hearing should be a
meaningful one that focuses on genuine
issues and real disputes regarding agency
actions subject to adjudication. By the
same token, however, applicants for a
license are also entitled to a prompt
resolution of disputes concerning their
applications.

The Commission emphasizes its
expectation that the boards will enforce
adherence to the hearing procedures set
forth in the Commission's Rules of Practice
in 10 C.F.R. Part 2, as interpreted by the
Commission. In addition, the Commission
has identified certain specific approaches
for its boards to consider implementing in
individual proceedings, if appropriate, to
reduce the time for completing licensing and
other proceedings. The measures
suggested in this policy statement can be
accomplished within the framework of the
Commission's existing Rules of Practice.
The Commission may consider further
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changes to the Rules of Practice as
appropriate to enable additional
improvements to the adjudicatory process.

II. SPECIFIC GUIDANCE

Current adjudicatory procedures and
policies provide a latitude to the
Commission, its licensing boards and
presiding officers to instill discipline in the
hearing process and ensure a prompt yet
fair resolution of contested issues in
adjudicatory proceedings. In the 1981
policy statement, the Commission
encouraged licensing boards to use a
number of techniques for effective case
management including: setting reasonable
schedules for proceedings; consolidating
parties; encouraging negotiation and
settlement conferences; carefully managing
and supervising discovery; issuing timely
rulings on prehearing matters; requiring trial
briefs, pre-filed testimony, and cross-
examination plans; and issuing initial
decisions as soon as practicable after the
parties file proposed findings of fact and
conclusions of law. Licensing boards and
presiding officers in current NRC
adjudications use many of these
techniques, and should continue to do so.

As set forth below, the Commission
has identified several of these techniques,
as applied in the context of the current
Rules of Practice in 10 C.F.R. Part 2, as
well as variations in procedure permitted
under the current Rules of Practice that
licensing boards should apply to
proceedings. The Commission also intends
to exercise its inherent supervisory
authority, including its power to assume part
or all of the functions of the presiding officer
in a given adjudication, as appropriate in the
context of a particular proceeding. See,
e.g., Public Service Co. of New Hampshire
(Seabrook Station, Units 1 and 2), CLI-90-3,
31 NRC 219, 229 (1990). The Commission
intends to promptly respond to adjudicatory
matters placed before it, and such matters
should ordinarily take priority over other
actions before the Commissioners.
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1. Hearing Schedules

The Commission expects licensing
boards to establish schedules for promptly
deciding the issues before them, with due
regard to the complexity of the contested
issues and the interests of the parties. The
Commission’s regulations in 10 C.F.R. 8
2.718 provide licensing boards all powers
necessary to regulate the course of
proceedings, including the authority to set
schedules, resolve discovery disputes, and
take other action appropriate to avoid delay.
Powers granted under section 2.718 are
sufficient for licensing boards to control the
supplementation of petitions for leave to
intervene or requests for hearing, the filing
of contentions, discovery, dispositive
motions, hearings, and the submission of
findings of fact and conclusions of law.

Many provisions in Part 2 establish
schedules for various filings, which can be
varied “as otherwise ordered by the
presiding officer.” Boards should exercise
their authority under these options and
10 C.F.R. § 2.718 to shorten the filing and
response times set forth in the regulations
to the extent practical in a specific
proceeding. In addition, where such latitude
is not explicitly afforded, as well as in
instances in which sequential (rather than
simultaneous) filings are provided for,
boards should explore with the parties all
reasonable approaches to reduce response
times and to provide for simultaneous filing
of documents.

Although current regulations do not
specifically address service by electronic
means, licensing boards, as they have in
other proceedings, should establish
procedures for electronic filing with
appropriate filing deadlines, unless doing so
would significantly deprive a party of an
opportunity to participate meaningfully in the
proceeding. Other expedited forms of
service of documents in proceedings may
also be appropriate. The Commission
encourages the licensing boards to consider
the use of new technologies to expedite
proceedings as those technologies become
available.
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Boards should forego the use of
motions for summary disposition, except
upon a written finding that such a motion will
likely substantially reduce the number of
issues to be decided, or otherwise expedite
the proceeding. In addition, any evidentiary
hearing should not commence before
completion of the staff's Safety Evaluation
Report (SER) or Final Environmental
Statement (FES) regarding an application,
unless the presiding officer finds that
beginning earlier, e.g., by starting the
hearing with respect to safety issues prior to
issuance of the SER, will indeed expedite
the proceeding, taking into account the
effect of going forward on the staff's ability
to complete its evaluations in a timely
manner. Boards are strongly encouraged to
expedite the issuance of interlocutory
rulings. The Commission further strongly
encourages presiding officers to issue
decisions within 60 days after the parties file
the last pleadings permitted by the board’s
schedule for the proceeding.

Appointment of additional presiding
officers or licensing boards to preside over
discrete issues simultaneously in a
proceeding has the potential to expedite the
process, and the Chief Administrative Judge
of the Atomic Safety and Licensing Board
Panel (ASLBP) should consider this
measure under appropriate circumstances.
In doing so, however, the Commission
expects the Chief Administrative Judge to
exercise the authority to establish multiple
boards only if: (1) the proceeding involves
discrete and severable issues; (2) the
issues can be more expeditiously handled
by multiple boards than by a single board;
and (3) the multiple boards can conduct the
proceeding in a manner that will not unduly
burden the parties. Private Fuel Storage,
L.L.C. (Private Fuel Storage Facility), CLI-
98-7, 47 NRC 307 (1998).

The Commission itself may set
milestones for the completion of
proceedings. If the Commission sets
milestones in a particular proceeding and
the board determines that any single
milestone could be missed by more than 30
days, the licensing board must promptly so
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inform the Commission in writing. The
board should explain why the milestone
cannot be met and what measures the
board will take insofar as is possible to
restore the proceeding to the overall
schedule.

2. Parties’ Obligations

Although the Commission expects
its licensing boards to set and adhere to
reasonable schedules for the various steps
in the hearing process, the Commission
recognizes that the boards will be unable to
achieve the objectives of this policy
statement unless the parties satisfy their
obligations. The parties to a proceeding,
therefore, are expected to adhere to the
time frames specified in the Rules of
Practice in 10 C.F.R. Part 2 for filing and the
scheduling orders in the proceeding. As set
forth in the 1981 policy statement, the
licensing boards are expected to take
appropriate actions to enforce compliance
with these schedules. The Commission, of
course, recognizes that the boards may
grant extensions of time under some
circumstances, but this should be done only
when warranted by unavoidable and
extreme circumstances.

Parties are also obligated in their
filings before the board and the Commission
to ensure that their arguments and
assertions are supported by appropriate and
accurate references to legal authority and
factual basis, including, as appropriate,
citation to the record. Failure to do so may
result in material being stricken from the
record or, in extreme circumstances, ina
party being dismissed.

3. Contentions

Currently, in proceedings governed
by the provisions of Subpart G, 10 C.F.R.
8 2.714(b)(2)(iii) requires that a petitioner for
intervention shall provide sufficient
information to show that a genuine dispute
exists with the applicant on a material issue
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of law or fact." The Commission has stated
that a board may appropriately view a
petitioner’s support for its contention in a
light that is favorable to the petitioner, but
the board cannot do so by ignoring the
requirements set forth in

section 2.714(b)(2). Arizona Public Service
Co. (Palo Verde Nuclear Generating
Station, Units 1, 2, and 3), CLI-91-12, 34
NRC 149, 155 (1991). The Commission re-
emphasizes that licensing boards should
continue to require adherence to

section 2.714(b)(2), and that the burden of
coming forward with admissible contentions
is on their proponent. A contention’s
proponent, not the licensing board, is
responsible for formulating the contention
and providing the necessary information to
satisfy the basis requirement for the
admission of contentions in 10 C.F.R.

§ 2.714(b)(2). The scope of a proceeding,
and, as a consequence, the scope of
contentions that may be admitted, is limited
by the nature of the application and
pertinent Commission regulations. For
example, with respect to license renewal,
under the governing regulations in

10 C.F.R. Part 54, the review of license
renewal applications is confined to matters
relevant to the extended period of operation
requested by the applicant. The safety
review is limited to the plant systems,
structures, and components (as delineated
in 10 C.F.R. § 54.4) that will require an
aging management review for the period of
extended operation or are subject to an
evaluation of time-limited aging analyses.
See 10 C.F.R. 88 54.21(a) and (c), 54.29,
and 54.30. In addition, the review of

1 u

[A]t the contention filing stagel,]
the factual support necessary to show that a
genuine dispute exists need not be in
affidavit or formal evidentiary form and need
not be of the quality necessary to withstand
a summary disposition motion.” Rules of
Practice for Domestic Licensing
Proceedings--Procedural Changes in the
Hearing Process, Final Rule, 54 Fed.

Reg. 33,168, 33,171 (Aug. 11, 1989).
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environmental issues is limited by rule by
the generic findings in NUREG-1427,
“Generic Environmental Impact Statement
(GEIS) for License Renewal of Nuclear
Plants.” See 10 C.F.R. 88 55.71(d) and
51.95(c).

Under the Commission’s Rules of
Practice, a licensing board may consider
matters on its motion only where it finds that
a serious safety, environmental, or common
defense and security matter exists. 10
C.F.R. § 2.760a. Such authority is to be
exercised only in extraordinary
circumstances. If a board decides to raise
matters on its own initiative, a copy of its
ruling, setting forth in general terms its
reasons, must be transmitted to the
Commission and the General Counsel.
Texas Utilities Generating Co. (Comanche
Peak Steam Electric Station, Units 1 and 2),
CLI-81-24, 14 NRC 614 (1981). The board
may not proceed further with sua sponte
issues absent the Commission’s approval.
The scope of a particular proceeding is
limited to the scope of the admitted
contentions and any issues the Commission
authorizes the board to raise sua sponte.

Currently, 10 C.F.R. § 2.714a allows
a party to appeal a ruling on contentions
only if (a) the order wholly denies a petition
for leave to intervene (i.e., the order denies
the petitioner’s standing or the admission of
all of a petitioner’s contentions) or (b) a
party other than the petitioner alleges that a
petition for leave to intervene or a request
for a hearing should have been wholly
denied. Although the regulation reflects the
Commission’s general policy to minimize
interlocutory review, under this practice,
some novel issues that could benefit from
early Commission review will not be
presented to the Commission. For
example, matters of first impression
involving interpretation of 10 C.F.R. Part 54
may arise as the staff and licensing board
begin considering applications for renewal
of power reactor operating licenses.
Accordingly, the Commission encourages
the licensing boards to refer rulings or
certify questions on proposed contentions
involving novel issues to the Commission in
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accordance with 10 C.F.R. § 2.730(f) early
in the proceeding. In addition, boards are
encouraged to certify novel legal or policy
guestions related to admitted issues to the
Commission as early as possible in the
proceeding. The Commission may also
exercise its authority to direct certification of
such particular questions under 10 C.F.R.
§ 2.718(i). The Commission, however, will
evaluate any matter put before it to ensure
that interlocutory review is warranted.

4, Discovery Management

Efficient management of the pre-trial
discovery process is critical to the overall
progress of a proceeding. Because a great
deal of information on a particular
application is routinely placed in the
agency'’s public document rooms,
Commission regulations already limit
discovery against the staff. See,

e.g.,10 C.F.R. 8§ 2.720(h), 2.744. Under
the existing practice, however, the staff
frequently agrees to discovery without
waiving its rights to object to discovery
under the rules, and refers any discovery
requests it finds objectionable to the board
for resolution. This practice remains
acceptable.

Application in a particular case of
procedures similar to provisions in the 1993
amendments to Rule 26 of the Federal
Rules of Civil Procedure or informal
discovery can improve the efficiency of the
discovery process among other parties.
The 1993 amendments to Rule 26 provide,
in part, that a party shall provide certain
information to other parties without waiting
for a discovery request. This information
includes the names and addresses, if
known, of individuals likely to have
discoverable information relevant to
disputed facts and copies or descriptions,
including location, of all documents or
tangible things in the possession or control
of the party that are relevant to the disputed
facts. The Commission expects the
licensing boards to order similar disclosure
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(and pertinent updates) if appropriate in the
circumstances of individual proceedings.
With regard to the staff, such orders shall
provide only that the staff identify the
witnesses whose testimony the staff intends
to present at hearing. The licensing boards
should also consider requiring the parties to
specify the issues for which discovery is
necessary, if this may narrow the issues
requiring discovery.

Upon the board’s completion of
rulings on contentions, the staff will
establish a case file containing the
application and any amendments to it, and,
as relevant to the application, any NRC
report and any correspondence between the
applicant and the NRC. Such a case file
should be treated in the same manner as a
hearing file established pursuant to
10 C.F.R. § 2.1231. Accordingly, the staff
should make the case file available to all
parties and should periodically update it.

Except for establishment of the case
file, generally the licensing board should
suspend discovery against the staff until the
staff issues its review documents regarding
the application. Unless the presiding officer
has found that starting discovery against the
staff before the staff's review documents
are issued will expedite the hearing,
discovery against the staff on safety issues
may commence upon issuance of the SER,
and discovery on environmental issues
upon issuance of the FES. Upon issuance
of an SER or FES regarding an application,
and consistent with such limitations as may
be appropriate to protect proprietary or
other properly withheld information, the staff
should update the case file to include the
SER and FES and any supporting
documents relied upon in the SER or FES
not already included in the file.

The foregoing procedures should
allow the boards to set reasonable bounds
and schedules for any remaining discovery,
e.g., by limiting the number of rounds of
interrogatories or depositions or the time for
completion of discovery, and thereby reduce
the time spent in the prehearing stage of the
hearing process. In particular, the board
should allow only a single round of
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discovery regarding admitted contentions
related to the SER or the FES, and the
discovery respective to each document
should commence shortly after its issuance.

Ill. CONCLUSION

The Commission reiterates its long-
standing commitment to the expeditious
completion of adjudicatory proceedings
while still ensuring that hearings are fair and
produce an adequate record for decision.
The Commission intends to monitor its
proceedings to ensure that they are being
concluded in a fair and timely fashion. The
Commission will take action in individual
proceedings, as appropriate, to provide
guidance to the boards and parties and to
decide issues in the interest of a prompt
and effective resolution of the matters set
for adjudication.
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CAMERA COVERAGE OF HEARINGS
BEFORE ATOMIC SAFETY AND
LICENSING BOARDS AND ATOMIC
SAFETY AND LICENSING APPEAL
BOARDS

General Statement of Policy
43 Fed. Reg. 4294 (Feb. 1, 1978)

The Nuclear Regulatory Commission
has considered requests from television
stations and newspapers to permit the use
of cameras during proceedings before
Atomic Safety and Licensing Boards and
Atomic Safety and Licensing Appeal
Boards. In the past the NRC has permitted
cameras to be used only before and after
adjudicatory sessions and during recesses.
The Commission has decided that, on a trial
basis, it will permit the use of television and
still cameras by accredited news media
under certain conditions. Cameras may be
used by news media during hearings and
related public proceedings before Atomic
Safety and Licensing Boards and Atomic
Safety and Licensing Appeal Boards
provided they do not require additional
lighting beyond that required for the conduct
of the proceeding and are stationed at a
fixed position within the hearing room
throughout the course of the proceeding. It
will continue to be the practice of the
hearing and appeal boards to use Federal
or State court rooms when these facilities
are available and in such cases the policy of
those courts in regard to the use of cameras
will be observed.

The Commission plans to reassess
this policy in about six months after its
hearing and appeal boards have had
sufficient experience with camera coverage
to determine whether it can be carried out
without disruption to the proceeding or
unacceptable distraction to the participants.
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STATEMENT OF POLICY;
INVESTIGATIONS, INSPECTIONS, AND
ADJUDICATORY
PROCEEDINGS

49 Fed. Reg. 36032 (Sept. 13, 1984)

On August 5, 1983, the Commission
set forth interim procedures for handling
conflicts between the NRC's responsibility
to disclose information to adjudicatory
boards and parties, and the NRC's need to
protect investigative material from
premature public disclosure. "Statement of
Policy--Investigations and Adjudicatory
Proceedings," 48 FR 36358 (August 10,
1983).

Those interim procedures called for
the NRC staff or Office of Investigations
(OI), when it felt disclosure of information to
an adjudicatory board was required but that
unrestricted disclosure could compromise
an inspection or investigation, to present the
information and its concerns about
disclosure to the board in camera, without
disclosure of the substance of the
information to the other parties. A board
decision to disclose the information to the
parties was appealable to the Commission,
and the board was not to order disclosure
until the Commission addressed the matter.

That Statement of Policy was to
remain in effect until the Commission
received and took action on the
recommendations of an internal NRC task
force established to develop guidelines for
reconciling these conflicts in individual
cases. The Commission in that Statement
also requested public comments on the
propriety and desirability of ex parte in
camera presentation of information to a
board, and suggestions for any better
alternatives.

The Task Force submitted its report
to the Commission on December 30, 1983.
A copy of that report will be placed in the
Commission's Public Document Room. The
Task Force approved the principles
discussed in the Commission's earlier
Statement of Policy, and made several
recommendations intended to define
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specifically the responsibilities of the
boards, the staff, and Ol in presenting
disclosure issues for resolution.

The Task Force recommended that
the final Policy Statement explain that full
disclosure of material information to
adjudicatory boards and the parties is the
general rule, but that some conflicts
between the duty to disclose and the need
to protect information will be inevitable. The
Task Force further recommended that
issues regarding disclosure to the parties be
initially determined by the adjudicatory
boards with provision for expedited
appellate review, and that procedures for
the resolution of such conflicts be
established by rule. Finally, the Task Force
suggested that existing board notification
procedures should remain unaffected by the
Policy Statement, and that those
procedures and Commission guidelines for
disclosure of information concerning
investigations and inspections should apply
to all NRC offices. Those recommendations
have been incorporated in this Statement.

In addition, two comments were
submitted by members of the public.

One commenter stated that the
withholding of information from public
disclosure should be confined to the
minimum essential to avoid compromising
enforcement actions, and that appropriate
representatives of each party should be
allowed to participate under suitable
protective orders in any in camera
proceeding except in the most exceptional
cases.

The other commenter maintained
that an in camera presentation to the board
with only one party present is undesirable
and violates the ex parte rule. That
commenter suggested an alternative of
having the attorneys or authorized
representatives of parties who have signed
a protective agreement present at any in
camera presentation, with appropriate
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sanctions for violating the protective
agreement.*

The Commission, after considering
these comments and the report of the Task
Force, has decided that it would be
appropriate, in order to better explain the
Commission's policy in this area, to provide
the following explanation of the conflict
between the duty to disclose investigation or
inspection information to the boards and
parties and the need to protect that
information:

All parties in NRC adjudicatory
proceedings, including the NRC staff, have
a duty to disclose to the boards and other
parties all new information they acquire
which is considered material and relevant to
any issue in controversy in the proceeding.
Such disclosure is required to allow full
resolution of all issues in the proceeding.
The Commission expects all NRC offices to
utilize procedures which will assure prompt
and appropriate action to fulfill this
responsibility.

However, the Commission
recognizes that there may be conflicts
between this responsibility to provide the
boards and parties with information and an
investigating or inspecting office's need to
avoid public disclosure for either or both of
two reasons: (1) To avoid compromising an
ongoing investigation or inspection; and (2)
to protect confidential sources. The
importance of protecting information for
either of these reasons can in appropriate
circumstances be as great as the

'Both comments also included
suggestions regarding matters beyond the
scope of this Policy Statement, which is
concerned only with establishing a
procedure to handle conflicts between the
duty to disclose information to the boards
and parties and the need to protect that
information. For instance, one suggestion
was that the NRC impose a more stringent
standard in deciding whether information
warrants a board notification. Another
recommended that the NRC improve the
guality of its investigations.
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importance of disclosing the information to
the boards and parties.

With regard to the first reason,
avoiding compromise of an investigation or
inspection, it is important to informed
licensing decisions that NRC inspections
and investigations are conducted so that all
relevant information is gathered for
appropriate evaluation. Release of
investigative material to the subject of an
investigation before the completion of the
investigation could adversely affect the
NRC's ability to complete that investigation
fully and adequately. The subject, upon
discoving what evidence the NRC had
already acquired and the direction being
taken by the NRC investigation, might
attempt to alter or limit the direction or the
nature or availability of further statements or
evidence, and prevent NRC from learning
the facts. The failure to ascertain all
relevant facts could itself result in the NRC
making an uninformed licensing decision.
However, the need to protect information
developed in investigations or inspections
usually ends once the investigation or
inspection is completed and evaluated for
possible enforcement action.

The second reason for not disclosing
investigative material--to protect confidential
sources--has a different basis. Individuals
sometimes present safety concerns to the
NRC only after being assured that their
individual identity will be kept confidential.
This desire for confidentially may arise for a
number of reasons, including the possibility
of harassment and retaliation. Confidential
sources are a valuable asset to NRC
inspections and investigations. Releasing
names to the parties in an adjudication after
promising confidentially to sources would be
detrimental to the NRC's overall inspection
and investigation activities because other
individuals may be reluctant to bring
information to the NRC. However, the need
to protect confidential sources does not end
when the investigation or inspection is
completed and evaluated for possible
enforcement action.

By this Policy Statement, the
Commission is not attempting to resolve the
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conflict that may arise in each case between
the duty to disclose information to the
boards and parties and the need to protect
that information or its source. The
resolution of actual conflicts must be
decided on the merits of each individual
case. However, the Commission does note
that as a general rule it favors full disclosure
to the boards and parties, that information
should be protected only when necessary,
and that any limits on disclosure to the
parties should be limited in both scope and
duration to the minimum necessary to
achieve the purposes of the non-disclosure
policy.

The purpose of this Policy Statement
is to establish a procedure by which the
conflicts can be resolved. The Policy
Statement takes over once a determination
has been made, under established board
notification procedures, that information
should be disclosed to the boards and
public, but Ol or staff believes that the
information should be protected. In those
cases the Commission has decided that the
only workable solution to protect both
interests is to provide for an in camera
presentation to the board by the NRC staff
or Ol, with no party present. Any other
procedure could defeat the purpose of non-
disclosure and might actually inhibit the
acquisition of information critical to
decisions. Allowing the other parties or
their representatives to be present in all
cases, even under a protective order, could
breach promises of confidentiality or allow
the subject of an investigation to
prematurely acquire information about the
investigation. We note in this regard the
difficulties of attempting to prevent a party's
representative from talking to his client
about the relevance of the information and
how to respond to it, even under a
protective order.

The Commission believes that the
boards, using the procedures established in
this Policy Statement, can resolve most
potential disclosure conflicts once they have
been advised of the nature of the
information involved, the status of the
inspection or investigation, and the
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projected time for its completion. In many of
the cases when the procedures in this
Policy Statement are triggered by a concern
for premature public disclosure, it may be
possible for boards to provide for the timely
consideration of relevant matters derived
from investigations and inspections through
the deferral or rescheduling of issues for
hearing. In other instances, the boards may
be able to resolve the conflict by placing
limitations on the scope of disclosure to the
parties, or by using protective orders.

The Commission wishes to
emphasize that these procedures do not
abrogate the well-established principle of
administrative law that a board may not use
ex parte information presented in camera in
making licensing decisions. These
procedures are designed to allow the
boards to determine the relevance of
material to the adjudication, and whether
that information must be disclosed to the
parties, and, if disclosure is required, to
provide a mechanism for case management
both to protect investigations and
inspections and to allow for the timely
provision of material and relevant
information to the parties. As such these
procedures are analogous to the
procedures for resolving disputes regarding
discovery, see, e.g., 10 CFR 2.740(c), and
do not violate the prohibition in 10 CFR
2.780 against ex parte discussion of
substantive matters at issue.

In accord with the above discussion,
the Commission has decided that the
procedures to be followed, where there is a
conflict between the need for disclosure to
the board and parties and the need to
protect an investigation or inspection, will
include in camera presentations by the staff
or Ol. However, because this procedure
represents a departure from normal
Commission procedure, it is the Commis-
sion's view that the decision should be
implemented by rulemaking. Accordingly,
the Commission directs the NRC staff to
commence a rulemaking on the matter.

Until completion of the rulemaking,
the following will control the procedures to
be followed in resolving conflicts between
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the duty to disclose to boards and the need
to protect information developed in
investigation or inspection:

1. Established board notification
procedures should be used by staff or Ol to
determine whether information in their
possession is potentially relevant and
material to a pending adjudicatory
proceeding.” The general rule is that all
information warranting disclosure to the
boards and parties, including information
that is the subject of ongoing investigations
or inspections, should be disclosed, except
as provided herein.

2. When staff or Ol believes that it
has a duty in a particular case to provide an
adjudicatory board with information
concerning an inspection or investigation, or
when a board requests such information,
staff or Ol should provide the information to
the board and parities unless it believes that
unrestricted disclosure would prejudice an
ongoing inspection or investigation, or
reveal confidential sources. If staff or Ol
believes unrestricted disclosure would have
these adverse results, it should propose to
the board and parties that the information
be disclosed under suitable protective
orders and other restrictions, unless such
restricted disclosure would also defeat the
purpose behind non-disclosure. If staff or
Ol believes that any disclosure, however
restricted, would defeat the purpose behind
non-disclosure, it shall provide the board
with an explanation of the basis of its
concern about disclosure and present the
information to the board, in camera, without
other parties present. A verbatim transcript
of the in camera proceeding will be made.?

All parties should be advised by the
board of the conduct and purpose of the in

2While this Statement refers only to
staff and Ol who are the organizations
principally involved, the statement will apply
to any other offices of the Commission
which may have the problem.

®Nothing in this Statement prohibits
staff on Ol from sharing information.
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camera proceeding but should not be
informed of the substance of the information
presented. If, after such in camera
presentation, a board finds that disclosure
to other parties under protective order or
otherwise is required (e.q., withholding
information may prejudice one or more
parties or jeopardize timely completion of
the proceedings, or the board disagrees
that release will prejudice the investigation),
it shall notify staff or Ol of its intent to order
disclosure, specifying the information to be
provided, the terms of any protective order
proposed, and the basis for its conclusion
that prompt disclosure is required. The staff
or Ol shall provide the board within a
reasonable period of time, to be set by the
board, a statement of objections or
concurrence. If the board disagrees with
any objection and the disagreement cannot
be resolved, the board shall promptly certify
the record of the in camera proceeding to
the Commission for resolution of the
disclosure dispute, and so inform the other
parties. Any licensing board decision to
order disclosure of the identify of a
confidential source shall be certified to the
Commission for review regardless of
whether Ol and staff concur in the
disclosure.* The board's decision shall be
stayed pending a Commission decision.
The record before the Commission shall
consist of the transcript, the board's Notice
of Intent to require disclosure and the
objections of Staff or Ol. Staff or Ol may file
a brief with the Commission within ten days
of filing a statement of objections with the
board. The record before the Commission,
including staff or Ol's brief, shall be kept in
camera to the extent necessary to protect
the purposes of non-disclosure.

*The Commission has decided to
review any licensing board decision
ordering disclosure of the identify of a
confidential source because of the
importance to the Commission's inspection
and investigation program of protecting the
identity of confidential sources.
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The Commission recognizes that no
other party may be in a position effectively
to respond to staff or Ol's brief because the
proceedings have been conducted in
camera. However, in those cases where
another party feels that it is in a position to
file a brief, it may do so within seven days
after staff or Ol files its brief with the
Commission.

3. Staff or Ol shall notify the board
and, as appropriate, the Commission, if the
objection to disclosure to the parties of
previously withheld information, or any
portion of it, is withdrawn. Unless the
Commission has directed otherwise, such
information--with the exception of the
identities of confidential sources--may then
be disclosed without further Commission
order.

4. When a board or the Commission
determines that information concerning a
pending investigation or inspection should
not be disclosed to the parties, the record of
any in camera proceeding conducted shall
be deemed sealed pending further order.
That record will be ordered included in the
public record of the adjudicatory proceeding
upon completion of the inspection or
investigation, or upon public disclosure of
the information involved, whichever is
earlier, subject to any privileges that may
validly be claimed under the Commission's
regulations, including protection of the
identify of a confidential source. Only the
Commission can order release of the
identify of a confidential source.
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ALTERNATIVE MEANS OF DISPUTE
RESOLUTION; POLICY STATEMENT

57 Fed. Reg. 36678 (Aug. 14, 1992)

SUMMARY: This Policy statement presents
the policy of the Nuclear Regulatory
Commission (NRC) on the use of
"alternative means of dispute resolution”
(ADR) to resolve issues in controversy
concerning NRC administrative programs.
ADR processes include, but are not limited
to, settlement negotiations, conciliation,
facilitation, mediation, fact-finding, mini-
trials, and arbitration or combination of
these processes. These processes present
options in lieu of adjudicative or adversarial
methods of resolving conflict and usually
involve the use of a neutral third party....

SUPPLEMENTARY INFORMATION:

Background
Congress enacted the Administrative

Dispute Resolution Act (Public Law 101-
552) on November 15, 1990. The Act
requires each Federal agency to designate
a senior official as its dispute resolution
specialist, to provide for the training in ADR
processes of the dispute resolution
specialist and certain other employees, to
examine its administrative programs, and to
develop, in consultation with the
Administrative Conference of the United
States (ACUS) and the Federal Mediation
and Conciliation Service (FMCS), and
adopt, a policy that addresses the use of
ADR and case management for resolving
disputes in connection with agency
programs. Although the Act authorizes and
encourages the use of ADR, it does not
require the use of ADR. Whether to use or
not to use ADR is committed to an agency's
discretion. Moreover, participation in ADR
processes is by agreement of the
disputants. The use of ADR processes may
not be required by the agency.

Discussion

The Act provides no clear guidance
on when the use of ADR is appropriate or
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on which ADR process is best to use in a
given situation. However, section 581 of the
Act appears to prohibit the use of ADR to
resolve matters specified under the
provisions of sections 2302 and 7121(c) of
title 5 of the United States Code, and
section 582(b) identifies situations for which
an agency shall consider not using ADR.
Nevertheless, numerous situations where
the use of ADR to resolve disputes
concerning NRC programs would be
appropriate may arise. A document issued
by ACUS in February 1992, entitled "The
Administrative Dispute Resolution Act:
Guidance for Agency Dispute Resolution
Specialists," suggests that the use of ADR
may be appropriate in situations involving a
particular type of dispute when one or more
of the following characteristics is present:

Parties are likely to agree to use
ADR in cases of this type;

Cases of this type do not involve or
require the setting of precedent;

Variation in outcome of the cases of
this type is not a major concern;

All of the significantly affected
parties are usually involved in cases of this
type;

Cases of this type frequently settle
at some point in the process;

The potential for impasse in cases of
this type is high because of poor
communication among parties, conflicts
within parties or technical complexity or
uncertainty;

Maintaining confidentiality in cases
of this type is either not a concern or would
be advantageous;

Litigation in cases of this type is
usually a lengthy and/or expensive process;
or

Creative solutions, not necessarily
available in formal adjudication, may
provide the most satisfactory outcome in
cases of this type.

As the Act requires, a Dispute
Resolution Specialist has been designated,
NRC administrative programs have been
reviewed, a policy on the use of ADR has
been adopted, and the training of certain
NRC employees has begun. As the Act
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requires, input on development of the policy
has been sought from ACUS and FMCS.
Although the Act does not require it, input
on the policy and its implementation is being
sought from the public, including those
persons whose activities the NRC regulates,
because the possible benefits of ADR
cannot be realized without the agreement of
all parties to a dispute to participate in ADR
processes. Among the possible benefits of
ADR are:

More control by the parties over the
outcome of their dispute than in formal
adjudication;

A reduction in levels of antagonism
between the parties to a dispute; and

Savings of time and money by
resolving the dispute earlier with the
expenditure of fewer resources. . . .

Statement of Policy

This statement sets forth the policy
of the Commission with respect to the use
of "alternative means of dispute
resolution"(ADR)® to resolve issues in
controversy concerning NRC administrative
programs.

The Commission has conducted a
preliminary review of its programs for ADR
potential and believes that a number of
them may give rise to disputes that provide
opportunities for the use of ADR in their
resolution. For example, as the
Commission has long recognized,
proceedings before its Atomic Safety and
Licensing Boards (ASLBs) provide
opportunities for the use of ADR and case

'ADR is an inclusive term used to
describe a variety of joint problem- solving
processes that present options in lieu of
adjudicative or adversarial methods of
resolving conflict. These options usually
involve the use of a neutral third party. ADR
processes include, but are not limited to,
settlement negotiations, conciliation,
facilitation, mediation, fact-finding, mini-
trials, and arbitration or combinations of
these processes.
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management. The Commission has
encouraged its ASLBs to hold settlement
conferences and to encourage parties to
negotiate to resolve contentions, settle
procedural disputes and better define
substantive issues in dispute. The
Commission also has stated that its ASLBs
at their discretion should require trial briefs,
prefiled testimony, cross-examination plans
and other devices for managing parties'
presentations of their cases, and that they
should set and adhere to reasonable
schedules for moving proceedings along
expeditiously consistent with the demands
of fairness. Statement of Policy on Conduct
of Licensing Proceedings, (46 FR 28533,
May 27, 1981); CLI-81-8, 13 NRC 452
(1981). In addition, the Commission has
indicated that settlement judges may be
used in its proceedings in appropriate
circumstances. Rockwell International
Corporation (Rocketdyne Division), CLI-90-
5, 31 NRC 337 (1990).

Opportunities for the use of ADR in
resolving disputes may arise in connection
with programs such as those involving
licensing, contracts, fees, grants,
inspections, enforcement, claims,
rulemaking, and certain personnel matters.
Office Directors and other senior personnel
responsible for administering those
programs should be watchful for situations
where ADR, rather than more formal
processes, may appropriately be used and
bring them to the attention of the NRC's
Dispute Resolution Specialist. Persons who
become involved in disputes with the NRC
in connection with its administrative
programs should be encouraged to consider
using ADR to resolve those disputes where
appropriate.

The Commission supports and
encourages the use of ADR where
appropriate. The use of ADR may be
appropriate: (1) Where the parties to a
dispute, including the NRC, agree that ADR
could result in a prompt, equitable,
negotiated resolution of the dispute; and (2)
the use of ADR is not prohibited by law. The
NRC's Dispute Resolution Specialist is
available as a resource to assist Office

JANUARY 2005

Directors and other senior personnel
responsible for administering NRC
programs in deciding whether use of ADR
would be appropriate. That individual should
receive the cooperation of other senior NRC
personnel: (1) In identifying information and
training needed by them to determine when
and how ADR may appropriately be used;
and (2) in implementing the Commission's
ADR policy.

The Commission believes that
certain senior NRC personnel should
receive training in methods such as
negotiation, mediation and other ADR
processes to better enable them: (1) To
recognize situations where ADR processes
might appropriately be employed to resolve
disputes with the NRC; and (2) to participate
in those processes.

The Commission recognizes that
participation in ADR processes is voluntary
and cannot be imposed on persons involved
in disputes with the NRC. To obtain
assistance in identifying situations where
ADR might beneficially be employed in
resolving disputes in connection with NRC
programs and steps that can be taken to
obtain acceptance of NRC's use of ADR,
input from the public, including those
persons whose activities the Commission
regulates, should be solicited.

After a reasonable trial period, the
Commission expects to evaluate whether
use of ADR has been made where its use
apparently was appropriate and whether
use of ADR has resulted in savings of time,
money and other resources by the NRC.
The Commission will wait until some
practical experience in the use of ADR has
been accumulated before deciding whether
specific regulations to implement ADR
procedures are needed.

Public Comment

The NRC is interested in receiving
comments from the public, including those
persons whose activities the NRC regulates,
on any aspect of this policy statement and
its implementation. However, the NRC is
particularly interested in comments on the
following:
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Specific issues, that are material to
decisions concerning administrative
programs of the NRC and that result in
disputes between the NRC and persons
substantially affected by those decisions,
that might appropriately be resolved using
ADR processes in lieu of adjudication.

Whether employees of Federal
government agencies should be used as
neutrals in ADR processes or whether
neutrals should come from outside the
Federal government and be compensated
by the parties to the dispute, including the
NRC, in equal shares.

Actions that the NRC could take to
encourage disputants to participate in ADR
processes, in lieu of adjudication, to resolve
issues in controversy concerning NRC
administrative programs.
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