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PROCEEDIL NGS

M5, GUZMAN- LOAREY: Ladi es and gentl enen, we woul d
like to get started pretty soon here if we could, please.

[ Pause. ]

M5, GUZMAN-LOAREY: 1'd like to welcone all of you
to this briefing, where we have a rare opportunity and our
final opportunity, | nust say--he's greatly in demand--to
have the Chairman and drafter of the three instrunents that
we w il be considering in Geneva during the diplomatic
conference with us.

Many of you are famliar wwth M. Liedes
qualifications as well as having a relationship with M.
Liedes in this intellectual property realm But for those
of you who aren't, I'd like to briefly introduce himand
al so introduce for those of you who don't know him M ke
Kepl i nger, ny coll eague, who has been dealing with these
i ssues at the Patent and Trademark O fice for a nunber of

years.
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For those of you who don't know me, |'m Carnen
GQuzman-Lowey. |'mthe associate conm ssioner working on
t hese i ssues for Conmm ssioner Lehman.

Finally, Peter Fow er, whomyou wll see, is also
going to be working on these issues in CGeneva, and so, this
will give you an opportunity to get to know all of us a
little better, at |east by sight for now, as we prepare for
the last few weeks for the diplonmatic conference.

M. Liedes is a special governnent advisor to the
Government of Finland in the Mnistry of Education and
Culture. He holds an LI.M fromthe University of Hel sinki,
and his broad responsibilities are intellectual property
w th an enphasis on copyright, audiovisual services,

i nformati on technol ogy and culture. M. Liedes has been
chai rman of the Governnment Copyright Committee for the

revi sion of the copyright |egislation since 1985, including
sem conductors; chairman of the Finnish Copyright Society
since 1985; chairman of the steering commttee of the

Copyright Institute since 1993 and chairman of any nunber of
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expert commttees in the Wrld Intellectual Property
Organi zat i on.

Hi s past acconplishnments have included working as
chai rman of the National Video Comm ssion from 1982 to 1989
as well as being a nenber of the National Comm ssion on
Space Affairs from 1985 to 1990; Chairman of the Commttee
of the Nordic Governnents on Satellite Broadcasting and
Tel ecommuni cations from 1984 to 1987; founder and Chairman
of the Finnish Conputer and Law Association from 1985 to
1991; Chairman of the National Task Force on Information
Technol ogy and Educati on and Research from 1992 to 1995 as
wel | as Chairman of the National Commttee of Experts on
Cultural Policy and Information Society from 1994 to 1995,
especially as these issues arise in the copyright real mand
a nmenber of the think tank for the Prine Mnister for the
preparation of the Governnent policy to devel op the Finnish
| nformation Society. Finally, M. Liedes has had
consi der abl e experience in trade negotiations and issues of
Eur opean integration. He was responsible for the

negoti ations on the audi o-visual services for GATT and of
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different aspects during the GATT Uruguay Round
negoti ati ons.

| think you will see by this vita that we are very
honored and i ndeed very bl essed by having a chairman of M.
Li edes' capacity. W are pleased that he is here with us,
and he is going to begin with a general presentation on the
drafts that are going to be considered, the general
provi sions, for those of you who did not have the benefit of
his prior explanation on these issues, and then, we wl|l
entertain all and as many questions that you may have for
M. Liedes with respect to the various articles contained in
the three docunents.

So, without further ado, | introduce Jukka Liedes.

[ Pause. ]

MR. LI EDES:. Ladies and gentlenen, | thank the
American col |l eagues for the invitation to Washington. | am
happy that | have the opportunity to neet so nmany of you.
see many famliar faces in the audience. Many of you are
great experts in this field. Mny of you are people to whom

| shouldn't lecture at all, because you are so--your
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analysis is very deep indeed, and you could teach nme in
many, nany respects.

But anyhow, as | have been invited to offer an
i ntroduction here, I will do so, and, of course, that is
because | was the person fromall those governnent
del egations gathering in Geneva over nmany years who was
el ected as the chair of the Expert Conmttee to prepare the
so-cal |l ed Protocol to the Berne Convention and the so-called
New I nstrument for the Protection of Performers and R ghts
of Phonogr ans.

The whole project is a gigantic one. | think that
this can be said also in light of the whole history of the
intell ectual property and especially the international
intell ectual property. You have the experience of huge
| egi slative projects in this country during the |ast 30 or
40 years, but on the international scene and |evel, al
t hose rounds or revised parts of the intellectual property
system of conventions have been rather |limted conpared to

this process.
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O course, the TRIPs Uruguay Round was a huge
process, but the TRIPs itself was again a very broad
exercise, but we could say that it was so different conpared
to the normal projects in the revision of the convention
systemthat it is a sui generis thing itself.

During our sonme 6 or 7 years, we have been
preparing the de facto revision of the Berne Convention.
Soneone invented in the end of the eighties the idea of
addi ng a possible additional protocol to the Berne
Convention. This invention was introduced because it was
considered that it is inpossible to revise, to touch, the
body of the | anguage in the Berne Convention itself.

It was considered that the Berne itself cannot be
revi sed because there is a clause anongst the final clauses
in the Berne Convention which says that any revision, any
anendnents, have to be decided in such a way that there
shal | be consensus anong the nenbers of the Berne Union, and
it is considered that a consensus coul d never be achi eved
any nore. There were sone conferences where consensus could

be found. As you recall, the Berne, which was concluded in
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1886, has been revised in 1908, 1928, 1948, 1967, 1971 and
now, nore than 30 years have passed since the |ast revision,
because the last revision in Stockholmin 1967, the |ast
revision in substantive clauses, it was prepared, of course,
during the beginning and in the mdsixties.

Enor nous devel opnent has taken place since that
revision; for instance, dry photocopying was introduced in
mass scale use in the beginning of the sixties; the C
cassette becane in broad use and a world standard in 1967.
We didn't know anyt hi ng about PCs during the seventi es.

Over the seventies, cable television took sonme first steps
in the devel opnent of cable television in Europe, at |east.

In 1982, in Europe, the first satellite broadcasts; here, a

bit earlier. And then, during the first half of the
eighties, the PCs. And everybody knew over this period of
time that once later, there will be a systemof information
net wor ks, tel econmmunicati on networks will becone nore and
nore useful and efficient, and then, at sone point in tineg,
it becane evident that the information technol ogy and

conmuni cation technology will converge into sonething which
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we have not yet seen but we can only inagi ne how the system
wi Il ook when all that convergence has taken pl ace.

It is, of course, possibly a never-ending process.
And this, of course, has then as well identified in this
country in the white paper and in many papers and in many
fora, this has brought nmany chall enges for the | egislator on
the national and international |evel.

In the preparation of these new instrunents, the
Protocol to the Berne Convention and the new instrunent
becanme a bit nore than 1 year ago to a situation where there
was a growing feeling that we have to deci de about how to
conclude this work. At sonme point of tinme, we have to
conclude and enter into negotiations between governnents and
seek, after having sought all the advice available and to
concl ude new treaties, because the devel opnent of the
ci rcunst ances and technol ogy is a never-ending process. You
al ways can have the argunent that we should wait until
tonmorrow or next year or the year after.

But the growing feeling led to certain decisions

| ast Septenber and then February this year that the
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di pl omatic conference has been convened and was convened

i medi ately after the February neetings of the expert
commttees to be held now, in Decenber, fromthe 2nd to 20th
of Decenber. And at the sane tine, there was a deci sion
that certain steps will be taken. The preparatory
commttee, which is a part of the technical and political
preparation for the diplomatic conferences took place in
May. The last neeting of the expert conmttees were held in
May. There was a decision that the so-called basic
proposal s, which formthe basis for the deliberations of the
di pl omatic conference will be drafted. That decision was
taken in February of all the possible nethods to produce the
basi ¢ proposals. The nethod chosen was based on the
decision that the Chairman of the Expert Committees wll
draft the proposals which you will now certainly know very
well. They were distributed and published by WPO in the
begi nni ng of Septenber. | delivered the texts to WPQO, the
international bureau, on the first of August as agreed in

February. So, all that deals with the technica
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preparation, the technical side, and the logistic side is
r eady.

There is a diplomatic conference; there are basic
proposal s; there is growi ng awareness of these matters. The
i nformati on on the opinions of private circles is nore and
nore updated. Governnents have had all kinds, many kinds of
consultations. The industrialized countries, a selection of
the nost industrialized countries have had informal
consul tations, which you are aware of. The European
Communi ty, between the 15 countries, having an inpact on 24
or 25 countries not indirectly but directly, because there
are sone associ ation agreenent countries which followthe
deci sions of the European Community, they are consulting and
coordinating their action. And then, there was a deci sion
in the WPO that the regional groups of devel opi ng
countries, that is the Latin Anericans, the Africans and the
Asi an countries had regional consultation neetings. Last
week, there was the consultation neeting of the African
countries; the week before, the consultation neeting of the

Latin American countries in Santiago.

M LLER REPCRTI NG CO., I NC
507 C STREET, N E
WASHI NGTON, D. C. 20002
(202) 546- 6666




13

| had the privilege to participate in both of
t hose neetings, and before | enter into the substantive
i ssues, | should maybe say that in Latin Anerica, | had a
feeling |ike being anongst people fromindustrialized
countries. The differences in opinion are nuances, not
basic ones. O course, they are wondering, as many others
are wondering, what is this database treaty proposal,
because that is a new one, and there are differing opinions
in details. But no fundanental, big issues were raised
concerning the whole bunch of treaties and certainly the
treaties in the traditional areas of the copyright and
certain rights near to copyright.

And in Africa |l ast week, in Casablanca, Morocco,
the group of African countries were having a neeting. That
was al so a very productive neeting. The African countries
coul d agree on many common opi nions and conmon positions.
Most of those comon positions do not inply serious
difficulties for the industrialized wirld, and even at | east
in private tal ks, there was understandi ng al so concerni ng

the third treaty, that is, the database treaty, even if the
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Africans share the sane hesitations and the sanme questions
concerning the newness or freshness of the third treaty.

And in all those, at both neetings, | have told to
the participants that we will go to Geneva, and we w ||
start then the final round of negotiations on the basis of
three draft treaties.

So, what shoul d be now the approach in presenting
sone of the key issues in our papers to you? Should |I nake
a qui ck wal king through of the papers and maybe sel ect sone
of those itens and i ssues which have been so far causing
nore di scussion than others? So, let's first |ook at the
first treaty. | have a selection of overhead slides.

The Treaty on Certain Questions Concerning the
Protection of Literary and Artistic Works, | tried during
the drafting exercise to find an attractive nane, title for
the treaty, but | didn't succeed, and this was one of the
two or three itenms which | discussed with the Director
Ceneral of the WPO, and only two or three substantive
issues | discussed wwth him The international bureau did

not involve in discussions with ne, so | did not involve in
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di scussions with them But | net a couple of tinmes, exactly
three tines, the Director Ceneral, and then, | submtted the
gquestion or asked the question of the nane of the treaty.

| had the nane for the copyright treaty, A Treaty
Suppl ementing the International Protection of Literary and
Artistic Wrks. That was al so boring, but it becane even
nmore boring after the discussion, because Dr. Bocsh in
Geneva, he referred to the nane of the title of the
di pl omatic conference, which is Conference on Certain
Questions Concerning, et cetera. So, the nane of the treaty
shoul d be, then, if someone invents a nore attractive nane,
nore sex appeal, it would be certainly received warmy by
the participants of the diplomatic conference.

Article One concerns relationship to the Berne
Convention. It was a bit of a small surprise to ne that the
rel ati on between the conventions, we could call the relation
bet ween the proposed treaties horizontal |inks, and we could
call the relations between the now proposed treaties and the
existing, older treaties vertical links in order to nmake it

easier to refer to different links. It was a surprise to ne
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that in Latin Amrerica and in Africa, the link issues
occupied 1 or 2 hours or even nore of the tinme available for
the neeting. It seens to be an issue of interest for the
experts for sone reason

| have drafted three treaties which are stand-
alone treaties as far as the horizontal |inks are concerned.

There are no |links between the treaties fromone to
another. And it seens that in sonme regions and sone
governnments are consi dering whether there should be a |ink,
for instance, between the copyright treaty and the so-called
new i nstrunment and maybe an effect of that |ink being that
you cannot join the newinstrunent if you do not join at the
sanme time the copyright treaty. So, that is sonething which
is considered by sone. But there is also a strong position
that the treaties could as well be independent.

Then, as far as the vertical |inks are concerned,
the Iinks fromthe proposed treaties to existing, the Berne
treaty clearly is based on many of the concepts in the Berne
Convention. It uses and exploits and nakes applicabl e sone

of the provisions in the Berne Convention itself to the new
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provi sions of the newtreaty. So, that nakes it, let's say,
kind of a piece of legislation, international |egislation,
whi ch grows organically fromthe existing Berne.

The second treaty, the new instrunment, is nore
isolated and self-standing. It also exploits the techniques
of making sone provisions in the existing treaty on those
rights applicable, but it doesn't rely to that degree on the
provisions of the existing treaties. And the first article
in the copyright treaty states the evidence, which could be
al so in sone, maybe, preanble of the treaty, the proposed
treaty, a special agreenent according to the Article 20 in
the Berne. One m ght wonder whether there are any
obligations in that. Then, there is a safeguard cl ause:
not hi ng shall derogate from existing obligations. And then,
there is a conpliance clause concerning parties that are not
countries of the Berne shall conply with Articles 1 to 21

Especially this last point has caused mnmuch
di scussion, and it has been asked between whom shoul d t hat
conpliance cl ause be applicable, and I would say that ny

original draft was that it would be applicabl e between any
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countries who are not bound to Berne. Now, the drafting
could be interpreted in such a way that it applies only

bet ween countries which are not nmenbers of the union
established by the Berne 1971. So, that is sonething where
we certainly will see sone proposals for anendnents in the
conf er ence.

We coul d maybe turn to Article Two, which is on
the first overhead. That is probably a well-identified
issue. We could wite the provisions on the point of
attachnment and the international applicability in the new
treaty. M suggested solution is not to draft new articles
but to rely on exactly what is now-rely exactly on the
present provisions of the Berne Convention and have the
argunent in favor of this, to be able to say that this
applies only between 119 countries; why shouldn't we sinply
base the application of the new treaty on the sane
principles as the Berne Convention; that is principles of
national treatnment and principles on the criteria of
nationality and country of origin, et cetera?

[ Pause. ]
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MR. LIEDES: Article Three in the copyright treaty
is the application of these Articles Three to Six in the
Berne Convention. 1In Article Three in the Berne Conventi on,
you will find a notion, a definition of publication or
publ i shed works. It is proposed that the works published in
t he comuni cati on network w thout distributing physical
copi es but making copi es avail abl e through the networks
woul d amount or would lead to the interpretation that the
wor k, which has so been nade avail abl e, can be considered to
be a published work. That is sinply--and the proposal
inplies an obligation to consider those works published
works. It would exclude other applications of the Berne
Convention, Article 3-3. So, it would be a small updating
of one of the provisions in the Berne.

Even today and even after the updating of this
notion, the question would then be |eft where are the works
publi shed? And this is relevant: which countries are the
wor ks published? This is relevant because so nmuch of the
functioning mechani sm of the Berne Convention is based on

the country of origin, and the country of origin is the
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country where the works are published, that is the first
criterion for the country of origin. It is proposed in the
second paragraph in this Article Three in the new copyri ght
treaty that the place would be the place where the necessary
arrangenments have been nade for availability of these works.
The neani ng of these works can be understood as being the
pl ace where the database has been established and where,
let's say, the necessary arrangenents have been nade to
provi de access on the part of others to this database.

This woul d exclude the evident interpretation that
t he works published in cyberspace electrically would be
considered to be published works everywhere, and so, al
wor ks so published woul d be protected under the Berne
Conventi on.

Many of you have analyzed this. This is not a
crucial clause. This is not one of the inportant clauses
here, and we could even live wthout it, but as | have taken
the proposal in the treaty, | amtrying to argue that it
woul d add to the clarity, and it would be helpful in the

application of the Berne Convention.

M LLER REPCRTI NG CO., I NC
507 C STREET, N E
WASHI NGTON, D. C. 20002
(202) 546- 6666




21

Then, | will junp over articles on conputer
prograns and copyright protection of databases, Articles
Four and Five in the proposed copyright treaty. Also,
Article Six, Abolition of Certain Non-Voluntary Licenses is
a sinple thing. Also, in this country, you m ght have sone
questions, but | would not say that this is a serious thing.

This is sonething which is going to be negotiated in the
conference. W don't know exactly what are the present

consi derations of the devel oping countries. Are they

agai nst the abolition of non-voluntary |licenses? Are there
sonme industrialized countries against the abolition of non-
voluntary licenses? | have not conpletely sure updated

i nformati on about that, so this is sonething that will be

di scussed, and this is sonething that is inportant, but this
matter doesn't belong to the nost inportant things in the
treaties.

We arrive at Article Seven, Scope of the Right of
Reproduction, and this right of reproduction is in three
places. You will find this article in three places in the

set of conventions in the first treaty, in the copyright
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treaty, and in two places in the new instrunent concerning
performers' and producers' rights. And the basic provision
is in paragraph one. The purpose of that provision is to
confirmthat also tenporary reproduction is within the scope
of the right of reproduction. 1In the Berne, you wll find
al ready the words "in any manner or form" so the right of
reproduction covers already reproduction in any nanner or
form

The words "direct and indirect" have been al so
taken to the proposal. This is an elenent which is based on
the fact that one of the conventions in this broad area,
Ri ghts of Producers of Phonograns, already include this
element. | think that the Berne 9-1 already covers
reproduction that takes place locally and reproduction that
takes place in such a way that the original is here, and the
copy is established 1 neter fromthe original or 30
centineters fromthe original or 3,000 kiloneters fromthe
original. So, the distance doesn't matter, and it has been

now fixed in express terns in the proposal.
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And in many countries, like in this country,
tenporary reproduction is already considered to be
reproduction and probably woul d not cause any problens as
far as the basic norns of the legislation is concerned. In
Europe, | don't know any single country--naybe one coul d be
found in the European Comrunity--where the question could be
di scussed whet her any tenporary reproduction is
reproduction. In all European countries, it is clear and
probably al so in many countri es.

So, the whole proposal is within a fair, let's
say, scope of interpretation of the present Berne. It would
exclude the interpretation that reproduction froma distance
is not reproduction. It would exclude the possibility to
consider that a copy which only lives 3 seconds is not a
copy. So, that is what would be excluded in order to cone
to a safe ground as far as the interpretation of the--and to
har noni ze the situation internationally.

Then, what is left, of course, are the questions
whet her and how, what kind of imtations can and shall be

i ntroduced. The Berne Convention, Article 9-2, includes
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criteria which are now repeated several tines in this set of
docunents. As you recall, in the TRIPs agreenent, Article
Thirteen, the Berne 9-2 criteria have already been

i ntroduced as general conditions for any limtations of
rights and al so concerning, let's say, now, the proposal on
right of reproduction, no Iimtations which would go beyond
the Berne 9-2 | anguage cannot be proposed. It is in Article
Twel ve in the copyright treaty, it is proposed that exactly
the same criteria should be applied, and in Article 7-2, a
couple of narrow y-drafted technol ogi cal specific
limtations have been suggested in order to offer a
guideline and in order to offer a basis for discussion
concerning certain practices, certain reproduction
practices, which are being considered by many governnents
and many private circles.

Article 7-2, part of paragraph 7-2 in the
copyright treaty does not include anything that would go
beyond Berne, the conditions in Article 9-2 in Berne, and
Article 7-2 is not intended to include and to refer to al

possi ble |imtations concerning the right of reproduction.
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Any other Iimtations to the right of reproduction which are
in conformty with the conditions in Article 12-2 in our
copyright treaty would al so be perm ssibl e.

So, Article 7-2 has to be | ooked at and regarded
and considered as a guideline, as a pointer to a direction
wher e governnents coul d go.

The right of distribution in Article Eight, this
is again a horizontal issue. You will find corresponding
provisions in the newtreaty, the new instrunent. Right of
di stribution has been taken to a set of treaties in two
alternative fornms. 1In the Berne Convention, there is no
general right of distribution established, and there is no
right of inportation. And the countries of the world are
divided in two groups: countries which provide a stricter
right of distribution and countries which provide, let's
say, a narrower right of distribution.

And now, alternatives A and B do not try to offer
any third solution. They try to offer the two sol utions
according to the two doctrines and two established practices

in different countries' legislation as they are. The
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guestion is whether the so-called exhaustion of the
distribution right shall be regional or international.
Alternative A is based on the regional or national
exhaustion, and that would nmake it possible to control
i nportation of even |awfully-made copies in other--copies
whi ch have |awfully been nmade in other countries, and
alternative B is based on the doctrine according to which
copi es which have been |awfully made and put on the narket
wherever outside of the country of distribution may be
di stributed without any infringenent and any need to have a
Iicense fromthe author

And | understand that there are strong interests
in this country for the right of distribution and right of
inmportation in order to put the commercial mechani sns of the
mar ket function into the best possible way. Seen, for
i nstance, fromthe many devel opi ng countries' point of view,
they are considering that a strict right of distribution and
right of inportation could be problematic for inportation
and distribution of, for instance, school textbooks and text

materials for school, educational purposes.
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Then, the next inportant--1 pass right of rental
W thout--only by nentioning it. There are sone plus
el ements conpared to the TRIPs agreenent in the proposa
concerning the right of rental. The proposal has to be
considered to be the basis for the negotiations, and the
question as far as right of rental is, of course, which
categories are, so to say, accorded the exclusive right to
control the right of rental and which categories should be
| eft and get some other treatnent in the provisions.

Ri ght of communication: in the Berne Convention,
we have today several provisions of right of conmunication
concerning different categories of works, and the right of
communi cation has been regulated in a fragnented nmanner.
Literally, let's say dramatic, nusical works, literary works
and ci nemat ographi c works are under the coverage of the
present right of communication in the Berne. Right of
conmuni cation covers cases |ike cabl e-originated
transm ssions in cable networks, any transm ssions in
communi cation networks. In fact, any other communi cati ons,

acts of communication than broadcasting; broadcasting is by
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definition or not by definition but in the Berne context
considered to be an act of transm ssion using signals which
are propagating freely in space without any wire or cable or
ot her gui di ng devi ce.

And the proposal has two aspects: first, to
extend the scope of the right of communication to the
categories of works which are not covered by the right
today, and the nost inportant categories of works which are
not covered are, of course, texts, literary works, including
conput er prograns; photographi c works, photographs and
pictorial works, works of fine art, draw ngs, which are
central materials in any conputerized environnent and which
can be easily transmtted in conputer networks.

And the second aspect or let's say the second
el ement of the proposal are certain aspects of the right of
communi cation itself, and it is proposed that the right of
conmmuni cation woul d extend to cases where works are nade
avai l able in such a way that the nmaeking available is based
on an interactive operation where the user nmay access a work

in a database, and anot her aspect there is that it is
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proposed to be fixed on the |evel of a convention that
public may consist of nenbers or publics who are not present
in the sane place at the sane tinme. This is the valid
interpretation, and, let's say, the present interpretation
of the concept of public in many countries |ike mne already
today. So, this does not add so nuch to the different
aspects of the right of communication, but what is

i nportant, the proposal would extend the right of

communi cation to cover all categories of works.

Duration of the protection of photographic works
is avery small thing: Article Eleven. Imtations and
exceptions in Article Twel ve of the copyright treaty, they
repeat the criteria of the Berne 9-2, and this neans that
for instance, concerning the extended right of
conmuni cation, the limtations of extensions or the
extensions of the right of comrunication would follow the
normal rules proposed in Article Twelve, and it is also in
the notes to be noted that nothing in that proposed treaty
woul d preclude the application also in the future of the

traditionally-accepted [imtations of rights on the national
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| evel which have been nentioned two tines in the context of
di pl omatic conferences, so-called m nor exceptions, on which
all exceptions on, for instance, right of public perfornance
are based. So, if you have in the U S. |aw an exception

whi ch extends the right of public performance, |ike the
clause of fair use, it is based on the statenent, on the so-
call ed m nor exceptions in the records of the Brussels
Conference 48 and St ockhol m Conference 67, and nothing is
proposed whi ch woul d exclude the further application of such
limtations. And I'mreferring in our notes to Article Ten,
concerning right of communication and also to Article Twel ve
[imtations and exceptions in express terns to the fact that
we do not envi sage any change in this respect. And there
is, in the notes, sone explicit |anguage which refers to the
interests of education, scientific research, |ibrary uses
and interests of persons with a handicap that prevents them
fromusing ordinary sources of information. Such kinds of
[imtations are typical limtations which would survive our
present round of negotiations and the concl usion of the

proposed treaties.
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Article Thirteen, concerning technol ogi cal
measures, follows to a certain degree the nodel of the
proposal in the NIl bill here. 1In this country, there are
sonme three or four or five essential changes. Those who
have interest in this provision have certainly identified
t hose changes, for instance, there is the know edge
requi renent, and the know edge requirenent focuses on the
i ntended use of the devices, products or services, and this
provision is, of course, subject to being discussed in al
corners of the world.

It seens that nost agree on the need of having
certain obligations concerning technol ogi cal neasures in the
i nternational even concerning the intellectual property
rights, in this case, copyrights and certain rights near to
copyright, but the exact fornula is probably going to be
subj ect for further negotiations, and then, there wll be
proposals on this matter, | have understood it at many
occasions. So certainly, this proposed provision can be
made nore easily acceptable for international uses and maybe

a bit nmore focused on outright cases of piracy in order not
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to sanction devices |ike conputers which can be used for any
pur poses, used for conpletely | awful purposes and purposes
to circunvent protective systens. So, this is sonething
that certainly can be and shall be considered further.

Ri ght s managenent information, Article Fourteen,
you should already read Article Fourteen in the copyright
treaty and the new instrunment by adding an el enent which |
omtted; | had it in ny notes, but in the extrene tine
pressure when | was drafting this, | omtted it. You should
add sonmewhere to the begi nning of the provision | anguage
which refers to the fact that when these acts are nade in
the course of facilitating or in inducing an infringenent,
so the connection to the infringenments would be there, and
t he provisions would not be wholly abstract provisions
concerning rights managenent information. |[|f no one is
going to propose a change in this respect, | will nyself
propose in the diplomatic conference that such a further
criterion should be added.

Application in tine, Article Fifteen of the Berne

Convention, follows the normal Berne system and it refers

M LLER REPCRTI NG CO., I NC
507 C STREET, N E
WASHI NGTON, D. C. 20002
(202) 546- 6666




33

to Article Eighteen in the Berne Convention. And then,
there is a proposal on enforcenent of rights. That can
easily be a subject for lengthy discussions. | only refer
to the fact that the European Comunity and Australia
proposed that in concrete terns also at the end of our work
in the expert commttees that there should be speci al
provi sions on enforcenment of rights. And so, as there was a
substantial support for that, the provisions have been
i ncluded, and there are two technical nethods to achieve the
sane result, and that is sonmething, of course, which can be
consi dered which nethod is technically better and, of
course, the question of whether the enforcenent provisions
have to be taken in the treaties; the diplomatic conference
has the freedomto deci de about that.

By going through the copyright treaty, we have
al ready gone through nost or many of the nost inportant
issues in the second treaty, in the new instrunent, and |
woul d say that in the so-called new instrunent, there are a
couple of inportant things. The first is, of course, the

guestion of whether the rights of perforners should be
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extended to the audi o-visual fixations of the perfornmances.
And as you see in that docunent, in the extensive docunent,
it's, well, even if there are sone al nost enpty pages, it's
100 pages in the second chapter, which deals with rights of
performers. There are 10 pl aces where a set of alternatives
A and B has been introduced, alternative A confining the
protection to nusical performances only and alternative B
extendi ng the coverage to audi o-visual fixations of
performances or virtually any perfornances.

In addition to this kind of a nmenu approach, which
woul d make it possible fromright to right and case to case
to deci de about the coverage of the rights of perforners,
there is another proposal in Article Twenty-Five dealing
with the sane issue, providing for the governnents anot her
techni cal possibility to resolve this question, and that is
the nethod of reservations. That is based on the assunption
or the possibility that the governnents would decide to
extend the protection to audio-visual performances and then
recogni ze that sonme certain inportant governnents woul d not

be in the position to accept or approve the proposed new
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i nstrunment w thout having the possibility of excluding the
protection of audio-visual fixations of performances. And
t hose governnments could then nake a reservation to this
effect and limt the protection to nusical performances
only, with sonme smaller exceptions.

When | drafted this proposal and nade this
proposal, let's say, which includes two overl appi ng
proposal s on the sane issue based on different |egal
techni ques, | recognized that there could be al so other
solutions, but | did not include such other solutions in the
paper. The paper is, in this respect, of course, the basis
for negotiations between the governnents and, of course,
after having had the advice fromthe interested parties.

The second elenment to which | would |ike to draw
your attention is that in the chapter two, rights of
performers, there is the proposal that the noral rights
woul d be introduced for perfornmers. And that is sonething
whi ch does not follow the normal tradition in the copyright

| aw system in the copyright |law systemin this country, and
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| understand the difficulties it causes for the |egislative
system here.

As far as the national treatnment and let's say the
cl auses on the international application of the new
instrunment are concerned, | would say that the national
treatnment follows the nodel partly of TRIPs and partly of
t he Rone Convention. The protection is given to nationals
of other countries who are considered to be nationals. The
same nethod is used as is used in the TRIPs agreenent. The
application is based on the clauses which are found in the
Ronme Convention as far as the sound recordi ngs and nusi cal
performers are concerned. And the national treatnent clause
reproduces the clause fromthe Rone Convention from 1960,
and it represents an approach which could not be described
to be a global, national treatnent. It is nationa
treatment which is limted in certain respects.

[ Pause. ]

MR. LIEDES: In the conmmunication right and public
performance and broadcasti ng sector of the new instrunent,

you will find and you have found a proposal which would
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introduce a new right internationally for producers and
performers. That is the right of making available to the
public of phonograns and fi xed performances. And that right
woul d be based on an exclusive right in the sane way as is
the right of communication for authors, the part of the
right of conmmuni cation which is the interactive providing
access part of it.
And then, concerning broadcasting and

communi cation to the public, the proposal introduces a right
of remuneration and the possibility to make reservation to
the right of renmuneration in the sanme way as in the Rone
Convention. There are differences in details which
certainly have been anal yzed by those who are interested in
this part of the proposal. It is proposed that as far as
broadcasti ng and communi cati on, which can only be received
on the basis of subscription against a fee, that
remuneration right should always be granted in those cases.
So, a total reservation concerning the renuneration right

woul d not be perm ssi bl e.
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So, this is the newinstrunment. And then, the
dat abase treaty: the database treaty is based on the
Eur opean directive and the European Union proposal for a
treaty on the sui generis protection of databases. And at
the same tine, it is based on the United States proposal,
whi ch was made | ast May in the context of the |ast expert
commttee neeting dealing wth both conventions.

Thi s proposal --1 should maybe say that the
Eur opean Community directive on the sui generis protection
of databases got its inspiration fromthe Nordic countries
| egislation. | cone personally froma Nordic country, and
in the | aws of Sweden, Denmark, Norway, |celand and Finl and,
we have already for 36 or 37 years had a cl ause on
protection agai nst copying of catal ogs and other products in
whi ch a | arge nunber of data or other materials have been
collected. And the European Community directive then
nodi fied this protection to be a protection of databases,
and the protection--the threshold or the criterion of

protection is the substantial investnent invested in the
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arrangenent or verification or the collection or whatever
representation of the data.

The rights, as you have been able already to
anal yze, the rights are the right of copying; that is right
of extraction and utilization, which covers any rel evant use
of the database. The right-hol der would be the producer of
t he database, not the enpl oyees of the producer of the
dat abase, and the protection can be characterized to be a
protection of a very comrercial nature. |t protects the
enterprises which are produci ng dat abases conprising |arge
anounts of data and making it possible to market those
dat abases wi thout having the risk of illoyal copying and
destroying the market in an unlawful way by making copies
and marketing them w thout authorization of the original
pr oducer .

And | would stress that the protecti on does not
extend to use of portions of the database which are not
substantial. Only substantial parts of the database are
under the protection. That neans that any database which is

even object for this new kind of protection can be consulted
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and used and even published without the consent of the
producer of the database. Only when the use, the extraction
or utilization of substantial parts or the whol e dat abase
are concerned, then, the |license should be acquired.

And, of course, there is a provision on the
permssible limtations to this newright. The provision on
[imtations is based on the sanme criteria which you wl|
find in Article 9-2 in the Berne Convention. This nmeans
that in the national |aw, any country may nake it
perm ssible to reproduce even substantial parts or the whole
of the database for certain purposes, which mght be simlar
to the purposes and uses which are perm ssible, for
instance, in this country, under the fair use clause. And,
for instance, in ny country, the so-called catal ogue
protection, that is the sui generis protection of databases
IS subject to the same limtations of rights as is the
normal copyright, and in the case of the |law of Finland and
Sweden and Denmark, that is made by referring fromthe
provision in the copyright |aw establishing the sui generis

right by reference fromthat provision to all those clauses
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which [imt copyright. That right islimted in the sane
way, and the proposed draft treaty woul d not exclude that
ki nd of met hod.

So, | adies and gentlenen, we have used a bit nore
time concerning the first treaty, and then, we have had a
quick ook at the two other treaties. | think that |I have
al ready used nore than | was authorized to use of your tine.

Thank you so mnuch.

[ Appl ause. ]

MR. KEPLI NGER: As the applause indicates, | think
we all very much appreciate the explanation that Jukka has
given us for the three docunents that will be considered at
the di plomatic conference. Now, we would like to turn to
anot her very inportant part of this process and give you an
opportunity to ask questions of M. Liedes about any
particular interpretation, any particul ar questions or
i ssues that you may wish to raise in respect to the three
docunents.

So, | would ask in putting the questions if you

woul d pl ease stand and identify yourself and then state your
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gquestion. Raise your hand to be recognized, and then stand,
identify yourself and state your question. W wll do our
best to get an answer for you or to discuss it nore fully.

So, please, any questions on any of the three
topi cs di scussed by M. Liedes?

[ No response. ]

MR. KEPLI NGER: Soneone has to be first. Yes?

QUESTION: (Il naudible) fromHarvard. M question
is does the interpretation of reproduction in the draft
| anguage i ncl ude reproductions that don't involve fixations,
i ke displays on a phosphorescent screen?

[ Pause. ]

MR. LIEDES: Projection on a screen or, let's say,
t he physi cal phenonenon whi ch makes sonething visible on the
screen of a conputer termnal; sonmething is happeni ng behind
that surface. There is probably a flow of sone physi cal
phenomena maybe in the tube, in the air or in a gas. And
t hen, a physical phenonenon is taking place on the surface

or in the material formng the screen.
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Di scussi on has taken place over 10 years. | was
chairing one of the expert neetings, governnental expert
nmeetings preceding this process where we are now, already,
well, 8 years ago maybe--it was 1988--the difference between
the printed word and the screen display doctrine and the
guestion on whether the screen display itself is a
reproduction was di scussed. Sone but not too many
represented the view that it is as such a reproduction, but
nost of the delegations of the world's governnents rejected
the idea, and | don't think that it is in a serious sense
al i ve anynore.

But, of course, then, in the conputer environnment
and even in a cinema theater, nothing can be put on the
screen W thout having a copy sonewhere. There is a film
reel fromwhere the copy is then projected, and there has to
be sonething reproduced or sonething fixed in, let's say,
the nmenory of the conputer in order to make it visible on
the screen. But that is another thing, if | interpreted the
question correctly.

MR. KEPLI NGER: Yes, please?
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QUESTI ON:  Peter Yassi (ph), Anmerican University.
To follow up with respect still to Article Seven, in note
7-18 of the Berne Protocol, there is a reference to
tenporary reproduction which is incidental, technical and in
sone cases technically indispensable. This is a phenonenon
t hat perhaps sonewhat |oosely we have referred to in our own
donesti c debates about NI copyright |egislation as RAM
copyi ng or cache copying. There is strong sentinment in this
country for considering the possibility of creating broad
exenptions in donestic |legislation for such incidental
technical or technically indispensable tenporary
reproduction, although | would acknow edge as well strong
senti ment agai nst such exenptions as well. That issue, as
you know, is currently being debated donestically.

In your view, would the provisions of Article
Seven and the interaction of Article Seven with the Article
9-2 fornmulation as restated in Article Twelve permt
national |egislation to take the path of creating broad
categorical exenptions for such technical incidental or

techni cal Iy indi spensabl e reproductions?
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MR. KEPLINGER: In the interests of our record, if
| mght try, Peter, and pl ease excuse ne for not recognizing
you; ny vision isn't what it ought to be right now-let ne
try to summari ze your question for the purposes of the court
reporter. The question was from Prof essor Peter Yassi from
American University having to do with would the
interpretation of Article 7-2 and Article Twel ve of the
proposed treaty permt the kind of broad exceptions that
woul d permit the nmaking of technically indi spensabl e copies
as part of the process of making works avail able via
el ectroni ¢ communi cation devices; could national |egislation
i ncl ude those kinds of provisions in |light of the provisions
in the treaty.

[ Pause. ]

MR. LI EDES: Thank you very nmuch for the question

This is a very well-identified issue, and as you
can see, the nere fact that there is a second paragraph in
Article Seven already indicates that this was sonething that

was al ready di scussed and debated and fol |l owed up and
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anal yzed intensively during the nonths of the drafting
exerci se of the papers.

Article 7-2 and Article Twel ve are exactly
i ntended to nmake possi bl e any exceptions which neet the
criteria in the present Article 9-2 of the Berne Conventi on,
and | would say that in, for instance, in the situation
where a signal is transported froma place to another, and
if and when this signal transportation i s subject
technologically in an indi spensable way that certain acts of
reproduction take place on the way in different countries,
maybe, and the rel evant use has taken place before the
signal was offered to the tel ecomuni cations operator to be
conmuni cat ed, because soneone had the intention to transmt
or to send sonething to sonebody el se, the rel evant acts and
the state of will of the person who let the material or
handed the material over to the tel ecommunicati on conpany,
that is the relevant act, and the economcally irrel evant
cases or acts of reproduction can easily be subject for
specific exceptions in the national |law if such exceptions

are considered to be necessary.
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For instance, in nmy country, the right of
reproduction already covers tenporary reproductions. There
are no such provisions in the law, and no one is claimng
any responsibilities or liabilities or arguing that there
are in the tel ecomuni cati on networks there is sone
infringenment of rights in this respect. But if such
limtations are considered to be necessary, such limtations
can be easily introduced on the basis of these provisions.
These are not excluding such limtations, as Berne 9-2 is
not excl udi ng.

| woul d conpare the situation where the signa
transport is taking place to a case where there is a train
wagon, and that is full of CD-ROMs, for instance, conputer
software, and that railroad wagon starts a journey from
Washi ngton to New York and stops at the station in New York.

Did a relevant use of the conputer prograns take place when
the transport was taking place? | would say that there was
no rel evant use of any protected material there, and the
signal transport in sonme cases is exactly anal ogous to the

act of transporting sonething on physical nedia.
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MR KEPLI NGER: Yes, here in the m ddl e?

QUESTION:  El eanor Lewis with the Anerican
Associ ation of Legal Publishers. | have a question on the
dat abase protection treaty, and you nentioned that fair use
coul d be a possible exception. That's the first |I heard
that mentioned in the discussion concerning this treaty. |
amnot as famliar with the Berne as Peter is, and | think
for my nmenbers, it would be nost helpful if you could tel
us exactly what exceptions are planned for that treaty or
what are being contenpl ated, because | have not seen any up
until now. And for nme to start readi ng al ong the paragraphs
of the convention, | want to be able to do it as accurately
as possible, and you know what's pl anned; so, if you could
just specifically list for us what exceptions are planned.

MR. KEPLINGER: This question was from El eanor
Lewis fromthe | egal publishers.

QUESTI ON: Anmeri can Associ ati on.

MR. KEPLI NGER: Pardon ne; Anerican Association of
Legal Publishers, concerning how fair use mght fit into the

dat abase treaty.
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MR. LIEDES. In the database treaty, Article Five
contains a provision on exceptions, and Article Five
includes the sane criteria for exceptions which you'll find
in Article 9-2 in the Berne Convention, and the sane
criteria--and the Article 9-2 in the Berne Convention
concerns the right of reproduction, cases of copying for
di fferent purposes. And the sane criteria have been
extended in the TRI Ps agreenent, Article Thirteen, now
binding in 125 or 126 countries, to cover all exceptions of
any rights in copyright.

The provisions of Article Five in the Database
Treaty would make it possible to introduce any correspondi ng
[imtations or exceptions. So, anything that was considered
to be perm ssible according to Article 9-2 in the Berne
woul d be al so permi ssible according to Article Five in the
Dat abase Treaty. And there are, roughly speaking, two
nodel s to deal with exceptions. The first nodel, which has
been used in this country in a very el egant way--of course,
it has been subject for nuch negotiation--that is the fair

use clause. That is as far as not only reproduction but
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al so public performance and ot her rel evant uses, the
exception is based on the criteria taken into the U S. | aw
on the fair use. And that is considered not to be in
contrary with the criteria in Berne 9-2. It is in
accordance with those criteria.

In some other countries, the fair use doctrine or
| et's say approach has not been taken, but there are, as,
for instance, in the Nordic, in the Scandi navi an
| egislation, there are sone 20 or 25 articles on different
specific cases |ike photocopying in the school s,
reproduction of radio and TV broadcasting, copying of radio
and TV broadcasting on cassette for classroom use,
reproduction for archival uses, reproduction in the
libraries to preserve the material, reproduction by nethod
of photocopying in libraries to conplete the material where
there are sone mssing parts in sone series, et cetera, et
cet era.

All these or nost of these, let's say, cases in
the Nordic |aw can be, let's say, are the sane which are

permtted under the fair use doctrine. So, all of those
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limtations could be possible. And any expert in copyright
can easily find a broad set of possible exceptions that have
been, for instance, introduced concerning the right of
reproduction in the different countries in order to
illustrate it. But this was a first start for the
illustration of how the rights can be limted, and the
situation of right owners and the interests of legitimte
users who are using the materials in such a way that it is
not prejudiced for the interests of the right owners can be
bal anced.

MR, KEPLINGER. Yes, here on the left, on ny left.

[ Question of f-m ke. ]

MR. KEPLINGER: This question was from Chris
Margolis of the State Departnent, having to do with issues
rai sed about concern in the scientific community over the
scope of protection by the database treaty, whether it would
interfere wwth access to certain basic scientific
information, such as weather information and al so sone
expression of concern that this treaty may not have been

wi dely di scussed enough.
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MR. LI EDES: Thank you very nmuch. | start from
the end. The proposal is, of course, a new one. The expert
circles have been followi ng sone 3, 4, 5 years the
devel opnent in the European Community, also in ny country,
whi ch joined the European Community 2 years ago. W had
already 2 or 3 years previously started to follow up what is
happening in the European Community. Already in 1988, the
Eur opean Community and the Comm ssion gave a proposal that
was a green paper, a discussion paper, that dealt with
piracy, protection of conputer prograns, databases, et
cetera. So, it is a newissue for everybody.

And for nme, personally, | was one of the critics

of the European Conmunity proposal, and when ny country,

Fi nl and, becane a nenber, | had a list of 25 itens or
problenms which I, let's say, let ny Governnent to make the
approach and position of ny Governnent. And then, | started

criticizing the proposal, and maybe 18 or 19 of those itens
were corrected during the one, well, two presidencies, two
seasons, one fall season and one spring season, that we had

the possibility to be actively there and say sonet hi ng.
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In the end, then, the French presidency did not
anynore give the floor to nme, because he said no, don't
anynore; we have been dealing with this so nany years. So,
it is anewitem and the expert circles and the circles
whi ch have interest in this have had the opportunity to
followit fromrather early stages sone years ago, and |
woul d say that the database treaty proposal includes a very
sinple thing. It is one of the sinplest things which have
been, let's say, proposed on the international |evel.

It can be prepared to the phonograns treaty from
1972, which fixes the protection of sound recordings, that
is, the product of the efforts of the nusic industry and
fixes certain rights and position for the nusic industry,
and it can be conpared to the sem conductor, mcrochip
treaty, which was concluded in Washi ngton, which was not a
happy, let's say, or a big success. For ne, it was a big
success, because, let's say, the set of rules which was
concl uded in Washi ngton was a proper set of rules. There
were a couple of things which nade it inpossible for the

Anericans and for the Japanese to accept it, because there
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was i nstead of 10 years' protection, there was an 8 years
protection in that treaty. As far as all other respects are
concerned, the treaty was a very beautiful small treaty.

This proposal is a snmall proposal, and even if it
is a new proposal, it is not too difficult to anal yze.

And then, the first part of the question, the
research or scientific comunity and the access of
informati on and data. Any database avail abl e can be
consulted without infringing the right if you use the
material in such a way that you use insubstantial parts of a
dat abase. And normally, if you have an extensive, |arge
dat abase, nornmally, you need only for any purposes, al nost
any purposes, you need only insubstantial parts of a
dat abase. The protection does not extend, for instance, if
you take a database consisting of photographic pictures,

100, 000 photographs. [If you take 100 or 200 photographs,
you may not infringe the right, because you are not entering
into any conflict with the commercial interests of the

dat abase producer who is marketing the database as such.

So, this is, of course, in sone cases, the 100 or 200 can be
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a substantial part. but in any case, the database right
does not extend to the data itself and to the contents, to
the information itself. It extends to substantial parts of
or the whol e of the database, and that neans that it would
be difficult to say that, for instance, weather information
concerning climte or whatever uses, for instance, in the
medi a woul d ever be relevant in the |ight of the database
treaty.

Only when substantial parts of the database are
used in such situations that the use constitutes extraction
or utilization in the sense of the proposed treaty, the acts
are relevant in the Iight of these rights. And even in
t hose cases, you mght, for the scientific community and
research conmunity, you m ght, and probably nost countries
i ntroduce exceptions which nmake it possible to use that
material for the scientific purposes, even to include in
scientific publications excerpts of databases.

But in nost cases, in research, the databases are
used as a basis only by having availability or access to the

data, using the data for the verification or analysis and
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t hen producing other results which are then reported, and no
real utilization takes place which would involve, let's say,
publishing the data or making it available to the public by
any neans. So, | would say that | can hardly see any
difficulties for the scientific conmmunity if, as | believe,
t he governnents will have exercised normal reason and sense
when they are inplenenting this formof protection.

MR. KEPLI NGER: Yes, another question on the
ai sl e.

QUESTI ON:  Paul GCottlieb, Departnent of Energy.
Foll ow ng up on that |ast question suggesting that the
i ndividual countries are likely to pass exceptions that have
sonme consistency, why isn't it appropriate that this treaty
set forth sonme rules so that scientists around the world
know t hat they have a common set of rights that they can
exercise?

MR. KEPLINGER: This was a question from Pau
Gottlieb fromthe Departnent of Energy, inquiring why should

not the treaty include a m nimum set of exceptions for
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scientists to enploy around the world so as to ensure
uniformty.

MR. LI EDES: Thank you very nmuch for the question

Because of the fact that our tradition in drafting
the conventions in this field is based on the m ni mum
rights, and for instance, in the Berne Convention or in any
ot her convention in this field, there are no maxi numrights,
and there are no conpulsory Iimtations of rights, and that
is, I think, a wse solution, because the situation and the
ci rcunst ances devel opnent, the technol ogical conditions
change all the tinme. And so, that approach and tradition
| eaves certain flexibility to the governnents all the tineg,
all the comng years, to take into consideration all of the
ci rcunst ances which prevail when they are designing the
necessary limtations. That we are only fixing the m ninmm
rights and introducing the possibility of having exceptions,
it does not nean that reasonabl e exceptions would not appear
inthe legislation. | would rather say that, for instance,

inthis country, it would be only natural to have
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[imtations which are quite simlar to the fair use
[imtations.

MR, LIEDES. | would add one thing: for the
scientific community, it is also interesting to have the
possibility of being the proprietor of the database right,
so there are two sides.

MR. KEPLINGER | believe there was a question on
this side.

Yes, please?

[ Question of f-m ke. ]

MR. KEPLINGER: We had the question from M.

Perl man fromthe Anerican Association of Medi a Phot ographers
concerning the specifics of the extent of the application of
fair use.

MR. LIEDES: And you referred to ny reference to
an exanpl e that we have a database consisting of or
i ncl udi ng 100, 000 phot ographi c pictures and then taking and
maybe extracting, as is the vocabulary in that proposed
treaty, 100 photographs and using them for any purpose,

what ever the purpose m ght be.
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The dat abase, the right, the sui generis right in
dat abases does not extend to the photographic pictures
thenmselves. If they are protected, as they normally are
protected, as works in the sense of copyright, of course,

t he one who extracts then has to have the license fromthe
phot ogr apher or the one who possesses or has the right in

t hose photographs. |f the photographs are nade for hire, it
m ght be sone publisher or other producer of the database.

| f they have been acquired on the basis of contract, then,
you have to look at the licensing or the acquisition terns
and determ ne who has the rights, and then, the |license has
to be there.

And | referred only to the right of the person who
col |l ected those 100, 000 photographic pictures having the
right nowin the collection itself, and | referred only to
the fact and the question whether the one who extracts 100
phot ographi c pictures infringes the right of the owner of
that collection. The collection has a separate right, which
is a sui generis right, and the contents are protected

according to its own rules.
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MR KEPLI NGER: Yes, in the m ddle.

QUESTION:  Arnie Lutzger (ph) with the Directors
@uild of Anerica. In connection with the performance
rights, what do you see as the both inplication or expected
enforcenment of perforners' noral rights, and what
inplications mght there be for Article Six of this?

MR. LI EDES: Thank you very much. The new
i nstrunment on perforners' rights would have no inplications
on the application and functioning of Article 6-B in the
Berne Convention. The Berne Convention as a basic
convention of the rights of authors, of literary and
artistic works, lives its own life and continues to live.

MR. KEPLI NGER: That question was fromArtie
Lut zger of the Directors Guild concerning the interaction of
performers' noral rights with noral rights for authors under
Article Six of the Berne Convention.

MR. LIEDES: And as you recall, there is a
conpliance clause in the TRIPs agreenent on Articles One to
Twenty- One of the Berne except Six. That nmeans that Six in

t he Berne Convention is today based on the basic Berne only,
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and only the enforcenment nethods which the WPO system

provi des are avail able, and there are not too many. The

governnments can exerci se pressure agai nst each other, and

there is also being established a system of dispute

settl ement between governnents within the framewrk of W PO
Maybe next year or at least in the foreseeable future

maybe.

The proposed cl ause on the noral rights of
performers in Article Five in the new instrunent would then
be subject to the enforcenent clauses if accepted and
adopt ed as proposed, corresponding Articles Twenty-One to
Forty-One in the TRIPs Agreenent, which are now as an annex
to the new instrunent and not hing el se.

MR. KEPLI NGER: Yes, here on the aisle.

QUESTION: (I naudible) fromthe American Library
Associ ation. Thank you again for your tinme, M. Chairnman.
You are generous as always. One sort of overarching
guestion which has been a preface to many of our staff
di scussions that the global nature of technol ogy and the

aspects of the distribution systemthat has created the
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primary conpelling need to update the Berne Convention and
rel ated agreenents. That being the case, would you care to
coment on a couple of questions that have been raised?
Specifically, in the database context, in response
to the gentleman fromthe Departnent of Energy, we have
heard that it is appropriate to enable individual nations to
enact limtations and exceptions which put only that initial
conponent on and which do not establish m ni mum and naxi mum
paranmeters. (lnaudi ble) regarding on-line service providers
liabilities. Libraries and schools, of course, can be on-
line service providers, as well as commercial entities can
be. The conpul sion, for exanple, to create a renedy for
enforcenment woul d affect on-1line service providers and
subj ect thempotentially to liability not on the basis of
the least-restrictive regine adopted in any individual
nation but would perforce in the global environnment subject
anyone around the gl obe to the maxi num or highest comon
denom nator, protection adopted by any i ndividual

gover nment .
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The sanme type of reginme would apply in the
dat abase context. The scientific community, the argunent
woul d go, would be limted in what it could access not to
the m ni mum proscriptions on access provided by an
i ndi vi dual nation or the m ninum capacity of those nations
but woul d be bound by the nost restrictive regine in a
gl obal environnent, so that, in fact, if a subsequent one
was produced it would not extend the protection of the
initial (inaudible).

MR. LIEDES: | cannot understand how it woul d have
an inpact on the database which was in one version published
and still is in that version on the market.

You asked about the substantiality criterion.

That is, let's say, there is a definition of the substantial
part, and you see that the definition is based on criteria
whi ch have to be interpreted and inplenmented in practice,
and there is no absolute possibility, or there is no

absol ute nmeasurenent, and there cannot be any absol ute
measur enent of the substantiality. The reference is made to

t he value of the used portion to the value of the whole
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dat abase, and this criterion is used in order to avoid
situations where such parts are used systematically, which
woul d underm ne the market, which would take off and destroy
t he market of the database itself.

So, of course, this is sonething that has to be
i npl enented and interpreted, and this is about the sane
criterion as is in the European Community directive. A
better criterion has not been found. | can tell you that in
the Nordic prototype legislation for this protection, the
criterion is the volune, the nunber of the data itens. |If
there is a | arge nunber, the protection extends to that. |If
there is a smaller than a |l arge nunber, the protection is
not valid. And we have been able to inplenent and apply
that kind of legislation for al nost 37 years w thout
probl ens.

QUESTI O\ Thank you.

MR. KEPLI NGER: Further questions?

Yes, please.

QUESTION: M. Chairman, you have spoken on

numer ous occasi ons about the traditions of intell ectual
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property treaties, and it is also ny understandi ng that one
of the traditions of intellectual property treaties is that
they energe only after the energence of a consensus, after
i ndi vi dual nations have inplenmented | aws, and there was
| ocal experience, and at that point, it was appropriate to
adopt an international treaty for harnoni zati on purposes,
for purposes of trying to get additional countries to
conformto the basically recognized international standards.
It seens to ne that in this treaty or this series
of treaties we're talking about, we're sort of flipping the
process and instead of having a tradition energe fromthe
ground up, instead, they're being inposed fromthe top down,
and there are many countries or nost countries in which many
of the traditions we're tal king about here are nowhere to be
found. And so, it's really sort of starting fromthe top
and com ng down, and that is perhaps why this set of
treati es has becone so controversial. |Indeed, in your hone
country, (inaudible) have come out very strongly agai nst

certain provisions of these treaties.
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And ny question to you, M. Chairman, is are you
confortable starting fromthe tradition of intellectua
property treaties of letting the devel opnents and provisions
percolate out fromthe individual countries rather than have
t hem bei ng proposed fromthe top down?

MR. KEPLI NGER: The question is from Jonat han Bend
of Morrison & Foster, who questions whether intell ectual
property treaties should enmerge only after individual
countries have set their own norns and should be in the
nature of confirmng or whether it's appropriate for
international treaty-making in the area of intellectua
property to precede donestic policy making in sone areas.

MR. LI EDES: Thank you very nmuch for the question

Yes, this is an aspect which has been discussed in
the course of the process. |I|If we |ook at the history of
treaty-making in many fields, in nost fields probably, where
treaties are used as a vehicle or platformfor achieving
internationally certain results, | think that we cannot find
any single case where the treaties which have been concl uded

woul d have been exactly beforehand of such a nature that the
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national laws of all countries would already have been in
conformty with the treaties which are being negoti at ed.

So normally, for the nost countries, the aspects
whi ch are negoti ated are new aspects, and nornmally, the new
treaties, at least in this field, are subject to changes in
the national |egislation before the countries becone
contracting parties of the newtreaties, and that has been,
for instance, the history of participating in the
i nternational negotiations fromthe part of nmy country and
Scandi navi an countri es.

During the whole history of the devel opnent of the
intellectual property w thout any problens, new norns have
been created; our negotiators have been there negotiating,
in sone cases very actively, putting forward proposals which
are even in no conformty of the legislation in their hone
countries, and those norns have becone the rules, and then,
afterwards, their governnments and their parlianents have
taken a stand whether those rules were then acceptable, and

until now, they have been acceptabl e.
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So, what | would like to say is that in fact,
sonetinmes, | have the feeling that it is fair to negotiate
and anal yze toget her a phenonenon before soneone or sone
peopl e have |l egislated on that issue and are trying to say
t hat pl ease, take our nodel. Now, we are discussing sone
issues in a free space, like in a sem nar, when we are
trying to find the wisdom And when we find it, we concl ude
a treaty based on that w sdonm we go hone and try to get our
governments and parliaments to ook at it. |If they retract
it, they will reject it. |If they accept it, they accept it.

So, that is sonehow fair, in addition to being difficult.

MR, KEPLI NGER. W have a question here at the
si de.

QUESTION:  Let nme pick up on that point and
express sone concerns | have about the database treaty. It
says that this shall protect any database that represents a
substantial investnent in the collection, assenbly,
verification, organization or presentation of the contents
of the database. That's a |lot of different ways of adding

value. The key is again substantiality. [If you explain--
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and this explains--substantiality essentially neans
significant. | don't think that hel ps the definitional
problem And again, substantiality comes up in the question
of what is obtained froma database.

So, this sounds |like a treaty that a | awer would
really love, and I"'ma lawer, so | think |I can say that.
But it raises a lot of questions about where you draw |ines
in cyberspace. It bases, to ny mnd, a |arger question.
You say that this has been studied. Are there any economc
anal yses of it? What would this do to the devel opnent of
information in the U S.? (inaudible) Now, |et nme ask nore
particularly, what inpact will this have on the industries
sprouting fromthe Internet, which is essentially conposed
of databases and information? Has there been any
consideration as to how that woul d change the bal ance in
t here?

O course, in the regular tel ecommunications
net wor k, we have dat abases of information. But those have

historically been regulated. They're certainly heavily

M LLER REPCRTI NG CO., I NC
507 C STREET, N E
WASHI NGTON, D. C. 20002
(202) 546- 6666




70

regul ated in Europe. So, this may not be a problem But we
do not regulate the Internet in the country.

MR. KEPLINGER: A question from Brian Cann from
Harvard University concerning first the neaning of the term
substantial in the database treaty and then a broader, nore
general question about the inpact economcally on the
devel opment of the Internet of the possible database treaty.

MR. LI EDES: Thank you very nmuch for the question

| must say that your first part of the question
was, let's say, in fact, in your question you inplied the
reply. The neasurenent of what is substantial, there is no
absol ute anchoring point for that. It has to be found in
practice. This criterion cones fromthe European directive.

It was debated during a long tinme wthin the body that

prepared and dealt wth the database proposal, and no better
sol ution could be found.

| don't think that there are any absolute criteria
that could be found. The nmere volunme criterion is another
candidate. It was not taken by the European Community. The

substantiality of investnment and the substantiality of the
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part used were the criteria which were taken. |f soneone
finds a nore striking or let's say an easier criterion for
an international rule, it would be nice to see. There m ght
be, but |I'm not aware.

So, when we are now entering into negotiations
about the conclusion of the treaty, any wisdomin this is,
of course, welcone. So, | agree: Dby repeating the
question, yes, what is the substantiality? That is
sonething that has to be interpreted and fromcase to case
studied. And, of course, if the national |aw uses the sane
criterion as it should then use if that kind of treaty is
concluded, then it is up to the courts to establish the
practice. And, of course, the first cases wll be the nost
deci sive cases. And as this formof protection is intended
to be an international formof protection, then, of course,
the practice in one country has an inpact on the practice in
anot her country.

You had anot her aspect in your question, and it

dropped out of ny m nd.
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QUESTION: You said substantially (inaudible) the
real question, which is has there been any econom c anal ysis
of the inpact of this kind of--

MR. LIEDES. Yes; the Internet is a concept. It's
probabl e that the database treaty will have no inpact on the
techni cal specifications on which the Internet is
functioning. And then, if you take, let's say, the elenents
of which the Internet is consisting, the conmunication |eg,
the techni cal comuni cati on networks and their functioning,
probably no inpact. The databases connected to the
networks, yes, there will be sone inpact. The databases in
many cases will be or consist of protected databases. And
t hen, those who may have invested in those databases may,

t hen, exercise those rights.

O course, then, the fact that the Internet is an
open place, at |least today for the nost, the fact that
soneone | eaves once a database to be accessed, the
communi cation network inplies in many cases the license to
access the material and even maybe downl oad the nmateri al .

But that depends on the circunstances: who is the producer
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of the database? That is, in fact, the situation has been
anal yzed as any situation concerning databases and their
contents in the Internet context.

So, | don't think that the database protection
woul d act too much to the functioning or, let's say, have
too nuch inpact on the functioning of the Internet itself,
because so nuch of the material noving in the Internet is
al ready protected.

QUESTION: | was referring to the registries, the
routing tables that make the Internet work.

MR. LI EDES:. Probably no specific--probably no
specific inpact, because nornally, the purpose and objective
of the people who have established and nade avail abl e those
files, it isintheir interests that those registries are
avai | abl e and accessible. So, it is inplied already in the
si tuation.

MR. KEPLI NGER.  Yes, here?

QUESTION:  I'm Sherry Steele, fromEl ectronic
Frontier Foundation. You have made a conmment as far as what

exactly is protecting the databases; that individual courts
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are going to have to nmake the decisions. Here in the United
States, a court has made a decision, and it seens that this
international treaty would be circunventing what the U S
courts have already said, so, | was curious about your

t houghts on that.

The ot her question was a process question. You
are taking comments until Novenber 22, but the neeting is
actual ly begi nning on Decenber 2, and we're wonderi ng how
you're going to be incorporating conments.

MR. KEPLI NGER: The conmments are due to the United
St at es del egati on on Novenber 22 so that we can take them
into account in fornulating our own approach to the
negoti ati ons, which will begin on Decenber 2, and those are
comments for the United States.

QUESTION:  Does the United States have a procedure
in place on how they're going to actually take those
comments into account?

MR. KEPLINGER: One of the things that | was going
to urge at the end of the neeting was that if anyone does

desire to submt coments, if they would like to submt them
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earlier than the 22nd, please feel free to submt them as
early as you can so that we will have the maxi num possi bl e
time to study and eval uate those comments in fornulating
what the position of the United States will be in our
negotiations in the treaty in Decenber.

Now, your question fromthe Electronic Frontier
Foundation; this was Sherry Steele. The question was, as |
understood it, you said a court here in the United States
has al ready spoken to the issue of what is protected in a
dat abase, and this treaty would seemto fly in the face of
that decision. |If that was the conmment and the question, |
believe that that's what | understood it to be.

MR. LI EDES: Thank you very nmuch for your
guestion. | would say that on the first leg or first part
of your question concerning the procedure of how in
different countries, in different countries where
governnents are seeking advice fromthe private sector in
the respective countries, in the nost countries, there is no
regul ated procedure. The relevant departnments or rel evant

authorities are collecting opinions, and then, of course, it
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is up tothem up to them Normally, it is a governnent
decision or, let's say, a departnent or part of a governnment
who is delegated to deal with a certain gquestion on an
international |evel then puts together the positions of that
country for the negotiations. And in sone cases, at |east
in the European tradition in sone cases, when del egations
are set up, sone nenoranda including certain positions are

i ncluded in those deci sions.

In sone cases, in sone countries, delegations are
getting their mandates w thout any other, let's say, witten
mandates than the materials that they have in their bags
fromthe national level. And normally, the delegations in
t he di plomatic conference have certain freedomto act
according to the circunstances, now the negotiations
devel op.

And your question, | don't know exactly to which I
coul d maybe guess. | don't know exactly to which court
cases you are referring in your question. But if, then, the
governnents in the course of the diplomatic conference would

conclude the treaty on protection of databases which is
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contrary to the present legislation in a given country, then
before the given country puts that treaty into force for its
part, it should change its legislation. It is as sinple as
that. That is one of the sinplest things. There are many
pl aces where, for instance, | see that--not too many, but
sone places where | see that the legislation of nmy country
shoul d be changes, specifically as far as the database
treaty i s concerned.

MR, KEPLI NGER. There was anot her question a
coupl e of rows back

[ Question of f-m ke. ]

MR. KEPLINGER: It's a question from Ben Ivins
fromthe National Association of Broadcasters, having to do
with the differentiation between rights of comrunication to
t he public and broadcasting and sone other nore specific
guesti ons.

MR. LI EDES: Thanks for your question. | start
fromthe end. The definition, indeed, mght in that place,
it maybe shoul d be devel oped, if we would be in an opti nal

situation. O course, any encrypted signal, the
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transm ssion of any encrypted signal to an undeterm ned
group of receivers, if it is a general public, could be
broadcasting, not only via satellite. So, that is a correct
remark and could lead to a correction of a point in the
definition, set of definitions.

And the reason why | took only in the definitions
reference to the encrypted signals via satellite i s because
in the international context, we have only been dealing
wi th, over the years, dealing with the satellite
broadcasting and encrypted satellite broadcasting, and of
course, | forgot in that context that, of course,
terrestrial broadcasts nay al so be encrypted, but they
rarely have been, in practical terns.

And the first |leg of your question was whether the
di stinctions between the conmunication in the Berne and then
comruni cati on and broadcasting in the new instrunent
context. Yes, there are certain differences. | think that
you m ght be--

QUESTION:  No, no; actually, the question was nore

in the context of the phonogramtreaty. There, there are
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separate definitions for conmunication wth the public and
broadcasting. Specifically, when you get to (inaudible) on
the Article Twelve, is there a distinction between, is there
a difference in terns of (inaudible) and for types of
communi cations for treaties?

MR. LIEDES: Well, in the new instrunent, the
phonogramrel ated treaty, there is a definition on
comuni cation to the public which is a specific definition
for the purposes of the newinstrunent, and it refers, as |
may have referred, to the concept of communication in the
Berne Convention. And there is also a definition on
broadcasting. So, and these definitions are relevant for
the articles concerning the right of renuneration of
performers and producers of phonograns.

The i ntended coverage of the notion of
br oadcasti ng does not differ fromthe notion of broadcasting
in the Berne context, which has been nmuch anal yzed on the
international level. But the notion of conmunication is
di fferent because it covers not only the cases where

sonething is transmtted froma place to another, froma
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pl ace where the public is not present to a place where a
menber of the public or several nenbers of the public are
present but al so cases where the contents of a phonogram are
performed using the phonogramto an audi ence which is
present. That is a kind of a public performance in a narrow
sense. And that is not covered by the comunicati on concept
in the Berne. There is a separate, narrow public
performance concept in the Berne. So, these are, | think,
the main simlarities and main differences between those
concepts in the Berne and in the newinstrunent. And we can
maybe understand these concepts only when they are anal yzed
si de-by-side, the Berne concepts and the new i nstrunent
concepts. The definitions and the differences in those
definitions are because of the already-existing harnonizing
effect of the existing conventions on the |evel of national
| egislation in dozens of countries in order not to disturb
too nuch the present situation.

MR. KEPLI NGER: Yes, another question here?

[ Question of f-m ke]
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MR. LIEDES: The answer is sinply yes. It would
extend to the databases which are below the criterion to be
eligible for copyright, and then, it is overlapping
concerni ng the databases which are al so protected by
copyright.

MR. KEPLI NGER: The question was from John Brosny
(ph) of the Special Library Association.

Next question? Yes?

QUESTION:  David Lide (ph), Chairman of the U S
National Commttee on (inaudible), which is one of the
groups that has expressed concern about the specifics of the
dat abase treaty. 1In addition to the issues concerning fair
use, | think that it's a real concern that it would inhibit
the creation of new databases as well as the current. Many
i nportant scientific databases were created by taking
i ndi vidual data itens and addi ng val ue by the sel ection
(1 naudi bl e) and thereby creating a new database which is
perfectly legal under copyright law. But if there is an
uncertainty about right to assenble data in this fashion, it

woul d really (inaudible) inhibit.
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MR. KEPLI NGER: The question was from David Lide

representing Co-Data, concerning the incentives to database
creation provided by the database treaty.

MR. LI EDES: Thank you for the question. | should
say that the intellectual property rights always by nature
i nclude prohibition to do sonething wi thout authorization.
That has to be admtted. And then, let's say, what is
sanctioned in the law and why it is sanctioned has its
reasons.

And as far as the database treaty is concerned, as
was al ready stated before, the treaty and any | egislation
putting into force those obligations on the |evel of the
nati onal |aw woul d not prohibit any use of insubstantial
parts of any database protected by that formof protection.

So, it would still make it possible to make any coll ections
on the basis of, let's say, nmaterials which are taken and
extracted fromdifferent databases and fromdifferent
sources, and in that sense, it would not, at |least, nmake it
nmore difficult. It would pronote al so production of

dat abases in that sense because the producer, meker, of that
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dat abase woul d get his or her own right on the basis of this
effort. So, it would be an incentive even for the nmaking of
a collection of database of this kind.

But then, if substantial parts or whol e databases
are included, and if the new database including substanti al
parts and all databases which are protected is then used in
such a way that it cones under the rights according to the
new treaty, then a license fromthe producer of those
dat abases shoul d be obtained, and that is only normal,
because the new dat abase, which includes other databases
woul d, of course, on the market replace and take off maybe
the market of the previous databases. So, that is the
reasoni ng.

MR KEPLI NGER:  Yes?

QUESTION:  |I'm Mark CGol dberg. My question
essentially is nmuch has been said about concerns about the
absence of a definition of substantiality. From your
standpoi nt as a copyright scholar, would you tell us how you
woul d eval uate the experience of the copyright law in

dealing with the notion of substantial simlarity which, as

M LLER REPCRTI NG CO., I NC
507 C STREET, N E
WASHI NGTON, D. C. 20002
(202) 546- 6666




84

far as | know, is not defined in either the nmention or the
statute such as the U S. statute and also the terns in
Article 9-2 of the Convention such as unreasonabl e
prejudi ce, normal exploitation, and the author's legitimte
i nterest?

MR. KEPLI NGER: The question was from Mark
ol dberg from Schwab Gol dberg | aw firm concerni ng the
interpretation, again, of the termsubstantiality and ot her
particul ar term nol ogy enployed in the database treaty.

MR. LI EDES: Thank you very nmuch. 1In fact, your
guestion was so conposed that it already inplied what shal
be the proper reply. You referred to the criteria in the
conventions and in many national |aws which are applicable
today and which are based on qualitative terns referring to
sonme proportionalities or qualitative considerations w thout
havi ng any absol ute anchoring point in the real, existing
world, like you referred to Article 9-2 in the Berne
Convention; there is the unreasonable prejudice. That is
one of those criteria which have to be interpreted,

under stood and i npl enented, applied, and this brings to ny
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m nd several simlar criteria, for instance, in the
copyright |egislation of ny own country. And, of course,
all those places in the | aw have given birth to a doctri ne,
to literature and in sone cases decisions by the courts
applying and interpreting these criteria.

So, | would say that the substantiality criteria
woul d not add essentially to the conplexity and to the |evel
of difficulties of this set of |egislations which we are now
dealing with, including copyright, rights of perforners,
producers, and then maybe the new form of protection of
dat abases.

MR. KEPLI NGER: Yes; you have a question here in
t he back?

QUESTION: | have- -

MR, KEPLI NGER. Could you identify yourself,
pl ease?

QUESTION:  Coul d you possibly clarify how nuch
firmprotection for the database is going to be cal cul at ed,
because | think there has been sone confusion concerning the

revi sion of the database. The |anguage in the proposal has
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been interpreted by varying people to read that any revision
to the database will begin running again the term of
protection, whether it's 15 or 25 years, for the data, from
each revision and that (inaudible) wth each revision.

[ Pause. ]

MR. KEPLINGER: |I'msorry; | did not catch your
nane.

QUESTI ON: Susan Wl |l er.

MR, KEPLI NGER.  Susan Wl ler? And the question
had to do with the calculation of the termof protection for
dat abases that are continuously or at |east updated at | east
once if not continuously.

MR. LI EDES: Thank you very nuch for the question

The correct wordi ng, which probably clarifies nmuch of what
you are asking, if you |l ook at the proposal and the note 806
in the proposal, it nmakes it clear how | see the new
protection granted to the databases which have been
substantially changed. | have never accepted nyself the
idea of a renewal of a termof protection. This is not

exactly what you are asking. But | have never accepted the
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idea of a renewal of the termof protection. | have al ways
t hought that the database where substantial changes are nade
whi ch thensel ves are such that they are results of a new
substantial investnent, then a new protected database is
established, and it has its own termof protection. So,
transforned the | anguage here fromthe European Conmunity

| anguage and concept towards this direction fromthe renewal
approach to, let's say, establishing a new database based on
t he new i nvest ment approach.

QUESTION:  So periodic mnor revisions of a
dat abase woul d not have the effect of extending the term of
protection of the database; only if there are substanti al
revisions to the database would the termof protection be
ext ended.

MR. LI EDES: That has to be the nornal
interpretation of the rule. And then, of course, if in a
short termof time, so many insubstantial changes are made
in the database that they constitute a substantial change

and a substantial investnent, then it is, let's say, a
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guestion of interpretati on when a new dat abase has been
est abl i shed.

MR. KEPLI NGER: Ckay; the internedi ate
intervention had to do with a clarification that then what
M. Liedes is saying is that in order for the database to
qualify for a new termof protection, there would have to be
a sufficient, substantial investnent for it to qualify as if
it were a new work. The question was is that the case, and
M. Liedes responded that would have to be the
interpretation or words to that effect, as | understood it.

| believe--yes?

QUESTION:  Patrice Lyons, copyright attorney,
Washi ngton, D.C

M. Liedes, | had a question about the definition
of phonogram | was |ooking it over and sort of scratching
my head and saying could this be wi de enough to cover the
situation wherein you have a video ganme conputer program
where you would interpret it to say, say you nade it
avai l abl e on an interactive basis over the Internet, and at

t he point of reception, you would interpret it, and it would
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mani f est sounds. So, in other words, this would be w de
enough, if you look at it closely, to cover what usually
woul d be viewed as literary works that would fall squarely
within the Berne Convention. So, I'mhaving a little
troubl e understandi ng this.

This canme up at a conference about 6 or 8 nonths
ago where a representative fromthe (inaudible) association
i n Vancouver said that he had been concerned about what
would be a literary work when you had (inaudi bl e) sequences
and when you convert this into digital information, 1010111,
it would be in practice indistinguishable fromany other
kind of digital information that can activate anal og
signals. So, | guess--how did you approach this definition?

And was there really a substantial difference that you can
(1 naudi bl e) here?

MR. KEPLINGER: The question was from Patrice
Lyons, an attorney in Washi ngton, concerning the definition
of phonogramin the new i nstrunent and whether or not it

m ght cause sone problens with potential overlaps with
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definition of other works that m ght be subject to
prot ection under Berne.

MR. LIEDES: This is one of the difficult
questions here, borderline questions, and | probably cannot
of fer an anal ysis which woul d be satisfactory because your
gquestion is--you are asking a question fromthe point of
view of a certain legal tradition. And | understand the
work in the nmeaning in the United States |aw, the phono
record would be a copy of a work, and now, it seens that the
two treaties, the works in the copyright sense and what is
phonogramin the sense of this proposed new treaty m ght be-
-the borderline questions m ght pose sone questions.

Let's put it like this: the literary work is the
work, the creation of mnd. The phonogramis the recording
of sonething only. That would be, let's say, the basic
starting point for the further analysis. The phonogramis
the recording only, the physical result of the recording
only or the fixation only in whatever technical |anguage we

are now speaking, and the literary work is a creation of
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mnd. And then, the fixation of the literary work is a
fixation of the creation of m nd.

So, the difference is quite fundanmental. This
shoul d, at |east, partly cover your question.

MR. KEPLI NGER: Yes; here in the m ddl e?

[ Question of f-m ke. ]

MR. KEPLI NGER: The question was from Constance
Fearl ess, who is representing a | egal database publisher who
is concerned that the database treaty m ght confer copyright
or copyright-like protection on public domain information
such as court deci sions.

[ Question of f-m ke. ]

MR. LI EDES: Yes, thank you very nuch. |
under stood--interpreted already--your question.

The dat abase treaty right would create right only
in the collection, and it is the collection aspect and the
investnment in the collection, that is, the collecting,
sel ection, verification, presentation, investnent on those
steps in the production and mai ntaining of a database which

is the reason for the protection, and the protected subject
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matter is the database, is the entity, the totality or the
substantial part of it, and the single acts, |aws, court
deci sions and whatever materials are as free as the air, as
they are and if they are according to the present |law. The
protection is not extended in the single itens in the
collection but, let's say, to the indirect effect of, let's
say, protection, indirect protection of investnent which is
now designed to be the protection of the collection itself,
to the database itself. So, | would say that this argunent
cannot be true.

QUESTION: Let nme follow up here. |In the case,

t hough, where governnent agencies contract with private
firms to place material on-line, and that is the only way
that that material is avail able, (inaudible).

MR. KEPLI NGER: The conment at or proposed a further
question, a further issue, and that is what about the
situation where a governnent agency is contracting with a
speci fic database purveyor to nmake the information avail abl e

to the public. | guess the concern is doesn't that
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effectively renove the material fromthe public domain when
you couple the contract rights with the database right.

MR. LI EDES: Thank you very much. This is a
cl ever questi on.

[ Laught er. ]

MR LIEDES: |If it is material by the Governnent
which is material that cannot and shall not be protected,
and if the Governnent itself would conpose the database, it
coul d not and shoul d not be protected, because for
constitutional reasons, it shall not be protected but as
free as the air. And then, if the Governnent contracts
soneone to put together a database, how near or how far it
is fromthe sphere of control and the responsibility areas
of the Governnent, can we say that it is already on the
private, let's say, in such a way on the private sphere that
dat abase protection is established and granted? This is a
specificity for the U S. experts to think about.

QUESTION:  And you'll be avail able as an expert
W t ness.

MR. LI EDES: Yes.
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[ Laught er. ]

MR. KEPLI NGER.  Yes, please.

QUESTION: | wanted to basically take that sane
guestion to sone extent and nove it into a small private
sphere. A work which nay be protected, let's say an audi o-
vi sual work, for exanple, in which the United States has
accepted those types of works froma (inaudible), if the
owner of that work decides to market that work by placing it
on a nmedium a disk, along with a couple of other itens, |
see that there's no substantiality in the nunber of works or
data that are required to make up a database, and would it
be possible, then, to sinply, as long as there has been a
substantial financial investnent in at |east one of those
items, to say that that particular disk is now a database,
subj ect to unwai vable rental rights as opposed to a notion
pi cture?

MR. KEPLINGER. So, in other words--the question
was from John Mtchell from Aaron Fox, saying if you take a
work which is not subject to a rental right under the

present U.S. statute and conbine it with some other
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incidental materials and make it avail able in nmachine-
readabl e form have you now created sonethi ng which, by
virtue of the database treaty, would get a rental right? As
a practical exanple, you take a videotape, which now does
not have a rental right as a cinenmatographi c work under the
U S law and add a couple of trailers to it or sonething of
that nature. Wuld that now be a database, which would be
entitled to a rental right under the database treaty? |Is

t hat - -

MR. LI EDES: Thank you for the question. This is
sonet hing that was discussed in the course of the
preparation of the European directive, and at |east the
result of those discussions was that a sinple phonogram for
i nstance, should not be a collection, considered to be a
collection, a small collection of audio-visual works, or,
let's say, a small fraction of the programflow of a
br oadcast shoul d not be considered to be considered to be a
dat abase; let's say sone part of the programflow of a
tel evi si on broadcast consisting of, let's say, some prograns

and sone adverti senent should not be considered. That,
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let's say, provides already the answer. The efforts in the
col l ection woul d probably not be sufficient in those cases.

MR, KEPLI NGER. There's a question here.

QUESTI ON:  Yes; Eleanor Margolis with the Anerican
Associ ation of Legal Publishers. You nade a conment that
t hi s dat abase protection treaty has been under discussion
for 3 to 5 years. Everyone | know has been discussing it
for about 6 to 8 nonths. The United States Congress has not
di scussed it at all in any public forum And I would
suggest that the fairest thing you could do would be to take
t he database protection treaty off the table and give the
Ameri can Congress and the Anerican people the same 3 to 5
years that the insiders had to discuss this.

In | egal publishing, this treaty will give certain
conpanies rights and protections that they have tried to get
from Federal |egislation, and they could not get it, that
they are now litigating in four different Federal courts in
this country. But with the signing of this treaty, they
will win the cases, and everything will be settled in their

favor. It is very unfair, and it has not been discussed.
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And apparently, others have discussed it for many years, but
not many people in America have.

MR. KEPLINGER: This is an observation, | would
characterize it, fromM. Lews fromthe Anerican
Associ ation of Legal Publishers, who is concerned with the
process in the United States principally for the discussion
of the database treaty and database | egislation. She
appears to be concerned that the treaty woul d adversely
affect the interests of certain |egal publishers here in the
United States by granting rights to other |egal publishers
that they have not been successful in obtaining el sewhere or
t hrough | egal acti ons.

| would thank you very nuch for your observation

| don't see that there is nmuch further that M. Liedes

could add to it, unless he chooses to try to add sonet hi ng.

QUESTION:  |I'm asking hima question. |'m asking
hi m woul d he recommend that it be renoved fromthe table in
Decenber considering that the Anerican public and the
American Congress hasn't had the 3 to 5 years that other

peopl e have had to consider it.
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MR. LI EDES: Thank you for the question. | repeat
what | said earlier. In this long series of semnars and
consul tation neetings and hearings at which | have been
present, | have been saying--and | still say--that we are
going to Geneva; we have three draft treaties. There is the
provi sion for the diplomatic conference to consider one, two
or three treaties, and it is up to the governnents, then, to
decide. |, as the author of these drafts, have nmade it
possi bl e for the governnments of the world. They are 187 al
t oget her, of which 159 are nenbers in the WPO. They w ||
decide, and it is incidental only if in some countries; it
m ght be the fact also in sonme other countries that there
are sonme national processes going on. The international
negoti ati on may take place or may not take pl ace.

It is unfortunate if there are sonme difficult
situations, but I would say that the international conmunity
at the diplomatic conference, with powers and mandates from
the governnents, will deal in a responsible way and al so

taking into consideration the fact that you nmentioned.
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MR. KEPLINGER: And | woul d al so enphasize that in

the United States, before an international intellectual
property treaty is a binding obligation, it has to be
accepted by the Congress, and it has to be inplenented into
donestic legislation by legislation passed by the Congress.
So, there are many, many steps that have to be gone through
before any obligation that m ght energe in an international
agreenent on dat abase protection would be binding on the
United States.

Are there further--

QUESTI ON:  Peter Yassi again. To pick up and
extend that slightly, one of the things that | think they
are concerned about in the United States is the degree to
whi ch the obligations represented by the treaties were we to
do them m ght constrain our ability to deal with a variety
of issues under donestic law. | was very interested to hear
earlier your statenent that the provisions of Article Twelve
of the new copyright treaty were not intended to affect
traditional exceptions and |[imtations or mnor reservations

in national |aw.
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| note, though, that your note 1208 i ndicates that
there may in the digital context have to be a
reconsi deration of the application or extension of such
traditional limtations, pursuant to the three-part test for
Article 9-2. Let nme try to particularize this nowinto the
formof a question. In current United States |aw, we have
as a function of our fair use doctrine and also as a
function of the specific exenptions provided for in Section
110 a nunber of opportunities that are avail able for
educators to nake use of copyrighted naterials wthout
aut hori zation or paynent. In particular, we permt
educators to make certain uses of copyrighted materials in
t he cl assroom or over certain broadcast networks for
cl assroom pur poses.

Now, there are nmany in the educational comunity
who believe that it would be desirable to extend these
educational exenptions into the digital environnent to
facilitate distance education or distance |learning carried
out by digital nmeans. By contrast, | think that many

copyright owners would believe that they are entitled to
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sone |license fees in connection wth the use of copyrighted
materials in digitally-facilitated di stance educati on.

My question is in your interpretation, would
Article Twel ve of the new copyright treaty prevent the
United States fromconmng to a conclusion as the result of a
political debate that the classroom use exenptions shoul d be
extended to provide for the unlicensed use of copyrighted
materials in connection with digitally-facilitated di stance
education? |'mnot asking you to judge whether that would
be a good outcone or a bad outcone; only whether it would be
a perm ssi bl e outcone under Article Twel ve.

MR. KEPLI NGER: The question was from Peter Yassi
from Aneri can University, concerned with whether or not
Article Twelve of the treaty would inhibit the U S. Congress
from extendi ng the provisions of present Section 110 of the
U S. copyright aw and the interpretation given to those
| aws by sonme in the educational comunity to permt the
application of distance |earning, the use of certain
copyrighted materials for the purpose of conputer-assisted

di stance learning, if you wll, and whether the Congress
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woul d be inhibited from providing such exceptions in our |aw
because of the operation of Article Twelve of the treaty.

[ Di scussion off the record.]

MR. LIEDES: | was interview ng nmy Anmerican
col | eagues about the provision to which you refer, because |
am not an expert in all aspects of the Anerican copyri ght
| egislation. So, you refer to a specific clause, and of
course, that specific clause in the present US. lawis in
total conformty with the Berne Convention. It would be in
total conformty with the proposed treaty. But the
extensi on of certain--sonme exceptions to cover classroom
situations and nore efficient use of tel ecomunication
connections, that is sonething that certainly is considered
in many countries; | knowit, that it is considered.

And the question is where are the [imts of the
so-call ed mnor reservations; and another question is where
are the limts of the three-step test in Article 9-2. And
what is unreasonable prejudice if copies are nade? And

t hose consi derations are delicate consi derations whi ch have
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to take place and probably in those considerations, the
i npact on the market.

But the criteria which are used also in the fair
use cl ause have to be | ooked at. What is the inpact of
t hese exceptions to the right and to the position of right-
hol ders and to the market and to the potential market, and
what are the econom c effects. So, no general reply can be
offered. But | nust say that nyself, for instance, in ny
own country, | have been considering the simlar situation
inthe library and in the interlibrary networks already a
| onger tinme, and we have not yet been able to introduce new
legislation in this field, and we are consi dering new
provisions all the tinme and have been doing so during 3 or 4
years.

MR. KEPLI NGER: Here, further towards the back.

[ Question of f-mke.]

MR. KEPLI NGER: The question was fromthe
| nternational Federation of Actors, having to do with the
reason for the fornulation of the two alternatives dealing

with perfornmers rights and the new instrument, alternative A
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and alternative B, one dealing only with rights of nusical
performers and the other one dealing with the rights of al
perf or mers.

MR. LI EDES: Thank you very nmuch for your
guestion. | nust say that the proposal and the alternative
As in the draft treaty, the exact borderline or |evel or
scope to which that proposal would cover was not subject or
obj ect for thorough consideration fromny side during the
drafting. | took that criterion of delimtation fromthe
set of proposals which were on the table which have been
subm tted by the governnents to the WPO and t hrough WPO to
the governnents of the world and also to the internationa
organi zati ons and non-governnental organizations, and sone
very inportant proposals were limted exactly in such a way
that the nusical performances were the--the |anguage deal i ng
with the nusical performances inplied and included the
criteria for the protection.

And so, it was taken from one of the proposals or
two of the proposals w thout considering whether that should

be extended to other performances, performances which can be
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fixed by oral neans, and | know that several governnents in
the world today are considering whether it should be
proposed that if the treaty wll be based on that, on those
alternatives A that the scope or extent would be extended to
ot her performances, not nusic al one.

But then, of course, there is the |larger question,
and this is why | did not use too nuch intellectual energy
on this bottomline borderline, because there is the |arger
guestion: where, where, to what extent should the treaty
cover audi o-visual fixations? And, of course, | only
i ndicated the two extrenes: nusical performances only and
the full coverage of the audio-visual fixations, and it is
up to the governnents now to negotiate where the w sdom
woul d be found.

MR KEPLI NGER:  Yes?

QUESTION: | had one nore question. You're being
very patient, and | appreciate it. |I'mlooking at the
Article Ten, the right in communication in the basic
proposal, and it tal ks about in such a way that nenbers of

t he public may access these works froma place and at a tine
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i ndi vidually chosen by them |'ve been working over the
| ast year to inprove (inaudible) and things |ike Msaic and
Braille and other types of browsers for (inaudible) where
the internedi ati on between the actual place where the
performance is generated and where it is nmade into a signal
that is received by a user. There wll be a lot of things
happening in the comuni cations (inaudible), and |I'm nost
famliar wth what happens in the Internet environnent.

| f you have this internediation, and the choice is
actually made by a conputer program perhaps at your behest,
but maybe you don't know what they're actually accessing,
woul d this be | arge enough to cover that, or is that
sonet hing that canme up after this was di scussed?

MR. KEPLINGER: The question was from Patrice
Lyons, an attorney from Washi ngton, having to do with
whet her or not the internediation of a technol ogi cal neans
such as a search engine or a browser mght affect whether or
not a particular nmaking avail able was a naking available to
the public within that termas it's used in the conventions.

QUESTI ON: Whether it was individually chosen.
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MR. KEPLI NGER: VWhether or not it was individually

chosen.

MR. LI EDES: Thank you very nmuch. This is a good
guestion. | would say that the aspect of being individually
accessi ble and individually chosen is not the npbst decisive
in this provision, because the first part, the first three
lines of the proposal, include the right of conmunication,
the basic extent of the right of comunication, and that is
the sane as the five or six provisions in the present Berne.

And al ready, that provision, those provisions, can be
interpreted, and the nmaking available is sonmething that
happens irrespective of whether sonething is individually
accessible or not. And the three last lines in the new
proposal, they then add, let's say, the |anguage whi ch nakes
it absolutely necessary not to exclude al so those cases from
t he conmuni cation to the public.

So, | would say that the cases to which you are
referring fall under the right of the communication to the
publi c.

MR. KEPLI NGER: Yes, a question back here.
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[ Question of f-m ke. ]

MR. LI EDES: Thank you very nuch.

MR. KEPLI NGER: The question was from Christine
Onens from Sun M crosystens about any further thoughts about
Article Thirteen and technol ogi cal protection nmeasures, what
ot her proposals there mght be in addition to the
possibility of including a know edge requirenent, which
doesn't seemto solve all of their concerns.

MR. LI EDES: Thank you very nmuch. The cl auses on
t echnol ogi cal neasures and copyri ght managenent information
where the, let's say, if | conpare the set of treaties and
the different substantive issues there to a neal, there were
sone parts which were the appetizers; the database treaty |
drafted as an appetizer. And then, the main parts of the
copyright treaty, and the new instrunent as an entree or
mai n course, and then, as a dessert, | had these clauses on
obl i gati ons concerning technol ogi cal nmeasures and copyri ght
managenent information and sone aspects dealing with the

interactivity, which | drafted in the notes but which were
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not the nost successful drafting at all in the set of
treaties.

So, when | cane to the dessert and the cup of
coffee in the end, the cup of coffee was the copyright
managenent information. | had a very short tine avail able.

And that is why these proposals do not represent the nornma
quality which | set as a requirenent for ny own work. And
if there would not be, let's say, the prototype in the
British law and if there had not been the NI proposal and
t he European proposal, the proposals would | ook conpletely
different.

| believe that we are going to go to Geneva with a
ni ce set of reasonable ideas fromdifferent corners of the
world, interested parties, and on the basis of that set of
i deas and el enents, there will be conposed sonet hing which
will satisfy many things and which will certainly satisfy
the interest which you represent nost probably. For
i nstance, the sole intended purpose criteria are certainly
considered by many. | don't know whether | am considering

that, because | have not analyzed it yet. But on the way to
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the diplomatic conference, | believe we will find a
solution, a conbination of elenments which nmakes it possible
to avoi d the excessive sanctioning of things which are civil
things without any harnful effects and maybe also a way to
put in the | anguage sonething which refers also to the
materials in the public domain.

| don't know whether this is possible, this |ast-
mentioned part is possible, because the probl em of
encrypting and canning information is a result of the
devel opnment of technol ogy, and irrespective of rights, many
kinds of information flows are put in encrypted form
Whet her it, let's say, this is a general political problem
whet her materials which are formally--and yes, fornmally--
freely avail able for everybody, nmaterials which are freely
avai | abl e today for everybody in formal terns, and as such
materials are put in storages and in comuni cati on processes
in encrypted form | would say that those considerations
whi ch govern the acts of those operators and the behavior of
t hose operators who are dealing with materials, making

avai | abl e public domain materials, it is not a copyright
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matter. It is not an intellectual property matter but a
matter which is based on the de facto, the factual,
possibility to nmake noney by packagi ng public donmain
information and then protecting one's position by encrypting
t hose products and services. And those are things with

whi ch we cannot do too much in this context.

So, | made perhaps a m stake when | referred to,
let's say, trying to avoid sanctioning to be extended to the
encryption of unprotected materials, because that is
sonet hi ng which is nuch beyond copyri ght considerations,
which is a tel ecommuni cations | aw question, which is a penal
code question and to the final end a very, very delicate
political question.

MR. KEPLI NGER: Yes, we have anot her question.

[ Question of f-m ke]

MR. KEPLINGER: The question is from Adam Ei sgrau
(ph) requesting an opinion from M. Liedes about the
desirability of further debate on the database proposal here
inthe US., given his perception of differences between

U . S. and European traditions in database protection.
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MR. LI EDES: Thank you very much for the question.

As | said, the database protection and the possible in a
very sinple formquestion whether a sui generis protection
shoul d be introduced was presented in the green paper on
copyright and the chall enges of technology in 1988, naybe in
May or in June. And then, there was a round of witten
statenents and coments and hearings on the base of that.
And so, in alimted way, the database question was

di scussed.

Then, in the springtine of 1992, the Conm ssion
then came with a proposal. It proposed to the Council and
Parliament a directive. And then, between sumer 1992 and
spring 1995, the working group under the European Council of
Mnisters dealt with this question, and that was rather a
visible process in Europe. So, that is the history in
Eur ope.

| don't know what is advisable in these terns. W
have now entered into a situati on where the conmunity, the
community of governnents, being nenbers of the WPO, have

decided on a certain step in the diplomatic conference, and
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t hey have not excluded the negotiation of a database treaty,
and they have made it possible, clearly, to draft and have
on the table a draft treaty on the protection of databases,
and all the other third countries, seen fromthe point of
vi ew of the European Community, are in the same situation

So, we will see in 2, 3, 4 weeks what will be the
reaction of the outside world.

MR. KEPLINGER: But | would nmake one further
observation nyself, and that is fromthe tine that the
dat abase proposal was first surfaced by the European
Community sone years ago, it has been the subject of
di scussion in copyright circles here in the United States at
varyi ng degrees of intensity as the proposals have ebbed and
waned within the EU and as our own court decisions follow ng
Fei st have evol ved.

So, it's not entirely true to say that there has
been no discussion of this issue within the United States;
there has been. It hasn't been as w despread and as

i ntensive, perhaps, as it is evolving into now, but there
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has been discussion at least within the circle of copyright
| awyers in this country about this issue.

MR. LI EDES. Yes; indeed, when | went to Japan and
China, quite imedi ately after the--and Finland was not a
menber of the European Community before 1995--when | went in
1992 and 1993 to Japan and China, and there were gatherings
of people, 200 people in Tokyo, they asked educated
questions, many of them on the database proposal. So, it
was in the hands of every expert and every professional
| obbyi st organi zation in the world.

MR. KEPLI NGER.  Yes; there was another question.

QUESTION: | have a followup. | don't nean to
seem argunmentative, but 1'd like the record to be clear on
that point about (inaudible). 1 think it's certainly
accurate to say that devel opments in Europe have attracted
the attention of professional circles in the United States.
Are you aware of any public process initiated prior to My
of 1996 with respect to proposals either identical or
simlar to those advanced by the United States for

consideration in Geneva or proposals here in the United
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States substantially simlar to those presented in the
Chairman's draft, i.e., one factual understanding is that a
bill not identical to that proposed (inaudible) |ate May on
the sanme day or the day before that (inaudible) a proposal
was advanced but that bill was not on the floor in the
Congressi onal session; it received no action (inaudible)
hopefully in the House; not in the Senate.

MR, KEPLINGER | think what you stated about the
hi story of the introduction of the |egislation and the
i ntroduction of our proposal in Geneva are essentially
correct; the proposal that we made in Geneva was intended to
be 100 percent conpatible with the proposal that was put
before the Congress and that was introduced by M. Mrehead.

MR. LI EDES: The question of sui generis
protection for databases was di scussed in Septenber of |ast
year on the basis of an information sheet provided for by
t he European Community, and the European Conmmunity proposal
was made in February this year. So, there were sone
precedi ng steps made on the basis of the European Community

wor ki ng papers in the working or expert commttees within
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the framework of WPO. But this is a fresh issue; that is
true.

MR. KEPLINGER: | think there was anot her
questi on.

M5, GUZMAN- LOAREY: Tom

MR. KEPLI NGER: Tom Pol gar (ph).

[ Question of f-m ke. ]

MR. KEPLI NGER: The question from Tom Pol gar of
Vi acom was why in the proposal was--why was the rental right
proposal formulated in exactly the way it was, as a general
rental right subject to an inpairnment test, except for
certain works: sound recordings, conputer prograns and
conpi l ations of data and other information; why was
conpil ations of data and other information added? And |
think the reason for that was that there was a deepening
concern that databases |ike conputer prograns that are
di stributed in machi ne-readable formare equally subject to
unaut hori zed copying and that this was a reasonable itemto
put forward for international consideration and

har noni zati on.
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And beyond that, it was also to be parallel with
t he database treaty proposal, which would al so provide a
rental right for the databases subject to the protection
under that treaty.

MR. LIEDES: Yes; and then, in the discussions and
debates in the expert coonmttees of WPO, we had two or
three debates on the rental right, distribution right
including rental right, and there was a clear tendency to
accept the concept of a broad rental right, and that led to
the, let's say, legal techniques that the rental right is
i ntroduced by having first the paragraph on, let's say, al
covering rental right and then saying you may excl ude from
this rental right certain categories, exclusive right except
certain categories. O course, we could have used sone
ot her techni ques, and we could have said that only certain
listed, given, enunerated categories are under the exclusive
right and states may include other categories. But that
woul d have been, let's say, a bit contrary to the nornal
t echni ques that have been used in drafting the provisions in

the, let's say, Berne-rel ated context.
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QUESTION: A quick followp. It was ny
i npressi on--and maybe |I''m wong--that the reason collections
of data and other materials (inaudible) was related to the
(1 naudi bl e) and the right incorporated in the database
treaty; is that right?

MR. KEPLI NGER: The question that M. Pol gar added
for foll omup was whether or not the real reason for adding
coll ections of data and other materials was so that there
woul d not be any conflict with the protection that would be
provided for the same class of materials under the database
treaty.

MR. LI EDES: That has been presented as an
argunment to harnonize the |Ievel of the protection of
col l ections of data which are protected under copyright and
col l ections of data which are protected under the proposed
draft treaty on sui generis protection of databases, and
that is, of course, a question which will be, then, tested,

tested in the negotiations in the diplomatic conference.
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MR. KEPLINGER: | think we can take tinme for one
nmore question if there is one. Qur contract runs out at
5: 00 so--

M5. GUZMAN- LOAREY: Just exit quickly.

MR KEPLI NGER:  Yes?

QUESTI ON: Perhaps just a followp on that | ast
exchange, because | think it m ght have added a little
confusion. In Article Twenty-Two of the database treaty, as
| read that section, it seens to suggest that contracting
parties may exclude the right of utilization for works after
the first sale, and since the right of utilization includes
the rental right, it would seemthat the database treaty,
actually, that the last contracting party would (inaudible)
to accept the rental right on that basis after the first
sale; yet, the provision that is, of course, intended to
harnmoni ze it does not do that.

MR. KEPLINGER: |I'msorry; | do not renenber your
name. The concern was whether or not the exhaustion

provision with respect to the utilization right in the
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dat abase treaty m ght not as well exhaust the rental right
as well as the general utilization right.

MR. LI EDES: That has not been the intended effect
of the proposed provisions, and if | have not nmade a note to
that effect, that is an omssion fromny part.

MR. KEPLINGER: | think that that concludes our
session for this afternoon. W would |ike to thank you al
very nmnuch.

| would like to reiterate that we are still hoping
for further public coment by Novenber 22. [If any of you
have public coments that you would |ike to submt before
that date, we would certainly wel cone getting them as soon
as possible so that we can give themthe full attention that
t hey deserve and take theminto consideration in fornulating
our policies.

So, thank you all very nmuch for the participation
and I think we owe M. Liedes a round of appl ause.

[ Appl ause. ]

[ Wher eupon, at 5:00 p.m, the briefing was

concl uded. ]
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