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From Mark Millikin <Mark.Millikin@noaa.gov> 

Sent Friday, June 1, 2007 11:16 am

To annual catch limitDEIS <annual.catch.limitDEIS@noaa.gov> 

Cc  

Bcc  

Subject [Fwd: Scoping Comments Regarding ACLs and AMs]

From Dan Furlong, April 20, 2007.  

-------- Original Message -------- 

Following are Mid-Atlantic Fishery Management Council staff comments, and / or 
concerns, regarding the "Annual Catch Limits (ACL) and Accountability Measures (AM)" 
provisions of the recently signed MSA Reauthorization Act of 2006. 
  - Owing to National Standard 1 (Section 301, (a), (1)),  there is a potential for a difference 
to exist between achievement of OY (optimum yield) and specification of ACL.  We 
believe that a Council can stop overfishing, achieve optimum yield, and do so while 
exceeding an ACL recommendation.  The Act is very clear at Section 302, (h), (6), i.e., 
Each Council shall - ". . . develop annual catch limits that may not exceed the fishing level 
recommendations of its scientific and statistical committee or the peer review process . . ."  
Our interpretation of "may" is that it is not "must', it is not "shall", it is not "will".  Rather, it 
is "may", as in there may be occasions when one can exceed the recommendation so long as 
overfishing is not occurring and so long as OY is being achieved.  
  - Section 302, (h) states that "Each Council shall, in accordance with the provisions of this 
Act?(6) develop ACLs?that may not exceed the fishing level recommendations of its SSC 
or the peer review process?"  Missing from this language is an implementation time frame.  
Does the 2010/2011 timeframe related to ACL establishment at Section 303, (a), (15) apply 
to Section 302, (h), (6)?  Or must Section 302, (h), (6) be implemented immediately?  We 
believe that ACLs and related AMs should be implemented as quickly as possible.  And, for 
fisheries experiencing overfishing, such measures must be in place by no later than 2010, 
and for all others by 2011. In other words, we have some flexibility between now and when 
the statutory deadlines are imposed.   
  - In cases where state fisheries continue to be prosecuted following a federal closure, what 
additional measures or mechanisms will be required to ensure accountability?  The 
Secretary has authority under Section 306, (b), (1), (B) of the Act to supersede state 
jurisdiction when a state adversely affects a federal FMP, but he has yet to demonstrate the 
political will to do so.  If state landings/mortality occur after federal closure of a fishery, 
will deductions from future ACLs as part of the new AM requirement be applied to all 
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participants (particularly a non-complying state) or components of the fishery?  
  - In terms of the frequency of overfishing that would be tolerated, regulatory stability 
should be a factor taken into consideration. If the fishery does not exceed the ACL for 
several years and has had stable operating regulations, then it may not be appropriate to 
adjust those regulations immediately following a year in which an overage occurs (if the 
amount of overage is small).  Such a reaction could result in drastic changes to fishery 
operations which are wholly unwarranted as offending year may be a minor perturbation 
that does not represent the true pattern of performance in that fishery.   
  - The Mid-Atlantic Fishery Management Council was the first Council to implement an 
ITQ (Individual Quota Transfer) Fishery Management Plan (FMP), i.e., the Surfclam and 
Ocean Quahog FMP.  We believe that such ITQ programs inherently satisfy the new 
requirements for accountability measures, and would hope that NMFS does as well.   
  - What criteria are most important when establishing the marginal difference between 
ACL and OFL?  
  - If an OFL and an ACL are established for a stock, and the OFL is not regularly 
exceeded, are AM measures required for each sector?  
  - Given the uncertainty of the data used to assess compliance with ACL (especially in data 
poor fisheries, e.g., scup), we agree that a "tiered" approach with respect to AMs is an 
appropriate course of action.   
  - Does the current management system for recreationally prosecuted species under our 
Council's FMPs, i.e., summer flounder, scup, black sea bass, and bluefish meet the 
accountability measures contemplated under the new Act?  Currently, when such overages 
occur, the subsequent fishing year's recreational regulations (size, season, possession limits) 
are generally more restrictive owing to the prior year's overages.  However, there are 
exceptions to this scenario when the targeted fishery's stock has increased due to strong 
recruitment or other environmental factors that would allow an increase in allocation 
despite the prior year's overage.   
  - Do references to the "charter" sector include all "for hire" fisheries (i.e., head and/or 
party boat)?  
  - Multiplicative gradient due to the timing of the management response cycle and the 
management information would be appropriate in determining how frequent review of 
performance should be conducted. For example, two times the management response cycle 
and two times the management information. So, if the managers can respond within one 
year and data are available annually, perhaps a four year review is appropriate. However, if 
a stock assessment is only available every 3 years, but managers can respond within 1 year, 
then an 8 year review might be appropriate.   
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North Pacific Fishery Management Council 
 

Stephanie Madsen, Chair  605 W. 4th Avenue, Suite 306 
Chris Oliver, Executive Director  Anchorage, AK 99501-2252 
 
Telephone (907) 271-2809  Fax (907) 271-2817 
 
 Visit our website:  http://www.fakr.noaa.gov/npfmc 
 
 

S:\4CHRIS\ACL letter.doc 

April 5, 2007 
 
 
 
William Hogarth, Ph.D. 
Assistant Administrator for Fisheries 
NOAA Fisheries 
1315 East West Highway 
Silver Spring, Maryland 20910 
 
Dear Dr. Hogarth: 
 
Thank you for the opportunity to comment on the notice of intent for new requirements to end and 
prevent overfishing as set forth by the recently reauthorized Magnuson-Stevens Fishery Conservation and 
Management Act.  
 
At its March meeting, the North Pacific Fishery Management Council received a presentation from Mr. 
Galen Tromble (NMFS) regarding public scoping for guidance on Annual Catch Limits (ACLs) and 
Accountability Measures (AMs).  The Council and its Scientific and Statistical Committee (SSC) 
discussed these potential new requirements for the North Pacific FMPs, and we offer the following 
comments. 
 
As you know, the North Pacific Council’s management program using scientifically based annual catch 
limits was used as a model for the MSA reauthorization language. We sincerely hope that the guidance 
being developed by NMFS will not inadvertently impact our successful program. 
 
Our primary concern is that the proposed ACLs not conflict with the existing catch limit reference points 
established in the North Pacific. Specifically, the proposed guidance would establish two reference points: 
an OFL and an ACL.  Yet three reference points are used for management of groundfish fisheries in the 
North Pacific: OFL, Acceptable Biological Catch (ABC), and Total Allowable Catch (TAC).  The SSC 
sets the OFL and ABC limits, and the Council sets the TAC levels within these constraints. Our 
regulations define the relationship of these catch levels such that TAC<ABC<OFL. Although fisheries are 
managed in-season to achieve the TACs without going over these levels, there are instances when the 
TAC is exceeded. Based on Galen’s presentation, it appears that our TAC reference point may be 
equivalent to ACL, but not necessarily so, depending on how the regulations are written. Additionally, it 
is unclear how an ABC reference point would be accommodated in the regulations. 
 
The ABC reference point is very important to our management program. It has both biological and 
management significance. It defines the catch level that if exceeded, could negatively affect recruitment 
of that species or stock in the short term. The ABC provides an important trigger point that defines the 
level at which more restrictive measures are implemented to ensure the OFL is not exceeded.  Further, it 
provides a buffer which allows NMFS to issue exempted fishing permits in-season, and still constrain 
annual catches within the OFL catch limit. NMFS may wish to consider the use of ABCs at part of the 
national program to end overfishing, or at the very least, should provide allowance for other reference 
levels not specified by regulations. 
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Dr. Hogarth 
April 2, 2007 
Page 2 
 
 
We are also concerned about any requirements for ACLs for fisheries jointly managed with the State.  
The Bering Sea/Aleutian Islands Crab FMP and Alaska Scallop FMP largely delegate management 
authority to the State of Alaska. For these FMPs, OFLs are established by NMFS and reviewed annually 
by the SSC and Council, whereas TACs are established solely by the State. It is unclear whether or not 
ACLs will be an additional federal requirement for these FMPs. 
 
The SSC noted that preparing realistic overfishing definitions for stocks in Tier 6 has been and continues 
to be a serious problem.  These are mostly non-target stocks for which fishing mortality is almost 
certainly very low, but abundance or catch is not estimable with available data and probably will remain 
so.  The SSC encourages NMFS to consider an alternative method of guarding against overfishing for 
these cases when drawing up the guidelines.  Increased observer sampling or shoreside observer sampling 
may be needed to more accurately estimate catch of some species currently managed in the ‘other species’ 
complex.  Detailed suggestions regarding annual catch limit reference points and overfishing definitions 
were previously provided in our comments on the National Standard 1 Guidelines (see letters dated 
8/27/04 and 10/13/05).   
 
We believe that Alternative 3 may be overly and unnecessarily prescriptive, particularly in the context of 
our fisheries in the North Pacific, and given that we have both ACL and AM measures firmly in place.  
Alternative 2 seems a more appropriate course of action, though we also believe that serious consideration 
should be given to Alternative 1 as outlined in the scoping document.  We understand that a national level 
team may be organized to advise NMFS on further development of ACLs and AMs, and we would be 
very interested in having a member of our staff participate on that team. Once again, thank you for the 
opportunity to comment on these issues. 
 
Sincerely, 
 

 
 
Chris Oliver 
Executive Director 
 
CC: Sue Salveson 
 Galen Tromble 
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 1

 Agenda Item C.2 
 Situation Summary 
 April 2007 
 
 

MAGNUSON-STEVENS ACT REAUTHORIZATION IMPLEMENTATION 
 

At its March 2007 meeting, the Council reviewed the Magnuson-Stevens Act (MSA) as amended by the 
Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 2006.  Implementation 
of the provisions in the new MSA will involve considerable coordination between the National Marine 
Fisheries Service and the eight regional councils.  The Council directed Council staff to continue working 
to meet timelines for implementing the new provisions and scheduled three specific items for Council 
action at the April 2007 Council meeting:  (1) the process for establishing annual catch limits (ACLs) and 
accountability measures (AM); (2) consideration of proposals for a new environmental review process for 
fishery management actions; and (3) implementation of Western Central Pacific Fisheries Commission 
provisions. 

The reauthorized MSA requires that fishery management plans (FMPs) “establish a mechanism for 
specifying annual catch limits in the plan (including a multiyear plan), implementing regulations, or 
annual specifications, at a level such that overfishing does not occur in the fishery, including measures to 
ensure accountability.”  Council FMPs are currently being reviewed for consistency with this 
recommendation. Council staff has provided information to the National Oceanic and Atmospheric 
Administration (NOAA) regarding exiting mechanisms for ACLs and AMs (Agenda Item C.2.a, 
Attachment 1) and has drafted a staff white paper on groundfish harvest issues associated with individual 
fishing quotas, intersector allocation, and rebuilding requirements (Agenda Item C.2.a, Attachment 2).  If 
current Council ACLs and AMs are determined by NOAA to be insufficient, Council FMPs may be 
required to be amended by 2010 for overfished species and 2011 for all other species.  NOAA is currently 
soliciting input on the development of alternative guidelines for ACLs and AMs and has published a 
Notice of Intent (NOI) to prepare an Environmental Impact Statement (EIS) (Agenda Item C.2.b, 
Attachment 1).  The public comment deadline for the NOI has been extended to April 17, 2007.  The 
resulting guidelines are intended to be added to the proposed revision to National Standard 1 Guidelines. 

The reauthorized MSA requires the development of revised procedures on environmental review and 
analysis of fishery management decisions within one year.  The Council Coordination Committee (CCC) 
has submitted a draft proposal intended to integrate applicable environmental analytical procedures of the 
National Environmental Policy Act (NEPA) with the procedures for preparation or amendment of FMPs 
(Agenda Item C.2.a, Attachment 3).  The goal is to align timelines more closely with FMP processes and 
reduce paperwork while providing clear and concise analyses for decision makers and maintaining 
effective public involvement. 

The reauthorized MSA also requires that NMFS promulgate new Experimental Fishing Permit (EFP) 
regulations that “create an expedited, uniform, and regionally-based process to promote issuance, where 
practicable, of experimental fishing permits.  NMFS is considering “experimental fishing permits” to be 
synonymous with “exempted fishing permits,” for which national regulations were established in May 
1996.  Since the March 2007 Council meeting, NMFS has solicited Council comments on EFP provisions 
in the MSA and the current EFP application and issuance process on the West Coast. 

NMFS is holding scoping sessions around the nation, including Council deliberations and public 
testimony under this agenda item.  To facilitate discussion, NOAA has drafted a scoping session handout 
on ACLs and AMs (Agenda Item C.2.b, Attachment 2), has distributed a request for comments on new 
environmental review requirements (Agenda Item C.2.b, Attachment 3), and has circulated a timeline for 
meeting the new MSA provisions for EFP regulations (Agenda Item C.2.b, Attachment 4).  These 
documents and a presentation on ACLs and AMs are posted on a NMFS website on implementation of 
provisions of the MSA reauthorization (www.nmfs.noaa.gov/msa2007/). 
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Finally, the Council requested input from its Highly Migratory Species (HMS) advisory bodies regarding 
implementation of the Western and Central Pacific Fisheries Convention (WCPFC) (Agenda Item C.2.a, 
Attachment 4).  Specifically the Council is interested in recommendations on coordination with Pacific 
Regional Fishery Management Councils and in determining appropriate Council and West Coast 
representation. To facilitate focused public comment and Council decision-making, the Council will take 
this matter up under Agenda Item J.5 where the Council is scheduled to review the Council Operating 
Procedure covering HMS recommendations to Regional Fishery Management Organizations. 

The Council is scheduled to hear a NMFS presentation on ACLs and AMs, review and discuss NMFS and 
Council staff documents on new MSA provisions, consider the testimony of its advisory bodies and the 
public, and direct planning on the next steps in implementation.  Additionally, the Council may approve 
formal comments on NMFS plans to prepare an EIS on ACL and AM guidelines, the CCC proposal for 
environmental review procedures, and revisions to EFP regulations. 

Council Task: 
 
1) Direct Planning and Action on New MSA Requirements, 2) Approve formal comments on ACL 
and AM guidelines, 3) Approve formal comments on environmental review procedures, 4) Approve 
formal comments on new EFP regulations, and 5) Plan to discuss U.S. representation to the 
WCPFC under Agenda Item J.5. 
 
Reference Materials: 
 
1. Agenda Item C.2.a, Attachment 1, February 8, 2007 memorandum from Mr. Risenhoover regarding 

Council input to NOAA regarding existing ACLs and AMs. 
2. Agenda Item C.2.a, Attachment 2, Council Staff White Paper:  Managing Yield in a Groundfish 

Management Regime of Individual Fishing Quotas, Intersector Allocations, and Stringent Rebuilding 
Requirements. 

3. Agenda Item C.2.a, Attachment 3,  CCC Draft Proposed for MSA/NEPA Compliance. 
4. Agenda Item C.2.a, Attachment 4:  WCPFC Excerpt from the Magnuson-Stevens Fishery 

Conservation and Management Reauthorization Act of 2006. 
5. Agenda Item C.2.b, Attachment 1,  February 14, 2007 Federal Register Notice of Intent to prepare 

and EIS to analyze alternative guidelines for ACLs and AMs. 
6. Agenda Item C.2.b, Attachment 2,  NMFS Scoping Session Handout: ACLs and AMs: Requirements 

of the 2006 Amendments to the MSA. 
7. Agenda Item C.2.b, Attachment 3,  NMFS Request for Comments: Magnuson-Stevens Fishery 

Conservation and Management Reauthorization Act, Environmental Review Procedures. 
8. Agenda Item C.2.b, Attachment 4,  NMFS Timeline for EFP Regulations 
 
Agenda Order: 
 
a. Agenda Item Overview Mike Burner 
b. NMFS Comments 
c. Reports and Comments of Advisory Bodies 
d. Public Comment 
e. Council Action:  Direct Planning and Action on New Requirements as Needed for Timely 

Implementation 
 
PFMC 
03/19/07 
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DRAFT Proposed ‘Revised Procedure’ for MSA/NEPA Compliance 
 

(February 28, 2007 draft as proposed by the subcommittee of the Council 
Coordination Committee (CCC)) 

 
The Magnuson-Stevens Fishery Conservation and Management Act (MSA) was recently amended with 
explicit direction to the Secretary of Commerce to “revise and update agency procedures for compliance 
with NEPA”.  Moreover, the revised MSA specifically states that such procedures “shall integrate 
applicable environmental analytical procedures, including time frames for public input, with the 
procedures for preparation and dissemination of FMPS, plan amendments, and other actions taken or 
approved pursuant to this Act (the MSA)…”, and that “the updated agency procedures promulgated in 
accordance with this section shall be the sole environmental impact assessment procedure for FMPs, plan 
amendments, regulations, or other actions taken or approved pursuant to this Act (the MSA)”.  The 
revised procedure proposed herein envisions a single environmental review procedure, and a single 
environmental impact assessment (EIA), that pertains to all FMPs, amendments, or regulations 
promulgated through the regional fishery management council (RFMC) process under MSA. The 
distinction between an environmental assessment (EA), and environmental impact statement (EIS) 
becomes moot, as does the determination of ‘significance’.  This is because the single environmental 
assessment procedure (EIA) will be the same for any actions taken under MSA, and will generally be 
designed consistent with the higher standards typically associated with preparation of an EIS, in order to 
better ensure compliance with the underlying intent of NEPA.  While it is envisioned that the level of 
analysis will be dictated by the issue at hand and the information at hand, this approach allows for the 
development of some tiers, related to the significance of the action (no impact, minor impact, major 
impact, for example), which may be created to frame the range of alternatives and necessary level of 
analysis. 
 
It is proposed that the appropriate way to achieve this revised procedure is to develop a new NOAA 
Administrative Order (AO) which would be specific to fisheries actions under the MSA.  NOAA and 
possibly CEQ regulations would be amended as necessary to reflect the application of this revised 
procedure.  This new AO will specify the procedures to be used to integrate the environmental impact 
assessment (EIA) of proposed fishery management actions within the existing MSA process, in a manner 
which meets the NEPA requirements, and thereby achieve functional equivalency relative to the NEPA 
statute. The MSA process will be the vehicle for promulgating all fisheries actions, but will include 
measures necessary for NEPA compliance, as well as requirements of all other applicable Acts and 
Executive Orders, all incorporated into a single document.  This Order would not affect any other existing 
regulations, Orders, or Acts, including the existing AO216-6, as it pertains to other NOAA line offices, 
which are promulgated under authorities other than the MSA. 
 
Philosophy of proposal: 

1. All actions approved or taken pursuant to the Magnuson-Stevens Fishery Conservation 
and Management Act (MSA) must comply with the National Environmental Policy Act (42 
USC 4321-4347).  

2. MSA actions, under this approach, need not necessarily comply with existing CEQ 
regulations (40 CFR 1500-1508), which govern the procedural provisions of the Act 
(NEPA). However, new CEQ regulations may need to be developed to reflect the new 
AO. 
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3. NOAA’s environmental review procedures for implementing NEPA (NAO 216-6) must be 
replaced or rewritten with new procedures specifically for MSA actions, in the form of a 
new Administrative Order, but which include key CEQ regulatory provisions. 

4. The single analytical process will be based on development of an environmental impact 
assessment (EIA), rather than make any distinction between an EA or EIS (and there is 
no need to determine whether ‘significant’ effects on the quality of the human 
environment will occur).  The higher standard of the EIS model will be the default, 
though range of alternative and level of analysis would depend on the issue at hand and 
the information at hand.  Some definition of tiers (no impact, minor impact, major impact, for 
example) may be included to frame the analytical requirements.  

5. The Secretary cannot comply with timelines specified in the MSA, if the NEPA process 
commences only upon receiving the Council’s proposed plan.  Therefore, to implement 
the provisions of PL109-479, that the NEPA and MSA timeframes be consistent, the 
Council FMP development process (MSA) needs to be the primary vehicle for identifying 
alternatives and conducting the requisite analyses.  The EIA (NEPA document) will be 
incorporated within the overall MSA analytical document. 

Solution 
 

• Develop a single environmental impact assessment (EIA) procedure to be used for all MSA 
actions. 

o Categorical exclusions for actions that have no environmental impact may still be utilized. 
• Proposed Procedure will replace the CEQ regulations and NAO 216-6 as procedure for 

complying with NEPA for MSA actions.  
o Procedure will capture the substance of the CEQ regulations regarding analytical content 

and opportunities for public review and input. 
o Procedure will modify NAO 216-6 procedure to replace CEQ/NOAA’s public involvement 

and notice requirements with the MSA public involvement procedure. 
• Procedure and sample analytical format attached. 
• Proposed new administrative order will specify the detailed new procedures. 

 
Changes to CEQ regulations: 

• Amend CEQ regulations as necessary to state that 40 CFR Parts 1500-1508 will not apply to 
actions approved or taken pursuant to the MSA (or revise with regulations which mirror the new 
procedures).  

• For MSA actions, the newly developed, integrated procedure defined here will be the functional 
equivalent of the provisions of NEPA as implemented by CEQ regulations. 

• Issue revised CEQ regulations consistent with provisions in the new AO. 
 
Changes to NAO 216-6: 

• Amend NAO 216-6 to state that administrative order does not apply to actions approved or taken 
pursuant to the MSA. 

• Issue new administrative order and/or procedural regulations, as appropriate, specifying 
procedure for satisfying NEPA compliance for MSA actions (as contained in the new AO). 

• RFMCs should be identified as partners in preparing the EIA to satisfy NEPA procedures.  
• Remove references to fishery actions from NAO 216-6. 
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Changes to the Operational Guidelines for the Fishery Management Process 

• Revise to incorporate process as described. 
 
 
Practical effects of proposed process 
 

– The Council shall complete a scoping process to identify the range of reasonable 
alternatives to accomplish the Council’s management objective and to identify the 
issues which should be examined to evaluate the merits of those alternatives.  In 
completing the scoping process, the Council shall solicit public comment. 

– After completing the scoping process, the Council shall identify a  reasonable range 
of reasonable alternatives to accomplish the Council’s objectives.  The Council shall 
explain its reasons for selecting those alternatives and for rejecting any other 
alternatives which may have been identified in the scoping process.   

– After selecting the range of reasonable alternatives, the Council shall evaluate the 
ecological, social, economic, health, aesthetic and cultural effects of each alternative 
on the affected environment.  The Council shall also evaluate the cumulative impact 
on the environment of each such alternative.  In developing the required analyses, 
the Council shall solicit public comment regarding the effects of each alternative. 

– After completing the evaluation provided for above, the Council shall review the 
analysis and may select a preferred alternative, or combination of alternatives, to 
accomplish the Council’s objective.  The Council shall explain the purpose of, and 
need for, the action and the reasons for selecting the alternative adopted by the 
Council.  The Council shall solicit public comment on the analysis and the 
alternatives, including the preferred alternative if identified. 

– After considering the analysis and public comments, the Council shall select a 
preferred alternative for recommendation to the Secretary for approval pursuant to 
the MSA.  The submittal package to the Secretary shall include the necessary 
environmental analyses (EIA) required pursuant to 40 C.F.R. Part 1500 (or the 
necessary revised regulations).   

  – The Secretary shall review the FMP and NEPA documents (EIA) to determine if the 
requirements of MSA and NEPA have been satisfied.  If not, the Secretary shall 
disapprove the FMP or FMP amendment.  Practically, the EIA and other analyses 
would be evaluated concurrently and jointly throughout the development process by 
both the Council and appropriate NMFS personnel, to ensure that MSA, NEPA, and 
other requirements have been satisfied. 
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 New process 
 
Steps in MSA-NEPA analytical process MINIMUM timeline to be specified 

in procedure 

RFMC initiates analysis 
 

- develops purpose and need 
- develops alternatives 

1st RFMC meeting  
(may take several meetings to refine 
problem statement and alternatives 
depending on complexity and 
controversy of analysis) 

Public input 
 
 

- scoping commences with RFMC/NMFS 
action to initiate analysis 

- public notice of proposed analysis in RFMC 
agenda, and in RFMC newsletter/ website 

- public comment invited as written letters to 
RFMC or oral testimony at RFMC meeting 

 

Initial Review Draft - RFMC/NMFS prepare draft analysis that 
addresses MSA, NEPA and other 
analytical requirements (see outline) 

- may be distributed at or before RFMC 
meeting, depending on size and complexity 
of analysis; RFMCs/NMFS should try to 
circulate document 14 days before start of 
meeting (mailing, website) 

before/at 2nd RFMC meeting 

RFMC reviews IR draft, 
approves for public review 

- RFMC will consider scoping comments (on 
the purpose and need and the alternatives) 
and comments on the draft document 

- RFMC will approve draft for public review 
(perhaps following staff alterations to the 
document) 

2nd RFMC meeting 
 
(may also take multiple meetings and 
iterations of draft before document is 
ready to be released for public 
review) 

Public Review Draft distributed 
 
(functional equivalent of CEQ 
Draft EIS) 

- mailed to RFMC, any affected agencies, or 
interested persons who have requested 
document 

- public notice of availability announced in 
RFMC agenda (published in FR); posted 
on RFMC website 

distribution to occur a minimum of 23 
days before first day of meeting at 
which final action is scheduled 

Public comment - public comment accepted as written letters 
to RFMC or oral testimony at RFMC 
meeting 

minimum 23 days 
 
(RFMC/NMFS may specify a longer 
comment period or an end date for 
accepting written letters) 

RFMC Final Action - RFMC will consider public comments  
- RFMC will respond appropriately to issues 

raised in public comment 
- RFMC decision on recommended action 

3rd RFMC meeting 
 
(RFMC may request further analysis 
in response to public comment before 
they are ready to take final action) 

Secretarial Review Draft  
 
(functional equivalent of CEQ 
Final EIS) 

- Document will include RFMC/NMFS 
response to written public comment on the 
public review draft 

- NMFS will follow existing procedure to 
check document for legal compliance 
(NEPA and other laws) 

after 3rd RFMC meeting 

Transmission to SoC/HQ - RFMC transmits Secretarial Review Draft to 
Secretary 

- ?NMFS files document w/ EPA as Final EIS

begins 90 day approval timeline 

SoC decision on amendment - SoC concurrently signs Record of Decision within 90 days of transmission 
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Sample Format for Analytical Document Supporting Fishery Action Under MSA 
 
Title page (equates to CEQ ‘cover sheet’) 

• Identify title of analysis; responsible agencies; contact person with contact information; 
designation of draft, public review draft, etc; one paragraph abstract; date by which comments 
must be received 

Table of Contents 
Table of Figures and Tables (as appropriate) 
List of Acronyms and Abbreviations (as appropriate) 
 
Summary 

• Identify objectives or purpose of action  (equates to CEQ ‘issues to be resolved’) 
• Identify alternatives and brief comparison of impacts under the alternatives (summary table often 

works well)  (equates to CEQ ‘major conclusions’) 
• In Secretarial Review Draft, describe RFMC’s recommended action, identify how factors were 

balanced among alternatives to enter that into the decision, identify environmentally preferable 
alternative, and state whether all practicable means to avoid or minimize environmental harm 
from recommended alternative have been adopted, or why not 

• In Secretarial Review Draft, include areas of controversy including those raised by the public 
 
Problem statement  (equates to CEQ ‘need for action’) 
Purpose or objectives of action 
 
Alternatives for proposed action  

• explore range of reasonable alternatives 
• include a no action alternative (defined as status quo) 
• identify the preferred action if possible 
• if appropriate discuss why alternatives may have been eliminated from detailed study (this 

discussion may instead be appropriate in an appendix) 
 
NEPA effects analysis (as appropriate) 

• environmental consequences of the alternatives (including direct, indirect, and cumulative effects, 
and describing any adverse environmental effects which cannot be avoided should the proposal 
be implemented) 

• discuss affected environment as necessary to understand environmental consequences 
 
EO 12866, Regulatory Impact Review analysis (as appropriate) 

• description of the affected fishery 
• economic analysis of the expected effects of each alternative relative to the baseline 

 
Analysis of consistency of action with MSA, National Standards 
 
Regulatory Flexibility Act analysis (as appropriate) 

• description and estimate of the number of small entities affected by the proposed action 
• estimate of the economic impacts on small entities 

 
EO 12898, Environmental Justice analysis (as appropriate) 

• assess whether there are disproportionately high and adverse human health or environmental 
effects on a minority population, low-income population, or Indian tribe from the proposed action 

 
List of preparers, list of agencies/persons consulted 
List of those to whom analysis is distributed (for the Public Review Draft) 
References, Index (as appropriate) 
 
Appendices (as appropriate) 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  6 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

1501.7 5.02d (p.15)   
- agency shall publish NOI in FR - No NOI. Differs from CEQ regulations.  
- NOI shall include proposed action 
and alts, logistics of scoping 
process, contact info for RPM 

  

- NOI initiates formal scoping 
process 

- written and verbal comments must 
be accepted during identified 
comment period 

- 30 day min formal comment period 
from date of NOI 

- no ‘formal’ comment period. Scoping 
commences at time when Council initiates 
an analysis and determines draft 
alternatives 

- written comments will be considered by 
RFMC at any time; opportunity for oral 
comments during RFMC meetings 

- at minimum, public has 23 days to 
comment as analysis will be announced on 
agenda, which is published in FR 

 

Notice of 
Intent 

-- 
- agency shall publish NOI in 
FR 

- publish retraction if EIS does not go 
ahead 

- RFMC newsletter announces if analysis 
does not go forward 

 

1501.7 4.01w (p.9), 5.02d (p.15)   

- agency shall invite 
participation 

- solicit comprehensive public 
involvement and interagency and 
Indian tribal consultation 

- RFMC/NMFS will solicit public comment on 
proposed analysis in RFMC newsletter and 
on website 

 

- agency shall eliminate from 
study issues that are not 
significant 

 - RFMC will consider comments and revise 
problem statement and alternatives 
accordingly 

 

Scoping -- 

- agency may hold scoping 
meetings 

- scoping may be satisfied by 
meetings, or request for comment 
on documents; or discussion papers

- RFMC meetings will provide opportunity for 
public input 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  7 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

102(C) 1502.10 5.04b (p.19)   EIS content 
Include: 
- environmental impact 
of proposed action 

- adverse environmtal 
impacts of proposal 

- alts 
- relationship between 
local short-term uses 
of environment and 
long-term productivity 

- irreversible/ 
irretrievable 
commitments of 
resources of proposal 

- cover sheet 
- summary 
- TOC 
- purpose/need 
- alts 
- affected environment 
- environmental consequences 
(to include all elements 
required by statute) 

- list of preparers 
- circulation list 
- index 

- cover sheet and TOC 
- purpose/need 
- summary  
- alts 
- affected environment 
- environmental impacts of proposed 
action and alts including cumulative 
impacts 

- circulation list and list of those 
consulted 

- index and appendices as 
appropriate 

- include all these elements in analysis, as 
well as other requirements of MSA and 
other laws/ executive orders 

 
- see sample document format for a fishery 
action analysis 

 

1502.9    Draft EIS -- 
- draft statements shall satisfy 
to extent possible the 
requirements established for 
final statements in 102(C) 

 - RFMC/NMFS will prepare a Public Review 
Draft of the analysis that will satisfy to 
extent possible the requirements 
established for final statements in 102(C) 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  8 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

102(C) 1506.9, 1502.19 5.04c (p.20)   
  - preliminary review of D/FEIS by 

NEPA coordinator 1 week before 
package is submitted so changes 
can be incorporated  

- NEPA review package (D/FEIS and 
transmittal memos) to NEPA 
coordinator for clearance signatures 
min. 5 days before filing with EPA 

 

- EPA filing requirements will only apply to 
Secretarial Review Draft (functional 
equivalent of CEQ Final EIS). No NOA for 
Draft EIS. Differs from CEQ regulations. 

 

 
Filing and 
Distribu-
tion of 
Draft/ 
Final EIS 

- [final] statement shall 
be made available to 
President, CEQ, and 
public 

- file statement with EPA, who 
will give to CEQ (counts as 
President) 

- distribute to affected and 
interested parties at same time 
as EPA 

- 5 copies to EPA by 3pm each 
Friday 

- at same time, copies of D/FEIS and 
transmittal letter should be sent to 
interested parties 

- EPA publishes NOA 1 week later 
 

- Public Review Draft will be circulated to the 
RFMC, interested entities and persons, 
minimum 30 days prior to the first day of the 
RFMC meeting at which final action is 
scheduled to occur 

- Draft will be accessible to the public on 
RFMC website and available by request 

 

1506.10, 1503.1 5.04c.6   
- comment period for DEIS is 
minimum 45 days from NOA 

- date of NOA determines start of 
review period 

- public comment period on DEIS is 
min. 45 days 

- Public Review Draft will be available for a 
minimum of 30 days before RFMC final 
action. Differs from CEQ regulations. 

 
Comments 
on Draft 
EIS 

-- 

- agency shall request 
comments of appropriate 
Federal, State and local 
agencies, Indian tribes, 
affected public and 
organizations 

 - RFMC/NMFS will consult with affected 
Federal, State and local agencies and 
Indian tribes (some of whom are 
represented on RFMC) 

- RFMC/NMFS will request comments from 
public and specifically any persons or 
organizations who express interest 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  9 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

1503.4 5.04c6   
- all comments or summaries 
thereof must be attached to 
FEIS regardless of merit 

- must include all substantive 
comments or summaries of 
comments received during the 
public comment period of the draft 
EIS 

- RFMC/NMFS will include all written 
comments on the Public Review Draft in 
Secretarial Review Draft (functional 
equivalent of CEQ Final EIS) 

 

- agency must assess 
comments individually and 
collectively, and respond 
appropriately (5 ways) 

- comments must be responded to in 
an appropriate manner 

- RFMC will consider all comments, written 
and oral, on both drafts and respond 
appropriately 

 

Final EIS -- 

- must state response in FEIS  - RFMC response to written comments will 
be included in the Secretarial Review Draft 

 

1505.2, 1506.10 5.04c.7   
- agency shall prepare a 
concise public record of 
decision 

- ROD will be made available 
through appropriate public notice 
(but not necessarily FR) 

- RFMC will include recommendation to 
Secretary of Commerce on the MSA action 
as part of the Secretarial Review Draft 

 

ROD shall: 
- state the decision 
- identify all alternatives, 
including the environmentally 
preferable alternative, and how 
factors were balanced to enter 
into the decision 

- state whether all practicable 
means to avoid or minimize 
envtl harm from selected alt 
have been adopted, or why not

 - RFMC will address these elements in its 
recommendation  

 

Record of 
Decision 

-- 

- no decision may be recorded 
until later of 90 days after NOA 
for DEIS or 30 days for NOA of 
FEIS 

- ROD may not be recorded until min 
30 days from NOA for FEIS 

- NEPA analysis (EIA) will be submitted with 
MSA action, and ROD will be finalized along 
with SOC decision on MSA action 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  10 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

5.01c, 5.04c.8   Termin-
ation 

-- -- 
- environmental review process may 
be terminated at any stage 

- termination must be announced in 
the FR and explained in writing to 
EPA 

- for supplemental NEPA documents, 
must notify CEQ if process stops 
after draft SEIS but before final 

- proposed MSA action, including NEPA 
analysis (EIA), may be terminated at any 
stage 

- RFMC newsletter announces if analysis 
does not go forward 

 

1506.6 5.02b (p.13)   
- agencies shall make diligent 
efforts to involve the public in 
preparing and implementing 
NEPA procedures 

- RPMs must make every effort 
throughout process to encourage 
participation of affected Fed, State, 
local agencies, Indian tribes, and 
interested persons 

- public involvement keystone of RFMC 
process – MSA requires regular, open 
meetings; timely public notice of time, place, 
and agenda of meetings; interested persons 
may present written or oral comments 

 

- agencies shall provide public 
notice of hearings/mtgs, 
documents 

- in cases of national concern 
notice to include publication in 
the FR 

- RPM must provide public notice of 
NEPA hearings/mtgs, documents 

- RFMC meetings/agendas noticed in FR, 
documents available on RFMC websites (or 
by request) 

 

Public 
Involvemt 

-- 

- hold hearings/mtgs where 
appropriate 

- solicit appropriate info from 
public 

- public involvement may be solicited 
through hearings/mtgs and through 
comments as appropriate  

- RFMC meetings held regularly 
- public invited to comment on any RFMC 
agenda item  

 

1506.5 2.02 (p.3)   Agency 
Responsib
ility 

-- 
- EIS shall be prepared directly 
by or by a contractor selected 
by the lead agency, or by a 
cooperating agency 

- NOAA NEPA coordinator will 
review and provide final clearance 
for all NEPA envtl review 
documents 

- a designated RPM will carry out 
specific proposed actions in the 
NEPA process 

- procedure should reflect that RFMCs are 
partners in preparing NEPA analyses and 
complying with NEPA procedures 
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NEPA Compliance in Implementation of Fishery Actions Under MSA 

2/28/2007 3:41 PM  11 

NEPA Process – Environmental Impact Statement  
 NEPA Statute CEQ Regulations NOAA NEPA procedures (216-6) 

Proposed MSA EIA approach 
 

1508.4 5.05, 6.03d.4   Categorical 
Exclusion 

-- 
- category of actions which do 
not individually or cumulatively 
have a significant effect on the 
human environment and which 
therefore require neither an EA 
nor an EIS 

- actions that individually and 
cumulatively do not have the 
potential to pose significant effects 
to the quality of the human 
environment 

- examples given 

- same as NOAA procedure   

1506.11 5.06   Emergency 
Actions 

-- 
- when emergency 
circumstances require an 
agency to take action with 
significant environmental 
impact without observing these 
regulations, the agency should 
consult with CEQ 

- if timelines associated with EIS limit 
attaining the objectives of the 
emergency action, the NEPA 
Coordinator may consult with CEQ 
about alternative arrangements for 
NEPA compliance 

- same as NOAA procedure  
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SALMON TECHNICAL TEAM REPORT ON MAGNUSON-STEVENS ACT 
REAUTHORIZATION IMPLEMENTATION 

 
The Magnuson-Stevens Fishery Conservation and Management Reauthorization Act of 
2006 (MSRA) amended National Standard 1 of the Magnuson-Stevens Act to require that 
fishery management plans “establish a mechanism for specifying annual catch limits in 
the plan (including a multiyear plan), implementing regulations, or annual specifications, 
at a level such that overfishing does not occur in the fishery, including measures of 
accountability.”  Exemptions from this requirement are provided for species having a life 
cycle of approximately 1 year, and in cases where the annual catch limits (ACLs) and 
accountability measures (AMs) are otherwise provided for under an international 
agreement. 
 
The National Marine Fisheries Service has interpreted the ACL to mean a specified target 
amount of measurable landings and discard mortality removed from a stock (or stock 
complex) each year, and that the ACL must be set at a level that overfishing does not 
occur. 
 
The intent of the ACL/AM requirement of MSRA is to prevent overfishing.  The Salmon 
Technical Team has identified a number of potential issues related to the development of 
ACLs and AMs for salmon stocks: 
 

1. Overfishing for Chinook and coho stocks included in the Pacific Coast salmon 
FMP is defined in terms meeting conservation objectives.  These objectives 
are generally expressed in terms of annual spawning escapement, not in terms 
of catch.  The STT believes that providing adequate spawning escapement is a 
more direct measure of management success than can be provided by the 
monitoring of catch. 

2. The stock origin of fish cannot be determined visually in ocean fisheries.  This 
means that the only limits that could currently be set would be at a “stock 
complex” level by species.  Implementation of a systematic coastwide genetic 
stock identification (GSI) monitoring program could potentially provide the 
ability to monitor catch at a finer scale, but there are currently stocks 
identified in the FMP that cannot be discriminated on a genetic basis. 

3. Many of the salmon stocks identified in the FMP are excepted from the 
overfishing provisions of the FMP by virtue of being listed as threatened or 
endangered under the Endangered Species Act, stocks of hatchery origin, or 
stocks for which impacts in Council area fisheries are low.  As explained in 
the FMP, the Council defers its conservation objectives to the ESA 
consultation standards for listed stocks because they meet the intent of 
overfishing provisions of the MSA.  Hatchery stocks are excepted from the 
FMP overfishing provisions because meeting hatchery goals is not considered 
to be a conservation issue, and stocks with low exploitation rates in Council 
fisheries are excepted because manipulation of fishery impacts by the Council 
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would not be likely to have a measurable impact on the status of the stocks.  
The relation between the ACL/AM provisions of the MSRA and these 
excepted stocks is unclear. 

4. Many of the stocks covered by the Pacific Coast salmon FMP are also 
managed under the provisions of the Pacific Salmon Treaty (PST).  The PST 
places limits on fishery impacts on these stocks and contains accountability 
measures, and may thus exempt these stocks from the ACL/AM provisions of 
the MSRA. 

5. Coho (and pink) salmon are only vulnerable to Council area fisheries during 
the final year of their life, and the majority of fishery impacts on Chinook 
salmon typically occur in the same year that they would mature and leave the 
ocean to spawn.  Large interannual variability in year class strength and this 
relatively brief window of vulnerability to fisheries contributes to high 
interannual variability in the allowable catches in Council fisheries, and leads 
to dynamics similar to those of annual species which are exempt from the 
ACL/AM requirements.  Because of the life history characteristics of salmon, 
AMs should focus on reasons why ACLs may have been exceeded rather than 
compensating for high catch in one year by reducing catch in the next. 
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Agenda Item C.2.c 
Supplemental GMT Report 

April 2007 
 
 

GROUNDFISH MANAGEMENT TEAM REPORT ON MAGNUSON-STEVENS ACT 
REAUTHORIZATION IMPLEMENTATION 

 
The Groundfish Management Team (GMT) reviewed the issue paper developed by Council staff 
regarding potential mechanisms designed to avoid overharvest and optimize sector fishing 
opportunities (Agenda Item C.2.a, Attachment 2).  The GMT agreed that the approaches outlined 
in the paper warrant further analysis to evaluate their suitability for inclusion in the Council’s 
management toolbox.  The GMT focused their discussion on the issues of multiple year 
Optimum Yields (OYs) and carryover provisions.  Sector-specific multi-year OYs and carryover 
provisions might, for example, facilitate individual roll-over of quota pounds in a trawl 
individual quota program, provide more opportunity to mitigate for “disaster” tows, as well as 
provide some protection against intersector pre-emption.  However, such provisions might limit 
management flexibility in balancing the bycatch scorecard across sectors, or could result in 
greater harvest constraints at the conclusion of a multi-year OY, potentially resulting in fishery 
closures for extended periods.  These benefits and costs, as well as other complexities associated 
with this approach, could be explored further in the 2009-2010 SPEX EIS.  
 
Presently, acceptable biological catches (ABCs) and OYs for some species are set at an 
aggregated complex level (e.g., other flatfish).  The current level of information does not support 
stock assessments for individual species within these complexes.  The GMT would consider a 
requirement for Annual Catch Limits (ACLs) for individual species within the Groundfish 
Fishery Management Plan that do not have enough data to support stock assessments to be 
unfeasible.  The GMT recommends that ACLs be set at the complex level for these species, with 
periodic review of the status of individual species within these complexes to determine if change 
is warranted.  The GMT also suggests that the Council consider, possibly as part of a future 
harvest policy workshop, investigation of stock complex or assemblage assessments to better 
address groups of data-poor species.  Another approach would be to use data-rich species as 
indicators for management for data poor species with similar life histories and habitat 
associations.   
 
The GMT notes that the ABCs and OYs currently employed in groundfish management, and the 
associated precautionary approaches, meet the revised Magnuson-Stevens Act’s ACL 
requirements for most groundfish species.  One area where the current process might need to be 
revised to meet new ACL requirements would be for species that have been assessed to be above 
B40, since OYs for those species are set equal to their ABCs.  However, if complete inseason data 
are provided in a timely manner (e.g., in a trawl IQ program) and management can respond 
quickly (e.g., the whiting fishery), then it may be feasible to set the OY equal to the ABC.  A de 
facto “buffer” already exists for species below B40 as a result of the Council’s existing 
precautionary harvest adjustments.  Otherwise, the GMT is pleased to note that the Pacific 
Council is ahead of the nationwide curve. 
 
GMT Recommendations 

• Analyze multi-year OYs for use in the TIQ program and/or intersector allocation. 
• Set ACLs at the complex level until species specific information becomes available. 
• Examine mechanisms to prevent overfishing in cases where OYs are set equal to ABCs. 
• Forward Alternative 2 for setting ACLs and AMs to the Secretary for consideration as the 

preferred alternative (C.2.b, Attachment 1). 
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Agenda Item C.2.c 
Supplemental GAP Report 

April 2007 
 
 

GROUNDFISH ADVISORY SUBPANEL REPORT ON MAGNUSON-STEVENS ACT 
REAUTHORIZATION IMPLEMENTATION 

 
The Groundfish Advisory Subpanel (GAP) had a thorough discussion regarding implementation 
of Magnuson-Stevens Fishery Conservation and Management Act issues with an emphasis on 
items significant to the Pacific Fishery Management Council.  The GAP has specific comments 
on the following: 

 
1. Role of the Scientific and Statistical Committee (SSC) 
2. National Environmental Policy Act (NEPA) process 
3. Annual Catch Limits and Accountability Measures 
4. Mandatory buffers 
5. Multi-year optimum yields (OYs) and carry-over provisions 
6. Stipends  

 
Role of the SSC 
The GAP recommends that the PFMC’s SSC maintain the advisory role it has fulfilled in the 
past.  The SSC should continue to provide the Council ongoing scientific advice for fishery 
management decisions, including (1) recommendations for acceptable biological catch (ABC), 
preventing overfishing, maximum sustainable yield, achieving rebuilding targets; and (2) reports 
on stock status and health, bycatch, habitat status, social and economic impacts of management 
measures, and sustainability of fishing practices.  With respect to OYs, the GAP recommends 
that the SSC provide an appropriate range of OY alternatives to the Council and that the Council 
makes the ultimate policy decisions on catch levels.  The GAP also believes that an emphasis on 
the economic and social impacts of regulations should be pursued more aggressively by the SSC. 
 
NEPA Process 
The GAP believes that the current protocol for public involvement in the decision-making 
process is sufficient and provides ample opportunity for stakeholder involvement. 
 
Annual Catch Limits and Accountability Measures 
The GAP believes that annual catch limits and accountability measures are accomplished with 
the current OY system and that over the years the Council has utilized some form of annual catch 
limits with accountability measures routinely in the fishery management process.  For example, 
OYs are currently set to prevent overfishing.  Accountability measures, such as the 40-10 rule, 
seasons, trip limits, bag limits, rockfish conservation areas (RCAs) and other tools are routinely 
used to ensure catch levels do not exceed the OY. 
 
Mandatory Buffers 
The GAP does not support a mandatory buffer system.  The GAP believes that buffers should be 
considered on a species by species basis as appropriate.  The GAP recognizes that “buffers” are 
already incorporated in our current management through catch monitoring and that data poor 
stocks are generally managed in a more precautionary way utilizing buffers.  For example, OYs 
for stocks in the precautionary zone are set below ABC.  When appropriate, buffers should 
continue to be established through the annual specifications process. 
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Multi-year OYs and Carry-over Provisions 
The GAP believes this approach should be analyzed and included in the tool box for use as 
appropriate.  The GAP recognizes that there may be some unknown biological issues associated 
with this type of approach, but believes that these impacts should be further explored in NEPA 
analyses when annual specifications are decided. 
 
The GAP is cognizant of problems with being able to access up-to-date harvest data, including, 
but not limited to, recreational harvest data in some areas, and how the delay in data acquisition 
could effect both the establishment of OYs and inseason adjustments.  The GAP believes that 
setting a multi-year OY would provide the most flexibility for managers and harvesters, and 
would help avoid the types of problems that are addressed in Agenda Item C.2.a, Attachment 2 
such as: 
 

• One sector’s overharvest pre-empting fishing opportunities for another sector; 
• The current management system that relies on uncertain catch monitoring is more prone 

to overfishing; and 
• The current management system thwarts fishermens’ efforts to explore strategies to fish 

more selectively to reduce bycatch.  Multi-year OYs and carryover provisions would 
allow individual fishermen and fishery sectors to manage risk over a longer period and to 
explore more sustainable fishing practices. 

 
Stipends 
Stipends for advisory panels are now authorized in the MSA.  The GAP recommends the Council 
seek funding for this. 
 
 
PFMC 
04/03/07 
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Highly Migratory Species Management Team Statement on the Implementation of 
Annual Catch Limits and Accountability Measures in the Magnuson-Stevens Act 

Reauthorization 
 
The Pacific Fisheries Management Council’s (Council) Highly Migratory Species 
Management Team (HMSMT) briefly reviewed and discussed the development of 
National Standard 1 Guidelines to implement Annual Catch Limits (ACLs) and 
Accountability Measures (AMs) as required by the Magnuson-Stevens Reauthorization 
Act (MRSA) and discussed under Agenda Item C.2 at the April 2007 Council meeting.  
The HMSMT notes that P.L. 107-479, sec. 104(b) states that ACLs/AMs shall be 
established “unless otherwise provided for under an international agreement in which the 
United States participates…”  Given the migratory nature and trans-boundary distribution 
of the 13 Management Unit Species (MUS) actively managed under the HMS Fishery 
Management Plan (FMP), the MUS are subject to management agreements under Pacific 
Regional Fishery Management Organizations (RFMOs), including the Inter-American 
Tropical Tuna Commission (IATTC) and the Western and Central Pacific Fisheries 
Commission (WCPFC).  The HMSMT recommends that the National Standard 1 
Guidelines include criteria and clear-cut procedures for determining when the terms of 
international agreements and resolutions are sufficient to substitute for the requirement to 
develop ACLs and AMs.   
 
The HMSMT has a number of concerns related to the application of ACLs/AMs to HMS 
MUS managed under the Pacific Council’s HMS FMP. First, catch by U.S. fisheries 
managed under the HMS FMP generally comprises a small portion of the total regional 
catch, ranging from less than 1 percent (tropical tunas, for example) to a maximum of 
about 15 percent for North Pacific albacore.  The bulk of the remaining catch is made by 
commercial fishing vessels from other nations.   
 
It is our understanding from the presentation by Rick Methot under Agenda Item C.2 that 
all sources of fishing mortality would need to be accounted for in the computation of 
ACLs.  Obviously, the Council (or the U.S.) could not unilaterally establish ACLs for the 
fractional catch of each nation.  Effectively, an ACL could only be applied to the U.S. 
portion of the catch, which presumably would be determined based on recent catch 
estimates for the FMP-managed U.S. fisheries.  However, two HMS FMP stocks, Pacific-
wide bigeye tuna, and Eastern Pacific Ocean yellowfin tuna, have been declared subject 
to overfishing by the Secretary of Commerce.  As already noted, the estimated U.S. catch 
of these species is a very small fraction of the total estimated regional catch; if the U.S. 
unilaterally set the ACL at 0, or as indicated by section 304(i)(2)(A) set the ACL relative 
to the impact of U.S. fishing vessels, this would have almost no effect in ending 
overfishing while potentially severely disadvantaging U.S. West Coast-based HMS 
fisheries.  More generally, the U.S. could be severely disadvantaged by unilaterally 
setting an ACL while similar constraints are not placed on those nations making the bulk 
of HMS catches.  Those fisheries principally responsible for current overfishing may not 
be held accountable while U.S. fisheries would be constrained with little effect on stock 
status.  In this regard, it should be noted that in general national quotas have not been 
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established and assigned by either the IATTC or the WCPFC (the exception being quotas 
established by the IATTC for bigeye tuna caught by large scale longline vessels). 
 
Similarly, some of the stocks managed under the HMS FMP are also managed under the 
Western Pacific Council’s Pelagics FMP.  However, since domestic quotas or harvest 
guidelines have not been established for these stocks, allocation amongst the fisheries 
managed under the Councils’ respective FMPs has not been an issue.  Presumably, the 
two Councils would need to establish something like the “sector ACLs” discussed by Dr. 
Methot.  This will require a higher level of coordination between the two councils than 
has heretofore been the case.  The HMSMT recommends that the National Standard 1 
Guidelines should include criteria for two or more Councils to establish consistent ACLs 
without disadvantaging their respective fisheries. 
 
Second, the Guidelines should clarify whether biological reference points, upon which 
the Overfishing Level (OFL) would be based, should be established unilaterally and 
solely under our FMP or adopted domestically pursuant to their identification and 
agreement upon at the international level.  In 2005 National Marine Fisheries Service 
(NMFS) requested that the HMSMT develop biological reference points for MUS 
managed under the HMS FMP; subsequently NMFS indicated it would be preferable if 
biological reference points were first adopted by the appropriate RFMO, and based on 
any such agreement, incorporated into the HMS FMP.  If this latter policy is adopted, 
establishing an OFL would be contingent in part on action at the regional level.  If the 
former, the biological reference points and related OFLs could be inconsistent with any 
subsequent action at the regional level. 
 
Third, the HMS FMP includes two categories of species, actively managed species and 
monitored species.  The latter comprises some 49 species that have been caught in FMP 
fisheries in the past, may not be managed under any other framework, or are of special 
concern due to unique biological characteristics.  Monitored species are incidentally 
caught in HMS FMP fisheries, often discarded as bycatch, and are principally included in 
the management unit to track the effectiveness of bycatch reduction measures and any 
other federal or state management measures for these species.  Many, if not most, of these 
species are caught in non-U.S. fisheries where there is little or no documentation of catch.  
This could make it very difficult to account for all sources of fishing mortality and 
compounds the problems discussed above with unilaterally establishing ACLs for 
domestic catches.  Furthermore, in many cases there is little or no information on stock 
structure for these species.  Thus, even if foreign catch information became available it 
could be difficult to determine whether such catches should be assigned to a single stock 
or, in terms of population dynamics, to separate stocks that should be managed separately 
with a related parsing of the ACL.  The HMSMT recommends that these outstanding and 
critically important issues be considered when formulating the National Standard 1 
Guidelines. 
 
Fourth, implementation of ACL’s also presents a challenge for determining when an 
ACL has been reached in-season and how to provide adequate and timely notice to 
fishery participants. It should be noted that the catch of some HMS species are relatively 
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rare events in terms of overall catch in some fisheries, for example, tuna catches in the 
West Coast recreational fisheries.   Current recreational fishery monitoring programs 
were not designed to adequately track HMS catches for in-season management purposes.   
 
Fifth, there are several HMS MUS (e.g., dorado (mahi-mahi)), whose stock status are not 
monitored on a regular basis by the RFMO’s or any other fishery management body. 
Setting ACL’s for these species without regular stock assessment outputs would be 
highly problematic.  
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Agenda Item J.5.b 
Supplemental HMSAS Report 

April 2007 
 
 

HIGHLY MIGRATORY SPECIES ADVISORY SUBPANEL REPORT ON COUNCIL 
OPERATING PROCEDURE FOR MAKING HIGHLY MIGRATORY SPECIES 

RECOMMENDATIONS TO REGIONAL FISHERY MANAGEMENT ORGANIZATIONS 
 

Memorandum of Understanding 
 
The Highly Migratory Species Advisory Subpanel (HMSAS) reviewed the draft Memorandum 
of Understanding (MOU) in conjunction with the reauthorized Magnuson-Stevens Fishery 
Conservation and Management Act (MSA) and recommends that the MOU be amended to allow 
for broader and more balanced stakeholder representation on the Western and Central Pacific 
Fisheries Commission (WCPFC) Advisory Committee.  Specifically, the HMSAS is concerned 
that the MOU is biased towards the Western Pacific region.  As such, HMSAS advises the 
Council to amend Section V.C of the MOU to: (1) designate an additional seat for the Chair of 
the Pacific Fishery Management Council’s HMSAS; and (2) replace the seat for one Pacific 
Council area albacore troll fishery representative with two or three commercial-at-large fisheries 
representatives from the Pacific region.  Likewise, the three seats allocated to representatives of 
the Western Pacific longline, troll, and hook and line fisheries should be re-designated more 
generally as two or three commercial-at-large fisheries seats.   
 

Council Operating Procedures 
 
The HMSAS also reviewed the draft Council Operating Procedure (COP) document which is 
designed to facilitate coordination and communication of management advice between the 
Regional Fishery Management Councils and the Regional Fishery Management Organizations 
(RFMOs) that operate in the Pacific.  Attached to this report and incorporated by reference is a 
red-line version of the draft COP document. 

 
Magnuson-Stevens Act Reauthorization 

 
The HMSAS submits these initial comments with regard to annual catch limit accountability 
measures under Agenda Item J.5.  These comments apply equally and should be considered 
along with other comments on Agenda Item C.2.  HMSAS members expressed the following 
concerns: 
 

(1) Does Section 104(b) of the reauthorized MSA exempt HMS fisheries that are managed 
internationally from the Council’s jurisdiction (Section 303(a)(15)), and thus is the 
Council responsible or able to establish annual catch limits? 

(2) If HMS fisheries are not exempt from Section 303(a)(15), then are they exempt due to the 
current measures of the IATTC & WCPFC qualifying as measures “provided under 
international agreement?” 

 
The HMSAS would like clarification about how these new provisions of the Magnuson-Stevens 
Act will affect this Council’s authority to set regulations for U.S. HMS fisheries, and if that new 
authority will, in some way, disadvantage U.S. vessels relative to the fleets of other nations. 
 
PFMC   04/06/07 
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Agenda Item C.2.c 
Supplemental LC Report 

April 2007 
 
 

LEGISLATIVE COMMITTEE REPORT ON THE MAGNUSON-STEVENS ACT 
REAUTHORIZATION IMPLEMENTATION 

 
The Legislative Committee reviewed four general issues under this agenda item and offers the 
following comments. 
 
Annual Catch Limits – The Committee discussed various methods of complying with the new 
requirements for Councils to establish annual catch limits for each fishery that ensure overfishing 
does not occur in the fishery.  After looking at the history of fisheries management by the 
Council since the 1996 amendments to the Act, the Committee could only find one instance in 
which overfishing had occurred (petrale sole in 2005) and that problem was corrected as soon as 
it was discovered.  The Committee further determined that the Council had several precautionary 
management systems in effect, including but not limited to the harvest control rule for 
groundfish, precautionary optimum yield (OY) settings for highly migratory species (HMS) and 
coastal pelagic species (CPS), and conservation controls for salmon.  Finally, the Committee 
noted that the Council is proceeding with a groundfish intersector allocation and a trawl 
individual quota (IQ) plan, both of which would add accountability.  The Committee therefore 
recommends that that Council document these controls to prevent overfishing, submit them to 
NMFS as evidence that the Pacific Fishery Management Council is already complying with the 
law, and urge NMFS not to enact additional regulations or guidelines that would affect the 
Council’s successful program. 
 
Environmental Review – After discussion with Dr. McIsaac on the work being done by the 
Council Coordinating Committee, the Legislative Committee recommends that the Council 
endorse the Coordinating Committee’s proposal. 
 
Experimental Permitting Process – The Legislative Committee notes that the Council has already 
adopted an extensive science-based review process for exempted fishing permits.  The 
Committee recommends that the Council provide this process to NMFS and request that 
implementing regulations reflect how our process operates. 
 
 
PFMC 
04/03/07 
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Agenda Item C.2.c 
Supplemental SSC Report 

April 2007 
 
 

SCIENTIFIC AND STATISTICAL COMMITTEE REPORT ON MAGNUSON-STEVENS 
ACT REAUTHORIZATION IMPLEMENTATION 

 
The Scientific and Statistical Committee (SSC) discussed issues pertaining to Magnuson-Stevens 
Act (MSA) reauthorization implementation as they relate to the role of the SSC in the Council 
process.  The SSC also discussed particular issues regarding the implementation of annual catch 
limits (ACLs) and accountability measures (AMs). 
 
The SSC’s March 2007 report to the Council on this topic is still relevant.  As such, it is attached 
to this report.   
 
From the SSC’s point of view, the stocks currently managed under Council FMPs that have 
biologically-based control rules governing harvest (e.g., the principal groundfish stocks and 
sardine) may already have sufficient precautionary characteristics to meet the reauthorized MSA 
requirements, such as ACLs, AMs and buffers.  However, many Council stocks are managed 
through control rules that are not biologically based (e.g., minor rockfish species).  While it may 
be desirable to manage all species with control rules, the large number of stocks involved and the 
data-poor nature of the assessments make this impractical for all stocks.  Furthermore, salmon 
are generally managed for escapement, rather than using explicit catch accounting control rules.  
Managing for spawning biomass is generally appropriate, and is arguably closer to the 
management goal.   
 
Even with substantial additional funding, it is unlikely explicit catch accounting control rules can 
be developed for all stocks managed under Council FMPs.  The SSC suggests it may be prudent 
for NMFS to fully consider these factors when creating the National Standards needed to 
implement the reauthorized MSA.  
 
 
PFMC 
04/03/07 
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Agenda Item D.2.b 
Supplemental SSC Report 

March 2007 
 
 

SCIENTIFIC AND STATISTICAL COMMITTEE REPORT ON REVIEW AND PLANNING 
FOR IMPLEMENTATION OF NEW REQUIREMENTS RESULTING FROM 

REAUTHORIZATION OF THE MAGNUSON-STEVENS ACT 
 
The Scientific and Statistical Committee (SSC) discussed new provisions of the 2006 Magnuson-
Stevens Conservation and Management Reauthorization Act (MSRA) as they relate to the role of 
the SSC in the Council process.  The SSC has a number of questions regarding these provisions:  
  
Provision:  “The Council shall establish annual catch limits for each managed fishery that may 
not exceed the fishing level recommendations of its SSC” (MSA 302(h)(6), p. 51) 
 

The Pacific Council has maintained a clear distinction between scientific analysis and 
advice and policy decisions, with the SSC taking the lead on the science.  With regard to 
coastal pelagic and groundfish catch limits, the SSC’s role has been to review the harvest 
control rule and the stock assessments that are fed into the control rule.  The Council’s 
role has been to establish annual catch limits, which (for groundfish) involves taking into 
consideration the decision table showing harvest levels associated with high, medium, 
and low levels of risk to the stock.  While not mandated by the SSC, it has generally been 
Council practice not to exceed the risk-neutral level of harvest indicated by the control 
rule. 

 
If the “fishing level recommendations” that the SSC is expected to provide under the 
MSRA are intended to be numeric catch limits, this will be a major deviation from 
Council practice, as it will require the SSC to make policy decisions.  This raises several 
issues:  (1) Is the SSC supposed to establish catch limits strictly on the basis of biological 
considerations?  If so, this will be tantamount to an implicit policy decision to disregard 
ecosystem and socioeconomic issues in setting catch limits.  (2) What types of 
information would the SSC be required to consider in establishing catch limits?  For 
instance, would the SSC consider results of a regulatory analysis and take input from 
advisory bodies and the public?  If so, then what is the role of the Council with regard to 
setting catch limits?  If not, does this leave the Council and NOAA Fisheries Service 
vulnerable to claims of procedural violations under the National Environmental Policy 
Act (NEPA) and the Magnuson Act? 

 
Provision:  “The SSC shall provide recommendations for acceptable biological catch, preventing 
overfishing, maximum sustainable yield and achieving rebuilding targets, and reports on stock 
status and health, bycatch, habitat status, socioeconomic impacts of management measures, 
sustainability of fishing practices (MSA 302(g), pp 49-50). 
 

Clarification is needed with regard to SSC responsibilities entailed by this provision.  For 
instance, does this responsibility pertain to all species (including salmon and highly 
migratory species)?  In terms of “preventing overfishing” and “achieving rebuilding 
targets”, is the SSC supposed to set numeric bycatch levels associated with rebuilding?  If 

57 of 60



 2

so, then the same issues raised above with regard to the SSC setting of catch limits would 
apply here as well. 
 
Does the requirement that the SSC “provide” reports on stock and habitat status, bycatch, 
socioeconomic impacts of management measures and the like mean the SSC will 
“produce” these reports.  If so, given the Council’s practice of separating analysis from 
review, who will review the SSC’s production of these reports? 
 
The SSC also discussed pending efforts by NOAA Fisheries Service to integrate NEPA 
requirements with fishery regulatory requirements in such a way as to streamline the 
management process.  Given that rationale for the biennial groundfish management and 
assessment cycle was the cumbersome nature of the regulatory process, would such 
streamlining reduce the time lag between groundfish management actions and the stock 
assessments on which they are based?  

 
 
PFMC 
03/06/07 
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From Mark Millikin <Mark.Millikin@noaa.gov> 

Sent Friday, June 1, 2007 11:19 am

To annual catch limitDEIS <annual.catch.limitDEIS@noaa.gov> 

Cc  

Bcc  

Subject [Fwd: Re: WP council breakout sign in sheet]

From Marcia Hamilton, March 27, 2007. 
 
-------- Original Message -------- 
Subject: Re: WP council breakout sign in sheet 
Date: Tue, 27 Mar 2007 08:51:17 -1000 
From: Marcia Hamilton <Marcia.Hamilton@noaa.gov> 
To: Mark Millikin <Mark.Millikin@noaa.gov> 
References: <46032090.9060803@noaa.gov> <46091AD7.E16CEE39@noaa.gov> 
 
Sure, I think I said that although many of our fisheries are known by  
single-species/group titles (e.g. swordfish, tuna) - they are in fact  
multi-target fisheries for which incidental (non-target) species are an  
important component of their revenue. These include mahimahi, ono, opah,  
marlins and other species. There is not much bycatch (i.e. discards) as  
most fish caught is marketable and/or edible. 
 
Another important factor is that many vessels (esp. the large fleet of  
vessels under 40') use more than one gear type in a trip/season/year. So  
again, one part of their activity (e.g. bottomfishing) is a very  
important of their annual fishing operation which could involve trolling  
on the way out to a bottomfishing spot or trolling in the summer and  
bottomfishing in the winter. 
 
I hope  that is the comment you were thinking of! 
Marcia 
 
 
PS - I think it would be very helpful if the NS1/ACL discussion and  
guidelines could uniformly maintain the MSA definition of bycatch as  
fish that are discarded and not retained for sale or consumption. This  
is the definition we use, we refer to non-target catch as incidental  
catch. Folks have gotten confused when alternative definitions have been  
used by NMFS at times. 
 
 
 
 
 
 
Mark Millikin wrote: 
> Thanks very much, Marcia.  Could you please repeat your comment and example related to the 
incidental 
> catch in the Western pelagic fisheries? 
>                                                                                         Mark 
> 
> Marcia Hamilton wrote: 
> 
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>    
>> Hi Mark, 
>> Vera mentioned that you didn't get a copy of the sign in sheet for your 
>> breakout session so I've attached a scanned copy. Please let me know if 
>> you have questions. 
>> Marcia 
>> 
>>   ------------------------------------------------------------------------ 
>>                                                     Name: NS1 breakout session sign in sheet.pdf 
>>    NS1 breakout session sign in sheet.pdf           Type: Portable Document Format 
(application/pdf) 
>>                                                 Encoding: base64 
>>                                          Download Status: Not downloaded with message 
>>      
> 
> -- 
> Mark R. Millikin 
> Senior Fishery Management Specialist 
> Domestic Fisheries Division 
> Office of Sustainable Fisheries 
> Silver Spring, Maryland 20910 
> (Office) 301-713-2341  (Fax) 301-713-1193 
> 
> 
> 
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