IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF NMAI NE
PEGGY HARNO S
Plaintiff, Cvil No. 98-CVv-67-B
V.

CHRI STY' S MARKET, | NC.

Def endant .
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VEMORANDUM OF AM CUS CURI AE THE UNI TED STATES
I N OPPCSI TI ON TO DEFENDANT CHRI STY' S MARKET, INC. 'S
MOTI ON TO DI SM SS

| NTRODUCTI ON

Plaintiff Peggy Harnois is a person with a disability who
uses a wheelchair. She has filed a conplaint alleging that
defendant Christy's Market, Inc., has violated title IIl of the
Anericans with Disabilities Act, 42 U S.C. 88 12181 through
12189, by failing to renove architectural barriers to access at
several Christy's Market |ocations in Miine. Anong other things,
she alleges that Christy's Market |ocations fail to provide
parking that is accessible to people with disabilities, that
there are no accessible routes to the entrances to Christy's
Markets (due to a |ack of curb cuts and curb ranps), that the
entrances to Christy's Markets are inaccessible, and that aisles
within Christy's Markets are inaccessible.

The defendant has filed a notion to dismss Ms. Harnois'
claimunder Fed. R GCv. P. 12(b)(1), arguing that this court

| acks subject matter jurisdiction of the claimbecause M.



Harnois failed to notify relevant state authorities of her claim
thirty days before filing this action. The defendant's position
rests on an erroneous reading of title Ill of the ADA, and should
be rejected.

ARGUMENT
The Pl ain Language of Title Il1l of the ADA Makes O ear that
Plaintiffs Are Not Required to Pursue Adm nistrative Renedies
Before Filing Suit In Federal Court.

Title I'll of the ADA, 42 U S.C. § 12181 through 12189,
prohibits discrimnation on the basis of disability. Anong other
things, it requires private entities that own, operate, or |ease
publ i c acconmpdations to renove architectural barriers to access
to their facilities, when renoving those barriers is readily
achievable. 42 U S . C 88 12182(a), 12182(b)(2)(A)(iv). This and
the other provisions of title Ill are enforced both by the
Attorney General, who is specifically authorized to investigate
conpl ai nts of non-conpliance and bring actions to enforce the
statute, 42 U.S.C. § 12188(b), and by private citizens, who are
al so authorized to institute civil actions to vindicate their
rights. 42 U.S.C § 12188(a)(1).

The authority for suits by private citizens is found in
section 308(a)(1) of the ADA, which provides that

[t] he renedi es and procedures set forth in section

2000a-3(a) of this title are the renedi es and

procedures this subchapter provides to any person who
I's being subjected to discrimnation on the basis of

'Christy's Market also argues that the venue of this action
should be transferred to Portland. The United States expresses
no opinion on the defendant's arguments as to venue.
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disability in violation of this subchapter or who has

reasonabl e grounds for believing that such person is

about to be subjected to discrimnation in violation of

section 12183.

Id. Section 2000a-3(a) of title 42 is the codified version of
section 204(a) of the Cvil R ghts Act of 1964. It provides that

[ W henever any person has engaged or there are reasonable

grounds to believe that any person is about to engage in any

act or practice prohibited by section 2000a-2 of this title,

a civil action for preventive relief, including an

application for a permanent or tenporary injunction,

restraining order, or other order, may be instituted by the
person aggrieved and, upon tinely application, the court,
may in its discretion, permt the Attorney Ceneral to
intervene in such civil action if he certifies that the case
is of general public inmportance. Upon application by the
conpl ai nant and in such circunstances as the court may deem
just, the court may appoint an attorney for such conpl ai nant
and may aut hori ze the conmencenent of the civil action

W t hout the paynent of fees, costs, or security.

42 U.S.C. § 2000a-3(a).

Thus, the "renedy" adopted for title Ill of the ADAis a
civil action for injunctive relief. The "procedures"” it provides
are intervention by the Attorney CGeneral in a case certified by
the Attorney Ceneral to be of "general public inportance,” and,
"[u] pon application by the conplainant and in such circunstances
as the court may deemjust," appointnment of an attorney for the
conpl ai nant and the commencenent of suit w thout the paynment of
fees, costs, or security. Neither the "renedi es" nor the
"procedures" include any requirenent of notice to any state or
| ocal authority.

The notice requirenent that Christy's Market seeks to inpose
comes froma different provision of the Cvil R ghts Act —

nanmely, section 204(c) (codified as 42 U . S.C. § 2000a-3(c)).



That provision does require that in states or other political
subdi visions with statutes that offer civil rights protections, a
plaintiff nmust notify the relevant state or | ocal agency at | east
thirty days before bringing an action on a claimarising under
the Civil Rights Act. 42 U S.C § 2000a-3(c). > The problemwith
t he argunment advanced by Christy's Market is that title Il of
the ADA specifically incorporates only section 204(a) of the
Cvil R ghts Act, and not section 204(c). |Indeed, there is no
mention of section 204(c) anywhere in the ADA. Despite this
fact, Christy's Market nonethel ess argues that the requirenents
and procedures of section 204(c) should al so be added to the ADA
In any inquiry into the nmeaning of a statute, "[t]he

| anguage of the statute [is] the starting place."” Robinson v.

Shell Ol Co., 519 U.S. 337, __, 117 S. Ct. 843, 849 (1997).

The Suprene Court has nade clear "tinme and again that courts nust

presune that a legislature says in a statute what it neans and

“Section 204 (c) of the Civil Rights Act provides that

[i]n the case of an alleged act or practice prohibited by
this subchapter which occurs in a State, or political
subdivision of a State, which has a State or local law
prohibiting such act or practice and establishing or
authorizing a State or local authority to grant or seek
relief from such practice or to institute criminal
proceedings with respect thereto upon receiving notice
thereof, no civil action may be brought under subsection (a)
of this section before the expiration of thirty days after
written notice of such alleged act or practice has been
given to the appropriate State or local authority by
registered mail or in person, provided that the court may
stay proceedings in such civil action pending the
termination of State or local enforcement proceedings.

42 U.S.C. § 2000a-3(c).



means in a statute what it says there.” Connecticut Nat'l Bank

V. Germain, 503 U S 249, 253-254 (1992). Here, the | anguage

could not be nore plain: Congress specifically incorporated only
one provision fromsection 204 of the Gvil R ghts Act —section
204(a) —and omtted the rest. There is no reason to believe
that Congress did not do so intentionally.

Indeed, it is well-settled that when one statute is nodel ed
on another, but omts a specific provision contained in the
original, "a strong presunption exists that the |legislature

intended to omt that provision.”" Kirchner v. Chattanooga Choo

Choo, 10 F.3d 737, 738-739 (10th G r. 1993) citing Bank of

Anerica v. Wbster, 439, 691, 692 (9th Gr. 1971); Crane Co. V.

Ri chardson Constr. Co., 312 F.2d 269, 270 (5th Gr. 1973). See

al so Frankfurter, Sone Reflections on the Reading of Statutes, 47

Colum L. Rev. 527, 536 (1947) (in construing a statute, "[O0]ne

must also listen attentively to what it does not say").®

The legislative history of the ADA al so makes cl ear that
there are no prerequisites to filing a federal action under title
I11. A colloquy between Senator Harkin, one of the primary
sponsors of the ADA and the floor nanager of the bill, and
Senat or Bunpers, a co-sponsor, indicates that pursuit of
adm nistrative renedies is not required in suits under title 111

MR. BUWPERS. * * * |if somebody who is disabled goes
into a place of business, and we will just use this
hypot heti cal exanple, and they say, "You do not have a
ranp out here and I amin a wheelchair and | just went
to the restroomhere and it is not suitable for

wheel chair occupants,” are they permtted at that point
to bring an action adm nistratively agai nst the owner
of that business, or do they have to give the owner
some notice prior to pursuing a |l egal renedy?

MR HARKIN. First of all, Senator, there would be no
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Title I'll of the ADA is not sinply a carbon-copy of title II
of the Gvil R ghts Act of 1964. Wile both prohibit
di scrimnation by public acconmpdati ons, Congress recogni zed that
di scrimnation based upon disability is manifested in ways that
are distinct fromdiscrimnation on the basis of race, color,
religion or national origin, and chose to address themin a
different way. Rather than sinply anmending title Il of the Cvil
Rights Act to add disability as a prohibited basis for
di scrimnation, Congress enacted a conprehensive statute
addressing a variety of issues —including issues such as
architectural and communi cation barriers to access, 42 U S. C
§ 12182(b)(2)(A)(iv), provision of auxiliary aids and services,
42 U.S. C. 8§ 12182(b)(2)(A) (iii), and requirenments for
accommodations for people with disabilities when they are taking
courses or exam nations for |icenses or other professional
certifications, 42 U S. C. § 12189 —that were not relevant to the
ki nds of discrimnation prohibited by the Cvil R ghts Act. The

ADA has broader coverage of public accommodati ons, and al so

adm nistrative remedy in that kind of a situation. The
adm ni strative renmedies only apply in the enpl oynment
situation. In the situation you are tal king about --

MR. BUWPERS. That is true. So one does not have to
pursue or exhaust his adm nistrative remedies intitle
11T if it istitle lll that is the public accommobda-
tions.

135 Cong. Rec. 19859 (1989). See also G ubbs v. Medica
Facilities of America, Inc., 1994 W 791708 (WD. Va. 1994)
(noting that the legislative history of the ADA "indi cates that
Congress did not intend to require exhaustion of adm nistrative
remedi es for persons with disabilities").
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covers other types of entitites. Conpare 42 U S.C. § 2000a(b)
(covering four categories of public accomobdations) wth 42
U S C 12181(7) (covering twelve categories of public
accommodations), 42 U . S.C. 8§ 12183 (obligations inposed on
commercial facilities), and 42 U S.C. § 12184 (coverage of public
transportation services provided by private entities).

The Third Grcuit faced an anal ogous situation in Sperling
v. Hoffnmann-La Roche, Inc., 24 F.3d 463 (3rd Cr. 1994). There

the issue was whether the filing of a representative conpl ai nt
under the Age Discrimnation in Enploynent Act, 29 U S. C

8§ 626(b), tolled the statute of limtations for unnaned enpl oyees
to becone nenbers of the opt-in class. At the tinme the action
was filed, the ADEA expressly incorporated the statute of
[imtations contained in Section 6 of the Portal -to-Portal Act,
29 U.S.C. 8 255. 29 U S.C. 8 626(e)(1) (1991). The enpl oyer
argued that the tolling question should be governed by Section 7
of the Portal-to-Portal Act, 29 U S C 8§ 256, which was not

i ncorporated specifically into the ADEA. Section 7 would have
requi red enpl oyees who wi shed to opt in to do so within the
Section 6 statute of Iimtations. The Court of Appeals noted
that "incorporation of selected provisions into section 7(b) of
[the] ADEA indicates that Congress deliberately left out those
provi sions not incorporated.” Sperling, 24 F.3d at 470. The
court stated that its decision was "a fairly routine application

of the traditional rule of statutory construction pithily



captured in the Latin maxi mexpressio unius est exclusio
alterius.” 1d. That principle applies equally here.

| ndeed, in construing the requirenents of the enforcenent
provisions of title Ill, several other federal courts have held
that plaintiffs are not required to pursue state adm nistrative
remedies prior to filing an action to enforce title Ill of the
ADA. One of the nost recent decisions was issued by anot her

district court in the First Grcuit, in Bercovitch v. Baldw n

School , 964 F. Supp. 597 (D.P.R 1997). There, as here, the

def endants contended that section 204(c) of the Cvil R ghts Act

is also applicable to clains under title Il of the ADA. 1d. at

605. As the court noted, however,
[njowhere in Title 11l of the ADA, however, is specific
reference to this section ever nade. G ven that Congress
specifically referred to 8§ 2000a-3(a) when outlining the
avail abl e remedi es under Title I1l, we believe that, had it
wanted to make witten notice to state authorities a
requi renment under this title, it would have explicitly done
So.

Id. Oher courts have cone to the sane concl usion. See

Coalition of Mntanans Concerned with Disabilities, Inc. v.

Gallatin Airport Auth., 957 F. Supp. 1166, 1169 (D. Mnt. 1997)

(in case arising under title Ill, court noted that "plaintiffs
need not exhaust their adm nistrative renedi es" before bringing

suit); Gubbs v. Medical Facilities of Anerica, Inc., 1994 W

791708, *2-3 (WD. Va. 1994) (exhaustion of adm nistrative

renedi es not required under ADA); Colorado Cross Disability

Coalition v. Hermanson Famly Ltd. Partnership I, slip op. at 5-

11 (D. Colo. Civil No. 96-W-2492-AJ, Mar. 3, 1997) (title II1



adopts only portions of section 204 of the Gvil R ghts Act, and
plaintiffs are not required to provide notice to adm nistrative
agenci es or exhaust adm nistrative renedi es before bringing
clainms under title Ill) (copy attached as Exhibit 1). Ct.
Devlin v. Arizona Youth Soccer Ass’'n, 1996 W. 118445, *2 (D

Ariz. 1996) (no requirenent of exhaustion under title Il of the
ADA) .

The cases cited by Christy's Market, on the other hand, are
| argely inapposite. For instance, Christy's Market first points
to a case decided in 1993 by the Seventh Crcuit Court of
Appeal s, Stearns v. Baur's Opera House, Inc., 3 F.3d 1142 (7th

Cir. 1993). That case, however, has nothing to do with title I1l1
of the ADA; it deals only with a claimunder the Cvil Rights
Act of 1964 —and there is no question that the notice

requi rement applies to such a claim*

| ndeed, in 1996, in a case
arising under title Ill of the ADA, the Seventh G rcuit nade
clear that there are no prerequisites to filing suit under title

[Il. In Soignier v. Anerican Bd. of Plastic Surqgery, 92 F.3d 547

(7th GCr. 1996), a physician sought certain accommdations in
taking the oral portion of the examfor board certification in
pl astic surgery; when he did not receive the acconmodati ons he

sought, he first appealed to the Board of Plastic Surgery, and

“Similarly, White v. Denny's Inc., 918 F. Supp. 1418 (D.
Colo. 1996), cited by Christy's Market, also deals with claims
arising under the Civil Rights Act, and has nothing to say about
which portions of the Civil Rights Act are incorporated into
title III of the ADA.




after that appeal failed, filed suit in federal court. 1d. at
549. Hi s action was dism ssed on grounds that it was tinme-
barred. 1d. In upholding that decision, the Seventh G rcuit
observed t hat
[u]nli ke an EECC i nvestigation . . ., internal appeals are
not part of the ADA statutory procedure and do not toll the
time for filing suit. Because there is no first obligation

to pursue administrative renedies, Soignier had to file suit
within two years of the accrual date .

Id. at 553 (citation omtted, enphasis added).

Christy's Market also relies on Daigle v. Friendly Ice Cream

Corp., 957 F. Supp. 8 (D.N.H 1997), in which the court posits,
W t hout discussion, that the notice requirenent of section 204(c)
of the Gvil R ghts Act is "made applicable to the ADA by 42
US C § 12188(a)(1)." I1d. at 9. Gven that plaintiff Daigle
was proceeding pro se, however, it appears that the court did not
have the benefit of any argunent fromthe plaintiff as to which
provisions of the Cvil R ghts Act were incorporated into title
1l of the ADA. In any event, in the absence of any expl anation
of how the court reached the conclusion that section 12188(a)(1)
of the ADA incorporated not just section 204(a), but also section
204(c), the opinion is sinply not persuasive.

The only other case cited by Christy's Market is Mayes v.
Al lison, 983 F. Supp. 923 (D. Nev. 1997), in which the court
concluded that the | anguage of title Il was anbi guous as to
whi ch portions of the Cvil Rights Act were incorporated into the
ADA. |d. at 925. The court concluded that the statutory

| anguage was anbi guous because other federal courts had split on
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the question of whether the ADA incorporated just section 204(a),
or more of section 204, including section 204(c). One of the
opinions it cited, however, for the proposition that the courts
were divided on this question, was the Daigle opinion —which, as
not ed above, involved a pro se plaintiff who appears to have
failed to provide the court with any hel pful argunment on the
scope of what is incorporated into the ADA

Al t hough not cited by Christy's Market, one other federal
court has held that the ADA incorporates not just the renedies
and procedures of section 204(a) of the Cvil R ghts Act, but

al so the notice requirenent of section 204(c). Howard v. Cherry

Hlls Cutters, Inc., 935 F. Supp. 1148 (D. Colo. 1996). Although

never articulated, the underlying rationale of the Howard court
seens to be that by incorporating section 204(a), Congress mnust
necessarily have intended to incorporate the rest of section 204
as well. Even a brief exam nation of the other portions of
section 204, however, nmakes clear that Congress could not have
meant to incorporate all of section 204 into the ADA. For

i nstance, section 204(d), which applies in those situations in
which there is no state or local |aw prohibiting the
discrimnation at issue, allows a court in which a civil action
is commenced pursuant to section 204(a) to refer the matter to
the Coomunity Relations Service (“CRS") for alimted tine, if it
believes there is a "reasonable possibility of obtaining
voluntary conpliance.” 42 U S.C. 8§ 2000a-3(d). In adopting the

ADA, however, Congress did not expand the jurisdiction of the CRS
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to allowit to nediate i ssues of discrimnation based on

5

disability,” and it is clear that Congress did not intend to
i ncorporate section 204(d) into title 111

Simlarly, section 204(b), which allows a court to award
attorney's fees to a prevailing party in an action brought under
section 204(a), was certainly not neant to be incorporated into
title I'll. Congress inserted a separate provision into the ADA
specifically addressing the availability of attorney's fees, a
provision which is applicable to all civil actions and
adm ni strative proceedi ngs brought pursuant to the ADA.
I ncl usi on of section 204(b) of the Cvil R ghts Act would clearly
be redundant. G ven that Congress has so clearly chosen to
i ncorporate only section 204(a) of the Cvil R ghts Act into
title Ill, there sinply is no nerit in the argunent that other

portions of section 204 —including the notice requirenent —have

al so (silently) been incorporated.

The CRS is only authorized to investigate, hear, mediate,
and otherwise provide assistance in disputes arising under title
IT of the Civil Rights Act involving questions of discrimination
based on race, color, or national origin. See 42 U.S.C.

§§ 2000a-4, 2000g, 2000g-1. It has no authority to address
disputes involving questions of discrimination based on
disability.
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CONCLUSI ON
For the reasons set forth above, this court should deny

defendant Christy's Market Inc.'s notion to dism ss.

Respectful ly subm tted,

JAY P. McCLOSKEY Bl LL LANN LEE
United States Attorney Acting Assistant Attorney General
District of Mine

JAMES M MOORE JOHN L. WODATCH, Chi ef
Assistant U S. Attorney ALLI SON J. NI CHOL, Deputy Chi ef
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