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SOME OBSERVATIONS ON THE ADMINISTRATION
OF THE SECURITIES LAWS

One of the important services that the American people expect their
Federal government to perform Is requiring adequate and falr disclosure
In the public sale of corporate securities and regulation of the trading
of securities on national securities exchanges and in the over-the-counter
markets. The Securitles and Exchange Commission has been entrusted with

these responsibllities.

In Its administration of the various securlties laws, the Commission
Is responsible, and reports directly, to two permanent Congressional com-
mittees, namely, the Banking and Currency Committee of the Senate and the
Interstate and Foreign Commerce Committee of the House of Representatlives.
To these two standing committees having the responsiblility of watchfulness
over this Commission, the House of Representatives in the 85th Congress
recently created a third committee, known as the Committee on Legislative
Oversight. This committee has been vested with authority to review, study
and examlne the execution of the laws entrusted to approximately 20 inde-
pendent agencies - one of which is the Securities and Exchange Commission.
The stated purpose of this Investigation, which will proceed during the
ensuing year and a half, Is '"'to see whether or not the laws as intended by
the Congress were being carried out or whether they were being repealed or
revamped by those who administer them.!

Differences of opinion, of course, exist respecting interpretations by
the Commission of the statutory standards prescribed in the securities Taws.
Evaluation of the Commission's administration of these statutes by members
of the Congress, by various groups In the regulated industries, by lawyers
and accountants practicing before the Commission and other interested critlcs
Is not always consistent. However, the day-to-day record of the Commission,
reflecting a multiplicity of decisions in the administrative, quasi-judicial,
and rule-making areas, sustains the reasonable conclusion that the laws com-
mitted to its trust have been vigorously and falrly administered In the
Interests of the Investing public.

Three Guiding Principles

In the performance of Its statutory responsibilities under the securi-
ties laws, the decisions of the Commission are guided by three fundamental
principles, First, It must be vigilant in requiring timely and adequate
disclosures of all material Investment facts regarding securitles being
offered to the public or traded on national securities exchanges and vigor=-
ous in prosecuting wrongdoers when fraud in the purchase, sale or trading
of securities has occurred. Second, It must be scrupulous In respecting
the constitutional rights and privileges of all persons subject to Its en-
forcement and regulatory powers. Third, it must be punctilious In render-
ing administrative Interpretations that are consistent with the statutory

standards Intended by the Congress.
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Disclosure and Enforcement

The appralsal of the record of the Commission In applying the principle
of vigorous enforcement should be considered in the context of current'market
conditions., As a result of the high level activity In the securities markets
during the past few years, certaln questionablé practices have germinated to
avold the registratlion and reporting requirements of the securities laws.

One stratagem Involves the Illegal use of the Commission's rule Inter-
preting the statutory definition of !sale.'' Rule 133 excludes from the
definition, and makes the registration provisions Inappllicable to, certain
mergers and consolidations effected under state laws. This Interpretation
has been abused by some promoters to make public distributions of securitles
without the disclosure of essentlal business and financial facts concerning
the Issuer. By using the merger technique the securities of the surviving
company are transferred to the shareholders of the disappearing company who
do not take the securitles for Investment but rather wlth the purpose of
makling a public distribution, The shareholders of both the surviving and
dlsappearing companies are often the same persons, the disappearing company
having been formed simply to serve as a conduit for the distribution of the
securitlies of the surviving company. In certain instances Involving listed
companies, the true nature of these transactions has been concealed by fil~-
Ing Incomplete and misleading reports with the natlional securltlies exchanges
and with the Commission,

Another artifice for avoiding registration is the misuse of the private
offering exemption., Issuers of securities and controlling persons have
relied without justification upon representations made by offerees In
transactions purporting to be private to hold the securitles for investment
when, In fact, thelr real Intent is to make a public distribution of the

securities.

A third practice that Is employed to avold the disclosure requirements
Involves the use of foreign flnancial institutions. There have been cases
where controlling persons of an Issuer have transferred large blocks of Its
securities through forelgn banks and trusts to boiler-room brokers and dealers
for resale to the public. The anonymous, numbered accounts of these Instltu=
tions shleld the ldentitles of the controlling persons and make It more
difficult for the Commission to detect those responsible for violations of
the registration and ant!=fraud provisions of the securities laws. '

In order to achlieve more effective control over these 11legal activities
by fringe operators, the Commission Is attempting to clarify the situations
where the ''no sale' theory embodied In Rule 133 may .approprlately be used.

It Is certainly not applicable to merger transactlions which constitute a
subterfuge for dlstributing securlities without adequate disclosure. “The
Commission has also intensified Its enforcement program by using the follow=
Ing techniques.
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First, It has used Its power to suspend trading In, or to wlthdraw the
registration of, securitles listed on national securities exchanges where It
has reason to belleve that an Issuer has filed false, misleading or Incomplete
reports with the exchanges and with the Commisslion or has violated the regis-
tration requirements., The Commission has also summarily suspended trading In
such securities for successive periods of ten days both on the 1lsted and In
the over-the=-counter markets pending final determination of the proceeding
on withdrawal or suspension.

Second, the Commission has been immedlately instituting stop order pro-
ceedings agalnst [ssuers of new securities to prevent registratlon state-
ments from becoming effective where It has reason to belleve that a registra-
tion statement Is Instinct with fraud or was not filed In good falth complli~
ance with the disclosure provisions of the Securities Act.

Third, the Commission has employed its denial and suspenslon powers
agalnst Issuers filing under Regulation A, which exempts offerings of
$300,000 or less from the full registration requirements, where It appears
that the issuer has falsely represented materlal facts or has not fully com=
plied with the terms and conditions of the Regulatlon,

Fourth, the Commisslan has greatly accelerated the tempo of its inspec=
tions of brokers and dealers, and has substantially Increased the number of
Judiclal and adminlistrative proceedings against brokers and dealers. This
aspect of the enforcement program Is particularly Important due to the attrac-
tion into the securities Industry of a law-breaking element which has en-
gaged In the practice of distributing to the public large blocks of securities
In violation of the reglstration requirements.,

Fifth, the Commission has adopted a streamlined procedure for prepar-
Ing and referring to the Department of Justice for prosecution certain types
of criminal actlons,

Respect for Constitutional Rights and Privileges

The second fundamental principle that underlies the decislons of the
Commission Is to respect the rights and privileges of all persons subject
to I'ts regulatory jurisdiction. The Commission has always been keenly
sensitive to observe the constitutional guarantees of due process In exercls~
Ing Its prosecutory, quasi-judiclal, rule-making and administrative functlons,

Prior to Issuing formal orders of investigation, which create the
authority to subpoena witnesses and to take testimony under oath, the
Commission carefully considers the facts obtalned by its staff in the
course of a preliminary examination of a matter that point to possible
violatlons of the securities laws. The function of the Commission In In-
stltuting formal investigations is similar to the action of a United States
District Court Judge or United States Commissioner In determining that
there Is probable cause to hold a defendant for grand Jury action.
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When a quasi-judiclal proceeding Is Instituted by Its order noticing
an administrative hearing before one of its hearing examiners, the Commis~
sion Is careful to treat all partles to the proceeding in exactly the same
manner. It does not consult ex parte on any phase of the proceeding with
the members of its staff who are handiTng the case, nor does It assoclate
itself with any of the prosecutory functions once an administrative proceed=-
Ing has been commenced. After the evidentiary hearing Is completed, the
record is referred to the Commission. On the basis of an independent review
of the entire record, including proposed findings and conclusions, exceptions
to the recommended decislon and briefs In support thereof, and oral argument,
the Commission makes Its decision. |Its decisfons, of course, are subject

to review by the federal appellate courts. !

In the exercise of Its broad rule-making powers under the statutes
committed to Its Jurisdiction, the Commission promulgates Its proposed rules
for public comment prior to thelr adoptlon, A 1lberal time period of at
least 30 days Is usually afforded to Interested parties to prepare and sub=
mit to the Commission thelr written comments on the proposals. Frequently,
where proposals. are controversial, the Commisslon may give Interested
parties a further opportunity to express thelr views on the subject in a
public hearing before the Commission. |f the proposal Is materially revised
in the l1ight of these comments, the Commission may again circulate It for
additional consideration by the public.

Two administrative procedures of the Commission have occasionally been
criticized. One procedure is prescribed In Regulation A, Under this Regula=
tion the Commission has the power to Issue a temporary order, prior to hold-
Ing a hearing, to deny or suspend the use of the exemption, where It has
reason to believe that the terms and conditions of the Regulation have not
been complied with or where fraud appears to be Involved in the offering.
These .temporary orders, which are Issued ex parte, are similar to restrain-
ing orders that have historically been used by courts of equity to stop
summarily further alleged violatlons of law pending a hearing on the merits.
The Commisslon Issues these temporary orders only after appropriate investiga-
tion by its staff has Indicated that there Is reasonable basis to believe
that the provisions of the exemptive regulatlon have been or are about to
be abused. An order does not become permanent If the Issuer requests a
hearing and the Commisslion fails to establish the existence of a violation
of the statute and the regulation, The remedy of issuing temporary orders,
so that the commencement or continuance of lllegal offerings may be imme-
diately restralned, serves the paramount interest of the investing public.

If the Commission had to walt until the completion of a formal administra~
tive hearing before it could prevent an offering from being made, the
securities could, in the meantime, be sold and Investors could be injured.

The second procedure Involves an administrative practice where the
Commission has instituted a stop order proceeding to prevent a registration
statement from becoming effective. The Commission has been criticized for
refusing in some Instances to consider amendments to the registration state-
ment filed after the commencement of the proceeding. Instead of amending
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the Issues raised In Its original notice ordering the stop order proceeding
In the light of changes presented In amendments to the registration state-
ment, the Commission has generally exercised Its discretionary power to try
the case on the basis of the issues presented by the initial fillng.

There are at least four substantial reasons which Justify this practice.
First, the Commission Is not always able to determine the truth and accuracy
of a proposed amendment or whether It corrects all of the alleged deficiencies
in the registration statement until the record in the evidentiary hearings
has been fully developed. Second, the consideration of amendments before the
conclusion of the hearing may cause infinite confusion regarding the issues
to be decided by the Commission., Third, It may delay the final solution of
the controversy. Orderly procedure and expeditious determination of what
pertinent facts should be disclosed in the reglstration statement require
that the hearing go forward on the basis of the iIssues raised in the init{al
order for hearing. Fourth, the public Interest would not be served if amend-
ments are offered as a means of terminating the proceedings and. foreclose+
ing public disclosure of misstatements In a registration statement that the
Commission would make in its published Opinion, particularly If there is an
‘existing public interest In securities of the issuer,

Some Important Interpretations Dealing with Registration

The third fundamental principle that guldes the Commission Is to make
fair and consistent interpretations of the provisions of the securities
laws to particular factual situations within the statutory standards pre-
scribed by the Congress. Many of the most significant Interpretations made
by the Commission deal with the necessity for complying with the registra~
tion and prospectus requirements of the Securities Act.

What Constitutes a Publlc Offering?

The first basic consideration in determining the applicability of the
registration provisions Is whether the transactlion by an Issuer, or any
person controlling or controlled by an issuer, involves a public offering.
The standards enunciated in the Ralston Purina case are observed by the
Commission in Its day-to-day Interpretations of thls question. |In thls
case, the Supreme Court rejected a numerical test of offerees as the sole
criterion for determining whether an offering Is public or private, How-
ever, It did approve the adoption by the Commission of some kind of minimum
figure, as a matter of administrative convenience, In deciding If a claimed
private offering exemption might be available. The principal test Is
whether the particular class of offerees needsthe protection afforded by
registration. This determination turns on the knowledge of the offerees
about the affairs of the Issuer or their access to the same kind of Informa-
tion about the issuer that would be contained in a registration statement.

As a rule of thumb, the Commission has considered that an offering
made to not more than 25 or 30 persons, who take the securitles for
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investment and not for distribution, Is generally a private transaction

not requiring registration. Where an offering Is made solely to Institution-
al Investors, such as large banks and Insurance and investment companies, the
Commission, In some Instances, has not required registration even though the
number of offerees may have been as large as 80 or 90. The issuance of a
no action" letter by the Commission concerning an offering to such a large
number of Institutional investors, however, Is by no means automatic since
the facts and clircumstances of each case vary and It does not necessarily
follow that all Institutions of that type are capable by themselves of ob-
taining the pertinent Informatlion about the Issuer that would be provided

In a reglstration statement.

Where an offering is made solely to the employees of an Issuer of
securities, the Commission does not give a 'no actlon'' letter if the number
of employees to be solicited exceeds 25 unless there (s a showing that the
offering Is limited to executive or management personnel who are acquainted
with and have access to the business and flnancial information concerning
the Issuer. Except for a relatively few very large corporations, the Com-
misslon has been of the view that most Issuers have not more than 100
employees who can quallfy under the Ralston Purina standards.

In the case of offerings made to more than 25 or 30 persons who are
nelther institutional Investors nor management type employees, the Issuer
must make a showing of special circumstances to justify the conclusion that
the offering may be exempt from registration as a private transaction, The
Commission considers several factors. One Is the relationship of the
offerees to the Issuer - such as close affillation with directors and officers,
exlsting financlial interest in the Issuer through securities ownership, and
debtor-creditor customer or attorney-~client relationships. The Commission
also takes Into account the investment experience of the oferees, the price
of the units being offered, and the relationship of the offerees to the Issuer
and to each other., Under these standards, If a few of the offerees, although
not sophlsticated investors themselves, are closely connected with other
offerees who are knowledgeable about the affairs of the Issuer, the private
offering exemption might still be avallable, The Commission has seldom glven
a "no action' letter where the number of offerees In this category substantial-
ly exceeds 25 persons. It Is difficult for an Issuer to make a persuasive
showing to the Commisslon that all the offerees In a large group are so
sufficiently informed about the Issuer that none needs the protectlions afforded
by the registration and civil llablilities provisions of the Act.

In applying any numerical test It Is not the number of purchasers who
finally agree to invest but the number of offerees to whom the offer Is made
which Is the significant factor. Thus, an offering by newspaper advertise-
ment to sell only to 25 persons would necessarlly be a public offering, since
It Is addressed to the public generally. Even an offering to sell to the
first 25 Institutional Investors who express an Interest in buying would be
public, If addressed to large groups of institutional Investors without refer=
ence to thelr relationship to the Issuer or thelr knowledge of the issuer.
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In any event, before a 'no action' letter will be given, the Commission
must be satisfied that the offerees will take for investment and not for dis-
tribution. The term “taking for Investment" Is not equated with the holding
of a securlty for the capital gains period under the tax laws. If an offeree

Intends to sell the security after six months or even after a year, he Is not

really taking for Investment. Sometimes a 'no action" letter Is requested by
a purchaser who presumably took for investment Inlitially but alleges a ‘ichange
of clrcumstances" to Justify selling the securities withlin a short time after
making the Investment. A bona /fide change In clrcumstances to support a
claim that the purchaser did not take down the securities with the Intent to
effect a distribution, and thus be an underwriter, Is difficult to sustaln.
Certainly it Is not a bona fide change of circumstances that the stock has
either Increased or decreased In value,

what Is Control?

A second basic conslderation In declding whether registration of a
securties offering Is required may involve the question of control., The
registration provisions-are applicable only to Issuers, underwrlters and
dealers, and the offeror of securlties may, in the ordinary sense, be none
of these persons. However, a so-called controlling person of an Issuer
cannot make a distribution of his shares through a broker or dealer wlthout
registration, for the reason that the definition of underwriter In the
Securities Act Includes any person who engages In distributing securlities
for a controlling person.

The meaning of ''control'' Is ''not a narrow one, depending upon a
mathematical formula of 50 percent of voting power, but is broadly defined
to permit the provislons of the Act to become effectlve wherever the fact
of control actually exists." 1/ The question whether control exists Is, of
course, dependent upon the facts In any particular case. At best, the
resolution of the question is difficult because of the many subtle factors
Involved In any appralsal of all the surrounding clrcumstances.,

The criteria which may be signiflcant In a particular case in making
a determination of control Include the following: first, whether the person
Is or has been an offlcer, director or promoter of the Issuer or has or had
representation on the board or has the power to obtain representation;
second, whether any member ‘of his famlly group has been or |s presently
represented In the management of the Issuer; third, the percentage of securl=-
ties owned of record, beneflcially, In a representative capacity, or other~
wise, by him and his family group and by persons In a close relatlonship to
him or his family group; fourth, whether there are any large blocks of
stock held by others who appear to play a more dominant position In the
management or who are in a position to outvote him; fifth, whether his and
his family's stock has been necessary to establish a quorum at annual meet-
Ings; sixth, whether there has been any proxy contests or other evidence of

1/ H.R. Rep. No. 85, 73d Cong., Ist Sess. (1933), p. 12
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dissatlisfaction or conflict between him and the management; seventh, whether
he or his family group has recelved substantial payments or benefits from
the Issuer; elghth, existence of voting trusts, protective committees, re-
organization or bankruptcy proceedings and similar matters. The question of
control becomes more difficult In cases where other persons hold an equal or
larger amount of stock. These cases frequently involve a determination
whether or not the persons act In ‘concert and are In effect in Joint control
of the lssuer or whether they are totally independent of each other.

Reglstration of Convertible Securltles

The applicabllity of the reglistration requirements to convertible
securities is often misunderstood by the financial bar and by Industry. An
Issuer must register both the convertible security and the security to be
Issued upon conversion If the conversion privilege is Immediately effectlive,
The rationale Is that the Issuer Is making an Immediate public offering of
both securities. However, if the conversion right is not exercisable until
some future date, the securities to be later issued on conversion need not
be reglstered at the time of the initial public offering of the convertible
security. Reglstration Is intended only for securities that will be offered
In the near future and not for securitles that will be offered at some
distant future date,.

Whether or not there has been registration of either the convertible
securities and the securities to be Issued on conversion, or both, at the
time of the Initial offering of the convertible securities, Section 3(a) (9)

of the Securities Act may operate to exempt from the registration or prospectus

requirements the actual issuance of new securities when the conversion right
Is exerclsed. The actual conversion Is an exchange of securities 'by the
Issuer with Its existing security holders exclusively'" within the meaning
of Section 3(a)(9) ¢ However, if commissions are pald to anyone to solicit
such conversions, Sectlion 3(a)(9) by its very terms would not be avallable,
If such pald solicitation Is not limited to a few holders of the outstand-
ing convertible securities It would constitute a new public offering and
require registration of the securities to be Issued upon conversion.
Delivery of an up-to-date prospectus would be required even If an -earlier
registration statement had been filed covering the securities to be Issued
upon conversion, If that registration statement is out of date or If the
persons solicited include some who acquired thelr convertible securities in
the trading market without having been furnished the earlier prospectus.

Furthermore, If there Is a plan or agreement participated in by the
Issuer, or of which the Issuer has knowledge, that a sizeable amount of
the securities Issued upon conversion are to be distributed to the public,
and are not to be held for Investment, by the holders of the convertible
securities, Section 3(a) (9) would not be available to exempt the public
distributlon. The transaction would then become an underwriting and the
securities to be Issued upon conversion would have to be reglstered,
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This principle Is particularly applicable to the situation where the
initial offering of the convertible security, being a private placement, was
not reglstered. For example, a private placement of convertible bonds |s
made with Insurance companies which are not permitted by state law to hold
common stock of the Issuer as "admitted assets.'! When thelr bonds are con-
verted Into common 'stock the Insurance companies must sell the stock and
Invest the proceeds In "admitted assets.!' Prior to selling the common stock
taken on conversion of the bonds, registration of the stock Is required be=-
cause the conversion Is made with the view to distributing the stock.

Another [llustration would Involve the situation where the conversion
price Is below the market price at the time the convertible security Is
offered. Even though the Inltial offering may have been made to a 1imited
group of institutional or other sophisticated Investors so as to be an ex=
empt private offerlng, It Is apparent that such purchasers can make a quick
profit by converting and then selling the new securlty at the market price
which Is higher than the conversion price. Unless the entire group purchas=
Ing the convertible security takes with an Intention to hold for investment,
.even after converslon, an underwriting Iis Involved and reglstration would
be required.

Prohiblted Activities in Pre-filing Perlod

Related to the fundamental Interpretative problems concerning the
necessity for registering a proposed securlties offering are the restric~
tlons Imposed upon the actlvitles of a prospectlve Issuer in the perlod
prior to flling Its registration statement, The dissemination of informa-
tion about the issuer in the form of brochures or letters, prior to the
contemplated filing of a registration statement,may violate the reglistra=-
tion provisions, If the publication Is designed to ''condition the market"
or to facillitate the sale of a securities Issue to be registered in the
near future. I[n determining the approprlateness of these activitles,
factors such as the nature and content of the publication, the scope of
the distribution of the publlcation, the length of time betweén the dates
of publication and the subsequent filing of the registration statement,
and the relationship of the Issuer to the person responsible for such
publication are consldered,

An Issuer may send Its customary periodic reports to stockholders with=-
out violating .the law provided the reports do not contain an express offer-
ing of securities or refer to an Impending securitles offering In a manner
designed to sqlicit from stockholders and others pre-filing offers to buy.
However, the publication, at or about the time a registration statement Is
to be flled, of special brochures dealing with the prospects of the Issuer
should be avoided. These documents often contaln the kind of puffing state=
ments that are not permitted In statutory prospectuses. Similarly, advertise=
ments that are published by an issuer which are other than routine statements
as to its financlal condition or operations, just prior to the filing of a
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registration statement or during a distribution, are often a thinly velled
attempt to arouse interest In the Issuer's securities rather than In Its
products or services and might be deemed the flrst step in a securitles
offering.

Where an offlicer of a prospective Issuer makes a speech about the
operations of the company in a public forum - such as a securlty analyst
group - shortly before a registration statement s to be filed, the speaker
should take appropriate precautions to avoid any possible Inference that
his remarks were designed to condition the market for the Imminent financ=-
Ing of the Issuer. In a number of recent cases thé Cemmission has advised
the issuer that widespread distribution of reproductfon of such speeches
would raise questions as to possible violatlon of the registration provisions.
Prediction of dollar amounts of profits or projections of earnings are
particularly objectionable since these types of estimates cannot be Incliuded
in a prospectus on the ground that they involve too many unknowns to be
factual in nature.

Apart from publications by the issuer itself or its officers and
directors, publications by underwrliters in regard to the financial condi=
tion and fugure prospects of an issuer may, likewise, violaté the régistra~
tion provisions, If the timing of such publications Is closé to the filing
of a registration statement, Even though an underwriting group may not
have been formed, a broker-dealer who has participated in previous under=
writings for an Issuer may reasonably anticipate that his firm may bé In-
vited to participate in an Impending offering. Consequently, any mérket
tetters distributed by his firm shortly before the filing shoutd A&t in-
clude Information concernlng the prospective issuer. FurthermoFe€, the
broker=-dealer should not prepare special reports on the Issuer after he
has learned about his probable participation in a contémplated financing.
The consequence of the publication of pre-filing material which conditions
the ‘'market or of making sales during the pre-effective periéd (known as
gun~jumping) may be the dental by the Commisslon of acceleratlon of the
effective date of the registration statement.

Conclusion

The ultimate purpose of the securitles laws is to create and maintaln
a healthy climate for the vital processes of capltal formation. The Com-
mission has based its administration of these salutary laws upon sound
principles. The interests of the Investing public are being protected by
an Increasingly vigorous enforcement program. At the same time, the important
Constitutional safeguards agalnst Impairment of the rights and privileges
of Individuals are being strictly respected. And lastly, the Commission
{s making a determined effort to interpret the provisions of the securities
laws conslistently and fairly within the framework of the statutory standards
prescribed by the Congress.
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