S

(o]

ADDRE
of

SAMLEL 0, CLARV, Jr.
Director, Reorgmnization Division

Securities and Exchange Comnission

belore

S.E.C. UNION, LOCAL 5, UNITED FEDERAL WORKER3 OF AMERICA

washington, D. C.
December 13, 1938

35673



The Reorgenization Division was created on June 25, 1938 by the
Commission, Upon its creation there were trensferred to it all the members
of the Protective Committee Study, consisting of 8 lawyers and 3 steno-
graphers, The Division has been continuously expanding since that time and
now consists of 85 persons, It is still growing.

Of its total membership 49 are lawyers, 10 are analysts, 5 are accoun-
tants, 21 are sceroteries, stenogrephers, typists and clerical employees.

In building uv the staff of the Reorgenization Division it has been
our policy to give primary attention to thc members of other divisions of
the Commission who werc interested in the Commission's work under the Chend-
ler Act. The results of that policy are shown by the following figures.,

Of thc attorneys now employed by thc Division, 22 werc transferred from
other divisions of the Commission's staff, Likewise 8 of the accountnnts

and cnalysts werc cn the Commissien's st~if before joiring the Reorganizection
Division. All mombers of the stenogr-anhic and clerierl force of the
Division, savce onc, were on the Commission's payroll at the time of treonsfer
to the Rcorganization Division. In summary, of the Division's 85 members,
50, or well over half, wore transfers from other divisions,

In considering requests for transfer to the Recergenization Division,
therc are two orimery considerations: first, the fitncss of the applicant
for the work of the Division., 5T shall lster describe generally the kind
of expericnce and ourlificetions which we look Tor), And there is, sccondly,
the question of whetheor the eorlicrrt crn »e relenred by his om division
without unduly interfering with the work of thrt Aivisi~n, Obviously, the
older divisions cernnot snare the scrvices of trained mombers of their strffs
withcut impriring to o greater or lesser degree thclr ¢fficicney. Although
at times I hrve been accused of conductine reids on cther divisicns, I heve
found ¢ most cooperative cttitude en the part cf the division hends. I
have found them willing to give carcful cud sympathetic consideration to
requests for trensfers to my divisicn,

In conncction with tronsfers from other divisions, I should point out
that ns o matter of intcr-deprrtmentel courtcesy, & person who is interested

in our work under the Ch-ndler Act shouvld first sperk to his owm division
heed beforce discussing the prosvects in the Reorganization Division with me.

In sccordenece with the Commission's policy of promotion from within -
o policy with which I heartily rgree - two sccretcrial positions werce posted
and filled in the usual way. As the work of the Division inerenses, there
will be additioncl positions posted and filied in this manncr.

So much for the establishment of the Recrgrnization Division and the
building up of ifs staff, .

Joe einer snd Bob Winn have alre~dy described to you the functions of
the Securities ond Exchonge Commission under the Chandler Act. As they heve
pointed out, the Commission is given o signific-nt role in the reorg-nization
of corporstions under thet Aet. Our two princivrl functions are to cpperr
as o vertv before the court where the reorgonization proccedings nre being
conducted £nd to write advisory revorts cn nlans of reorgrnizations. I went
to descrite brieflv the neture of our deily work in errrying ovt those
funeticns rnd the kind of ex~ericnce rnd trrining which best fit a person for
¢ oosition in the MNivision,



-0

Now a petition to reorganize a corporation under the Chandler Act
may be filed in any one of over 80 Federal Court Districts scattered
throughout the country. This means that we may be appearing simultaneously
as a party lo corporate reorganization proceczdings in practically every
region of the United States. In fact we ncw are a party to 17 casecs
divided among the following states: California, Texas, Arkansas, Illinois,
Indiuna, Michigan, Wew Jersey and New York, and court hearings are -being
held this afternoon to determine whether we should be made a party to a
reorganization pending in Portland, Oregon, and another in Boston, Mass.
It is necessary that our attorneys he available to attend court hearings
in all these courts, Obviously it is necessary tha*t an adequate force
be stationed in the field and, accordingly, we have created reorganization
units in every regional offies of the Commission except Denver, and one
will be established there as soon as the need arises, The importance
of our work in the field is shown by the fact that of the total number
of persons assigned to work under the Chandler Act, 46, or over half,
are stationed in the field. In some offices we have at present only
one attorney, in others we have scveral attorneys and one or more
accountants and analysts, In liew York, for example, the unit consists
of 12 attorneys and thrce accountants, and we have on several occasions
sent an analyst from the Washington office to help out. New York, as you
might expect, will probably be our busiest office, although it so happens
that we arz actually & pnarty to more reorgenization cases (8 in fact)
in the territory covered by the Cleveland office than in any other.

But New York is ecatching un. We entersd two large cases in New York
City last week as a party. One orf them vas McKesczon & Robbins, Inec.,
which is now receiving so much attention in the newspavers. That is the
case where $18,000,000 of preperty appearing on the books of the company
has simply veanished 'into thin air. The petition to reorganize that
corporation was filsd last Friday morning., Before the end of that same
day the court granted our motion to admit us as a party to the case.

I shall now discuss the division of work and responsibilitics between
the Washington and the field offices. In general, the men in the
regional offices man the front line trenchos, while the Washington
office ncts in effect as the general headquarters of the Reorganization
Division. A most imnortant function of ths field units is the investi-
gation of the facts of reorganization cases. Let us first consider the
investigation made before we become a party to a reorganization casz.
Reorganization cases are bsing filed at the rate of almost 1000 cases a
year or over 3 every working day. As Bob Winn pointed out, every petition
thet is filed is carefully examincd on the same day it is received in
Washkington by a group of attorneys who write a report outlining the
salient facts revealed by the petition. Our first concern is whether or
not we should teks steps to becomne a party. Many of the cases filed
involve small companies without a public investor interest, that is %o
say, there is no class of sscurities outstanding held by members of the
public. We do not feel that we can serve a useful purpose in those cases
so we classify them as inactive. On the other hand, all casss involving
an investor interest which is at all substantial, we classify as active
with a view to the Commission's participation as a party. Frequently the
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extent of the public interest does not appear on the face of the petition,
so we write a letter to the field office requesting a report on the

face amount of securities held by the public, and if the information

is available, the number of investors, and whether most of them are con-
centrated in one place, say the city where the company is located or
whether they are scattered throughout one or more states. We also
request the field office to report to us any other facts which would have
a bearing on the desirability of the Commission's participation in the
case.

The regional office upon resceipt of our letter directs an attorney,
or sometimcs an accountant or an enalyst, to assemble the necessary
facts. This is done by studying the various papers which have been
filed with the court clerk in the case and when necessary by inter-
viewing the private parties or their attorneys who are interested in
the reorganization. A report is then transmitted to Washington. The
facts it contains, together with all data which our attorneys and analysts
have assembled concerning the case hers from the files of the Commission
and from secondary sources, such as Moody's , are then considered and a
decision made whether or not to recommend to the Commission that we
become a party. If the decision is in the affirmative, all members of
the Division here in Washington, who have worked on the case, appear
before the Commission and present that recommendation. If the Commission
agrees with that recommendation, the rogional office is notified and
an attorney appears tefore the judge in his chambers or in some cases
in open court and presents the Commission's motion to become a party.

So far all the motions have been granted without any difficulty. Fowever,
the motion which is being presented today in Boston is being opposed by
the attorney for the company and we have not yet heard whether we have
been successful,

Once we are made a party to the case, the scope of the investigation
by the field office is expanded. Obviously in situations as complex as
the typical reorganization, extensive knowledge and information is
necessary in order to act intelligently on the numerous questions and
issues which arise in the proceedings, especially those involving the plan
of reorganization. Accordingly, a detailed study is made of the cor-
poration's organization, history, the reasons for its financial distress,
its financial condition, the kind and amount of securities which it
has issued, its earnings in the past and the chances of its making a
profit in the future. The attorneys study all the legal asnects, the
accountants frequently make an examination of the books and records of
the company apd the analysts cover a variety of facts, such as tho
nature of the business of the company and whether its management has
been competent or incompetent. Someone from the field office usually
inspects the property of the debtor constituting its principal asset
and such inspections to date have covered such varied properties as a
toll bridge, a warehouse, an oil well, an athletic club and a hotel.

When a plan of reorganization is proposed, both an attorney and an .
analyst subject it to a detailed scrutiny, giving particular attention
to such questions as the concessions made by each class of security
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holders corrared with the berefits recei—ed, whether the plan is
feasible = t»gt is, can the comneny overete under “t -rithout th
necessity of enother recrgenization in the near future, and whether
the terms and conditions of the new securities adequalely protect the
investors.

When 11 the rolevant facts concerning a case are assembled
by the field staff, they are embodied in en inter-cffice report to
the Jashington office. In two cases to dete these reports have been
so compreensive and informative that, with the Commission's wermissicn,
we heve handed them to the interested parties and to the judge.

This fact findineg work of the field cffice requires talent of a
high order, It requires painstaking effort, the use of imegination
to comprehend what mey be lurking below the surface, the ability to
assimilatec and undcrstand complex factuel situations and to express
intellirently in writing the findings 20d conclusions of the investi-
retor. This vor¥k also derands the ability to ret along with peovle so
that the necessary facts can be obtaired without creating unwarrarted
artagonisms, The investigetors' tesk may not be as spectacular as that
of the attorneys who revresecnt the Commrission ot court heerings on
reorganizetion metters., Nevertheless it comnstitutes the backbone of
the Division's worr for, rs T Meve strted, without o complete undeor-
standing of tre facts we ceonrot prss intcllirently on & reorgonization
vldn or on otrer issues srisire in the nose.

Tre furctions of t-c Tashirgton officec n conrection with the
field investipetio~s ~re to fellov the sovrse of the field work -as
closely rs vossible, to suvggest le~ds to be followed nan? to study cnd
become thoroughly rrmilirr with the reports submitied by the field.

As ¢ varty to ¢ rcorganization =2cse we h-ve a right to present
our views unon every issue whizh is wrescvnted to the court, Hony of
the issues will no® cone~rn us bu% we ordin~rily would hive onc of our
field attorncys present ot everv court hearing to ast as aa ohserver.
On issues which do concern us, our attorrcy would be in there cross-
exrmining witressss and mecking crgumerts of law and of fect, Let me
illustrate this work bv deseribing our <ctivitics in connection with =
heariap on ¢ reergenizetion plen - the most impertent issuc arising in
o rcorganizetion, The vlan would reccive the close nttention of cur
atterncys and anelysts in the field. Tacir findings would be reviewed
by our attornevs -nd aralysts in Weshington. Ve would then rccommend
to the Commission whether to avprove or opvcse the vlon, If the
latter, wc would probebly exvress to the Commission our opinion as to
what a fair plan would be. Let us assume thot the Commission authorizes
us to opvese the plen. Ve would then eonvey the Commission's instruc-
tions to the ficld office, Ordinarily we would inform the private
parties of this before the court hearing so as to give them an oppor-
tunity to modify the plan in accordance with our views, if they so
desire., In two cases to date we have heen successful in this end have
avoided an oven covrt firht. Failing this the attorney in charge of the
case in the field would avnear in court and ovpose the plan., He would

..
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probably cross-examine the witnesses presented by those favoring the
plan., He might have to put one of the Commission's accountants or
analysts on the stand to give expert testimony on various asvects

of the case., He would explain to the court why the Commission believes
the plan unfair, referring to any pertinent legal precedents on the
fairness of the plan, And finally he wovld indicate the Commission's
views as to necessary modifications of the plan,

A descrivtion of these duties suggests the kind of ability we
desire for the rerresentetion of the Cormmission before the courts.
The sttornev should he able to think on his feet, to examine and
cross-exsmrine witnesses so as to develoo the nerSinent facts and to
vresent facts and srguments cleerly ard narsuasively, In other words,
he should be e pood court lawver, Ve would exvect the imvertant court
hearings to be handled by lewyers with nrevious court experience,
However, there will be a number of issues of lesser importaonce which
can be asrigned to the younger attorneves, who can thus gain valustle
exverience in court. As their abililies are cvidenced, more und more
resvonsibility can be placed upon them.

In the course of our work it will frequently be necessary to
prepare memoranda of lew for onr cwn infermstion or briefs for
filing in covrt. The necessarv legal rosearch and the actual writing
may be done by the ficld attorneys and reviewed by the sttorneys in
Washington, cr all the work may be done herc.

When a plan is referred to us for a formal advisory report
after a court hearing on the plan (and T should »oint out that we
have had no cccasion es vet to write such n report), the final -“ret-
ing of the report will be done by our attorneys and snclysts in the
Washington office, based on the facts of the cese develoved by our
field staff. Such reports, of course, will be presented to th
Commissicn for apvoroval before they are released.

I want to discuss briefly the general functions of the Washington
staff, As mv vrevious remarks have indicated, its princival fuactions
are to follow and review the work of ithe field offices, making such
suggestions es ars necessary from time to time, Cuesticns of volicy
are worked cut here, All matters which must receive Commission esovoroval
are whipped into shave by the Washington staff for vrresentation to
the Commigsion, It also coordinates the work of the various fizld
offices to sée, for examnle, that one office does not snmnrove & nlan
of reorgenizetion wh’'le another office is opnwosing a similaer plan.

To exvedite the work *n Washinston, we assign an attorney, and
if the cese is important enough to warrant it, an analyst, to every
reorganization case as soon as it aprears that the Commission may
participate as a party. It is their tack to become thoroughly informed
as to the case, and if the Commission becomes a perty, to follow the
case throughout its entire proceedings. Thus each attorney and each
analyst will be handling a number of rcorranization cases and will
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examine everv important sten taken in those cases.

Now as to the tvre of exrerience a=d training which is desirable
for the wery of the Division - let us first consider the attornevs.
As you no doubt have realized from my previous remarks, our attorneys
do very similar work to that of attorneys in lerge law offices which
handle a number of reorganizetion cases, True our approach to the
problems involved is different as we have no private clients to serve,
but the problems are the same., Hencc previous legel experience in
corporate reorgenizations is desirable, 1In fact, with very few excep-
tions, all sttorneys above the grade of junior who were appointed to the
Reorgenization Division from outside the Commission had had reorganiza-
tion exverience. This, however, does not foreclose from our considera-
tion Commission attorreys who lack reorganization experience, as I
believe that brains ard general ability outweigh exverience alone.
However, a general knowledge of corporate law and acquaintence with
corporatte finance are desirable.

As to the accountants, the work is similar to that performed
by members of the staff cf a public zcceounting firm. Accordingly
experience with such a firm or previous work along similar lines
would be desiratle.

Cur anelysts have to perform such a variety of tasks that it
is. difficult to describe the kind of exverience that would be useful.
Generally sveeking trsining in anslvsing securities, studying corporate
setuns, and, of course, vrevious exverience in analysing reorganization
plans would be helrful,

As to our stenogranhic vositiozs, siace so much of the dictation
will involve legel matters and legal terminology, previous experience
in working for attorunevs, either within or outside the Commission,
would prove advantageous,

I emnhasize these matters because the Division is constantly
expanding both in Washington and in the field, Our present force
is barely able to keep up with our present buarden of cases and we.
are getting into more reorgenizations all the time.
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