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The first observation which 'I would like to make about the Chandler
Act is that it is not a Commission Act in the sense in which we talk
about the 1933 Act or the 1934 Act. You can't logically talk about the
Chandler Act as the 1939 Act. The Commission has to do with only a very
small part of that Act. Because of the confusion that prevails in many
minds afout it, I will take a few moments to clear tha~ up,

The Chandler Act is a general amendment of the National Bankruptcy
Law. The N~tional Bar~ruptcy Law which we have today was first ~laced
on the statute books in IS9S and it has been amended from time to time.
Then in 19~8 this nretty wholesale revision of the law was made and it
bears the name of its introducer, Congressman Chandler. The law provides
generally, as you would expect of a bankruptcy law, for many tynes of
financial distresses individuals, corporations, farmers, wage earners _
dependent u~on the kind of relief which Congress thinks is appropriate
for that particular person Or grou~ in the light of public policy, in the
event that they come into financial difficulties which, of course, is the
reason fo~ hav Lng a bankruptcy law.

In 1934 for the first time, in this country at least, the law nro-
vided a statutory scheme whereby a corporation of substantial size with
all kinds of creditors, some of whom had securities such as a lien or a
mortgage, others of whom were general creditors without security, could,
in the event of financial difficulties, change their corporate set-up to
some form which woul3 be more ~onsistent With the then realities of the
situation. That was through an amendment of the ~ankruptcy Law which
became popularly known by the section number Ln ti~e law itself, so that
even the ordinary, average business man would understand what you meant
when you said that a corporation was under 778. In fact, when that law
Was passed you might almost say that it became fashionable to say you
were under ?7B because of the number of corporations that immediately
came under it.

That section has now grown into a full chapter and the present
equivalent in the bankruptcy law for what used to be Section 77B is now
Chapter X, and I expect that in the course of time we'll be talking about
Chapter X in about the same friendly and familiar way that they used to
talk about 77B. The Chandler Act also amended many other sections and,
added m~lY new chapters and provisions, but the Commission has no function
to perform and no authority to act under any provision of the bankruptcy
law except Chapter X which, as I stated, deals exclusively with the re-
organization of corporations and the treatment through judici al proceed-
ings of a corporation which is in financial difficulties.

Now, specifically, there are two things which the Commission is
authorized to do in such a case but in order to understand the two
things it is necessary to consider just what it is that ha~pens when a
corporation is in financial difficulties ro.d resorts to Chapter X. The
corporation, if it chooses to act itself, files a petition with the
court in which it sets forth the nature of its business, the amount and
value of its assets, the amount and kind of liabilities it has, the fact
that it is unable to meet its debts as they are maturing or that its
assets are less than its liabilities, that it wants to reorganize, that
it wants to adopt some new corporate structure, and that there is a
reason for it tQ be given such an opportunity in the language of the
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there is a need for relief under Chapter X : and it asks
approve the petition. If the court finds that the petition
enters m! order which s~s that the petition is approved.

The first effect of that order is that it prevents any creditor
of this corporation from resorting to the ordinary remedies of a credi-
tor. If you have a claim, you can't sue the corporation. If you have
a jUdgment, you can't send the sheriff out, because after the order is
approved, if the sheriff takes any property belonging to the debtor,
he is likely to find himself in jail.

The corporation then may be left in possession, that is the judge
may, if he thinks it proper, let the reJular management of the corpor-
ation, through its existing officers and Board of Directors, continue
to manage the business and affairs of the corporation exactly as they
would have if the petition had not been filed except that they are now
relieved of the immediate necessity of meeting their debts. Under 77B
the court had that option in all ca~es, regardless of how large or how
small. Under Chapter X it is provided that where the fixed debts, that
is the debts which are liquidated, so that there is no question about
the amount, and where the debts are due. that is, they are not contin-
gent liabilities but absolutely oWing. where such debts amount to
$250.000 or over, the court must appoint one or more trustees. It can't
let the old management run on just as if nothing had happened, but must
put'some independent person in charge. Some time later, the trustee,
if a trustee is appointed, and possibly creditors or stockholders, will
propose some plan. They will have a scheme for the rehabilitation of
that corporation. Sup~ose the corporation has some ~onds outstanding.
The corpor ation h asn I t the funds to meet them, but it appe aI'Sto be sol-
vent, it is earning more than enough to pay the interest on the bonds,
but the bonds fell due at an awkward t Lme and the corporation is unable
to pay them immediately. A [-Ian m~y be ~roposed whereby the maturity
of the bonds is extended, perhaps provision is made for paying them off
gradually, possibly they might be given some stock in consideration of
their waiting for the payment of their bonds. Or some other plan is
proposed.

The plan must come before the court for a hearing of which all
stockhOlders and creditors and the Securities and Exchange Commission
are notified, and then again we have a branching out. I: the amount
of the liabilities of the corporation is in excess of ~3.000.00C, the
jUdge cannot approve that plan without first send Lng it to the ComrJis-
sion for an advisory report. The judge is permitted to fix the time
in which the Commission has to report, and I might add that the Com-
mission has the option of telling the judge that it does not wish to
report for wh atever re ason it sees fit, but the judge must pe rre It the
Commission at least ~l opnortunity to submit an advisury report if it
sees fit to do so, and if the Commission does do so that advisory report
not only ~oes back to the judge for his consideration as to whether be
should approve the plan, but also must go out to all the parti~s in in-
terest. The reason for the latter provision is that no plan can be ',ap-
proved unless it secures in addition to the approval of the judge, the
approval of srecified percentages of the creditors and stockholders.\ If
the corporation is not insolvent the plan must be approved by two-thirds
of the creditors and by a majority of the stockholders. That percentage

-


-




- 3 -

-'

refers to amounts and not. numbe r-sj. the $1000 bond has 10 votes as comp ared
tc the $100 bond. The reason for sending this report out is that the
security holders, typically investors in those cases where there are over
$3.000,000 of claims, are to have the benefit of the Commission's anal-
ysis of the situation when they are called upon to decide whether they
wish to go along with the plan and accept its provisions, which means that
normally they will. get new securities or changed securities in one way
or another. Now that is one of the t\IO places where, as I said, the Com-
mission has a part to play. It is limited only t-o Chapter X. This is
one of the points in Chapter X Where the Commission has a rol e.

The other provision relating to the Comn.Ls sLon is that iollany
Chapter X case, for the reorganization of a corporation, the Comm Las Lon
may be a party to the proceeding in one of two ways. First, the judge
may request it to be come a party, or the Comm i ssLon may ask the judge to
become a party. Becoming a party ir. any jUdicial proceeding in effect
means that you have the sta.Jding to ask the jUdge for relief of one sort
or another that may be appropriate, and that you have the standing to
appear in court when other people make some kind of motion for relief of
one sort or another and be heard with respect to their applications.

Now, up to the present time we nave not had any case which has come
to the point where the Commission has been requested for an advisory
report, that is, a case where the judbe has had a hearing on a plan
which actually contains a ~ecific proposal for reorganization of a cor-
uoration with liabilities of more thau $3.000,000. We have had a number
of cases of the other type, where the other form of Commission partici-
pation is involved, that is, cases where judges h ave asked us to appear
and become a party and cases where we have asked the jUdge for permission
to a~pear and become a party. I might add that so far as the j~dge's re-
questing us to become a party, that is a form of politeness. We have no
option in the matter, as we do in the event of an advisory report where
we can tell the judge we don't intend to write a report. If the judge
requests us to file a notice of appearance and become a party, that in
effect is a command and we must file a notice of appearance. I suppose
as a matter of fact there is no way in which the jUdge can force us to
speak but it is plain that when we do become a party we have not only a
privilege but. an obligation to take an interested part in the nroceed-
ing and assist in whatever way we can.

The problems that arise in the course of a corporate reorganization
are many and they are quite varied. They are not entirely novel to the
Commission. Where the corporation is a public utility holding company
you no doubt all know that the Commission h~s a somewhat similar juris-
diction, and in fact in many respects, has greater jurisdiction than it
has under the Chandler Act with respect to corporations seeking reorgani-
zation generally. The main difference between the Commission's functions
under the Chandler Act and its functions under any of the other acts is
that the Chandler Act doesn't give the Comm LssLon power to vet9 or to in-
sist upon anything.

Suppose, for example, that the court sends us a ulan for an advisory
report as it has to do in the larger cases and may do in the smaller
cases. The Commission prepares an analysis from which it concludes that
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the plan is simply ho-peless, it is unfair, it is not fe-asible, in other
words, it is terrible, and that report is submitted to the court. There
is nothing in the law that s~ys, despite that report, the judge may not
disagree with everything we said and approve the plan as being fair,
feasible, and in the best intere&t of the creditors and stockholders.
There is nothing to prevent the creditors and stockholders from saying
"We agree with the jUdge and not with the Commission", or perh ans say-
ing "The Commission may be right theoretically, but judging from our
past experience if we don't take this we'll probably get worse ",

The same thing is true with respect to the Commissio~ appearing
'is a party. A party has a right to be heard but, of course, has no
right to control the judge's decision. Being a party in fact amounts to
the right to argue. The right to argue in fact often means defeat.

From that standpoint, you can see that the proble~ in the Reorgan-
ization Division in some respects is different from the problems in
other divisions. In the first place practically all of the wor-k is court
work. It all relates to court work, but principally it is work prepared
for the court and which will reach its fruition, so to speak, in the
court. As a matter of policy we are proceeding on the theory that if the
C3se is one in which the Commission must be asked for an advisory report,
then we ought to come to the court and become a party as quickly as pos-
sib.le, and apply ourselves if the judge doesn't r-e que st, us. In that way
we will be in the case from the start and won't have to find out what it
is all ~bout when the judge sends it to us months, possibly years, later,
wi th a plan, saying "Here is a plan submitted to you as provided by
statute". So that our work is all centered about a court case, in which
our job is not only to analyze the situation find out what ought to be
done, what principles should control in the preparation of a plan of
reorganization _ for presentation to the Commission for its consideration,
but, thereafter to persuade the judge and the interested parties that the
views of the Commission should be adopted. That, naturally, is a far
lesser degree of control than the power to issue stop orders or the power
to withhold app r-ov al of the plan under t-he public ut:li ty Act. Again, of
course, t.h at indicates that since the subject matter we deal with is al-
most exclusively court papers or papers intended for use in the courts,
from the standpoint of staff organization and function not only law-
yers but everybody els~, including stenogr~phic belr, it is a legal job,
in some respects perhaps more of a leg~l job th3D General Counsel's work
which deals perhaps more with office memoranda. Our memo r and a must ulti-
mately find their way to the court, in one form or another.

The things that the Commission hopes to accomplish under this Act
and the reasons why it urged that it be riven the right to ?articipate,
are these. Looking bacy. over the experience under Section ??E under which
there was no participation ei ther by t.l.Ls Commission or by any similar
body, and the experience prior to ??E under other forms of corporate reor-
ganizations, certain things aPFeared to the Commission, as disclosed by
the Frotecti ve Committee Study, to be reasonably clear. In the first
place, the Commission reached the conclusion that when a corporation got
into financial di fficul ties i WaS usually the management, and the banl:ers
who had acted as underwri ters for the managelr,ent.,who continued to con-
trol the entire machinery despite the fact that not infrequently the
reason for failure mi ght be ascribed not only to lack of abili ty but
perhaps to mismanagement, to ac~ual mishandling. Although there was at
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least the possibility that in the past history of the corporation trans-
actions had taken place which gave the corporation a right to recover
moneys due it for one reason or ano~~er, the people who had been involve1
in the transactions could hardly be expected to bring them to the atten-
tion of the security holders and to insist upon recovery. In addition,
there was tee feelinG, supf-orted by lengthy examination of many specitic
reorganizations, that the actual plans that were Froduced for the reor[an-
ization, the proposed corporate set-up, frequently were not feasible 01'

desirable, and, even where feasible, the distribution of the new securi-
ties among the present clain.ants was f'r equen t.Ly un f'a.i r , ~vell w.ier-e , as
under 77B, you couldn't put the plan into effect 't:ithout s ecur-Lu g the
approval of the jud€e, the jUdge really was not in a position in most
cases, or at least in many cases, of r-ende r Lng an informed, expert JUdl::-
ment wi th respect to the fairness of the plan, for a variet.y of r-e asons ,
In the first place, the jUdge didn't have the tir"e, he cou l.dn t t li .....e with
this case, this was just one of a lo~ of cases that he had, dnd, in addi-
tion to the reorganization cases that he had, he tad ordinary bar.krnptcy
cases which involved the liquidation of small bankru~tcy cases~ he sat at
times in criminal cases, civil cases, the week after in involved patent
cases. That was not the kind of attention which could on the part of a
most competent and intelligent person, produce the knowledpe and famili-
ari ty which was needed fo r- expert j "ldglTlent. In the second place, it was
the view of the Commission that to render an informed Judgrr.ent, one needed
more assistance than a j ud ge or-d.i na r-I ly had dt n i, s command. You couldn't
prescribe zaedicine for a sick corporation without having some better
qualified doctors than tI,e JUdge was Li.k eLy to have at his command, The
studies involved, the analysis, even the securing oi the facts, let alone
drawing the conclusions from the r'ac t,s , were sorne t.hLng wh.i ch the judge
couldn't do by himself. As a rule he had to rely on the parties who all
had their own axes to grind. It isn't cus tonarv to find people cO!Tling
into court representing a private client and telling the ~udGe all the
relevant facts, without omissions or color. So the nel:d for an expert
form of assistance was rr.ost strongly stressed. One of the forms which
the supplying of that assistance tOOk, as I have already indicated, is
the Commission's participation. I should add, however, that on the COIa-
mission's recomffiendation o~her changes were made. For example, ~he ap-
pointment of an independent trustee wh~rever the debts amount to $250,UOO
or more was also one of the r-ecomn end atLons strongly insisted upon. 'l'he
Commission felt strongly that the jUdge and the security holders required
tha.t an independent person should take hold of the situution when t~inrs
reached the stage of insolvency. That is, it isn't a. single device of
Commission participation as a cure-all for these cases. The Commission's
functions are one of the devices provided in the new law for the purpose
of securing tairer reorganizations, more feasible reorganizations, a
greater scrutiny of the Board of Directors, a greater call of mana.gement
to account for what has happened in the past. But the Commission would
be the last to assert, and woul d want to dispel t.he idea that its partic-
ipation is to be regarded as all-sufficient for this purpose. The COnJI.!is-
sion itself insisted upon a number of ot.h er safeguards, and the question
lies still in the future as to the extent to wPich all of t.hese safp.~uards
joined together will produce a system of corporate reorganjzations ~hich
will be in the public interest and in the interest 01 investors.

That, of course, is our objective. W~ can only achieve it by recog-
niZing ,that our job is to be as helpful as po s s LbLe, In that way we hope
that we can justify the confidence which has been placed in us by g~ving us
this ,right ~o participate in oorporate reorganizations.




