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A man may b e  wise  i n  h i s  g e n e r a t i o n  and y e t ,  i n  some m a t t e r s ,  make s e r i o u s  
mis takes .  Even g e n i u s  sometimes f a l t e r s .  Our e r e a t e s t  - such  a s  Hamilton,  
J e f f ~ r d o n ;  L inco ln ,  Mr.- J u s t i c e  Holmes - even t h e y ,  s u r e l y ,  were n o t  aLwayd 

) r i g h t .  One can,  t h e n ,  sak .  ( and  I n o s t  e m p h a t i c a l l y  do s a y )  t h a t  Dean Roscoe 
Pound h a s ,  i n  t imes  p a s t ,  g r e a t 8 l y  e n r i c h e d  A r e r i c a n  l e g a l  th in lc inz ,  and y e t  
one 'cau,  wit l iout  i n c o n s i s t e n c y ,  c r i t i c i z e  h i s  c u r r e n t  e f f o r t s  t o  d e n i c r a t e  and 
t o  r e n d e r  impotent  t h e  work of  e x i s t i n g  Commissions and o t h e r  a d m i n i s t r a t i v e  
a g e n c i e s .  

I n  J u l y  o f  t h i s  y e a r  Dean Pound launched a  s h a r p  a t t a c k  on a l l  such b o d i e s ,  
i n  a  r e p o r t  p repared  and p r e s e n t e d  by him a s  Chairlnan o f  t h e  Admirl istral i ive 
Law Conlmittee o f  t h e  American J a r  Assoc ia t io i l .  There lie niade a  b l a n k e t  denun- 
cia.tio11 o f  v i r t u a l l y  a l .1  t h e i r  a c t i v i t i e s  a s  i n v o l v i n g  what h e  c o l o r f u l l y  
c a l l e d  " a d m i n i s t r a t i v e  abso lu t i sm.  "  hen c h a l l e n g e d ,  lie f e l l  back t h e  o t h e r  
day  ( i n  a  speech t o  t h e  Inves tment  Ean!ters A s s o c i a t i o n )  on a  r e t o r t  t h a t  t h o s e  
who d i s a g r e e d  wi th  h i n  d i d  s o  on tile f a l s e  charge  t h a t  he i s  a  " r e a c t i o n a r y .  " 
Low I happen t o  be one o f  t h o s e  who d i s a g r e e  w i t h  Deal1 Pound's  p r e s e n t  views 
on t h e  s u j j e c t  o f  6F.e a d r n i r i i s t r a t i v c  p r o c e s s  -- b u t  no t  on t h a t  ground. 1 
d i f f e r  fror:. him p r i m a r i l y  because  h e  i s  g r o s s l y  mistalren a s  t o  t h e  f a c t s  on 
which h e  p u r p o r t s  t o  r e l y .  

fie e r r s  b a s i c a l l y  i ;~  p i c t i l r i n g  Co[i,missions a s  t l o s t i l e  t o  t h e  Cour t s .  
Tha t  i s  a  mischievous  f a c t u a l .  e r r o r .  Thr.'SEC, . f o r  i n s t a n c e ,  I can say from 
f i r s t - h a n d  knowledge, h a s  no such h o s t i l i t y ,  I t  does  n o t  r e c a r d  t h e  adminis-  
t r a t i v e  p r o c e s s  a s  opposed t o  t h e  j u d i c i a l .  As Judge Huclieson lias o f t e n ,  
p o i n t e d  o u t ,  t h e  j u d j . c i a 1  p r o c e s s ,  even i n  i t s  more orthodo:r t r a d i t i o ~ i a l  as-  
p e c t s ,  i s ,  n o t  i n f r e q u e n t l y ,  a t  bott,om, a d m i n i s t r a t i v e .  And t h e  work o l  any 
Comn.ission, when a c t i n g  q u a s i - j u d i c i a l l y ,  i s  n o t  a t  a l l  a n t i t h e t i c a l  t o ,  but  
i s  a n c i l l a r y  t o ,  and an a d j u n c t  o f ,  even t h e  s t r i c t l y  j u d i c i a l  f u i i c t i o n  of 
t h e  c o u r t s ,  

Dean Pourid, i n  many o f  h i s  trr i t , inCs,  h a s  been fond of  r e f e r r i n g  t o  Coke's 
co.urageous s t a n d  a G a i n s t  King Jai!:esl e f f o r t  t o  p u t  t h e  King above a l l  l e g a l  
r e s t r a i n t s .  But, t h e r e  i s  a n o t h e r  c h a p t e r  i n  Coke's  c a r e e r  t h a t  i s  by no means 
a d m i r a b l e  -- h i s  s - tubborn r e s i s t a . n c e  t o  tlie growth o f  e q u i t y ,  h i s  s t u p i d  e f -  
f o r t s  t o  choke off '  ( o r ,  one  niight sa.y, t o  Coke o f f )  the b e n e f i c e n t  f l e x i b i l i t y  
which t h e  Chance l lo r  was i n t r o d u c i n g  i n t o  a  t h z n  o v k r - r i c i d  l e g a l  sys tem,  a 
f l e x i b i l i + , y  n e c e s s a r y  t o  a d a p t  t h a t  l e g a l  systeo: t o  t h e  new needs  o f  a then  
growing and chang in t  c i v i l i z a t i o ~ i ,  S u r e l y  Coke ' s  famuus f i g h t  a g a i n s t  
Chance l lo r  Ellesrnere was a  notab:e p i e c e  of f o l i y .  Cour t s  o f  e q u i t y ,  a l l  of 
u s  1 1 . 0 ~  a g r e e ,  were n o t  and a r e  n o t  t h e  enemy o f  t!le law c o u r t s  b u t  t h e i r  con- 
p lzment .  Dean Pound, i n  h i s  r e c e n t  mood, i s  i m i t a t i n g  t h e  m i s t a k e s  whi le  
l aud ing  t h e  v i r t u e s  of Coke. F a r  2 e a n  Pound mistakeil ly n e g l e c t s  t h e  - fac . t  t h a t  
Coinmiss i o n s ,  b~hen a c t i n g  q u a s i - j u d i c i a l l y ,  a r e  t,?ie p a t i e n t  s e f v a n t s  of' t h e  
j u d i c i a r y ,  n o t  t h e i r  a d v e r s a r i e s .  I t  i s  a s  unwise f o r  Dean Pound, i n  our day,  
.to t r y  t o  foment s t r iLre  betireen t h e  .two -- b> t h e  ,use o f  s t r i f e - p r o v o k i n Q  words 
1ik.e " a d m i n i s t r a t i v e  absolutj .sm" .to d e s c r i b e ,  :~iost  i n a c c u r a t e l y ,  t h e  p a t i e n t  e f -  
f o r t s  o f  Commissions -- a s  it, was f b r  Coke, s e v e r a l  c e n t u r i e s  ago,  t o  ma!i:e war 
on t h e  Chance l lo r .  

Therc  a r e  a lways ,  of course ,  some nlerl who a r e  greedy f o r  a b s o l u t e  power 
and who, when i t  is possible, abuse ,  b y  i n d i r e c t i o n ,  t h e  l i l r l l ted powers as-  
slgried t o  them. Such men a r e  Eound i n  every  walk o f  l i f e ,  

- ment b u t  111 b u s ~ r ~ e s s  -- aild ( i t  1s sometimes whispered)  eves 
f a c u l t i e s .  'There x e r e  such rlen i n  OUL- own dovercment 
adven t  of t h e  Kew Deal. i joub t l e ss  t h c r e  a r e  some such ncn i n  o f f i c e  i n  
Ikshin: ton today.  I a n  happy, i.owever, t o  s a y  t h a t ,  during s e v e r a l  
participation i n  g o v e r n r e n t ,  I have encol ln tered t h e  v e r l e s t  few 
k;ost of' them h e l d  minor p o s t s  and none of those  whoul I knew a r e  
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To pick them out as typifying the administrative process is fragrantly to
falsify the facts fully as much as it would be to typify the jUdiciary by
reference to the fortunately very few-tyrannical or arbitrary or stupid or
corrupt men who have, at tiMes, come to sit on the bench.

And, with complete couv Iot.Lon, I can say of my colleagues on the SEC
that tbey are men IT'inofulat all times of the legal limitations on their
powers; scrupulous in respecting those limi tations; untiring in their efforts
to preserve the ri~hts of citi~ens to full, fair hearin~s; and, above all,
entirely aware of the inestimable value of our jUGi~ial system and the
importance of the legal profession. Accordingly, SEC has had relatively few
of its orders contested in tbe cour~s, and, when appeals have been taken, it
has but seldom been reversed.

I do not mean that SEC is perfect. Being burr-an,it errs, of course.
And it has alw3.ys been and is now glad to consider caretully and to act upon
sUigestions for wise changes in its pr-ocedur-e, Wi thin ve ry recent months
it has made several such cban~es proposed by patient, well-informed and
competent critics.

But it does not feel obliged to ijnore intemperate, r~ck:!.esscharges to
the effect that it is unfair or -:iespotic-;nindec:.I t.hLrik I can warrantably
say that most of the law~ers Nho hav? practiced before it will join me in
repudiating such comffiPn~s. (I ad~, rar~nt~etically, that my pride in the
well-earned reputation of SEC for fairness is no~ egotistic, for that reputa-
tion is essentially the fruit of the. past acts of lnj pr-edeceas or and fellow
Commissioners which oC~lrred before I joined tte Com~ission, less than a
year ago.)

Some lawyers conceive of life as Virtually not~inJ but litigation,
"just one damn law suit af't er- another." Such law~'ers are no boon to their-
clients or to society. ~or w~ile most of us are not pacifists and therefore
do not entirely a~ree with Ben Franklin's aphorisllithat a bad peace is
always better Lhan a goud war, there is much of truth in that observation
which Lawy er-s should take to heart: To pr-ove...t , by me ans of sensible adjust-
ments, the court-room battles we call litiiation, is often the duty of our
profession. In that spirit, it is the du t y of Corr mf ssLon s, such as SEC, in
the exercise of their q'lBsi-legislative functions in the careful working
out, into detailed rules, of standards constitutionally laid down and purposes
validly declared b~ Congress to avoid those abrupt or excessive injections
of new obligations, into previously established business habits, which are
likely to provoke unnecessary litigation.

You remember that doctor who, when in doubt as to the nature of his
patients' ailme.nts, threw his pa t Lent.s into fits, because, he explained, he
was "bell on fits.- Some such mo~ive may be operative in the case of those
doctors of tr.e law who drafted and approved the bill attached to the report
of Dean Pound's Committee. Sections 1 and 2 of trat bill (for reasons that
I shall presently explain) would not only create situations 56 difficult
f9r thousands of citizens as inevitably to provoke constant litigation, but
would force the jUdiciary to become an active participant in all the Quasi-
leg\~lative work of administrative agencies.

-


-

-

-



- 3 -

The report of Dean Pound's Committee states that the Chairman of that
Comn.fttee (1. e. Dean Pound) and two other n.embe r s hac appeared before the
Senate Judiciary Committee and that they have supp or t.ed t ba t, bill: and the
report goes on to discuss Sections 1 and 2 in the bill at length and to co~-
mend them. It happens, however, that a t'ew days ago, I sent to Dear. Pound a
draft' of the present paper, asl-inC for his comment.s, To my surprise, he ad-
vised me yesterday that the report oi cis Committee, as published by the
American Bar Association, is in error in that resrect, that neither he nOr
his Committee, had ever passed on Or supported that bill, but that it had been
prepared by a subcommittee of the Board of Governors of the Association, had
been approved by that Board, and, by its order, had been attached to the report
of rean Pound's Cor:mittE'e. On that basis, Decln Pound has no responsibility for
that bill.

Pefore I discuss that bill, I want to make this clear: I have never been
one of those who scorn, as "impractical", rc en who are iiven to "tl:eories."
Mr. .rus ta ce RollT,es and Ct.ief Justice Taft e ach served a terrr. or so as a law
school professor before his appo Lnt.nen t, to the Ullited States SUpreme Court; and
their "theories" have played a sif,nificant and valuable part in the development
of our lega~ system. \-lise theories have o een the chief practical instruments
of civi l I za t Lon , The word "theori s"," to/hen used as a verbal brick-bat, can,
then, properly mean only that he, a€ainst wpm!'. the word is hur-Le d, has theories
which have neither been tested in practice nor, by the cautious use of a
trained imagination, car-e fu Ll y proj ectcd and tested in thought.

In that Lat t.er- sense of the espousal of a theory unf mag i na t LveLy con-
ceived without adequate reflection as to tl-,e rractical cor.s equen ce s of its
application to reali ty in that seri s e I ea r ne s t.Ly suggest that those wl.o
sponsored that bill have shown themselves to be irr.prac~ical tteorists. For
one of the most dangerous, unwise and impractical theories ever solemnly a.d-
vanced by presumably serious ~en is tha.t embodied in the first two bections
of that bill.

Section 1 amazingly provides that, witlt17' one year tram elate or within
one year from the date of enac t.ment, of any new statute c")nf,~..r;.n€ new powers
each Commission, (or other ex ecu t Lve or a::1rr:inistre.ti ....e c;.~el"_':l; ~,: all, "for
the, purpose of fillin€ in the details of the s t.a t.u c e , ,I ,.1'-,," f .•'.,it..e of hearing,
issue general regulations and rules "to iIf.:,lel"ent" (:-;p,,~ ::;v~+Ju'r,r. under which
such agency operates that affects "tt,e ri ~h ts of pe1'30,~S :J .. i',-0:-0rty." And
Section 2 provides for a direct review, on peti t.Lon, b;,' t.i.e C0'~rt, of Appeals
for this District. of any suer regula'tion or rule, lI: to d et.e r-mi ne whether it
is valid, -- such review se ercLng.ly to be a Ll.owe J t o a:1Y person, ever, Ln the
complete absence of any specifi c case or- con t.r-ov e r sv a f't e c t i r g that, sped ii c
person's specific ri~hts.

* Section 6 makes S~ction 2 inarplicable to certaip aeencies.

-
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I invite you to consider the disastrous effects on the business com-
munity of such a statute. Plainly it would Nean that each Co~mission would
be obliged, within a year, ~o put into effect its maximum discretionary rule-
making powers. The SEC, for instance, would have to comb throup.h ~he several
statutes empowering it to act, and would have to assert, promptly, every la~~
bit of its discretionary powers over ,the stock exchange, over investment
bankers, and concerning the utility hblding companies and their operating
subsidiaries. Consternation would iuevitably result.

If, of its own volition, and without the compulsion of the proposed
law, the SEC were thus suddenly to slap on those industries its maximum of
permitted rules, the American Bar Association would - and justif~ably - cry
out to high heaven. The comments can be con.j ectured; "arbitrary"; "bureau-
cratic impracti cabill ty"; "un Ima gi na't i, ve autocracy"; "stupid inflexi bili t:>,,,;
"ridiculous disregard of the niceties of business pract~ces"; "reckless
haste"; "unwt LlLnpne ss to make haste slowly"; "centralized rigidity and in-
flexibility"; "officialdom reJecting tue wise and sensible processes of
conference and proper study"; "drunk with power".

Fortunately, no such reckless conduct has ever been required. The SEC,
made up of human be~n~s, does not always tread an(elically, but ~t does not
rush ~n after the manner of f oo ls , In dealing with the stock exchanges,
months - indeed years, - have been spent in careful study and consultation
wi th officials and nemb ers of the Exch ar.ges in r'o rmu Lat.Lng ar.d revising the
rules and regulations thus far promu Lg at.ed, And even t od ay , the maximum
powers affecting the exchangeG have not been employed; in all likelihood they
never will be.

If the proposed statute had heretofore been in effect, it would have
meant that SEC wonld have been obliged to adopt rer,ulations, good or bad,
wise or unwise, desp ite the absence of adequa t e data on which to base regu-
lations, and without proper opportunity for consultation ",'ith the Lridus t rv
to be r-egu l.a t.e d,

For the stock eXChanges, SEC would promptly have been required to adopt
rules governing price stabilization ~n new secur~ty of!erings. Yet that is a
problem which the best financial minds have been exploring for four years;
and ttey are still unprepared to recommend appropriate re~ulations. Proxies,
about which there was little data,would have become the subject of regulations
without the benefit of the study that the SEC has been able to give the ~atter.

The entire policy of allowing stock exchanges to adopt rcany of their own
rules, under residual government supervision, would have been rendered impos-
sible. The Commission wou Ld have had to issue a host of reE.!lllat.ions,swamp-
ing the exchanges w i, th rules on listing, deLi st.Ln g, h our s of t radLng , me t hods
of getting business, settlements, payments, deliveries, tickers, short sales,
stopped sales, commission rates, interest rates, puts, calls, straddles and
options.

.
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It would have had to make rul~s on financial rpsponsibility, s~p~ration
of capital, financial statem~nts, ~ccounts, books of record -- and it wouln
have had to grind t hem out. of a mill, without ear-e f'uI prf"parction, without
sufficient consultation, without enough experi~nce.

Nowhere would such a course have proved as disastrous as in the field
of over-the-counter dea:Vngs in securities. Here t he SEC would have h ad to
~nact rules and re~ulations of the most rletailed variety to govern an un-
organized segme nt, of the securities business wh lcb includes over 7,000 f'Lrms
of many varied sizes and characteristics, scC'tterecl all aver the nation. We
would hav~ had to adopt such rules ev~n ttou~h we did not, until rec~ntly,
have so much as a simple census of ovpr-the-counter firms, nor even elementary
knowledge of the nature of such r Lrms ,

The number Bnd variety of re~ulatjons whicr would r~ve been heanerl on the
financial co~munity is so ,reat that it is difficult to visualize the fantas-
tic confusion wh Lch would have r-esu Lt.ec' ,

Under the Pll-i.llicUtilit~' Bolding Company Act, sse would have been com-
pelled to lay down reguLat.Lons, callin~ -=01' sLro Li f i cat.Lon and Lnt.egr-at.Lon
of holding company systems b~ rule insteacl of oy t~e reasonable, busine=s-
like, evo Lut.Lon ary policy in e f'f'ecf nov, The Commission wou Ld have to enact,
among other things, rules of Lnt.er-comoany Lo ans, iividend p ayrne n t s , secur Lt.y
transactions, sales of asset~, nroxies, ser7ic~ contracts, sales contracts,
construction contracts, standar1 reports, a~counts, and records. Suell a
blanket en act.n.ent would have a ,;ea,-lenin15e f'f'ect on an ir.rlustrywb ich is
chan~inl5 as rap Ld l.y as the utility industry. It would ignore the vi tal fact
that in any pro6ram of regulation, every item mus t be coordinated wi t h 'md
fitted to every other item and must be kept in harmony with the shifts and
developments in the industry.

It would result in overlapping arid rluplication of rules. Horeover, it
would offer to industry a diet of r-egu lat Lon wh Lch Lridust.r-ywould be uri abLe
to digest. 3usiness and bus Lr.e ss men, lil;e any of us, can absor-b.iust so
many rules at a time. Administrative agencies are aware of that. Inrleed,
we realize as well as business that regUlation by ~overnment, if it is to
be successful, must NOT be poured upon business. It must be caref~lly and
s Low ly and expe rIment.eLty adapted to business practices un t Ll, it easily
becomes part of them. On that basis, SEC has not only studied carefully
before making its rules, but has cban~ed its rules to fit conditions,
modifying those rules which encountered unforeseen conditions or whicr
caused unfore~een, unintended and undesirable consequences.

The proposed statute is based on a conception of the nature 01 law,
government and business impossible to apply to the world of tOGay. It con-
ceives of law as a precise and virtually inflexible system of mandates and
prohibitions; government, meanwhile, is regarded as simply the cOP on the
corner who sees to it that the t.hou-i shaLt s and tbe thou-shalt-nots are not
violated. jusiness is reJar.ied as a simple static affair, all bus Lne sses
being looked upon as approximately alike.
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But twentieth-century realitr is f3r different~ Business is a dynamic,
pulsating, arid eve r--var-Lab Le qua nt Ity with a lllUlt itud e or differentiated as-
pects. Indeed there is no such thing as "Dusiness" or "Indudtry": there are
many and different busi~esses and industries. Attempts merel~ to define their
limits, to descri":>etheir character, or to measure their size are themselves
separate so-called social sciences. The task of prescribing, virtuallY at a
single stroke, completed re~ulation for such a vari~ty of institutions
staggers the mind of an ordinary mortal. uusinesses and industries are but
men and their conduct, and their relations to property and to otter men.
They"are, therefore, livin~ things, and, if they are to live, they wusL be
governed by a living law. It is the obligation of adrninis~rative aiencies
to help keep the law alive and equal to t t,eproblems of thOS'3 businesses and
industries which are under regulation. The proposed statute would paralyze
liO~ only the regulatory agencies, but businesses and industries as well.

! easured against the problems at hand, the proposed statute appears so
illogical, so unsound, that or.e wondprs whether perhaps its purpose may not
possibly have been to par-a Ly ze adr:inistrative go"rernme;'lt With tl".eLrrt.errt
of thus destroying it.

It is because S~C, before taking actior. whict might be ill-advised or
Cili~httoo suddenly disrupt old es t ac listed bus iness pr-ac t ices, has had many
pat.Lent, day-by-day round table con f'e r-erice s with tIle officers of "he stock
exchange it is, I say, because of that torse-sense, practical-minded (but
not soft-headed) appr-oach to the common prob Lems of t ha t industry and the
Commission, that Mr. hartin, President of the few York Stock Exchange, said
in a speech two weeks a:o:

"The Securit~es and Exchar.ge Comm Lss Lon is coope rat.Lng heLpf'uLl.y , sym-
pathetically and, in my ..;udgment,w LseLy with the Yew Yor-k Stock Exchange in
i~s effort to provide the kind of market-place which the national economy
requLr-e s, Ive have a two-way coope r-a t Lcn that is sensible and effective in.
arriving at an understanding of our problems. The Commission's representa.-
tives are sit~ing down with us around the table, and, in a give-and-take
spirit and in an atmosphere of COMplete harmony, we have ~eea aole to remove
the irritations which once tandicapped us. •• There are some who find any
supervision of business by government repugnant. :j'rankly,we have no patience
with that attitude. Such 3 viewpoint is unreal and is Dot likely to attract
any substantial follvWillg.among practical Me.1 and women. •• The Securities
and Excha.nge Commission has, most reasonably and fairly, left to us the
management of our own ~ffairs in our OWL sphere to the extent that we can
demonstrate our own competence, retaining lor itself the residual role of
supervision. That, to us, is an entirely healthful and agreeable condition."

And, on tf,e same day, ChaLr-man Douglas said, in memorable words:

-
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"For the Corig r es s to endeavor to prOV1Ge definite and precise f'o r-mu l ae to
govern many of the comp.lex and intricate activities of bu s rr.e ss and f in ance
would be as difficul t as to endeavor to state what is a reasonable rate of
speed for an eu t.omobLl e under any and all con dl tions ••• V ar-Lou c and dLver s e
interests can seldon: be neatly c al an ce.d against tl:e standard of the coa.mon
goud by means o f a precise and Lnf'Lexi.bl.e formula. If ouch an attempt were
rr.ade, the Congress wO'.lld be faced with the choice of n straight-jacket of out-
rigbt prohibition on the one hand, or a do-nothing poLi cy on the c t.h er- hand.
Both of these are un-Am e r i c an in their philosophy. It j s the Amer Lcan tradi-
tion to insist on keeping to an Lr-r educ LbLe minimum r egIrnerrt a t i on in 8l1~' form,
particularly a 'thou shalt not' regimentation. It i s Lak ewi se the Arr.erican
tradition that our gover~ment be a responsive as well as a responsible ngercy

r e ady , willinE and able to as sume a position of Leac er-sh Lp at those points
where s eLf'e-h eLp would Le ad to chaos. For these r e ason s the Congress has n.er-e Ly
isolated, not solved, ~any lrrportar.t protlerrs. Tr.eir solution has been dele-
gated to administrative agencies such as the SEC ••• l're virtue of the
administratlve process is its ability to deal with technical, debatable, un-
de f'Lnabl.e , or irrpor:derable n at t er-s in a dt sc r e t.Lon r.rv mann er , It provides a
realistic and sound alternative to hard end infle~ibl~ rules which procEed on
the false assumption that right. or wrong, black or whltc, con~titute the only
choice. But beyond that it p er-rn i t s of action not cn Ly case: by case but by
rules. A rule can be expanded, coz.t.r-act.ed or repealer; In light of ch anp ed con-
ditions or new experience. A formula fixed by legis12tive act tends to become
mor-e difficult to da s l.odg e , Furthermore, the power to make rules means the
power to deal with emergency situatiors -- cirect:y and with dispatch; ln
terms of minutes or hours rather tr.an months or years. In a dynamic, fast-
movLng economic s y s t.en r esp ori s LbLe governrr.ent must. h ave c. r-e s er ve of such
powers if it is to save cap! talism fron: its own cor.p Lcx.ities •.• In al ), of
this there is no spectre of unbridled discretion; no e l en.errt s of oLc t.at.or sh rp ,
Congress in all of these situations sp ec i f Les the standards whi ch er e to be
applied. 'Ihe administ.rative ag ericy has no powers but the power s granted in
the statute. Its r-u Le.-makLng power is circuresc:ribed by the Law Lt s eLf', And
the action of these agencies is sUbject to review ty the courts."

It is true that 3ect.ion 1 of the proposed bill allows Li.rm ted amendment
of rules. 9ut the worc.in~ and purr os e of that section woul.d clearly p ermi t of
no amendmerrt s , after t he i'irst year, expanding the scope of a11Yrule.* 'That
must be the r-e anLng of the bill; for, ct.h orwd s e , Section 1 ',Jou1.d serve no
pu rp o se since it would add nothing whatever to exi ,-ting law. Thus the bill
woul d ~ay to every Commission: "You will lose all discretionary r1Jle-making
powers not exert~d by you within the first year." Accordingly, no Covmission
COUld, under such a sta.tute, p r op er-Ly afford nut '.(1 ex er cLse , r r.a i.de the

* Except, perhaps, wben a court held, after the year, that a p ar t.Lcu l ar
rule was invalid; in that event, s een Lngl.y , t.b er-r could be a "revlsion
down...ar d, II

-

-
-
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first twelve months , its n:aximumpot.ent Lal. discretionary authority to Lcsuc
rules and regulations; for if it did not do so, it might d.i eccver-, after the
first year, that, by abandomrent of powers, it had crippled itself seriously
in the discharge of functi ons assigned to it b:t' Congress.

The Supreme Court has often recognized that the legitimate r~ason for the
delegation of discretionary rUle-tr.aking to administrative agenciez is the ina-
bili t.y of Congress adequately t o study the detailed Means of accOlr.plishing its
valid statutory purposes. But why did the sponsors of the bill. decide that
365 days are just sufficient for the ade~uate study of all the divers subjects
of such legislation9 What magic hath a twelve-month? hhy not six or eighteen
or twenty-four or thirty-siy. months? Will those lawyers whe drafted that bill
undertake to study comprehensively any topic under the sun, affecting allY
group of men whatsoever, within fifty-two weeks from any given date?

The proposed statute is, then, I repeat, th€oretical in the bad sense of
that term. In an effort to avoid fancied but ncn-iexf ct.ent, unf e.Lrness es to
citizens it would unleash the ~ost exaggerated kind of ur,fairncss to our
ci tizens.

It would prod.uce a lifeless. frozen. industrial uror l.d , Ccnmi ss i ons , like
SEC. are strivino-r to k ee » ind us t r y vital, in step « it h the needs of a modern
changing world. They offer you flexible administration and a creative indus-
trial process. The s p ons ors of that bill offer you un i ...ag i nai iue g ouer nr.ent al
ri;idity and. as a reSult -- industrial taralys~s.

Since Section 1 01 t.hat, bill is so patently unwise, I think we may assume
that it will never become law. There Is no need, therefore, at this time, to
discuss at length the e~ual impracticability. of the companion Section 2, which
would deluge the Court, of Appeals with direct appeal s from quasi-legislative
rules of Commissions, regardless of the existence at the time of any actual
specific cont.r-ove r-sy , -- a, proposal which flies iIL the face of well considered
judicial pr act.Lces , and OI.e which irrpatiE::'ntly ignores the fact that, as the
law novl stands, a party to any real case or cont.rov er cy has the right to
attack any auch rule both before the CommI ssLcns wl.Lch . issued it and on appeal
to the Courts. It is indeed a surprise that those who condemn, as revolution-
ary, estabJ ished adrr.inistrat.lve processes, shouLd be the sponsors of the
innovation of vesting vast new le~islative power s in the jUdici ...rs ,*

* I am, of course, not here discussing the interstitial "law-making" inherent-
ly involved in the judicial process.
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Section 2 provides that the Court of Appeals for the District of Columbia
shall have exclusive jurisdiction "upon petition ••• to determine whether
any rule" issued by any adMinistrative agency "is in accordance with the
Constitution and the statute under which it is issued." It expressly prov~des
"that upon the filinl:iof any petition" the conrt shall have jurisdiction. It
concludes with a provision that nothing contained in that Section "shall pre-
vent the determination of tr.e legality of any rule ",hich may be involved in
any suit in any court of the United States." It thus appears that the juris-
diction under Section 2 is to attach upon the filing of "any petition" and
regardless of'whether the determination of the legality of any rule is in-
volved "in any suit." The report of the Comm.i ttee indicates that the Committee
is not sure whether the hearing before the Court of Appeals under Section 2
would be "administrative" (i. e., quasi legislative l or a proceeding terminating
in a declaratory judgment. That it would not be the latter seems clear: (a)
Obviously, if the intention had been to provide for a declaratory judgment, the~
Section 2 would have contained t Le precise Larigua ge found in the Declaratory
Judgment Act -_ wh Lch begins with the significant words "In cases of a ot ual
controversy." (bl Moreover, if ~ection 2 contemplated a declaratory jud~ment,
then it would be superfluous, since the subj ect is, already, fully covered by
the existing Declaratory Judgment Act.

I yield to no man in emphas Lz Lng t he indispensability of an effective
judiciary. But let us beware of ~reatly enlarging the pm~rs of the courts
beyond their appropriate judicial confines. Americans will warrantably resent
any tendency on the part of lawyers to su~stitute a "lawyercracy" for demo-
cracy, to turn our entire governr.J.entinto a government of lawyers, or a govern-
ment solely by the jUdiciary. Our judges, from Chief Justice Marshall to and
including Chief Justice Hughes, have w.i seLy rejected the beginnings of any
such plan.

I am ~lad to note that, when, last July, the proposed bill was presented
to the House of Delegates of the American Bar Association, the bill was re-
committed to the Administrative Law Committee for further study, and that it
was decided that no bill on the subject should be submitted to Congress, with-
out first being approved not only by the Board of Governors but also by the
House of Delegates. A new co~mittee and a new Buard of Governors are now in
office and it 2S to be hoped that they and the House of Delegates will, at a
minimum, eliminate Sections 1 and 2 of the bill.

In Dean Pound's lengthy report to the Bar Association, much is said which
is designed to create the impression that ~ost of those who are favorably dis-
posed to admiqistrative agencies are vigorously opposed to any adequate judi-
cial review of the orders of such agencies when acting quasi-jUdicially. That,
again, is a mis-statement of the facts. No person holding a responsible admin-
istrative post in Washington today has ever taken such a position. Opinions
can differ, and they have differed, as to how closely judicial review should
approach a complete redetermination by the courts of the facts considered by
administrative agencies. Many wise and conservative men think it most un-
desirable that the courts should be required to do over again any considerable
part of the laborious fact-finding work of administrative bodies. Accordingly,
it is absurd to denounce a reluctance to go that far as a perverse, radical
or dangerous yearning for "administrative absolutism."
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It is significant, t hat., wi'thin the last few weeks. the Bar of the City
of New York adopted a report (made by a cO~Dittee including such eminent and
conservative lawyers qS Arthur Ballantine, Bruce Bromley, William Chadbourne,
Grenville Clark, Alfred A. Cook, Frank L. Polk, and former 301icitor General

,Thomas D. Thacher) recommending against the adoption of an amendment to the
New York Constitution which \IIouldimpose on the courts tile duty of making a
general review both of the law and ~he facts of all decisions made by adminis-
trative agencies exercising ~uasi-judicial powers~. A dissenting report,
signed by a very few members of the Committee of the ~ew York Association,
argued that such an amendment "was essential to the preservation of free
government." But the majority report adopted by the Association staved "that
the constantly increasing intricacy of our social and economic life Makes
inevitable a constantly increasing reliance upon such administrative agencies
with expert knowledge in par~icular fields."**

And that conservative journal, I'he ~!ew York Times, commenting editorially
on that proposed amendment, said that it "would n ar.d Lcap the operation of the
administrative and regUlatory agencies which are increaGingly necessary in
government and wou Ld add JIO needed safeguard to the exLs t Lng right.s of in-
dividuals, firms, and corpcrations. A court wnich is co~pelled to make an
independent investigation 01 t.h e st.a t.eme nt.s of iact. submi tted by an adminis-
trative agency is in danger oi superseding such an a~ency a role for which
it is n~t fitted."

On Monday of this week the Federa] Court of Appe;;,lsfor the Second Cir-
cuit, said, in sua t aLnLng an order of the SEC: "One of the principal 'reasons
for the creation of such a bur eau is to secure the bene f Lt, of special knowledge
ac qu Lr ed througn continuous operation in a difficult and complicat.ed field.
Its interpretation of the Act should control unless plainly erroneous. In
no other way can ob.j ec t s of the Act, be attained without cons t.errt and discon-
certing friction."

* The proposed amendment prOVides for "a judicial review ••• upon both the
law and the facts" of any decision, order, or other deterwination made by
any administrative a~ency, and 'that the court m ay direct a reconsideration
by the adm Ln Ls t r-at Lve agency if it finds any order of such aRE:DC;" "to be
contrary to the evidence, or not supporteJ by the facts."

Th)s resembles Section 4 of the bill attached to the report of Dean
Pound's Committee.

**The report briefly referred to other alleged defects in the administrative
process; lack of time and space prevents discussion thereof in this paper.

-
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Commissioner Aitchison, 0: the ICC, la.st month made 50Ir,~ s3;;ac1ous c o.v-.
r.e n t.s on the plans of those who desire ...0 "transfer the final wor-d L: t Le c:e-
tails of the a dmtn Ls t.r-a r.Lve process 1.0 s ome court." He said t.La t i,;,plicit in
such plans "are two unsounl pre~ise3. ~irst, if the eV1ls al:egcd :rBlnsL t~e
administrative proceds as now administered can be correc~ed wlthin ..he sCupe
of the process Lt s e Lf', tl.ere will be no reason for t r an.sf'e r r Lng n ew f ur.c t i ons
to the Judiciary -- e r.pe c Lal.Ly as a Lnos L 1.1 t h e s a r;..:; b r ea t h the cr-Lt.I c s tell
us that t l.e Judiciary is ov er-b ur-d crie.I •• , Ane: s ec cr.d , a c nan ge Lr, t he sJS-
t e n of Judicial r ev Lew of admLnLs t r at.Lve or-d e r s .i f t e r tLey are made w i Ll, leave
untoucheJ ti,e ov er wheLm.i.ng mas s of such d e t.c r-m in avLons ....]-,i(:11r.ev er- .o uLd oe
t.a ken to ani court for review, and ....ill or.1,)' by i"direc:,ioIl t er.d t,o p r ove
the e i f'e c t Lvene s s c.f the ad nLnLs t.r-a to v e pr ocecs v ~'hs 02:31C p c in t 1.' .o50Ull:J.,
of course. 'lhe be.s t way to im!'ro've :,;,e a dm.ir.Ls t.r-a t Lve pr oc e.ss 1.lClu::L np
t.n a t very sizeable part of it t.ha i, Car. ue.v e r- get .i n t o c cur t , no w"t"':,er w hat, is
d or.e is from w I t.h i.n , TJ:lere are, f or t.un a t.c Ly , .i nd ac a t.Lons t.l.a t nar.y rie mber s
of the bar are comin.; to r e cc gn.l z e that. fact, ar.d are ready to r-e s t.r ..ct t he m-,

s e Lve s to surgest1r:6 Lmpr-ov enre n t s to be male by tLe a dri.i n Lst r-a t or-s vr.e.ase Lves
rather than t.hr cucl. ha s t y , lll-cC,;:lcE:iveJ Lepi a La t Lon ,

~'ow, so far 'is I can d i s cover , ':;e.:l~1PU1,nd ;',21.5 not, f'r-om l,raC1.1Ce r.e f'or e
any Commission, any ~ir3~ ~and knowledge of how C~mmlssloIlS act. H~s Jen1gra-
tion of the adfulnlstrat1ve process mi~tt, tter2fore, se(;~ to Je based on illere
11'3arsay or pr- ec.c o.ic e i.ved biases. Lc veve r , 1t o1.<llt r.e ve r :;e t'or,;ottJ'n 1,r,at
l.e has detailed insi:ie i.nf or mat.Lon of how one pa r t i.c uLar' f'ec e r a I COI',,':iss1on
f ur.c t Lone d , For he was, some s r-v er; years d.?O, r.Lrns e Li a COI;,mi.ss1oner: He
was appointed by Pr e s Ldeu t l100Ver to t he s c--c a Ll ed Vl1Ck(.'!'3LarnCO'i.m1ssion which
VIa..; directed to he ar- ev i d e nc e and n.ake rt.co ...me r.d a t Lo.ns 1,0 '~ongre.:>s as to

whe t he r- t.he pr oh.i o i t Lon amendment and the p r ch i bLt l or, 1av s h oud L be repealed
01' ~odified. Ttat Conm1ssion, you will re~all, made a ~Gst siL~ular iiLal
report in 1921. I call lt sir.~t11dr ae c aus e , while it W~3 s Lgned :"y veal,
Pound and nille other of t~e eleven CO~ffi1~sinners BLd co~tained very ~peciflc
c onc Lus Lons as to future le~islati'J"e ac ci on , ea ch of th'..= Commi sa Loner-s appended
a .supp Lement a L memorandum of his own, a nd in several of those supplemental
rtemos there was flat d i s a gr-e e men t wi th t l.e s pe c Lf i c c on c Lus r ems set forth in
the Joint report. Tl',at. report, as a result of t l.a t ur.e xampLed pr oce dur e , was
most. confusing to the publ1C.

There was a far more 1mportar.t de feet z n t.h a t, r-c por t , a defect r e vea Led in
the separate s uj p Lemen t a I memo of c:uj~,e Keny on oue of t r.e Cotnm.i s s Lone r s : Ihe
\lickersr.am Commi s s Lor. had he Ld at s he a r i nr s "111 s e c r-e t :", and based at s final
report" in part on secre L e vLde rice not r.a Je a va r Lz.b Le to t.l.e pub Li c , ,j'ud8e
Kenyon stated. that that method of secrecy was, fr~~ hlS viewpoint, N~nfortu_
nate". Corr.mi s s Lcne r Roscoe POUl.d, h ov...evc r , did s. ,t. ~oiG Lr, Juc:g-e t.enY:Ill's
apology, and in no way indlc~te~ that he felt ~ta~ such secrecy was ln aey way
und e s ar-a b l e or s mack ed of "adl'lil.istra"lve a.,solut.l.c'rr,."

-
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Here we may find the clue to Deal, Pound's distemper when, to~ay, he con-
templates COIlU!.issions: HaVil!t in rr.ind tIle operations of the v:i oke r-sh am Com-
mission in which he participated, in 1930-l9Z1, he perhaps believes ~hat all
Commissions now operate in the same undemocrati~ fashion. Happily, that is
not true. No American COF.mission, otrer than the Wickersham Co~~issicn, when
called upon to hold hearings ane to advise Con~re3s, has ever ve~tured to reake
a report to Congress, based upon unpublished testimony kept secret from the
public.

It is of considerable interest ill the liBht of what the l'li<:kersham Com-
rdssion did in 1931 that Dean Pound, in his report to the Bar As so c La t.Lo n ,
in 1938, referred to an urif'o r-t.una t.e t en den cy of Commission;:; "to decide ••• 
on evidence not produced" and added, that "a common form in which this ten-
dency is manifested is to act on secret reports of inspectors and examiners".
And Dean Pound's 1938 report also co~mented adversely on the manner in which
the Securi ties and ExchaIl€e Comrr.ission acted when exercising a function similar
to that of the ilickersham Commission that of holding hea r-Lng s and making re-
ports to Congress relating to future legislation. For he there quo~ed with
approval a commen t r-e r'Le ot Ln g on the f a.i r-n e s s of t.bos e reports, pr-epar-ed in
1935-1937 under the personal super-vi SiO.1 0 r' ChairmaJ1 1)011l;las. But, contrast
those S.E. C. hearings with those of the \"ickersl.am CO!T:jlilssion: At those SEC
hearings, which were public, every witness was re;resented by counsel who was
given the chance to Ln t.er-r-o ga t,e his client; also, if all/ testimony was eiven
which any other person considered t.o be un f'a Lr- to him, I.e was p er-mf t t.ed to
appear and testify and be represented by counsel. All the testimony t ak en at
those hearin~s was made public, and such testimony was carefully summarized,
wi th extensive 'luota tions, in the reports of' SEC +,0 Congress. There was
nothing remotely r-e s eu b.lLn g the secrecy whLch ch ar-ac t.er-Lze d the hearings of
the Wickersham Commission.*

In closing, I su(-gest tr.at, in appraising the worx of existing Commis-
sions, regard ve given, not to the mere colorful phrases of clever men and
their artful con dee.na t.oz-y err.otion-stirrin>;1 wor-d s , but to the actual facts as
to the conscientious, painstakin~ and responsitle marner in whict such ad-
ministrative agencies are now pe r-r'o rm.inc their daily tasks.

* There is, t-h e r e f'o r-e , no justification whatsoever tor Dean Pound to refer
to such he a r-Ln gs by SEC, and like hearings of other adllli nistrati ve agencies,
in the follo'Winf:: languape: "The reports are not findings (rowin( out of
the facts objectively ascertained, with a guarantee of objectivity in
that both sipes were presented by representatives of each, but reports
supported by,gatheriLg and marshall~ng all that can be said on one side,
with at best1a perfunctory concession to appearances by a public hearing
not infrequen tly c a r-e f'u l Ly s t.aged with an eye to the predetermined result." iii-

Such a comn.en t, comes wit.h poor grace from a member of the Wickersham
cammi s s Lon ,
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