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A. Parties and amici
Appearing below in the administrative proceeding before the Federal
Labor Relations Authority (Authority) were the American Federation of
Government Employees, AFL-CIO (union) and the Social Security Administration,
Batimore, Maryland (agency). The agency is the petitioner in this court
proceeding; the Authority is the respondent; and the union is the intervenor.
B. Ruling under review
The ruling under review in this case is the Authority’ s Decision, Order,
and Remand on an Unfair Labor Practice (ULP) casein Socia Security
Adminigtration, Baltimore, Maryland and American Federation of Government
Employees, AFL-CIO , Case No. WA-CA-50573, decision issued on February 26,
1999. The Authority’s decision is reported at 55 FLRA (No. 43) 246.

C. Related Cases



This case has not previoudly been before this Court or any other

court. Counsel for the Authority is unaware of any cases pending before this Court

which are related to this case within the meaning of Loca Rule 28(a)(1).
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STATEMENT OF JURISDICTION

Thefinal decision and order under review in this case wasissued by the Federal

Labor Relations Authority (“FLRA” or “Authority”) on February 26, 1999, and is



published at 55 FLRA (No. 43) 246. The Authority exercised jurisdiction over the
case pursuant to section 7105(a)(2)(G) of the Federal Service Labor-Management
Relations Statute, 5 U.S.C. 88 7101-7135 (1994 & Supp. |11 1997) (Statute).* This
Court hasjurisdiction to review and enforce the Authority’ sfinal decisonsand orders
pursuant to section 7123(a) - (c) of the Statute.
STATEMENT OF THE ISSUE
Whether the Back Pay Act authorizes the Authority to remedy an unfair labor
practice by ordering an agency to pay interest on liquidated damages the agency had
improperly failed to pay employees.
STATEMENT OF THE CASE
This case arose as an unfair labor practice (ULP) proceeding under the Statute
administered by the Authority. As pertinent here, the Socia Security Adminigtration,
Batimore, Maryland (“SSA” or “agency”) conceded that it had committed aULP by
failing to comply with the arbitration award of Arbitrator M. David Vaughn (Vaughn),
Joint Appendix (JA) 140-175.2 JA 185. The award found that the agency had

wrongfully exempted certain bargaining unit employees from coverage under the Fair

! Pertinent statutory and regulatory provisions are set forth in Addendum A to this brief.

2 The Authority remanded a portion of the case concerning a different arbitrator’s award
(the Segal award) to the FLRA Regional Director for further processing. JA 192-93. That
aspect of the caseisnot at issue in this proceeding and will not be further discussed.
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L abor Standards Act (FLSA), 29 U.S.C. 88 201 et seq. (1994), and consequently had
wrongfully denied them overtime pay. The award required the agency to make the
employees wholefor theillegal loss of overtime pay through back pay and the greater
of interest under the Back Pay Act, 5 U.S.C. § 5596 (1994 & Supp. Il 1997) or
FLSA liquidated damages.

The agency conceded that it had committed a ULP, and the parties settled all
issues in the ULP case with the exception of one remedy question. This question,
“whether interest on liquidated damages paid under the.. . . award islegaly required”
(JA 17, 185 n.3), the parties presented to the Authority based on a stipulation. The
Authority answered the question in the affirmative, and the agency’ s petition for review
followed. The Authority has filed a cross-agpplication to enforce its remedial order.

STATEMENT OF THE FACTS

Background

A. TheVaughn Award

The Vaughn award issued on January 10, 1995. It held that SSA illegdly
exempted certain categories of employees from coverage under the FLSA and thus
improperly denied the employees overtime pay. JA 187. The award ordered SSA to
remove the exemption, pay back pay to the employees, and pay the greater of either

interest under the Back Pay Act or liquidated damages under the FLSA. Id.



SSA did not contest the award by filing exceptions with the Authority, and the
award became fina and binding on February 10, 1995. Id. Nevertheless, as the
agency has acknowledged, it did not comply with the award. JA 17, 192.

B. The Stipulation

As aresult of the agency’s delay in paying the money owed employees under
the Vaughn award, the American Federation of Government Employees, AFL-CIO
(union) filed aUL P charge against the agency alleging failureto comply with the award.
The FLRA’ s General Counsdl issued aUL P complaint against the agency on October
24, 1995. Subseguently, on February 16, 1996, the parties entered into a settlement
agreement in which the agency agreed, in relevant part, to “make whole the employees
who had been improperly exempted from FLSA overtime[, and] to post notices
indicating that it [would] remove the exemptions of these employees from FLSA
coverage.” JA 188. Thereafter, on March 5, 1996, and May 21, 1996, the agency
paid the employees the ordered back pay and liquidated damages under the FLSA.
JA 16, 187.

The parties settlement agreement left one remedial issue unresolved. The
parties submitted this issue to the Authority. In this connection, the settlement
agreement provided that “the issue as to whether interest on liquidated damages paid

under the [Vaughn] award is legaly required, based [o]n SSA’s fallure to timely



comply with Arbitrator Vaughn's final and binding award, will be presented to the
Authority.” JA 185n.3; seealso JA 17.
II. TheAuthority’s Decision

The Authority held that the agency had admitted that it failed to comply with the
Vaughn award in violation of section 7116(a)(1) and (8) of the Statute. JA 192.
Accordingly, the Authority proceeded to resolve the stipulated remedy issue:
“[W]hether the [agency] is required to pay interest on the funds withheld in this
unjustified or unwarranted personnel action.” JA 191.

In resolving the sovereignimmunity question invoked by the stipul ated issue, the
Authority determined that “[t]he Back Pay Act, including its interest provision, isthe
appropriate basisto remedy theviolation.” JA 195-6. Quoting the Back Pay Act, the
Authority explained that “an employee who is found to have been ‘affected by an
unjustified or unwarranted personnel action which has resulted in the withdrawa or
reduction of . . . the pay, alowances, or differentials of the employee,’” is thereafter
“entitled to receive, among other things, ‘an amount equal to al or any part’ of the lost
benefits.” JA 193 (quoting 5 U.S.C. § 5596(b)(1)). Such amounts, the Authority

further explained, “* are payable with interest.’” 1d. (quoting 5 U.S.C. § 5596(b)(2)).



The Authority concluded that the Back Pay Act’s requirements were satisfied
in the circumstances of the case. Consistent with Authority precedent,® the Authority
held that the agency’s “failure to comply with the Arbitrator’s award . . . constituted
an unwarranted and unjustified personnel action.” JA 194. The Authority further
determined that “[b]ut for such action,” employeeswould not have been “ deprived. . .
of use of their overtime pay and liquidated damages recovered under the FLSA . |d.

The last point in the Authority’s analysis of the Back Pay Act’s coverage
concerned whether the Act encompassed FL SA liquidated damages. Noting that the
agency did not contest the issue, the Authority held that liquidated damages are
“contained in the broad definition of pay, allowances or differentials’ promulgated by
the Office of Personnel Management (OPM) a 5 C.F.R. § 550.803. Id.
Section 550.803 defines “pay, alowances, or differentiads’ as “monetary and
employment benefitsto which an employeeisentitled by statute or regulation by virtue
of the performance of a Federal function.”

Findly, the Authority rejected the agency’s argument that the sovereign
immunity analysis should be confined to the FLSA. The agency argued that because
the FL SA providesthe basisfor the monetary payments awarded by the arbitrator, the

FLSA is the only statute that could waive sovereign immunity for interest due to a

® The Authority cited Letterkenny Army Depot, 35 FLRA 113, 127 (1990). JA 194.
6



delay in making those payments. Citing this Court’s Brown decision,* the Authority
found it “well established that the requisite express waiver of sovereign immunity not
contained in a given Statute can be supplied by a separate statute.” JA 194-5.

In sum, because the Back Pay Act’s requirements were satisfied, and because
“the Back Pay Act explicitly provides that [ULP] remedies shall be payable with
interest” (JA 195), the Authority determined that the Back Pay Act operates as an
explicit waiver of sovereign immunity. Accordingly, the Authority concluded that
“interest for the [agency’ g fallure to comply with the Vaughn award of liquidated
damages’ should be awarded to remedy the agency’s ULP. JA 196.

STANDARD OF REVIEW

Generadly speaking, “thelanguage of the [ Statute] exudesabroad congressional
delegation of discretion to the FLRA to fashion appropriate remedies for unfair labor
practices” to which reviewing courts “accord[] the utmost deference.” FDIC v.
FLRA, 977 F.2d 1493, 1498 (D.C. Cir. 1992). Thus, where a remedy is within the
Authority’s remedial discretion, the courts have “no grounds to dispute [the
Authority’s] remedia choice” NTEU v. FLRA, 910 F.2d 964, 970 (D.C. Cir. 1990)

(en banc).

4 Brown v. Secretary of the Army, 918 F.2d 214, 216 (D.C. Cir. 1990) (Brown).
7



Asfor the Authority’s interpretation of the Back Pay Act, it should be given
“respect.” SeeWest Point Elementary Sch. Teachers Ass nv. FLRA, 855 F.2d 936,
940 (2d Cir. 1988). This Court has stated that when the Authority interprets statutes
other than itsown, the Court “will, of course, follow [the Authority’ 5] reasoning to the
extent that [the Court] deem([s] it sound,’” even though it does “not defer.” National
Assn of Gov't Employees v. FLRA, 179 F.3d 946, 950 (D.C. Cir. 1999) (quoting
Department of Treasury v. FLRA, 837 F.2d 1163, 1167 (D.C. Cir. 1988)).

SUMMARY OF ARGUMENT

The Authority properly remedied the UL P committed by the agency by ordering
the agency to pay interest on the liquidated damages owed to employees under the
arbitrator’ s award. In making this determination, the Authority correctly relied upon
the Back Pay Act which expressdy waives sovereign immunity for the payment of
interest so long as its three basic requirements are satisfied.

The requirements of the Back Pay Act are satisfied in this case because the
agency’s failure to comply with the arbitrator's award was an unjustified or
unwarranted personnel action; the agency’ s noncompliance with the award resulted in
areduction or withdrawal of the employees’ pay, alowances, or differentias; and but
for the agency’ s noncompliance, no withdrawal or reduction in the employees pay,

alowances, or differentials would have occurred. Of these three factors, the agency



chalenges only the Authority’s holding that the liquidated damages at issue here
congtitute pay, alowances, or differentials under the Back Pay Act.

As the Authority found, the FL SA liquidated damagesinvolved in this casefal
within the broad regulatory definition of “pay, allowances, or differentials’ set forth
by the agency charged with interpreting the Back Pay Act, OPM. That is, these
liquidated damages are monetary benefits to which the employees are statutorily
entitled by virtue of their performance of afederal function. See5 C.F.R. § 550.803.
Because liquidated damages are statutorily required by the FL SA asaremedy for the
FLSA violation that the agency committed in this case, and because these employees
were performing afederal function — overtime work — the liquidated damages ordered
by the arbitrator constitute “pay, allowances, or differentials.” In addition, the Back
Pay Act’s“but for” requirement is clearly met.

The agency’s narrow interpretation of what constitutes “pay, alowances, and
differentials’ under the Back Pay Act should be rgected because it is not supported
by the Act and isinconsistent with the broad regulatory definition. Further, the cases
relied upon by the agency to support its interpretation are distinguishable and/or were
decided based upon aprevious and significantly different version of the Back Pay Act
regulations.

Findly, the agency’ s arguments regarding the Authority’ s Statute and itsfailure

to provide the requisite walver of sovereign immunity are inapposite because the

9



Authority relied solely upon the Back Pay Act for thewaiver. Asthe Back Pay Act’s
requirements are satisfied, this Court should enforce the Authority’s decision.
ARGUMENT

THE BACK PAY ACT AUTHORIZES THE AUTHORITY TO

REMEDY ANUNFAIRLABORPRACTICEBY ORDERING AN

AGENCY TO PAY INTEREST ON LIQUIDATED DAMAGES

THE AGENCY HAD IMPROPERLY FAILED TO PAY

EMPLOYEES

The agency admitsthat it committed a ULP. Theissueremaining for the Court
to review is whether one aspect of the Authority’ s remedy — its order that the agency
pay interest on the FL SA liquidated damages improperly withheld from employees—
is authorized by the Back Pay Act.

The agency concedes that the Back Pay Act “waives sovereign immunity by
authorizing the payment of interest on certain claims against federal agencies,” but
asserts that the Back Pay Act does not apply in thisinstance. Brief (Br.) a 21. As
shown below, the Authority correctly concluded that the requirements of the Back Pay
Act are satisfied in thiscase. The petition for review should therefore be denied and

the Authority’ s decision enforced.

The Back Pay Act’sExpressWaiver of Sovereign |mmunity with Regard
to Payment of Interest Appliesin This Case

10



As indicated above, the agency agrees that the Back Pay Act expresdy waives
sovereign immunity regarding the payment of interest® in cases to which it applies.
Because the various requirements of the Back Pay Act are satisfied in this case, the
Back Pay Act waives the agency’s sovereign immunity from the remedy that it pay
interest on the liquidated damages it improperly withheld when it refused to comply
with the arbitrator’ s award.

For the Back Pay Act to apply, a number of conditions must be met. As
pertinent here, the aggrieved employee must “have been affected by an unjustified or
unwarranted personnel action.” 5U.S.C. §5596(b)(1). Further, there must have been
a “withdrawa or reduction of all or part of the [employee's] pay, alowances, or
differentids.” Id. Finaly, it must be established that “but for” the action, the grievant

would not have suffered the withdrawal or reduction. JA 194; see 5 U.S.C.

®> TheholdinginZumerling v. Marsh, 783 F.2d 1032, 1034 (Fed. Cir. 1986) (Zumerling),
that the FL SA does not waive sovereign immunity for claims of interest, may no longer be
correct as a result of the Back Pay Act’s interest provision. Zumerling was decided in
1986, prior to the Back Pay Act amendment allowing for payment of interest on Back Pay
Act remedies. See Pub. L. No. 100-202, 101 Stat. 1329 (codified at 5 U.S.C. §
5596(b)(2)). AlthoughtheZumerling court considered whether any other federal statute
would permit payment of interest, see 783 F.2d at 1035, that court did not have the Back
Pay Act’sinterest provision as a consideration. See Brown, 918 F.2d at 218 (D.C. Cir.
1990) (Brown) (If its requirements are satisfied, the Back Pay Act provides a waiver of
sovereign immunity with regard to interest in Title V11 cases.).

11



8§ 5596(b)(1). Asthe Authority determined, al of these requirements are satisfied in
this case.®
A. The ULP committed by the agency — failing to comply with
the arbitrator’s award — constitutes an “unjustified or
unwarranted personnel action” within the meaning of the
Back Pay Act
It iswell established in Authority case law that “[a] violation of the Statute by
failing to comply with an arbitrator’ s award constitutes an unjustified or unwarranted
personnel action” under the Back Pay Act. JA 191; see also U.S Customs Service,
46 FLRA 1080, 1091 (1992) (Agency’ sfailure to comply with arbitrator’ s award was
“an unjudtified or unwarranted action that resulted in loss of pay.”); Department of the
Air Force Headquarters, 832d Combat Support Group DPCE, Luke Air Force
Base, Ariz,, 32 FLRA 1084, 1095 (1988) (same). The agency does not contest this
general proposition. Moreover, the agency has admitted committing such a ULP in
this case. Accordingly, this Back Pay Act requirement is satisfied.
The agency’s indirect challenge to the Authority’s holding on this point is

flawed. In this connection, the agency erroneously conflates two independent

concepts when it argues (Br. 25) there can only be an “unjustified or unwarranted

¢ Inview of theagency’ sstipulation that it “fail[ed] to timely comply with [the arbitrator’ 5]
final and binding award” (JA 192), there doesnot appear to beany disputethat “but for” this
unjustified or unwarranted agency personnel action the grievants would not have been
deprived of the use of their overtime pay and liquidated damages recovered under the
FLSA. Therefore, this aspect of the Authority’s Back Pay Act analysis will not be
discussed further.

12



personnel action” if there has been a withdrawal or reduction of a grievant’s pay,
alowances, or differentials. Not only does the agency fail to cite any authority linking
theseseparate Back Pay A ct requirements, theagency’ scontention isalso inconsi stent
withjudicial precedent interpreting and applying the Back Pay Act. See, e.g., Brown,
918 F.2d at 216 (Appropriate authority found action was “ unjustified or unwarranted
personnel action” such that if “the remaining Back Pay Act terms’ were met, interest
could be awarded under the Back Pay Act.). Thisagency argument should therefore
be rgjected.
B. Theliquidated damagesrequired by the FLSA and ordered
to be paid employees by the arbitrator, but improperly
withheld by the agency, constitute “pay, allowances, or
differentials’ within the meaning of the Back Pay Act
The Authority properly relied upon the broad regulatory definition of “pay,
alowances, and differentials’ set forth at 5 C.F.R. § 550.803 when it found the Back
Pay Act applicableto theliquidated damagesin thiscase. According to theregulation,
“Iplay, allowances, and differentials means monetary and employment benefits to

which an employee s entitled by statute or regulation by virtue of the performance of

a Federa function.” 5 C.F.R. § 550.803.

13



1. OPM’s regulatory definition of “pay,
allowances, and differentials” is
intentionally broad
The regulations promulgated by OPM are especidly pertinent to any Back Pay
Act analysis because OPM is the agency directed by Congress to “prescribe
regulations to carry out” the Act. 5U.S.C. § 5596(c); see Brown, 918 F.2d at 217,
cf. Lanehartv. Horner, 818 F.2d 1574, 1578 (Fed. Cir. 1987) (holding that “ deference
should be givento theinterpretative guidance with respect to FL SA issued by OPM™).
In issuing the current Back Pay Act regulations, OPM noted the breadth of its
regulatory definition of “pay, allowances, and differentials.” See 46 Fed. Reg. 58,271,
58,272 (Dec. 1, 1981). The narrative accompanying the Federal Register publication
of the fina rule explains that OPM intentionaly drafted the definition broadly. Id.
Commenters had requested that OPM retain its specific definitions of “pay,”
“alowances,” and “differentials’ in the then-existing regulations. OPM opted instead
for abroad, inclusive definition, concluding “that it isimpractical and unnecessary to
attempt to distinguish among these threeterms.” 1d. Thus, OPM created the current
definition which it determined agencies should follow “to determine proper back pay
entittements.” 1d.
The agency’s narrow interpretation of what constitutes “pay, allowances, or

differentials’ under the Back Pay Act (Br. 21-23) is not supported by the Act and is

inconsistent with the broad regulatory definition. According to the agency (Br. 22),

14



“[b]ack pay compensates employees only for amountsthat they would ordinarily have
received as compensation for performing their jobs.”” The Back Pay Act does not
contain such restrictive language. Rather, the Back Pay Act provides that employees
are entitled to recover “pay, alowances, or differentials . . . which the employee
normally would have earned or received during the period if the personnel action had
not occurred.” 5 U.S.C. § 5596(b)(1)(A) (emphasis added). The term
“compensation” is not in the Back Pay Act itself, and thus the agency’s attempt to
restrict the monetary benefits recoverableto “compensation” iswithout merit. Clearly
in this case, as shown in subsection 2. below, liquidated damages are monies that the
employees were entitled to receive.

Moreover, the agency’ s narrow interpretation should be rejected because there
Is no indication in the regulation, or in the accompanying commentary, that OPM
intended to limit “ pay, allowances, or differentials’ to ordinary compensation. Further,

the cases cited by the agency in support of this interpretation were decided under the

" In support of this proposition, the agency cites the Supreme Court’ sdecision in United
Satesv. Testan, 424 U.S. 392, 407 (1976) (Testan). Br. 22. Testan isdistinguishable
from this case, and the Testan language cited by the agency should be considered in the
proper context. As this Court recognized in its Brown decision, Testan involved the
application of the Back Pay Act to employees wrongfully denied promotions — or
reclassification actions. 918 F.2d at 218. Thus, the Supreme Court’ s statement that the
Back Pay Act was intended to cover employees “subjected to a reduction in their duly
appointed emoluments or position” was in response specifically to the reclassification
actionsinTestan. See Testan, 424 U.S. at 407. Inlight of Testan, Congress* specifically
exempted reclassification actions from the Back Pay Act’'s scope.” Brown, 918 F.2d at
219. Theinstant case involves a ULP and not reclassification actions.
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old, narrower Back Pay Act regulations that OPM intentionally broadened when
drafting the current regulations. As aresult, those cases® do not provide any insight
into the proper interpretation of the current broad definition of “pay, allowances, and
differentials.
2.  Theliquidated damages on which the Authority
ordered the agency to pay interest are “pay,
allowances, and differentials’ under OPM’s
broad definition
As the Authority held, the liquidated damages that the arbitrator ordered, and
which the agency admits improperly withholding, congtitute pay, alowances, or
differentiads asdefined by OPM. The definition, quoted above, setsforth two relevant
requirements. First, the employee must have a statutory or regulatory entitlement to
the claimed benefits. Second, the employee’s entitlement must be based on the
employee’ s performance of afedera function. Both requirements are satisfied in this
case.
That there is a statutory entitlement is clear; the requirement that an employer

who has acted asthe agency did here pay liquidated damagesis explicitly stated in the

FLSA. Inthisconnection, the FLSA remedy provision states that any employer who

& SeeHurley v. United States, 624 F.2d 93,95 (10" Cir. 1980) (Under the Back Pay Act,
per diem travel allowances are not compensabl e because such allowances are “ not part of
the Act” and are “not apart of the supporting regulations.”); Morrisv. United States, 595
F.2d 591, 594 (Ct. Cl. 1979) (Per diem and commuting expenses “are simply nowhereto
be found in the applicable statutory or regulatory provisions.”)
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wrongfully exempts employees from FLSA coverage“ shall beliablefor suchlega or
equitable rdlief . . . including without limitation employment, reinstatement, promotion,
and the payment of wages lost and an additional equal amount as liquidated
damages.” 29 U.S.C. § 216(b) (emphasis added).® Thus, the liquidated damagesto
which the arbitrator found the employees in this case entitled have the requisite
statutory foundation specified in OPM’s regulations.*®

Itisequaly clear that the liquidated damages due employees meet the second
requirement of the regulatory definition — that the entitlement be based upon the

performance of afederal function. As the arbitrator found and the agency does not

° Althoughthereisararely used exception to the FL SA’ sliquidated damagesrequirement,
see 29 U.S.C. 8 260; Kinney v. District of Columbia, 994 F.2d 6, 12 (D.C. Cir. 1993)
(Kinney), it isirrelevant here because the agency did not make the showing required to
invoke the exception. JA 172. Moreover, asthis Court has stated, “[i]n the compensation
scheme of the FLSA, ‘double damages are the norm, single damages the exception.””
Kinney, 994 F.2d at 12 (quoting Walton v. United Consumers Club, Inc., 786 F.2d 303,
310 (7™ Cir. 1986)).

19 The agency erroneously faults the Authority for “not explain[ing] why an award of
liquidated damages amountsto pay, allowancesor differentials.” Br. 26 n.6. Asdiscussed
previously (supra, p. 13), the Authority considered theissue and determined that thisBack
Pay Act condition was satisfied, citing the pertinent regulation. JA 194. Having
completely failed to even mentiontheissueinitsfilingswith the Authority, itisironic that
the agency should criticize the Authority for not having set forth its analysis at greater
length. Becausetheissue concernssovereignimmunity, theagency’ sfailureinthisregard
escapes the jurisdictional bar in section 7123(c) of the Statute that ordinarily prevents a
party from raising issues for the first time on judicial review. See Department of the
Army, Fort Benjamin Harrison v. FLRA, 56 F.3d 273, 275 (D.C. Cir. 1995). However,
the agency’ sexcuse for itsfailure,i.e., that there was simultaneous briefing (Br. 26 n.6),
has been squarely rejected by this Court. Georgia State Chapter Ass'n of Civilian
Techniciansv. FLRA, No. 98-1452, slip op. at 5 (D.C. Cir. August 3, 1999).
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dispute, the employees entitlement to aremedy under the FLSA arose because they
had been performing uncompensated overtime work as federal employees. JA 167-
170, 173.
Il. The Agency’s Remaining Contentions Are Without Merit

The agency’ s remaining contentions do not provide any basis for overturning
the Authority’ s decision in this case. Regarding the genera applicability of the Back
Pay Act in this case, the agency argues (Br. 21-22) that the Back Pay Act “does not
waive immunity for interest on damages awarded under other federal statutes.” This
agency argument is contrary to the holding in this Court’ sBrown decision. The Court
held in Brown, in the context of Title VII litigation, that despite the fact that Title V11
does not provide for waiver of the government’s immunity from interest awards, the

requisite waiver could be supplied by a separate statute — there, as here, the Back Pay
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Act. Brown, 918 F.2d a 216, 218.1! Brown isdirectly applicable in this case; the
agency’s argument should be rgjected.

In addition, the agency devotes a considerable portion of its brief to the
argument that the Authority’s Statute does not provide the requisite waiver of
sovereign immunity. Br. 30-34. The Authority did not rely upon the Statute for the
waiver, but relied solely uponthe Back Pay Act. JA 193-196. Therefore, theagency’s
argument regarding sovereign immunity and the Statute is ingpposite.

Insum, the Authority properly determined that the Back Pay Act’ srequirements

are satisfied in this case.'? It follows that the Back Pay Act provides the requisite

11 The fact that the Back Pay Act’s requirements were not ultimately met in Brown does
not detract from the Court’s general holding. The Act’s requirements were not met in
Brown because it involved discretionary agency actions that the Court determined,
although wrongfully taken, did not result in thewithdrawal or reduction of pay, allowances,
or differentials that the employee otherwise would have received.

See Brown, 918 F.2d at 219. Indeed, contrary to the agency’s suggestion (Br. 30), the
mandatory nature of liquidated damages under the FLSA renders the agency’s failure to
comply with the arbitrator’ s award analogous to the agency’s failure to comply with a
mandatory personnel actionthat this Court observed in Brown would satisfy the Back Pay
Act’srequirements. See 918 F.2d at 219. Because the agency iswithout discretion with
regard to the liquidated damages in this case as in the mandatory personnel action
referenced by Brown, the employees suffered awithdrawal or reduction of expected pay,
allowances or differentials such that the Back Pay Act isapplicable. Id.

2 The Authority’s conclusion is not only legally sound; it also comports with common
sense equitable considerations. A holding that interest cannot be assessed in acase such
as this, where an agency had intentionally and improperly failed to comply with an award
of monetary relief to employees, would provide a powerful incentive for agencies to
continue such behavior in order to reap the economic benefits such behavior would
produce, at the expense of the wronged employees. Indeed, the thirteen to fifteen-month
delay in payment at issue here (JA 15-16), resulted in both substantial savings to the
(continued...)

19



walver of sovereign immunity, allowing payment by the agency of interest on the
liquidated damages that the agency improperly withheld. See Brown, 918 F.2d at 216
(holding that the Back Pay Act may provide asovereign immunity waiver absent in the
statute under which the principal relief was obtained) . The Authority’s decision
should therefore be affirmed.

CONCLUSION

The agency’s petition for review should be denied and the Authority’s order

should be enforced.
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government and cost to the employees. The Back Pay Act’ swaiver of sovereignimmunity
for the payment of interest in such a situation complements the other remedial measures
available to the Authority to both correct a statutory violation and prevent future
occurrences of similar improper conduct.
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8 7105. Power s and duties of the Authority

@

* k k k k k k k k k k k k k k%

(2) The Authority shal, to the extent in this chapter and in

accordance with regulations prescribed by the Authority -

 k kk k k kk kkkk kk k%

(G) conduct hearings and resolve complaints of unfair labor

practices under section 7118 of thistitle;



§ 7116. Unfair labor practices
(a) For the purpose of thischapter, it shall be an unfair labor practice for an agency

(1) to interfere with, restrain, or coerce any employee in the exercise by the
employee of any right under this chapter;

* %k k kK k k k k k *k k k k * %

(8) to otherwise fail or refuse to comply with any provision of
this chapter.
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8 7123. Judicial review; enfor cement

(&) Any person aggrieved by any fina order of the Authority other than an order

under -

(1) section 7122 of thistitle (involving an award by an arbitrator), unlessthe

order involves an unfair labor practice under section 7118 of thistitle, or

(2) section 7112 of thistitle (involving an appropriate unit
determination), may, during the 60-day period beginning on the date on
which the order was issued, institute an action for judicial review of the
Authority's order in the United States court of appeals in the circuit in
which the person resides or transacts business or in the United States
Court of Appedalsfor the District of Columbia.

(b) The Authority may petition any appropriate United States court of appealsfor
the enforcement of any order of the Authority and for appropriate temporary

relief or restraining order.

(c) Upon the filing of a petition under subsection (&) of this section for judicial
review or under subsection (b) of this section for enforcement, the Authority
ghdl filein the court the record in the proceedings, as provided in section 2112
of title 28. Upon the filing of the petition, the court shall cause notice thereof to
be served to the parties involved, and thereupon shall have jurisdiction of the
proceeding and of the question determined therein and may grant any temporary
relief (including atemporary restraining order) it considers just and proper, and
may make and enter a decree affirming and enforcing, modifying and enforcing
as so modified, or setting aside in whole or in part the order of the Authority.
The filing of a petition under subsection (a) or (b) of this section shal not
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operate asastay of the Authority'sorder unlessthe court specifically ordersthe
stay. Review of the Authority's order shall be on the record in accordance with
section 706 of this title. No objection that has not been urged before the
Authority, or its designee, shall be considered by the court, unlessthe failure or
neglect to urge the objection is excused because of extraordinary
circumstances. The findings of the Authority with respect to questions of fact,
If supported by substantial evidence on the record considered asawhole, shall
be conclusive. If any person appliesto the court for leave to adduce additional
evidence and shows to the satisfaction of the court that the additional evidence
Is material and that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the court may
order the additional evidence to be taken before the Authority, or its designee,
and to be made a part of the record. The Authority may modify itsfindings as
to thefacts, or make new findings by reason of additional evidence so takenand
filed. The Authority shal file its modified or new findings, which, with respect
to questions of fact, if supported by substantial evidence on the record
considered as a whole, shal be conclusve. The Authority shal file its
recommendations, if any, for the modification or setting aside of its original
order. Upon the filing of the record with the court, the jurisdiction of the court
shdl be exclusive and its judgment and decree shall be final, except that the
judgment and decree shall be subject to review by the Supreme Court of the
United States upon writ of certiorari or certification as provided in section 1254
of title 28.
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§ 5596. Back pay dueto unjustified personnel action

 k k k k kk k kkk kK k%

(b)

(1) An employee of an agency who, on the basis of atimely apped or an
adminidrative determination (including a decision relating to an unfair
labor practice or a grievance) is found by appropriate authority under
gpplicable law, rule, regulation, or collective bargaining agreement, to
have been affected by an unjustified or unwarranted personnel action
which hasresulted in thewithdrawa or reduction of al or part of the pay,
alowances, or differentials of the employee -

(A) isentitled, on correction of the personnel action, to
receive for the period for which the personnel action wasin
effect -

(i) an amount equal to al or any part of the pay, alowances, or
differentids, as applicable which the employee normally
would have earned or recelved during the period if the
personnel action had not occurred, lessany amountsearned
by the employee through other employment during that
period; and
(ii) reasonable attorney fees related to the personnel action
which, with respect to any decision relating to an unfair
labor practice or a grievance processed under a procedure
negotiated in accordance with chapter 71 of this title, or
under chapter 11 of title | of the Foreign Service Act of
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1980, shall be awarded in accordance with standards
established under section
7701(g) of thistitle; and

(B) for al purposes, is deemed to have performed service for

the agency during that period, except that -

(i) annual leave restored under this paragraph which is in
excess of the maximum leave accumulation permitted by
law shall be credited to a separate leave account for the
employee and shall be available for use by the employee
within the time limits prescribed by regulations of the Office
of Personnel Management, and
(if) annua leave credited under clause (i) of this
subparagraph but unused and still available to the employee
under regulations prescribed by the Office shall beincluded
in the lump-sum payment under section 5551 or 5552(1) of
this title but may not be retained to the credit of the
employee under section 5552(2) of thistitle.

(2

(A) An amount payable under paragraph (1)(A)(i) of this subsection
shall be payable with interest.

(B) Such interest -

(i) shall be computed for the period beginning on the effective

date of the withdrawal or reduction involved and ending on
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a date not more than 30 days before the date on which
payment is made;

(ii) shall be computed at the rate or rates in effect under
section 6621(a)(1) of the Internal Revenue Code of 1986
during the period described in clause (i); and
(iii) shal be compounded daily.

(C) Interest under this paragraph shall be paid out of amounts
available for payments under paragraph (1) of this subsection.

(3) This subsection does not apply to any reclassification action nor
authorize the setting aside of an otherwise proper promotion by a
sdecting official from a group of properly ranked and certified

candidates.

(4) The pay, allowances, or differentials granted under this section for the
period for which an unjustified or unwarranted personnel action was in
effect shall not exceed that authorized by the applicable law, rule,
regulations, or collective bargaining agreement under which theunjustified
or unwarranted personnel action is found, except that in no case may
pay, alowances, or differentialsbe granted under this section for aperiod
beginning more than 6 years before the date of the filing of a timely
appeal or, absent such filing, the date of the administrative determination.

(5) For the purpose of this subsection, "grievance" and "collective
bargaining agreement” have the meanings set forth in section 7103 of this
title and (with respect to members of the Foreign Service) in sections
1101 and 1002 of the Foreign Service Act of 1980, "unfair labor

practice" meansan unfair labor practice described in section 7116 of this
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title and (with respect to members of the Foreign Service) in section 1015
of the Foreign Service Act of 1980, and "personnel action” includes the

omission or failure to take an action or confer a benefit.

(c) The Office of Personnel Management shall prescribe regulations to carry out
this section. However, the regulations are not applicableto the Tennessee Valley
Authority and its employees, or to the agencies specified in subsection (a)(2)

of this section.



8 216. Penalties

* k k kkkkkkkk kK k Kk %

(b) Damages; right of action; attorney's fees and costs, termination of right of
action
Any employer who violates the provisions of section 206 or section 207 of this
title shall beliable to the employee or employees affected in the amount of their
unpaid minimumwages, or their unpaid overtime compensation, asthe case may
be, and in an additional equal amount asliquidated damages. Any employer who
violates the provisions of section 215(a)(3) of this title shall be liable for such
legd or equitable relief as may be appropriate to effectuate the purposes of
section 215(8)(3) of this title, including without limitation employment,
reinstatement, promotion, and the payment of wages|ost and an additional equal
amount as liquidated damages. An action to recover the liability prescribed in
either of the preceding sentences may be maintained against any employer
(including a public agency) in any Federal or State court of competent
jurisdiction by any one or more employees for and in behaf of himself or
themsalves and other employeessimilarly situated. No employee shall beaparty
plantiff to any such action unless he gives his consent in writing to become
such a party and such consent is filed in the court in which such action is
brought. The court in such action shall, in addition to any judgment awarded to
the plaintiff or plaintiffs, allow a reasonable attorney's fee to be paid by the
defendant, and costs of the action. The right provided by this subsection to
bring an action by or on behalf of any employee, and the right of any employee
to become a party plaintiff to any such action, shall terminate upon thefiling of
acomplaint by the Secretary of Labor in an action under section 217 of thistitle
in which (1) restraint is sought of any further delay in the payment of unpad
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minimum wages, or the amount of unpaid overtime compensation, as the case
may be, owing to such employee under section 206 or section 207 of thistitle
by an employer liable therefor under the provisions of this subsection or (2)
legdl or equitable relief is sought as a result of aleged violations of section
215(a)(3) of thistitle.
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§ 260. Liquidated damages

In any action commenced prior to or on or after May 14, 1947 to recover unpaid
minimumwages, unpaid overtime compensation, or liquidated damages, under the Fair
Labor Standards Act of 1938, as amended (29 U.S.C. 201 et seq.), if the employer
shows to the satisfaction of the court that the act or omission giving riseto such action
was in good faith and that he had reasonable grounds for believing that his act or
omission was not aviolation of the Fair Labor Standards Act of 1938, as amended,
the court may, in its sound discretion, award no liquidated damages or award any
amount thereof not to exceed the amount specified in section 216 of thistitle.
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