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Western District of Texas, San Antonio
Cvil Action No. SA-03-CV-58

Bef ore H G3 NBOTHAM DAVI S and PRADO, Circuit Judges.
PER CURI AM *

Appel l ants, the Anmerican Federation of Governnent Enpl oyees
Local 1617 (“Local 1617"), Arthur Cel estino, and Anmerican
Federation of Governnent Enpl oyees Council Nunber 214 (“Counci
Nunmber 214”"), sued the Federal Labor Relations Authority (“FLRA")
in district court, alleging that the FLRA exceeded its authority

in overruling an arbitration decision. Appellants’ suit was

" Pursuant to 5THCQR R 47.5, the court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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di sm ssed for |lack of subject matter jurisdiction. For the
follow ng reasons, this court AFFIRVS the district court’s
j udgnent di sm ssing Appellants’ lawsuit.
Backgr ound

Local 1617 and Council Nunber 214 represent enpl oyees of the
United States Departnent of the Air Force, San Antonio Air
Logi stics Center, Kelly Air Force Base, San Antonio (“Agency”).
Appel I ant Cel estino was an enpl oyee of the Agency. At al
relevant tinmes, relations between Appellants and the Agency were
covered by the Master Labor Agreenent (“M.A’). In April 1999,
enpl oyees of the Agency, who were represented by Local 1617,
brought a grievance against the Agency alleging that they were
entitled to Environnental Differential Pay (“EDP’) because of
exposure to asbestos. The Agency denied the grievance.

Local 1617 invoked arbitration, as authorized by the MA
After a lengthy arbitration, the arbitrator ruled that the
enpl oyees were entitled to limted EDP

Appel l ants and the Agency filed exceptions to the
arbitration award with the FLRA, under 5 U S.C. § 7122. The FLRA
is an i ndependent agency whose responsibilities include resolving
exceptions to arbitration awards. The FLRA set aside the
arbitration award, finding that the award was deficient.
Appel  ants noved for reconsideration. The FLRA denied that

nmot i on.



Appel  ants sued FLRA, alleging that FLRA had violated the
Federal Labor Managenent Rel ations Act! when it overturned the
arbitrator’s decision. FLRA noved under FED. R Qv. P. 12(b) (1)
to dismss for lack of subject matter jurisdiction. Appellants
moved for summary judgnent. The district court granted FLRA' s
Rul e 12(b) (1) notion, denied Appellants’ notion for sunmary
judgnent, and entered a judgnent dism ssing Appellants’ |awsuit.
Appel lants tinely appeal ed.

Di scussi on

St andard of review

This court reviews de novo the grant of a Rule 12(b) (1)
notion.? The burden of proof for a Rule 12(b)(1) notion to
dismiss is on the party asserting jurisdiction;® in this case,
the Appellants. A Rule 12(b)(1) notion nmay be granted only when
it appears certain that the plaintiffs cannot prove any set of
facts in support of their claimthat would entitle themto
relief.* For purposes of analyzing a Rule 12(b)(1) notion this

court takes the plaintiff’s alleged facts as true.?®

!5 U.S.C. § 7101 et seq.
2Hebert v. United States, 53 F.3d 720, 722 (5th Cr. 1995).

®McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178
(1936) .

“Benton v. United States, 960 F.2d 19, 21 (5th CGr. 1992).

®*Saraw Partnership v. United States, 67 F.3d 567, 569 (5th
Cr. 1995).
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Jurisdiction to review FLRA deci si ons

The FLRA may change an arbitrator’s award if it finds the
award is deficient: “(1) because it is contrary to any law, rule
or regulation; or (2) on other grounds simlar to those applied
by Federal courts in private sector |abor-nanagenent relations.”®
There is no statutory provision providing for review of the
FLRA' s decisions on arbitration awards.’ Appellants argue that
despite the lack of a provision for federal court review of the
FLRA s decisions, the district court had jurisdiction to hear
this case under the Suprene Court’s decision in Leedomv. Kyne.3

In Leedom a group of professional enployees objected to a
deci sion of the National Labor Relations Board (“NLRB”) that
conbi ned professional and non-professional enployees into one
bargai ning unit.® The enpl oyees sued the NLRB in district court,
alleging that the NLRB had violated a National Labor Rel ations
Act provision explicitly prohibiting such conbi nati ons w t hout

prior approval of the professional enployees.! The district

65 U.S.C. § 7122 (a).

"As a general matter, parties may seek review of FLRA
decisions in federal courts of appeals. 5 U S.C § 7123 (a).
However, they may not seek review of final FLRA decisions about
arbitrator’s awards unl ess the order involves an unfair |abor
practice. |d.

8358 U.S. 184 (1958).
° |d.
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court found that jurisdiction existed, and the circuit court
affirmed that decision.! The Suprenme Court also affirned
jurisdiction, finding that the NLRB had acted “in excess of its
del egated powers and contrary to a specific prohibition in the
[ Nati onal Labor Relations Act].”?? The Court reasoned that if it
found jurisdiction did not exist, then the rights of the
pr of essi onal enpl oyees woul d be sacrificed, and that “where, as
here, Congress has given a ‘right’ to the professional enployees
it must be held that it intended that right to be enforced .
n13

Thi s exception, however, is very narrow. |In Boire v.
G eyhound Corporation, the plaintiffs attenpted to challenge a
NLRB fi ndi ng that independent contractors were enpl oyees of the
hiring corporation, despite a National Labor Relations Act
statute excluding i ndependent contractors fromthe definition of
enpl oyee. * 1In Boire, the Suprenme Court held that deciding
whet her sonmeone net the definition of enpl oyee was a factual
gquestion and that there was no federal jurisdiction to review

such a decision.® The Court explained that the Leedom exception

1 d.
21d. at 184.
B1d. at 185.

14 376 U.S. 473 (1964).
15 d.



is a narrow one, not to be extended to permt plenary

district court review of [NLRB] orders . . . whenever

it can be said that an erroneous assessnent of the

particular facts before the [NLRB] has led it to a

concl usi on which does not conport with the | aw. 8

In Board of Governors of the Federal Reserve Systemv. MCorp
Financial, Inc., the Suprenme Court held that jurisdiction existed
to review an agency action alleged to have exceeded the agency’s
statutory authority.' The Supreme Court found that there was no
jurisdiction where the agency’s authorizing statute indicated a
congressional intent to deny district court review, and the
statute provided a neani ngful and adequate opportunity for
judicial review 18

This court has anal yzed the Leedom excepti on and expl ai ned
that it is “narrow and rarely used.”' Further, the exception
shoul d be used to correct only egregious error, and does not
all ow federal courts to revi ew whether an agency responsi ble for
i npl ementing a statute has msinterpreted that statute.?

| nstead, the Leedom exception allows jurisdiction “only in a very

narrow situation in which there is a plain violation of an

1]d, at 481-481
7 501 U.S. 32 (1991).

B d.

¥ Russell v. Nat’l Mediation Bd., 714 F.2d 1332, 1340 (5th
Gir. 1983).

XAm Airlines, Inc. v. Herman, 176 F.3d 283, 292 (5th Cr
1999) .
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unanbi guous and nmandatory provision of the statute.”?

Appel l ants argue that the FLRA decision fits into this narrow
category of violations. Under the Leedom exception, jurisdiction
will exist only if FLRA plainly violated unanbi guous and

mandat ory statutory provisions.? As explained bel ow, Appellants
have not shown that the FLRA' s decision violated any statutory
provi si on.

Propriety of the FLRA decision under 5 U.S.C. 8§ 7122(a)(2)

Appel l ants contend that the FLRA violated 5 U S.C. §
7122(a)(2) by overturning an arbitrator’s award. Specifically,
Appel  ants argue that FLRA shoul d have given special deference to
the arbitration award because it was based on the arbitrator’s
interpretation of a collective bargaining agreenent.

Section 7122 provides that:

(a) Either party to arbitration under this chapter may
file wwth the [ FLRA] an exception to any arbitrator’s
award pursuant to the arbitration . . . . If upon
review the [FLRA] finds that the award is deficient —

(1) because it is contrary to any law, rule, or
regul ation; or

(2) on other grounds simlar to those applied by
Federal courts in private sector | abor-nanagenent
rel ations;

the [ FLRA] nmay take such action and make such
reconmmendati ons concerning the award as it considers
necessary, consistent with applicable |laws, rules, or
regul ati ons.

2 Herman, 176 F.3d at 293.

2See id.



The FLRA found that the award was deficient because it was
contrary to law. The FLRA maintains that while it overturned the
arbitrator’s legal conclusions, it deferred to the arbitrator’s
findings of fact. Pursuant to 8 7122(a)(1l), the FLRA is
aut hori zed to change an arbitrator’s award if the FLRA finds the
award is contrary to any law, rule, or regulation.? |n fact,
the District of Colunbia Crcuit has held that if an arbitrator’s
award is chall enged because it is contrary to a law, rule or
regul ati on, the FLRA nust conduct a de novo review. 2

The FLRA decision references the arbitrator’s findings that
the parties to arbitration had not agreed to a specific standard
for entitlenent to EDP. Based on this finding, the arbitrator
concluded that there was a conflict between the Agency’s
regul ati ons and the M.A between the parties. The arbitrator next
hel d, as required when a regulation conflicts with a |abor
agreenent, ?® that the regulation could not be applied. The FLRA
deci sion does not challenge the arbitrator’s finding that the MA
did not specify an EDP threshold. Rather, FLRA contends that the

arbitrator was wong to dism ss the Agency’s regul ati ons when the

BU.S. Dep't of Treasury v. Fed. Labor Relations Auth., 43
F.3d 682, 686-87 (D.C. Gr. 1994).

#1d. at 686-87.

% See U.S. Dep’'t of the Arny, Ft. Canpbell Dist., Third
Regi on, Ft. Canpbell, Ky., 37 FLRA 186, 195 (1990).
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M_.A did not present any regulations of its own that could have
conflicted with the Agency’ s regul ati ons.

In response, Appellants argue that the |lack of an agreenent
on specific regulations neans that the threshold for EDP was to
be set on a case-by-case basis. To support this point, they
quote the arbitrator’s finding that the Union representing the
Agency enpl oyees specifically bargained to avoid including an EDP
threshold in the MLA, so that EDP could be awarded on a case- by-
case basis. Contrary to Appellants’ assertions, however, this
finding relates to the Union’s bargaining position, not the
bi ndi ng final product of that bargaining — the MLA  Appellants
do not cite any requirenent in the MLA that EDP is to be
determ ned on a case-by-case basis, nor do they assert that the
arbitrator found such a requirenent. The arbitrator’s findings
about the Union’s bargaining goals are irrelevant to determ ning
whet her the M.A conflicts with Agency regul ati ons.

Therefore, FLRA did not contradict a factual finding by the
arbitrator when it determned that the MLA was silent on the
appropriate nethod of determ ning EDP. Rather, FLRA applied its
own review of the applicable law. The FLRA s bindi ng precedent
dictates that in the absence of an agreed-upon regul ation the

Agency’s own regul ati on governs.? Thus, FLRA acted within its

% U S Dep't of the Arny, Fort Canpbell Dist., Third Region,
Fort Canpbell, Ky., 37 FLRA 186, 195 (1990)(agency rules and
regul ati ons “govern the disposition of matters to which they
apply . . . when the rules and regul ations do not conflict with
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authority in determ ning that Agency regul ations govern the
assessnment of EDP in this case, where there was no ot her
agreenent governing that assessnent. This court does not have
jurisdiction over FLRA decisions that are nade pursuant to FLRA s
aut hority.

The FLRA deci sion and congressi onal intent

Appel  ants next contend that congressional intent wll be
thwarted unl ess courts have subject matter jurisdiction to review
FRLA deci sions about arbitration awards. Appellants nmaintain
that without district court reviewthere will be no nechanismto
ensure that FLRA does not reach beyond what Congress intended to
be its very limted right to alter arbitration awards.

Appel lants do not cite any |legislative history to support this
position. Rather, they argue that as a general matter,
expedition of dispute resolution and the finality of arbitration
deci sions woul d be underm ned wi thout district court review of
FLRA deci si ons.

Appellants cite a series of three Suprene Court opinions,
the Steelworkers Trilogy,?” to support the proposition that

enpl oynent arbitrations are to be given a high degree of

provi sions of an applicable collective bargai ning agreenent”).

ZUnited Steelwrkers v. Am Mg. Co., 363 U.S. 564 (1960);
United Steelworkers v. Enter. Wweel & Car Corp., 363 U S. 593
(1960); United Steelworkers v. Warrior & Gulf Navigation Co., 363
U S. 574 (1960).
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deference. The Steelworkers Tril ogy opinions, however, deal wth
federal court review of enploynent arbitration decisions, not
federal court review of FLRA decisions. The Steelworkers Tril ogy
opi ni ons do not provide guidance on this court’s jurisdiction
over FLRA decisions. |Instead, this court nust rely on the
statutory | anguage that specifically explains when reviewis
appropri ate.

Appel  ants’ argunment about congressional intent is
unconvincing in light of the statutory schene surroundi ng the
FLRA. Congress explicitly provided for review of FLRA deci sions
under 5 U.S.C. 8 7123. This provision also prohibits review when
the FLRA decision involves an order by an arbitrator, unless the
order involves an unfair |abor practice. Section 7123 evi dences
Congress’s intent that only certain FLRA decisions should be
reviewed. There is no reason to assune a different congressional
intent fromthat stated on the face of the statute. Therefore,
this court finds it does not have jurisdiction to hear this case
based on congressional intent.

Propriety of the FLRA decision under 5 U.S.C. 87101

Lastly, Appellants argue that the FLRA deci sion underm ned
all collective bargaining and therefore violated 5 U S.C. § 7101.
This argunent essentially reiterates Appellants’ argunent
asserting that the FLRA violated 5 U. S.C. § 7122. Appellants

contend that the FLRA underm ned col |l ective bargaining by
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replaci ng an agreed-upon rule with a rule created by an agency.
As di scussed above, there is no evidence that the MA included a
rul e specifying when to award EDP pay, nor did the arbitrator
conclude that there was such a rule. Therefore, Appellants’
argunent that an agreed-upon rule was ignored fails. There is no
jurisdiction for this court to hear this appeal based upon a
violation of 5 U S.C. § 7101.
Concl usi on

Appellants fail to denonstrate that FLRA plainly violated a
mandat ory and unanbi guous statutory provision. Accordingly, the
district court correctly found that it |acked subject matter
jurisdiction over the dispute and dism ssed the case under Rule
12(b)(1). Therefore, this court AFFIRMS the district court’s
j udgnent di sm ssing Appellants’ lawsuit.

AFFI RVED
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