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Amenpep:  Redesignated at
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Subpart A—Gener al Definitions

§1703.1  Scope.

Definitions in § 1703.2 relate to
the meaning of terms used throughout
part 1703.

§ 1703.2  General definitions.

For the purpose of this part:

(a) Appeals Officer meansthe per-
son designated by the Director to pro-
cess appeal s of denials of requests for
OFHEO records under the FOIA.

(b) Director means the Director
of OFHEO or his or her designee.

(c) Document means any record
or paper, including but not limited to
a report, credit review, audit, exami-
nation, letter, telegram, memorandum,
study, calendar and diary entry, log,
graph, pamphlet, note, chart, tabula-
tion, analysis, statistical or informa-
tion accumulation, any record of meet-
ings and conversations, film impres-
sion, magnetic tape, or any electronic
media, disk, film, or mechanical re-
production that is generated, obtained,
or adopted by OFHEO in connection
with the conduct of its official busi-
ness.

(d) Employee means any officer,
former officer, employee, or former
employee of OFHEO; any conservator
appointed by OFHEQ; or any agent or
independent contractor acting on be-
half of OFHEO, even though the ap-
pointment or contract has terminated.

(e) FOIA meansthe Freedom of In-
formationAct.

(f) FOIA Officer meansthe person
designated to process requests for
OFHEO records under the FOIA.

(g) Official means concerning the
authorized business of OFHEO.

(h) OFHEO means the Office of
Federal Housing Enterprise Oversight.

(i) Person means any individual,
or any agency, corporation, partner-
ship, trust, association, joint venture,
pool, syndicate, sole proprietorship,
unincorporated organization, or any
other form of entity not specifically
listed herein, but does not include
OFHEO or any employee.

(j) Record means any document,
regardless of form or format, whichis
created or obtained by OFHEO and
which is under OFHEO control at the
time of an FOIA request.

(k) Requester means any person
seeking access to OFHEO records un-
der the FOIA.

Subpart B—Documents and
Information Generally

§1703.6  General rule.

Except as authorized by this part
or as otherwise necessary in perform-
ing official duties, no employee shall
in any manner disclose or permit dis-
closure of any document or informa
tion in the possession of OFHEO that
is confidential or otherwise of a
nonpublic nature, including that re-
garding OFHEO or the Federa Na-
tional Mortgage Association (Fannie
Mae) or the Federal Home Loan Mort-
gage Corporation (Freddie Mac) (col-
lectively, the Enterprises).

OFHEO Regulations
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§ 1703.7  Applicability.

() General. The FOIA and the
regulations in this part apply to all
OFHEO documents and information.
However, if another law sets specific
procedurefor disclosure, OFHEO will
process a request in accordance with
the procedures that apply to those spe-
cific documents. If arequest isreceived
for disclosure of a document to the
public which is not required to be re-
leased under those provisions, OFHEO
will consider the request under the
FOIA and regulations in this part.

(b) The relationship between the
FOIA and the Privacy Act of 1974.
ThePrivacy Act of 1974 (Privacy Act),
5 U.S.C. 5523, applies to records that
are about individuals, but only if the
records are in a system of records as
defined in the Privacy Act. Requests
from individuals for records about
themselves which are contained in an
OFHEO system of recordswill be pro-
cessed under the provisions of the Pri-
vacy Act aswell asthe FOIA. OFHEO
will not deny access by afirst party to
a record under the FOIA or the Pri-
vacy Act unlesstherecordisnot avail-
able to that individual under both the
Privacy Act and the FOIA.

(c) Records available through
routine distribution procedures. When
the record requested includes material
published and offered for sale, e.g., by
the Superintendent of Documents or
the Government Printing Office, or
which is available to the public
through an established distribution
system (such as that of the National
Technical Information Service of the
Department of Commerce), or material
offered on OFHEQ's website (http://
www.ofheo.gov), OFHEO will first refer

the requester to those sources. Never-
theless, if the requester is not satisfied
with the alternative sources, OFHEO
will process the request under the
FOIA.
§1703.8  OFHEO examination
reports.

(a) General. Reports of examina-
tions prepared by OFHEO may bedis-
closed only in accordance with this
part or with the prior written consent
of the Director. No person, agency, or
authority, or director, officer, em-
ployee, or agent thereof, shall disclose
any such report or information con-
tained therein in any manner except
as authorized in accordance with this
subpart. The report of examination is
the property of OFHEO and any un-
authorized use or disclosure of such
report may be subject to the penalties
provided in 18 U.S.C. 641.

(b) Enterprises. The Director
makes available to each Enterprise a
copy of OFHEQ's report of examina-
tion of such Enterprise. The report of
examination isthe property of OFHEO
and is provided to the Enterprise for
its confidential use only. Under no cir-
cumstance shall the Enterprise or any
director, officer, employee, or agent
thereof, make public or disclosein any
manner the report of examination or
any portion of the contents thereof to
any person or organization not offi-
cially connected with the Enterprise
asdirector, officer, employee, attorney,
auditor, or independent auditor. Any
other disclosure or use of this report
except as expressly permitted by the
Director may be subject to the penal-
tiesof 18U.S.C. 641.

(c) Government agencies. The Di-
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rector may make available reports of
examination for the confidential use of
Federal agenciesresponsiblefor inves-
tigating or enforcing applicable Federal
laws.

§ 17039  Ordersand agreements
availabletothepublic.

(a) General. OFHEO shall make
the following documents available to
the public:

(1) Any written agreement or
other written statement for which a
violation may be redressed by the Di-
rector or any modification to or termi-
nation thereof, unless the Director, in
the Director’s discretion, determines
that public disclosure would be con-
trary to the public interest.

(2) Any order that is issued with
respect to any administrative enforce-
ment proceeding initiated by the Di-
rector under 12 U.S.C. 4631 through
4641 that has become final in accor-
dance with 12 U.S.C. 4633 and
12 U.S.C. 4634.

(3) Any modification to or termi-
nation of any final order made public
pursuant to this section.

(b) Delay of public disclosure un-
der exceptional circumstances. If the
Director makes a determination in
writing that the public disclosure of
any final order pursuant to paragraph
(a) of this section would seriously
threaten the financial health or secu-
rity of the Enterprise, the Director may
delay the public disclosure of such or-
der for areasonable time.

(c) Documents filed under seal in
public enforcement hearings. The Di-
rector may file any document or part
thereof under seal in any hearing com-
menced by the Director if the Director

determines in writing that disclosure
thereof would be contrary to the pub-
lic interest.

(d) Retention of documents. The
Director shall keep and maintain a
record, for not less than 6 years, of all
documents described in paragraph (a)
of this section and all enforcement
agreements and other supervisory ac-
tions and supporting documentsissued
with respect to or in connection with
any enforcement proceedingsinitiated
by the Director under 12 U.S.C. 4631
through 4641.

(e) Disclosure to Congress. This
section may not be construed to autho-
rize the withholding of any informa-
tion from, or to prohibit the disclosure
of any information to, the Congress or
any committee or subcommittee
thereof.

Subpart C—Auvailability of
Records of OFHEO

§1703.11 Official records of
OFHEO.

(@) OFHEOQ shall, upon a written
request for recordsthat reasonably de-
scribes the information or records and
is made in accordance with the provi-
sions of this subpart, make the records
available as promptly as practicableto
any person for inspection and/or copy-
ing, except as provided in paragraph
(b) of this section. OFHEO may charge
a fee determined in accordance with
subpart D of this part. OFHEO will
make the record available in the form
or format requested if the record is
readily reproducible in that form or
format with reasonable effort.
“Readily reproducible” means, with
respect to electronic format, that the
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requested record or records can be
downloaded or transferred intact to a
computer disk, tape, or other electronic
medium using equipment currently in
useby OFHEO.

(b) Records not available. Except
as otherwise provided in this part, or
as may be specifically authorized by
the Director, thefollowing information
and records, or portions thereof, are
not available to requesters:

(1) Any record, or portion thereof,
that is—

(i) Specifically authorized under
criteria established by an Executive
order to be kept secret in the interest
of national defense or foreign policy,
and

(i) Isin fact properly classified
pursuant to such Executive order.

(2) Any record, or portion thereof,
related solely to the internal person-
nel rules and practices of OFHEO.

(3) Any record, or portion thereof
that is specifically exempted from dis-
closure by statute (other than 5 U.S.C.
552b), provided that such statute—

(i) Requires that the matters be
withheld from the public in such a
manner as to leave no discretion on
the issue, or

(i) Establishes particular criteria
for withholding or refers to particular
types of matters to be withheld.

(4) Any matter that is a trade se-
cret or that constitutes commercial or
financial information obtained from a
person and that is privileged or confi-
dential.

(5) Any matter contained in in-
ter-agency or intra-agency memoranda
or letters that would not be available
by law to a private party in litigation
with OFHEO.

(6) Any information contained in
personnel and medical files and simi-
lar files (including financial files) the
disclosure of which would constitute
aclearly unwarranted invasion of per-
sonal privacy.

(7) Any records or information
compiled for law enforcement pur-
poses, but only to the extent that the
production of such law enforcement
records or information—

(i) Could reasonably be expected
tointerfere with enforcement proceed-
ings;

(ii) Would deprive a person of a
right to fair trial or an impartial adju-
dication;

(iii) Could reasonably be expected
to constitute an unwarranted invasion
of persona privacy;

(iv) Could reasonably be expected
to disclose the identity of a confiden-
tial source, including a State, local, or
foreign agency or authority or any pri-
vate institution or an Enterprise regu-
lated and examined by OFHEO that
furnished information on a confiden-
tial basis, and, in the case of arecord
of information compiled by a crimi-
nal law enforcement authority in the
course of a criminal investigation or
by an agency conducting a lawful na-
tional security intelligence investiga-
tion, information furnished by a con-
fidential source;

(v) Would disclosetechniquesand
proceduresfor law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or
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(vi) Could reasonably be expected
to endanger the life or physical safety
of any individual.

(8) Any matter that is contained
in or related to examination, operat-
ing, or condition reports that are pre-
pared by, on behalf of, or for the use of
OFHEO.

(9) Any geological and geophysi-
cal information and data, including
maps, concerning wells.

(c) Even if an exemption de-
scribed in paragraph (b) of this sec-
tion may be reasonably applicableto a
requested record, or portion thereof,
OFHEO may elect under the circum-
stances of any particular request not
to apply the exemption to such re-
guested record, or portion thereof. The
fact that the exemption is not applied
by OFHEO to any requested record, or
portion thereof, has no precedential
significance as to the application or
nonapplication of the exemption to any
other requested record, or portion
thereof, no matter when the request is
received.

(d) Any reasonably segregable
portion of a record shall be provided
to any person properly requesting such
record after deletion of the portions
which are exempt under this subpart.
The amount of theinformation del eted
shall be indicated on the released por-
tion of therecord, unlessincluding that
indication would harm an interest pro-
tected by the exemption in paragraph
(b) of this section pursuant to which
the deletionismade. If technically fea-
sible, the amount of the information
deleted shall be indicated at the place
in the record where the deletion is
made.

(e) This section does not autho-
rizewithholding of information or limit
the availability of records to the pub-
lic, except as specifically stated in this
section. This section is not authority
towithhold information from Congress.

§ 1703.12 Publicly available
records.

(a) The records described in this
paragraph are available for public in-
spection and copying, for a fee deter-
mined in accordance with subpart D
of thispart, at OFHEO's officeslocated
at 1700 G Street, NW., Fourth Floor,
Washington, DC 20552. Records cre-
ated on or after November 1, 1996, and
currentindexesto all records described
in paragraphs (a)(1), (8)(2), (&)(3), and
(a)(4) of this section, including those
created before November 1, 1996, are
available electronically at http://
www.ofheo.gov/docs/. The publicly
available records include—

(1) Any final opinions issued by
OFHEO, aswell asorders madein ad-
judication of cases as set forth in
§ 1703.9 of subpart B of this part;

(2) Any statements of policy and
interpretation that have been adopted
by OFHEO and have not been pub-
lished in the Federal Register;

(3) Any OFHEO administrative
staff manuals and instructions to staff
that affect amember of the public, and
that are not exempt from disclosure
under the Freedom of Information Act;

(4) Copies of all records released
pursuant to this subpart that OFHEO
determines have become or are likely
to become the subject of subsequent
requests for substantially the same
records; and

OFHEO Regulations

Jduly 2002




12 CFR §1703.13

(5) Current indexes to the records
described in this paragraph.

(b) To the extent necessary to pre-
vent an invasion of personal privacy,
the Director may delete identifying
detailsfrom arecord described in para-
graph (a) of this section. In each case
of such deletion, the justification will
be clearly explained in writing and the
extent of such deletion indicated (at
the place in the record where the dele-
tion is made if technically feasible),
unlessincluding that indication would
harm an interest protected by the ex-
emption in § 1703.11(b) pursuant to
which the deletion is made.

§ 1703.13 Requestsfor records.
(a) Addressing requests. Requests
for records in the possession of
OFHEO shall be made in writing but
may be submitted by regular mail, elec-
tronic mail, or facsimile. If the request
is sent by regular mail, the request
shall be addressed to FOIA Officer,
Office of Federal Housing Enterprise
Oversight, 1700 G Street NW., Fourth
Floor, Washington, DC 20552, with
both the envelope and the letter
marked “FOIA Request.” Electronic
mail requests shall be addressed to
foia—office@ofheo.gov, with “FOIA
Request” in the subject line. Requests
submitted by fax shall be sent to FOIA
Officer at (202) 414-8917 and shall be
clearly marked “FOIA Request.” All
reguests shall include the requester’s
name, address, and tel ephone number.
An improperly addressed request will
be deemed not to have been received
for purposes of the 20-day time period
set forth in § 1703.17(a) of this sub-
part until it isreceived, or would have

been received with the exercise of due
diligence, by the FOIA Officer. Records
requested in conformance with this
subpart that are not exempt records may
be obtained in person, by regular mail,
or by electronic mail, asspecifiedinthe
request, provided the records are
readily reproducible in the requested
form or format with reasonable effort.
Records to be obtained in person will
be available for inspection or copying
during business hours on a regular
business day in the office of OFHEO.

(b) Description of records. Each
request must reasonably describe the
desired records in sufficient detail to
enable OFHEO personnel to locate the
records with a reasonable amount of
effort. A request for aspecific category
of records will be regarded as fulfill-
ing this requirement if it enables re-
sponsive records to be identified by a
technique or process that is not unrea-
sonably burdensome or disruptive of
OFHEO operations.

(1) Whenever possible, a request
should include specific information
about each record sought, such as the
date, title or name, author, recipient,
and subject matter of the record.

(2) If the FOIA Officer determines
that a request does not reasonably de-
scribetherecords sought, he or shewill
either advise the requester what addi-
tional information is needed to locate
the record or otherwise state why the
request is insufficient. The FOIA Of-
ficer will also extend to the requester
an opportunity to confer with OFHEO
personnel with the objective of refor-
mulating the request in a manner
which will meet the requirements of
this section.
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§ 1703.14 Responsestorequests.

(a) Response to initial request.
The FOIA Officer of OFHEO is au-
thorized to grant or deny any request
for arecord and to determine appropri-
ate fees.

(b) Referral to another agency.
When a requester seeks records that
originated in another Federal Govern-
ment agency, OFHEO will refer the
request to the other agency for re-
sponse. If OFHEO refers the request
to another agency, it will notify there-
quester of the referral. A request for
any records classified by some other
agency will be referred to that agency
for response.

(c) Creating records. If a person
seeks information from OFHEO in a
format that does not currently exist,
OFHEO will make reasonable efforts
to provide the information in the for-
mat requested. OFHEQ isnot required
to create a new record of information
to satisfy a request.

(d) No responsive record. If no
records are responsive to the request,
the FOIA Officer will so notify there-
guester in writing.

§ 1703.15 Form and content of
r esponses.

(a) Form of notice granting a re-
quest. After the FOIA Officer has
granted a request in whole or in part,
the requester will be notified in writ-
ing. Thenotice shall describe the man-
ner in which the record will be dis-
closed, whether by providing a copy
of the record with the response or at a
later date, or by making a copy of the
record availableto the requester for in-
spection at a reasonable time and
place. The procedure for such an in-

spection may not unreasonably disrupt
the operation of OFHEOQ. Theresponse
letter will also inform the requester of
any fees to be charged in accordance
with the provisionsof subpart D of this
part.

(b) Form of notice denying a re-
quest. When the FOIA Officer denies
arequest in wholeor in part, he or she
will so notify the requester in writing.
The response will be signed by the
FOIA Officer and will include—

(1) The name and title or position
of the person making the denial;

(2) Anestimate of the volume of
any requested matter that is witheld,
unless providing the estimate would
harm an interest protected by the ex-
emption in § 1703.11(b) pursuant to
which the denial was made;

(3) A brief statement of the rea-
son or reasons for the denial, includ-
ing the FOIA exemption or exemp-
tions which the FOIA Officer has re-
lied upon in denying the request; and

(4) A statement that the denial
may be appealed under § 1703.16 of
this subpart and a description of the
requirements of that section.

§1703.16 Appealsof denials.

(d) Right of appeal. If arequest,
including arequest for expedited pro-
cessing, has been denied in whole or
in part, the requester may appeal the
denial to: FOIA Appeals Officer, Of-
fice of Federal Housing Enterprise
Oversight, 1700 G Street, NW, Fourth
Floor, Washington DC 20552. Elec-
tronic appeals shall be submitted to
foia__appeals _office@ofheo.gov
with “FOIA Appea” in the subject
line.

(b) Letter of appeal. The apped
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must beinwriting and submitted within
30 days of receipt of the denial letter.
The appeal shall be submitted in the
manner described in § 1703.13, except
that it shall be clearly marked “FOIA
Appeal” instead of “FOIA Request.”
An appeal shall include a copy of the
initial request, a copy of the letter de-
nying the request in whole or in part,
and a statement of the circumstances,
reasons, or argumentsadvanced in sup-
port of disclosure of the requested
record. An improperly addressed ap-
peal shall be deemed not to have been
received for the purposes of the 20-day
timeperiod set forthin § 1703.17(b) until
it is received, or would have been re-
ceived with the exercise of due dili-
gence, by the Appeals Officer.

(c) Action on appeal. The dispo-
sition of an appeal will be in writing
and will constitute the final action of
OFHEO on a request. A decision af-
firming in whole or in part the denial
of arequest will include a brief state-
ment of the reason or reasons for af-
firmance, including each FOIA ex-
emption relied on. If the denial of a
reguest is reversed in whole or in part
on appeal, the request will be pro-
cessed promptly in accordance with the
decision on appeal.

(d) Judicial review. If the denial
of the request for records is upheld in
whole or in part, or, if a determina-
tion on the appeal has not been mailed
at the end of the 20-day period or the
last extension thereof, the requester is
deemed to have exhausted his or her
administrativeremedies, giving riseto
a right of judicial review under 5
U.S.C. 552(a)(4). However, a
requester’s refusal of OFHEO's offer
of an opportunity to limit the scope of

therequest or arrange an alternatetime
frame for processing the request shall
be considered as a factor in determin-
ing whether “exceptional circum-
stances’ exist, which permits a court
in which a requester has sought judi-
cia review, to grant a stay to allow
OFHEO to complete its review of the
records.

§1703.17 Time limits.

() Initial request. Following re-
ceipt of arequest for records, the FOIA
Officer will determinewhether to com-
ply with the request and will notify the
requester in writing of his or her de-
termination within 20 days (excluding
Saturdays, Sundays, and legal holi-
days) after receipt of the request.

(b) Appeal. A written determina-
tion on an appeal submitted in accor-
dance with § 1703.16 of this subpart
will beissued within 20 days (exclud-
ing Saturdays, Sundays, and legal holi-
days) after receipt of the appeal. How-
ever, determination of an appeal of a
denial of expedited processing will be
issued as expeditiously as practicable.
When a determination cannot be
mailed within the applicable time
limit, the appeal will nevertheless be
processed. In such case, upon the ex-
piration of thetimelimit, the requester
will be informed of the reason for the
delay, of the date on which a determi-
nation may be expected to be mailed,
and of that person’s right to seek judi-
cial review. The requester may be
asked to forego judicial review until
determination of the appeal.

(c) Extension of time limits. The
time limits specified in either para-
graph (a) or (b) of this section may be
extended in unusual circumstances af-
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ter written notice to the requester set-
ting forth the reasons for the exten-
sion and the date on which a determi-
nation is expected to be made. If the
date specified for the extensionismore
than 10 days after the initial time al-
lowed for response, OFHEO will pro-
vide the requester an opportunity to
limit the scope of the request or ar-
range for an aternate time frame for
processing the request. Asused in this
paragraph, unusual circumstances
means that there is a need to—

(1) Search for and collect the re-
guested recordsfrom facilitiesthat are
separate from the office processing the
request;

(2) Searchfor, collect, and appro-
priately examine avoluminousamount
of separate and distinct records which
are demanded in a single request; or

(3) Consult with another agency
having a substantial interest in the de-
termination of the request, or consult
with various offices within OFHEO
that have a substantial interest in the
records requested.

(d) Related requests. OFHEO may
aggregate multiple requests involving
clearly related matters made by a
singlerequester, or agroup of request-
ers acting in concert, if OFHEO rea-
sonably believes that such requests
actually constitute asingle request that
would qualify as an “unusual circum-
stance.”

(e) Expedited processing. (1)
Upon a demonstration of compelling
need by the requester, OFHEO will
grant a request for expedited process-
ing of aFOIA request. If arequest for
expedited processing is granted,
OFHEO will give the request priority
and process it as soon as practicable.

(2) To show acompelling need for
expedited processing, the requester
shall provide a statement demonstrat-
ing that:

(i) The failure to obtain the re-
quested records could reasonably be
expected to pose an imminent threat to
the life or physical safety of an indi-
vidual; or

(ii) The requester's main profes-
sional occupation or activity isinfor-
mation dissemination and there is a
particular urgency to inform the pub-
lic of government activity involved in
the request beyond the public’s right
to know about government activity
generally.

(3) The requester’s statement of
compelling need must be certified to
betrue and correct to the best of hisor
her knowledge and belief and must
explain in detail the basis for request-
ing expedited processing. The formal-
ity of the certification required to ob-
tain expedited treatment may be
waived by OFHEO in its discretion.

(4) A requester seeking expedited
processing will be notified within ten
(10) working days of the receipt of the
request whether expedited processing
has been granted. If the request for
expedited processing is denied,
OFHEO will act on any appeal expe-
ditioudly.

§1703.18 Special procedures for
businessinformation.

(a) In general. Business informa-
tion provided to OFHEO by abusiness
submitter shall not be disclosed pur-
suant to an FOIA request except in ac-
cordance with this section.

(b) Definitions. For the purpose
of this section, the following defini-
tions shall apply:
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(1) Business information means
trade secrets or other commercial or
financial information, provided to
OFHEO by a submitter, which argu-
ably is protected from disclosure un-
der § 1703.11(b)(4), because disclosure
could reasonably be expected to cause
substantial competitive harm.

(2) Business submitter means any
person or entity which provides busi-
nessinformation, directly or indirectly,
to OFHEO and who has a proprietary
interest in the information.

(c) Designation of businessinfor-
mation. Submitters of business infor-
mation should use good-faith efforts
to designate, by appropriate markings,
either at the time of submission or at a
reasonable time thereafter, those por-
tions of their submissions which they
deem to be protected under
§1703.11(b)(4). Any such designation
will expire 10 years after the records
were submitted to the Government,
unlessthe submitter requests, and pro-
vides reasonable justification for, a
designation period of longer duration.

(d) Predisclosure notification. (1)
Except asis provided for in paragraph
(i) of this section, the FOIA Officer
shall, to the extent permitted by law,
provide a submitter with prompt writ-
ten notice of an FOIA request or ad-
ministrative appeal encompassing its
business information whenever re-
quired under paragraph (€) of this sec-
tion. Such notice shall either describe
the exact nature of the businessinfor-
mation requested or provide copies of
therecordsor portionsthereof contain-
ing the business information.

(2) Whenever the FOIA Officer
provides a business submitter with the
notice set forth in paragraph (e)(1) of

thissection, the FOIA Officer shall no-
tify the requester that the request in-
cludes information that may arguably
be exempt from disclosure under §
1703.11(b)(4) and that the person or
entity who submitted the information
to OFHEO has been given the oppor-
tunity to comment on the proposed dis-
closure of information.

(e) When notice is required.
OFHEO shall provide a business sub-
mitter with notice of a request when-
ever—

(1) The business submitter hasin
good faith designated the information
as business information deemed pro-
tected from disclosure under
§ 1703.11(b)(4); or

(2) OFHEO hasreason to believe
that the request seeks business infor-
mation the disclosure of which may
result in substantial commercial or fi-
nancial injury to the business submit-
ter.

(f) Opportunity to object to dis-
closure. Through the notice described
in paragraph (d) of this section,
OFHEO shall, to the extent permitted
by law, afford a business submitter at
least 10 days (excluding Saturdays,
Sundays, and legal holidays) within
which it can provide OFHEO with a
detailed written statement of any ob-
jection to disclosure. Such statement
shall demonstrate why theinformation
is contended to be a trade secret or
commercia or financia information
that is privileged or confidential and
why disclosure would cause competi-
tive harm. Whenever possible, the
business submitter’sclaim of confiden-
tiality should be supported by a state-
ment or certification by an officer or
authorized representative of the busi-
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ness submitter. Information provided
by a submitter pursuant to this para-
graph may itself be subject to disclo-
sure under the FOIA.

(9) Notice of intent to disclose. (1)
The FOIA Officer shall consider care-
fully abusiness submitter’s objections
and specific groundsfor nondisclosure
prior to determining whether to dis-
close businessinformation. Whenever
the FOIA Officer decides to disclose
business information over the objec-
tion of abusiness submitter, the FOIA
Officer shall forward to the business
submitter a written notice at least 10
days (excluding Saturdays, Sundays,
and legal holidays) before the date of
disclosure containing—

(i) A statement of the reasons for
which the business submitter’s disclo-
sure objections were not sustained,

(i) A description of the business
information to be disclosed, and

(iii) A specified disclosure date.

(2) Such notice of intent to dis-
closelikewise shall beforwarded to the
requester at least 10 days (excluding
Saturdays, Sundays, and legal holi-
days) prior to the specified disclosure
date.

(h) Notice of FOIA lawsuit.
Whenever arequester brings suit seek-
ing to compel disclosure of business
information, the FOIA Officer shall
promptly notify the business submit-
ter of such action.

(i) Exceptions to predisclosure
notification. The requirements of this
section shall not apply if—

(1) The FOIA Officer determines
that the information should not be dis-
closed;

(2) The information lawfully has
been published or has been officially

made availableto the public;

(3) Disclosure of the information
isrequired by law (other than the Free-
dom of Information Act); or

(4) The designation made by the
submitter in accordance with para-
graph (c) of this section appears obvi-
ously frivolous; except that, in such a
case, the FOIA Officer will providethe
submitter with written notice of any
final decision to disclose business in-
formation within areasonable number
of days prior to a specified disclosure
date.

Subpart D—Feesfor Provision of
Information

§1703.21 Definitions.

For the purpose of thissubpart, the
following definitions shall apply:

(a) Commercial userequest means
arequest for information that is from,
or on behalf of, arequester seeking in-
formation for ause or purposethat fur-
thers the commercial, trade, or profit
interests of the requester or the person
on whose behalf the request is being
made. To determine whether arequest
is properly classified as a commercial
use request, OFHEO shall determine
the purpose for which the requested
records shall be used. If OFHEO has
reasonabl e cause to doubt the purpose
specified in therequest for whichare-
quester will use the records sought, or
where the purpose is not clear from
the request itself, OFHEO shall seek
additional clarification before assign-
ing the request to a specified category.

(b) Direct costs means the expen-
ditures actually incurred by OFHEO
in searching for and reproducing
records to respond to a request for in-
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formation. In the case of acommercial
use request, the term also means those
expenditures OFHEO actually incursin
reviewing records to respond to the
request. The direct costs shall include
the cost of the time of the employee
performing thework, determinedin ac-
cordance with
§ 1703.22(b)(1)(i), the cost of any
computer searches, determined in ac-
cordance with § 1703.22(b)(1)(ii), and
the cost of operating duplication equip-
ment. Not included in direct costs are
overhead expenses such as costs of
space, and heating or lighting the fa-
cility in which the records are stored.
Direct costs aso include the costs in-
curred by OFHEO for any contract ser-
vices that may be needed to respond
to a request.

(c) Educational institution means
apreschool, apublic or private elemen-
tary or secondary school, an institu-
tion of undergraduate higher educa-
tion, an institution of graduate higher
education, an institution of profes-
sional education, and an institution of
vocational education, which operates
a program or programs of scholarly
research.

(d) Noncommercial scientific in-
gtitution refers to an institution that is
not operated on a commercial, trade,
or profit basis and which is operated
solely for the purpose of conducting
scientific research, theresults of which
are not intended to promote any par-
ticular product or industry.

(e) Representative of the news me-
dia means any person actively gather-
ing newsfor an entity that is organized
and operated to publish or broadcast
news to the public. The term “news’
means information that is about cur-

rent events or that would be of current
interest to the public. Examples of
news media entities include television
or radio stations broadcasting to the
public at large and publishers of peri-
odicals (but only in those instancesin
which the periodicals can qualify as
disseminators of “news’) who make
their products available for purchase
or subscription by the general public.
These examples are not intended to be
al-inclusive. As traditiona methods
of newsdelivery evolve, e.g., electronic
dissemination of newspapers through
telecommunication services, such al-
ternative media, would be included in
this category. “Freelance” journalists
may beregarded asworking for anews
organization if they can demonstrate
asolid basis for expecting publication
through that organi zation even though
they are not actually employed by the
organization. A publication contract
would betheclearest proof that ajour-
nalist is working for a news organiza-
tion, but OFHEO may look to the
requester’s past publication record to
determine whether a journalist is
working for a news organization.

(f) Reproduce and reproduction
means the process of making a copy
of arecord necessary to respond to a
request for information. Such copies
taketheform of paper copy, microfilm,
audio-visual materials, or machine-
readable documentation, e.g., mag-
netic tape or disk. The copy provided
shall be in the form or format re-
quested, provided the record isreadily
reproducible in that form or format
with reasonable effort, and shall bein
a form reasonably usable by the re-
questers.

(g) Review means the process of
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examining recordslocated in response
to a request for information to deter-
mine whether any portion of any
record located is permitted to be with-
held. It aso includes processing any
records for disclosure, e.g., doing all
that is necessary to prepare therecords
for release. Theterm “review” doesnot
include the time spent resolving gen-
era legal or policy issuesregarding the
application of exemptions. OFHEO
shall only charge fees for reviewing
records in response to a commercial
use request.

(h) The term search includes all
time spent looking for material that is
responsiveto arequest for information,
including page-by-page or line-by-line
identification of material within
records. The term “search” includes
the extraction of information from a
computer using existing program-
ming. Searching for materials shall be
donein the most efficient and least ex-
pensive manner so as to minimize the
costs of OFHEO and the requester. For
example, a line-by-line search for re-
sponsive material should not be per-
formed when merely reproducing an
entire document would be less expen-
sive and the faster method of comply-
ing with the request for information.
A “search” for material that is respon-
sive to a request should be distin-
guished from a “review” of material
to determine whether the material is
exempt from disclosure.

§ 1703.22 Feesto be charged—
general.

(a) Generally, thefees charged for
requests for records pursuant to the
Freedom of Information Act will cover
thefull alowabledirect costs of search-

ing for, reproducing, and reviewing
recordsthat areresponsiveto arequest
for information. Fees will be assessed
according to the schedule contained in
paragraph (b) of this section and the
category of requesters described in §
1703.23 of thissubpart for servicesren-
dered by OFHEO staff in responding
to, and processing requestsfor, records
under this part. Fees assessed shall be
paid by check or money order payable
to the Office of Federal Housing Enter-
prise Oversight.

(b) Types of charges. The types of
charges that may be assessed in con-
nection with the production of records
in response to a FOIA request are as
follows:

(1) Searches. (i) Manual searches
for records. OFHEO will chargefor ac-
tud searchtime, billedin 15-minute seg-
ments, at arate determined by whether
the employee performing the work is
classified as clerical, professional, or
executive. Thehourly feefor each clas-
sification is based on the average of
the actual compensation (salary and
benefits) of employees in the classifi-
cation and is adjusted periodically to
reflect significant changesin the aver-
age compensation of the class. The
“executive” classificationincludesthe
senior management of OFHEQ, i.e. Di-
rector, Deputy Director, Associate Di-
rectors and Deputy Associate Direc-
tors. The “clerical” classification in-
cludes employees performing prima
rily secretarial, clerical, or ministerial
tasks. The*“ professiona” classification
includes all positions not classified as
“executive” or “clerical.” A current fee
scheduleisavailable on electronically
at http://www.ofheo.gov/docs/ or by
regular mail.
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(ii) Computer searchesfor records.
Requesters will be charged at the ac-
tual direct costs of conducting asearch
using existing programming. Thesedi-
rect costswill include the cost of oper-
ating the computer equipment for that
portion of operating timethat isdirectly
attributable to searching for records
and the cost of thetime of the employee
performing the work, determined as
described in paragraph (b)(1)(i) of this
section. A charge will also be madefor
any substantial amounts of special
supplies or materials used to contain,
present, or make available the output
of computers, based upon the prevail-
ing levels of costs to OFHEO for the
type and amount of such supplies of
materialsthat are used. Nothinginthis
paragraph shall be construed to entitle
any person or entity, as of right, to any
servicesin connection with computer-
ized records, other than services to
which such person or entity may be
entitled under the provisions of this
subpart.

(iii) Unproductive searches.
OFHEO may charge search fees even
if no recordsarefound that are respon-
sive to the request or if the records
found are exempt from disclosure.

(2) Reproduction. Recordswill be
photocopied at arate of $.15 per page.
For copies prepared by computer, such
astapes or printouts, the requester will
be charged the actual cost, including
operator time, of production of thetape
or printout. For other methods of re-
production, the actual direct costs of
reproducing the record(s) will be
charged.

(3) Review. Only requesters who
are seeking recordsfor commercial use
may be charged for time spent review-

ing records to determine whether they
are exempt from mandatory disclosure.
Charges may be assessed only for ini-
tia review, i.e., the review undertaken
the first time OFHEO analyzesthe ap-
plicability of aspecific exemptiontoa
particular record or portion of arecord.
Records or portions of records with-
held in full under an exemption that
is subsequently determined not to ap-
ply may be reviewed again to deter-
mine the applicability of other exemp-
tions not previously considered. The
costs for such a review are properly
assessable.

(4) Other services and materials.
Where OFHEO elects, as a matter of
administrative discretion, to comply
with arequest for a special service or
materials, such as certifying that
records are true copies or sending
records by specia methods, the actual
direct costs of providing the service or
materials will be charged.

§1703.23 Feesto becharged—
categories of requesters.

() Feesfor variousrequester cat-
egories. Paragraphs (b) through (€) of
this section state, for each category of
requester, the types of fees generally
charged by OFHEO. However, for each
of these categories, the fees may be
limited, waived or reduced in accor-
dance with the provisions set forth in
paragraph (c) of § 1703.24. If OFHEO
has reasonabl e cause to doubt the pur-
pose specified in the request for which
areguester will usethe records sought,
or where the purposeis not clear from
the request itself, OFHEO will seek
clarification before assigning the re-
quest a specific category.

(b) Commercial use requester.
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OFHEO shall charge fees for records
reguested by persons or entities mak-
ing a commercial use request in an
amount that equalsthefull direct costs
for searching for, reviewing for rel ease,
and reproducing the records sought.
Commercial userequestersare not en-
titled to 2 hours of free search time nor
100 free pages of reproduction of
records. In accordance with
§ 1703.22, commercial use requesters
may be charged the costs of searching
for and reviewing recordseven if there
is ultimately no disclosure of records.

(c) Educational and noncommer -
cial scientific institutions. OFHEO
shall charge feesfor records requested
by, or on behalf of, educational insti-
tutions and noncommercia scientific
institutionsin an amount which equals
the cost of reproducing the records re-
sponsive to the request, excluding the
cost of reproducing thefirst 100 pages.
No search fee shall be charged with
respect to requests by educational and
noncommercial scientific institutions.
For arequest to beincluded in this cat-
egory, requesters must show that the
request being made is authorized by
and under the auspices of aqualifying
institution, and that the records are not
sought for commercial use but are
sought in furtherance of scholarly re-
search (if the request is from an edu-
cational institution) or scientific re-
search (if the request is from a non-
commercial scientific institution).

(d) News media. OFHEO shall
charge fees for records requested by
representatives of the news media in
an amount which equals the cost of
reproducing the records responsive to
the request, excluding the costs of re-
producing the first 100 pages. No

search fee shall be charged with respect
to requests by representatives of the
newsmedia. For arequest to beincluded
in this category, the requester must
qualify as arepresentative of the news
mediaand therequest must not be made
for a commercial use. A request for
records supporting the news dissemi-
nation function of the requester shall
not be considered to be a request that
isfor commercial use.

(e) All other requesters. OFHEO
shall charge feesfor records requested
by persons or entitiesthat are not clas-
sified in any of the categorieslistedin
paragraphs (b), (c), or (d) of this sec-
tion in an amount that equals the full
reasonabl e direct cost of searching for
and reproducing records that are re-
sponsive to the request, excluding the
first 2 hours of search time and the cost
of reproducing the first 100 pages of
records. In accordancewith § 1703.22,
requesters in this category may be
charged the cost of searching for
records even if there is ultimately no
disclosure of records, excluding the
first 2 hours of search time.

(f) For purposes of the exceptions
contained in this section on assessment
of fees, theword “pages’ refersto pa
per copies of 8 1/2 x 11 or 11 x 14.
Thus, requestersare not entitled to 100
microfiche or 100 computer disks, for
example. A microfiche containing the
equivalent of 100 pages or acomputer
disk containing the equivalent of 100
pages of computer printout meets the
terms of the exception.

(g) For purposes of paragraph (€)
of this section, the term “search time”
has asits basis, manual search. To ap-
ply thisterm to searches made by com-
puter, OFHEO will determinethe hourly
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cost of operating the computer equip-
ment and the operator’s time deter-
mined as described in paragraph
(b)(2)(i) of § 1703.22. When the cost
of the search (including the operator’s
time and the cost of operating the com-
puter equipment to process a request)
equalsthe equivalent dollar amount of
two hours of the time of the person
performing the work, i.e., the opera-
tor, OFHEO will begin assessing
charges for the computer.

§ 1703.24 Limitationson
charging fees.

(a) Ingeneral. Except for request-
ers seeking records for a commercial
use as described in paragraph (b) of §
1703.23, OFHEO will provide, with-
out charge, the first 100 pages of du-
plication and thefirst 2 hours of search
time, or their cost equivalent.

(b) No fee charged. OFHEO will
not charge fees to any requester, in-
cluding commercial use requesters, if
the cost of collecting a fee would be
equal to or greater than the fee itself.
The elements to be considered in de-
termining the“ cost of collecting afee”
are the administrative costs of receiv-
ing and recording a requester’s remit-
tance and of processing the fee.

(c) Waiver or reduction of fees.
OFHEO may grant awaiver or reduc-
tion of feesif OFHEO determines that
the disclosure of the information isin
the public interest because it is likely
to contribute significantly to public un-
derstanding of the operationsor activi-
ties of the Federal Government, and
thedisclosure of theinformation isnot
primarily in the commercial interest
of therequester. Requestsfor awaiver
or reduction of feeswill be considered

0nh a case-by-case basis.

(1) The following factors will be
considered by OFHEOQ in determining
whether a waiver or reduction of fees
isin the public interest:

(i) The subject of the request:
Whether the subject of the requested
records concerns “ the operations or
activities of the Government.” The
subject matter of the requested records,
in the context of the request, must spe-
cifically concern identifiable opera-
tions or activities of the Federal Gov-
ernment with a connection that is di-
rect and clear, not remote or attenu-
ated. Furthermore, the records must be
sought for their informative valuewith
respect to those Government opera-
tions or activities; arequest for access
to records for their intrinsic informa-
tional content alonewill not satisfy this
threshold consideration.

(ii) The informative value of the
information to be disclosed: Whether
thedisclosureis” likely to contribute’
to an understanding of Government
operations or activities. The disclos-
able portions of the requested records
must be meaningfully informative on
specific Government operationsor ac-
tivities in order to hold potential for
contributing to increased public under-
standing of those operations and ac-
tivities. The disclosure of information
that is already in the public domain,
in either a duplicative or substantially
identical form, would not be likely to
contribute to such understanding, as
nothing new would be added to the
public record.

(iii) The contribution to an under -
standing of the subject by the general
public: Whether disclosure of the re-
quested information will contribute to
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the “ public understanding.” The dis-
closure must contribute to the under-
standing of the public at large, as op-
posed to the individual understanding
of the requester or a narrow segment
of interested persons. A requester’s
identity and qualifications, e.g., exper-
tise in the subject area and ability and
intention to convey information to the
general public, will be considered.

(iv) The significance of the con-
tribution in public understanding:
Whether the disclosure is likely to
“ significantly enhance” the public un-
der standing of Gover nment operations
or activities. The public’s understand-
ing of the subject matter in question,
as compared to the level of public un-
derstanding existing prior to the dis-
closure, must be likely to be enhanced
by the disclosure to a significant ex-
tent. The FOIA Officer shall not make
a separate value judgment as to
whether information, even though it
in fact would contribute significantly
to public understanding of the opera-
tions or activities of the Government,
is“important” enough to be made pub-
lic.

(2) In order to determine whether
the second fee waiver requirement is
met, i.e., that disclosure of the re-
guested information is not primarily
in the commercial interest of the re-
guester, OFHEO shall consider thefol-
lowing two factors in sequence:

(i) The existence and magnitude
of a commercial interest: Whether the
requester, or any person on whose be-
half the requester may be acting, has
a commercial interest that would be
furthered by the requested disclosure.
In assessing the magnitude of identi-
fied commercial interests, consideration

will be given to the effect that the in-
formation disclosed would have on
those commercial interests, as well as
to the extent towhich FOIA disclosures
serve those interests overall. Request-
ers shall be given areasonable oppor-
tunity in the administrative process to
provide information bearing upon this
consideration.

(ii) Theprimary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest of the
requester is sufficiently large in com-
parison with the publicinterest in dis-
closure, that disclosure is “ primarily
in the commercial interest of the re-
quester.” A fee waiver or reduction is
warranted only where, once the “pub-
lic interest” standard set out in para-
graph (c)(1) of thissectionissatisfied,
that public interest can fairly be re-
garded as greater in magnitude than
that of the requester’'s commercial in-
terest in disclosure. OFHEO will or-
dinarily presume that, where a news
media requester has satisfied the pub-
lic interest standard, the public inter-
est will be serviced primarily by dis-
closure to that requester. Disclosure
to requesters who compile and market
Federal Government information for
direct economic return will not be pre-
sumed to primarily serve the “public
interest.”

(3) Where only a portion of the
requested record satisfies the require-
mentsfor awaiver or reduction of fees
under this paragraph, a waiver or re-
duction shall be granted only asto that
portion.

(4) A request for a waiver or re-
duction of fees must accompany the
request for disclosure of records and
should include—
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(i) A clear statement of the
reguester’s interest in the records;

(ii) The proposed use of the
records and whether the requester will
derive income or other benefit from
such use;

(iii) A statement of how the pub-
lic will benefit from release of the re-
guested records; and

(iv) If specialized use of the docu-
ments is contempl ated, a statement of
the requester’s qualifications that are
relevant to the specialized use.

(5) A requester may appeal thede-
nial of arequest for awaiver or reduc-
tion of feesin accordance with the pro-
visions of § 1703.16.

§ 1703.25 Miscellaneous fee
provisions.

(a) Notice of anticipated fees in
excess of $25.00. Where OFHEO de-
termines or estimates that the fees
chargeable will amount to more than
$25.00, OFHEOQ shall promptly notify
therequester of the actual or estimated
amount of fees or such portion thereof
that can be readily estimated, unless
the requester has indicated his or her
willingnessto pay feesashigh asthose
anticipated. Where a requester has
been notified that the actual or esti-
mated fees may exceed $25.00, the re-
quest will be deemed not to have been
received until the requester has agreed
to pay the anticipated total fee. A no-
tice to the requester pursuant to this
paragraph will include the opportunity
to confer with OFHEO personnel in
order to reformulate the request to
meet the requester’s needs at a lower
cost.

(b) Aggregating requests. A re-
guester may not file multiple requests

at the sametime, each seeking portions
of arecord or records, solely in order
to avoid the payment of fees. When
OFHEOQ reasonably believesthat are-
quester, or a group of requesters act-
ing in concert, is attempting to break a
request into a series of requestsfor the
purpose of evading the assessment of
fees, OFHEO may aggregate such re-
quests and charge accordingly. One
element to be considered in determin-
ing whether a belief would be reason-
able is the time period over which the
requests have occurred. OFHEO will
presume that multiple requests of this
type made within a 30-day period have
been made in order to evade fees.
Where requests are separated by a
longer period, OFHEO shall aggregate
them only where there exists a solid
basis for determining that such aggre-
gation is warranted, e.g., where the
requests involve clearly related mat-
ters. Multiple requests regarding un-
related matterswill not be aggregated.

(c) Advance payment of fees. (1)
OFHEO does not require an advance
payment beforework iscommenced or
continued, unless—

(i) OFHEO estimates or deter-
mines that the fees are likely to ex-
ceed $250.00. If it appearsthat the fees
will exceed $250.00, OFHEO will no-
tify the requester of thelikely cost and
obtain satisfactory assurance of full
payment wheretherequester hasahis-
tory of prompt payment of FOIA fees.
In the case of requesters with no his-
tory of payment, OFHEO may require
an advance payment of fees in an
amount up to the full estimated charge
that will be incurred; or

(ii) The requester has previously
failed to pay afeein atimely fashion,
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i.e., within 30 days of the date of abill-
ing. In such cases, OFHEO may require
the requester to pay the full amount
owed plus any applicable interest, as
provided in paragraph (d) of this sec-
tion, or demonstrate that the fee owed
has been paid, prior to processing any
further record request. Under these cir-
cumstances, OFHEO may require the
requester to make an advance payment
of the full amount of the fees antici-
pated before processing a new request
or finishing processing of a pending
reguest from that requester.

(2) A request for an advance de-
posit shall include an offer to the re-
guester to confer with identified
OFHEO personnel to attempt to refor-
mulate the request in a manner which
will meet the needs of the requester at
alower cost.

(3) When OFHEO requests an ad-
vance payment of fees, the adminis-
trative time limits described in
5 U.S.C. 552(a)(6) begin only after
OFHEO hasreceived the advance pay-
ment.

(d) Interest. OFHEO may assess
interest chargeson an unpaid bill start-
ing on the 31st day following the day
on which the bill was sent. Once afee
payment has been received by OFHEO,
even if not processed, the accrua of
interest shall be stayed. Interest
charges shall be assessed at the rate
prescribedin 31 U.S.C. 3717 and shall
accrue from the date of the billing.

Subpart E—Testimony and
Production of Documentsin L egal
Proceedings in Which OFHEO Is
Not a Named Party

§ 1703.31 General purposes.

The purposes of this subpart are
to maintain the confidentiality of offi-
cial documents and information of
OFHEQ, conservethetime of employ-
ees for their official duties, maintain
the impartial position of OFHEO in
litigation in which OFHEO is not a
named party, and enable the Director
to determine when to authorize testi-
mony and to produce documentsin le-
ga proceedings in which OFHEO is
not a named party. This subpart sets
forth the procedures to be followed
with respect to testimony concerning
official matters and production of of-
ficial documents of OFHEO in legal
proceedingsin which OFHEO isnot a
named party. This subpart in ho way
affects the rights and procedures gov-
erning public access to official docu-
ments pursuant to the FOIA or the
Privacy Act.

§1703.32 Definitions.

For the purpose of this subpart:

(a) Court means any entity con-
ducting a legal proceeding.

(b) Demand means any order, sub-
poena, or other legal process for testi-
mony or documents.

(c) Legal proceeding means any
administrative, civil, or criminal pro-
ceeding, including a discovery pro-
ceeding therein, before a court of law,
administrative board or commission,
hearing officer, or other body inwhich
OFHEO is not a named party or in
which OFHEO has not instituted the
administrative investigation or admin-
istrative hearing.

(d) OFHEO Counsel means the
General Counsel or his or her desig-
nee, a Department of Justice attorney,
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or counsel authorized by OFHEO to act
on behalf of OFHEO or an empl oyee.

§ 1703.33 General palicy.

It is the policy of OFHEO that in
any legal proceeding in which OFHEO
is not a named party, no employee
shall, in response to a demand, pro-
duce any documents contained in the
filesof OFHEO, or disclose any infor-
mation relating to, or based upon,
documents contained in the files of
OFHEO, or disclose or produce any
documents acquired as part of the per-
formance of that employee’s official
duties or because of that employee’s
official status. Under appropriate cir-
cumstances, the Director may grant
exceptions in writing to this policy
when the Director determines that the
testimony of employees or disclosure
of officia documents would be in the
best interest of OFHEO or in the pub-
licinterest. Prior to any authorized tes-
timony or release of official docu-
ments, the requesting party shall ob-
tain a protective order from the court
before which the action is pending to
preserve the confidentiality of the tes-
timony or documents subsequently
produced. The protective order shall
be in aform satisfactory to OFHEO.

§ 1703.34 Request for testimony
or production of documents.

(a) No employee shall give testi-
mony concerning official matters or
produce any official documentsin any
legal proceeding to which OFHEO is
not a named party without the prior
written authorization of the Director.

(b) If testimony by an employee
concerning official matters or the pro-
duction of official documents is de-

sired, the requesting party, or hisor her
attorney, shall submit aletter to the Di-
rector setting forth thetitle of the case,
the forum, the requesting party’sinter-
est in the case, a summary of the is-
sues in the litigation, the reasons for
the request, and a showing that the
desired testimony, documents, or infor-
mation are not reasonably available
from any other source. If an appear-
ance or testimony isrequested, the let-
ter shall also set forth the intended use
of thetestimony, ageneral summary of
the scope of the testimony requested,
and a showing that no document could
be provided and used in lieu of the tes-
timony or other appearance requested.

(c) The General Counsel isautho-
rized to consult with the requesting
party or his or her attorney to refine
and limit the request so that compli-
ance isless burdensome, or obtain in-
formation necessary to make the de-
termination described in § 1703.33 of
this subpart. Failure of the requesting
party, or his or her attorney, to coop-
erate in good faith with the General
Counsel to enablethe Director to make
an informed determination under this
subpart may serve as the basis for a
determination not to comply with the
request.

§1703.35 Scope of permissible
testimony.

(a) The scope of permissible tes-
timony by an employee is limited to
that set forth in the written authoriza-
tion granted that employee by the Di-
rector.

(b) Employees are not authorized
to give opinion testimony, except as
authorized by the Director. OFHEOQ,
asthe regulatory agency charged with

Jduly 2002

21

OFHEO Regulations




12 CFR §1703.35

the responsibility of examining, super-
vising, and regulating the financial
safety and soundness and capital ad-
equacy of the Enterprises under the
Federal Housing Enterprises Financial
Safety and SoundnessAct of 1992, 12
U.S.C. 4501 et seq., relieson the ability
of itsemployeesto gather full and com-
plete information in order to carry out
its statutory responsibilities. The use
of employeesto give opinion testimony
would hamper OFHEO's ability to carry
out its statutory responsibilities and
would cause a serious administrative
burden on OFHEO' s staff.

§ 1703.36 Manner in which
testimony is given.

(a) Authorized testimony of em-
ployees ordinarily will be made avail-
able only through depositions or writ-
ten interrogatories.

(b) Where, in response to a re-
guest, the Director determinesthat cir-
cumstances warrant authorizing testi-
mony by an employee, the requesting
party shall cause a subpoena to be
served on the employee in accordance
with applicable Federal or State rules
of procedure, with a copy of the sub-
poena sent by registered or certified
mail to the General Counsel.

(c) Normally, authorized deposi-
tionswill betaken at OFHEO's office,
at a time arranged with the employee
that is reasonably fixed to avoid sub-
stantial interference with the perfor-
mance of the employee’s duties.

(d) Upon completion of the depo-
sition of an employee, a copy of the
transcript of thetestimony shall befur-
nished, at the expense of the party re-
guesting the deposition, to the Gen-
eral Counsel for OFHEO'sfiles.

§ 1703.37 Manner inwhich
documentswill be produced.

(@) An employee's authorization
to produce officia documentsis lim-
ited to the authority granted that em-
ployee by the Director.

(b) Certified or authenticated cop-
ies of official OFHEO documents au-
thorized by the Director to be released
under this subpart will be provided
upon request.

§1703.38 Fees.

Unlesswaived or reduced, thefol-
lowing fees shall be charged for docu-
ments produced by OFHEQ in connec-
tion with requests subject to this sub-
part:

(a) Searches for documents.
OFHEO will charge for the actual
search time of the employee per-form-
ing the work, billed in the 15-minute
segments, as described in
§ 1703.22(b)(1)(i).

(b) Copying of documents. The
standard copying charge for docu-
ments in paper copy is $.15 per page.
When responsive information is pro-
vided in a format other than paper
copy, such asin the form of computer
tapes and disks, OFHEO will assess
the direct costs of the tape, disk, or
whatever medium is used to produce
theinformation, aswell as any related
reproduction costs. Normally, only one
copy will be provided. Additional cop-
ieswill be provided only upon ashow-
ing of demonstrated need.

(c) Certification or authentication
of documents. OFHEO will charge
$3.00 for each certification or authen-
tication of documents.

(d) Computer searches. Services
of personnel in the nature of a com-
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puter search shall be charged at rates
prescribed in paragraph (a) of this sec-
tion. A charge shall be made for the
computer time involved, based upon
theprevailing level of coststo OFHEO
and upon the particular types of com-
puter and associated equipment and
the amount of time that such equip-
ment is utilized. A charge shall also
be made for any substantial amount of
special supplies or documents used to
contain, present, or make availablethe
output of computers, based upon pre-
vailing levels of costs to OFHEO and
upon the type and amount of such sup-
plies or documents that are used.

(e) Other costs. When other ser-
vices and documents not specifically
identified in this section are requested
and provided, their actual cost to
OFHEO shall be charged.

(f) Payments of fees. A hill will
be forwarded to the requesting party
upon completion of the production.
Payment shall be made by check or
money order payable to the Office of
Federal Housing Enterprise Oversight.

§ 1703.39 Responsesto demands
served on employees.

(a) Advice by employee served.
Any employee who is served with a
demand in a legal proceeding requir-
ing his or her personal attendance as
awitness or requiring the production
of documents or information in any
proceeding, shall immediately notify
the General Counsel of such service,
of the testimony and documents de-
scribed in the demand, and of all rel-
evant factswhich may be of assistance
to the General Counsel in determin-
ing whether the individual in question
should be authorized to testify or the

documents requested should be made
available.

(b) When authorization to testify
or to produce documents has not been
granted by the Director, OFHEO Coun-
sel shall provide the party issuing the
demand or the court with acopy of the
regulations contained in this subpart
and shall inform the party issuing the
demand or the court that the employee
upon whom the demand has been made
isprohibited from testifying or produc-
ing documents without the prior ap-
proval of the Director.

(c) Appearance by employee
served. Unless OFHEO has authorized
disclosure of the information re-
quested, any employee who has
OFHEO information that may not be
disclosed and who is required to re-
spond to asubpoenaor other legal pro-
cess, shall attend at the time and place
required and respectfully decline to
disclose or to give any testimony with
respect to theinformation, basing such
refusal upon the provisions of this sub-
part. If the court nevertheless orders
thedisclosure of theinformation or the
giving of testimony irrespective of in-
structionsfrom the Director not to pro-
duce the documents or disclose the
information sought, the employee
upon whom the demand has been
made shall continueto decline respect-
fully to disclose the
information and shall report promptly
the facts to OFHEO for such action as
OFHEQO may deem appropriate.

(d) A determination under this
subpart to comply or not to comply
with any demand shall not constitute
an assertion or waiver of privilege,
lack of relevance, technical deficien-
cies, or any other ground for noncom-
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pliance. OFHEO reserves the right to
oppose any demand on any legal
ground independent of its determina-
tion under this subpart.

§ 1703.40 Responsestodemands
served on nonemployees.

(8) OFHEO reports of examina-
tions, or any documents related
thereto, are the property of OFHEO
and are not to be disclosed to any per-
son without the Director’s prior writ-
ten consent.

(b) If any person who has posses-
sion of an OFHEOQ report of examina-
tion, or any documentsrelated thereto,
isserved withademandinalegal pro-
ceeding directing that person to pro-
duce such OFHEO documents or to
testify with respect thereto, such per-
son shall immediately notify the Gen-
eral Counsel of such service, of thetes-
timony and described documentsinthe
demand, and of al relevant facts. Such
person shall also object to the produc-
tion of such documents or information
contained therein on the basis that the
documents are the property of OFHEO
and cannot be released without
OFHEOQO's consent and that their pro-
duction must be sought from OFHEO
following the procedures set forth in
§ 1703.33, paragraphs (b) and (c) of
§ 1703.34, and paragraph (b) of
§ 1703.37 of this subpart.

Subpart F—Rules and Procedur es
for Service Upon OFHEO

§ 1703.51 Service of process.

(a) Except as otherwise provided
by OFHEO regulations, the Federal
Rules of Civil Procedure, or order of a
court with jurisdiction over OFHEOQ,

any legal processupon OFHEO, includ-
ing alegal process served on OFHEO
demanding access to its records under
the FOIA, shall be duly issued and
served upon the General Counsel and
any OFHEO personnel named in the
caption of the documents.

(b) Service of process upon the
General Counsel may be effected by
personally delivering a copy of the
documents to the General Counsel or
by sending acopy of the documentsto
the General Counsel by registered or
certified mail, postage prepaid, to the
Office of Federal Housing Enterprise
Oversight, 1700 G Street, NW., Fourth
Floor, Washington, DC 20552.
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