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SECTION B -SUPPLIES OR SERVICES AND PRICES/COSTS

B.t ITEMS BEING ACQUIRED (ALTERNATE I) {MAR 2004)

The Contractor shall furnish all personnel, facilities, equipment, material, supplies, and
services (except as may be expressly set forth in this contract as furnished by the
Government) and otherwise do all things necessary for, or incident to, the performance and
providing the following items of work:

Item 1 -See Section C, ORO COl, Statement of Work

Item 2 -See Section J, Documents, Exhibits and Other Attachments

B.2 TYPE OF CONTRACT (MAR 2004)

This is a finn-fixed-unit-price Indefinite Delivery / Indefinite Quantity (ID/IQ) contract.

B.3 MINIMUM/MAXIMUM REQUIREMENTS (MAR 2004)

The Contractor shall provide the services and deliverables subject to the following
minimum and maximum requirements:

(a) The minimum amount of lOO cubic yards is applicable to this contract.

(b) The maximum amount of 110,000 cubic yards is the maximum quantity per this
contract.

(c) The maximum amount may be increased to 200,000 cubic yards. The maximum
amount remains at 110,000 cubic yards unless specifically changed bya written
modification to the contract.

B.4 OPTIONS TO EXTEND THE TERM OF THE CONTRACT (MAR 2004)

(a) This contract shall be renewable, at the unilateral option of the Government, in
accordance with FAR 52.217-9 set forth in Section I. The term of the base period and
options are set forth below:

Contract Period Ig.m

31 Month Base Period Two years and 7 months from the effective date of
the contract

First Option Period One year after Base Period

Second Option Period Second year after Base Period

Third Option Period Five month period after second Option Period

Final, June 3, 2004 f)
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B.5

OBLIGATION OF FUNDS (MAR 2004)

All funds will be obligated on individual delivery orders issued by Ordering Contracting
Officers in accordance with the clause entitled Ordering (FAR 52.216-18); H.8 Delivery
Orders; H.9 Procedures for Issuing Delivery Orders; H.1 0 Delivery Orders, Administrative
Information; and other applicable provisions of the contract. The specified dollar limits are
exceeded at the Contractor's risk.

B.6 PRICE SCHEDULE -DISPOSAL SERVICES FOR DOE (MAR 2004)

(a) The fixed unit prices for each contract line item listed below apply to the periods as
shown. The price for the base period is based on an agreed-to estimated quantity of
waste received by the Contractor. The prices for the option periods are based on the
estimated quantities shown. Forty Five days prior to execution of any option period,
the Contractor shall submit its projection of waste quantities, along with supporting
information, to the Government for analysis and verification. The parties shall agree
on the estimated quantity to be received by the Contractor during the option period. If
the agreed-to quantity varies from the quantity shown below for that period by plus or
minus ten percent, the price for the option period shall be revised to the amount shown
for that quantity in the schedule included in paragraph (b) below. If the parties fail to
reach agreement on the estimated quantity for the option period, the Contracting
Officer shall make a unilateral determination subject to the disputes clause of this
contract. The revised unit price shall be effective only for the option period being
exercised. The prices for the base and option periods shall not be adjusted based on
actual quantities received. All delivery orders shall be closed not later than 90 days
after the end of the contract.

If the agreed-to quantities for any option period are less than 13,000 cubic yards, but
greater than 10,000 cubic yards, the price for that period shall be the price shown for
13,000 cubic yards in paragraph (b) below; if the agreed-to quantities for any option
period are greater than 28,000 cubic yards, but less than 31,000 cubic yards, the price
for that period shall be the price shown for 28,000 cubic yards in paragraph (b) below.
If the agreed-to quantities for any option period are less than or equal to 10,000 cubic
yards, the Contractor reserves the right to renegotiate the schedule in paragraph (b)
below to reflect the decreased quantity; if the agreed-to quantities for any option period
are greater than or equal to 31,000 cubic yards, the Government reserves the right to
renegotiate the schedule in paragraph (b) below to reflect the increased quantity.

Minimum Quantity Shi~ments: A Minimum Quantity Shipment is defined as 100
cubic feet (3.7 cubic yards) or less per waste stream. The maximum number of
occurrences of minimum quantity shipments is set at 10 per year beginning with the
effective date of the contract. Upon reaching the 10th shipment, a flat fee of $20,000 per
waste stream will apply to any further minimum quantity shipments until the next year.

I"
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(b) Pricing Table for Varying Mixed Waste Volumes

SOIL DEBRIS SOIL
14,000

DEBRIS
14,000

SOIL
15,000

DEBRIS
15,000

SOIL
16,000

DEBRIS
16,000

SOIL
17,000

DEBRIS
17,000

Volume
(CY)
(at

least)
Price

Per CY

13,000

$528.00

13,000

$218.00 $499.00 $2]8.00 $474.00 $2]8.00 $452.00 $218.00 $432.00 $2]8.00

Volume
(CY)
(at

_least)

18,000 19,000 19,000 20,000 20,000 21,000 21,000 22,000 22,000

Price
Per CY

$415.00

18,000--

$218.00 $399.00 $2]8.00 $385.00 $218.00 $373.00 $2] 8.00 $361.00 $2] 8.00

Volume
(CY)
(at

least)

23,000 24,000 24,000 25,000 25,000 26,000 26,000 27,000 27,000

Price
Per CY

$351.00

23,000

$218.00 $341.00 $218.00 $332.00 $218.00 $324.00 $218.00 $316.00 $2] 8.00

Volume
(CY)
(at

least)

28,000

Price
Per CY

$$309.00

28,000

$218.00

~I(
CLIN Descriptions.

The following brief descriptions for each CLIN are provided:
0001 -Base unit rate for bulk soil -Mixed low-level soil waste shipped by truck or rail in
bulk fonD per cubic yard (CY). Shipments will arrive in various fonDS of containers, e.g.
B-12, B-25 or 55,85,110 gallon drums.

Price Adjustments

0002 -Debris -Per cubic yard price adjustment added to the soil rate for debris which is
defined as waste containing in excess of seventeen (17) percent debris per cubic yard. The
Debris CLIN has been revised from past practices to include oversized debris at no
additional charge provided that (a) the volume of oversized debris waste received from
third party treatment vendors is limited to twenty (20) per cent of the total amount of waste
shipped to the Contractor under any delivery order, and (b) oversized debris is limited
items which will fit inside an 8-foot by 8-foot by 20-foot container or weighing no more
than 40,000 pounds.

Final, June 3, 2004 ~
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Waste received greater than the size or weight set above may be accepted and the price will
be negotiated on a case-by-case basis.

5
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SECTION C -DESCRIPTION/SPECIFI.cA TIONS/WORK STATEMENT

c.t STATEMENT OF WORK (MAR 2004), DISPOSAL OF MIXED LOW-LEVEL
WASTE

I. BACKGROUND

The U.S. Department of Energy (DOE) Oak Ridge Operations (ORO) operates
numerous facilities and laboratories on the Oak Ridge Reservation and at several other
locations. Over the years, plant process operations, laboratories, and associated support
activities at these facilities have generated large quantities of Resource Conservation
and Recovery Act (RCRA) and/or state-regulated hazardous mixed low-level wastes
(MLL W). In addition, DOE has generated and will generate radioactive
polychlorinated biphenyl (PCB) bulk product waste and radioactive PCB remediation
waste which may be disposed in radiologically licensed RCRA subtitle C hazardous
waste landfills. Other DOE and other Government agency sites also generate and are
storing MLL W and radioactive PCB wastes. Most of these wastes are containerized
and are currently managed in compliant storage. The wastes have radioactive
components (as defined by the Nuclear Regulatory Commission (NRC) in IO Code of
Federal Regulations (CFR) Part 1 through 171) and are mixed with RCRA and/or state-
regulated material and/or PCBs.

DOE seeks a commercial land disposal site(s), located in the United States of America,
that provides cost-effective compliance with the RCRA, the Federal Facility
Compliance Act (FFCA), State hazardous waste regulations, PCB regulations, and any
other applicable laws. In order to meet these needs, DOE ORO is pursuing a
contract(s) for commercial disposal of mixed wastes. DOE will not regulate and/or
license disposal facilities as a result of this requirement.

II. SCOPE OF WORK

The Contractor shall provide all personnel, facilities, equipment, material, supplies,
vehicles, and services (except as expressly set forth as furnished by the Government)
and otherwise do all things necessary, for the disposal ofRCRA or state-regulated
MLL W, Unclassified Controlled Nuclear Material (UCNI), Export Controlled
Waste(ECW), radioactive PCB bulk product and remediation waste. Origin sites for
the waste are located at facilities across the United States at DOE and other
Government sites.

Prior to shipment, the origin site will characterize the waste sufficiently to ensure it
meets Department of Transportation (DOT) manifesting requirements and the waste
acceptance criteria (WAC) of the disposal facility. The origin site will also package
and label the wastes and provide transportation services to the disposal facility. If
treatment is required, the origin site may send the waste to a treatment vendor. The
treated waste would then be characterized, packaged, labeled and transported to the
disposal facility by the treatment vendor. DOE remains responsible for non-conforming
waste that may come to the Contractor from treatment vendors.

~
Final, June 3, 2004 g
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Title to the waste transfers to the Contractor upon its receipt and verification that the
waste meets the WAC for disposal. The Contractor may undertake additional sampling
and analysis for verification or other needs as necessary but is not required to do so
under this Statement of Work (SOW). The Contractor is responsible for conducting
any such additional sampling and analysis that the Contractor may require or deem
advisable and is responsible for sampling, transportation of the samples, and analysis at
no additional cost to the Government for these samples.

The Contractor shall document disposal by providing a Certificate of Disposal from the
disposal site to the origin site and, if applicable, treatment vendor within 30 calendar
days of disposal. The disposal of classified waste is not included in this statement of
work.

III. WASTE SPECIFICATIONS

Waste DescriptionA,

The wastes are radiologically contaminated and are regulated as RCRA wastes as
defined by 40 CFR Part 261, as state hazardous waste, or as PCB bulk product or
remediation wastes as defined by 40 CFR Part 761, or as a combination of these
wastes. Waste population matrices will vary in physical, chemical, and radiological
constituents. Each may be packaged differently and require different handling and
transfer methods.

This waste contains metals and organics treated to meet the land disposal restriction
requirements as defined in 40 CFR Part 268 and contains or is contaminated with
varying concentrations of one or more radioactive elements. At a minimum the
waste is expected to consist of low-level, contact-handled (as described in DOE
Order 435.1 or its revisions), soils, debris, and other solid material passing the paint
filter test (Method 9095 as described in "Test Methods for Evaluating Solid Waste,
Physical/Chemical Methods" EPA Publication SW-846). Debris is defined as
anything other than soil. Soil or soil-like materials containing up to 17% debris (by
shipment) are considered soil for pricing purposes. The predominant RCRA listed
waste codes include FOO 1 through FO07 (as defined by 40 CFR Part 261); however,
any listed codes may be present. The waste may also contain PCBs at levels below
Toxic Substances Control Act (TSCA) regulation, or at levels allowed to be
disposed in RCRA Subtitle C hazardous waste landfills for PCB bulk product or
remediation wastes.

B. Waste Characterization

(Govenlffient Responsibilities)
All wastes to be disposed under the contract were generated at Government
facilities or under Government contracts and title to waste remains with the
Government origin site until accepted by the Contractor. The Governrnent shall be
responsible for any sampling, analysis or characterization required to meet DOT,
RCRA, TSCA, and state regulations for manifesting, completing waste profile
III orma Ion 0 mee e IspoS act I y , an s Ipmen 0 e Isposa

7
Final, June 3, 2004



DE-ACO5-040R22693

facility. The parties shall negotiate an equitable adjustment to the delivery order for
the management and/or return to the origin site, any wastes not meeting the then- .

current Contractor's Waste Acceptance Criteria or approved waste profile record in
accordance with the provisions of contract clause FAR 52.243-1, Changes.

C. Return of Waste

(Contractor Responsibilities)
The Contractor shall have no obligation to receive, handle, store, or dispose of any
waste material delivered to the Contractor's facility which does not in fact conform
to and/or comply with the Contractor's then current WAC or approved waste profile
record. Such material is non-conforming waste material. Upon discovering any
nonconformity or noncompliance, the Contractor shall be obligated to give verbal
and written notification to the COR or originating site, in accordance with SOW
Section V, Technical Requirements. At the Government's discretion, arrangements
will be made to provide treatment as described in Item V.L., or the Government will
arrange for the waste to be returned to the origin site at its own expense.

D. Unclassified Nuclear Information (UCNI) and Export Controlled Waste

(ECW) Disposal/Handling

Controlled Access and Security

The contractor shall provide continuous monitoring of the disposal site 24 hours a
day and 7 days a week with surveillance cameras and security personnel in order to
provide full site coverage both internal and external to controlled and restricted
areas. No foreign nationals may transport, handle, or otherwise have access to
UCNI/ECW or documents related to the UCNI/ECW without specific, written
approval from the DOE or any of its successor agencies. UCNI/ECW waste shall
not be sold or otherwise transferred to any entity without written approval from the
DOE or any of its successor agencies. Security infractions which directly or
indirectly involve UCNI/ECW shall be documented in a report form which contains
at a minimum, the following information: Date, time, area, description, corrective
action taken, security persons involved, security manager signature, notification to
DOE elements COR and ORO-Office of Safeguards and Security (ORO-OSS). The
contractor shall report any security infractions related to UCNI/ECW to the DOE
COR and to the DOE, ORO-OSS within 48 hours. The Contractor shall submit a
site security plan to the contracting officer for approval within 30 days or less from
the date of the contract award. The plan shall contain at a minimum, the following
elements: purpose, scope, definitions, responsibilities, general, procedure,
references and any attachments. Documents, maps, survey records related to
UCNI/ECW shall be labeled as OFFICIAL USE ONLY in accordance with DOE
Order 471.3, DOE Manual 471.3-1 and DOE G 471.3-1, dated April 9, 2003 and
secured in locked container to which access is restricted to authorized persons only.

8
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UCNI/ECW Acceptance

UCNIlECW shipments via truck and rail shall be scheduled with Envirocare
Operations Department no less than 5 working days in advance of the shipment
planned arrival date. The DOE generator shall identify each container and
corresponding documentation of all UCNIlECW shipments. The generator shall
identify each container and corresponding documentation of each shipment involving
UCNI and/or ECW, place an "Export Restriction Notices" on all shipping manifests.
Each shipment will be inspected upon arrival at the Envirocare disposal site to verify
compliance with Department of Transportation (DOT) and State of Utah regulations,
applicable Envirocare licenses and permits, the Waste Profile, and other disposal site
requirements. The infonIlation contained on the UnifonIl Low-Level Radioactive
Waste Manifest and, for mixed waste shipments, the UnifonIl Hazardous Waste
Manifest will be reviewed for accuracy and completeness. Signed copies of the
manifest( s) will be returned to the generator identified on the manifest within seven
days of receipt.

UCNI/ECW shall be packaged and shipped in a disposable and opaque bag, wrap, or
other disposable container authorized for shipment ofUCNI and ECW in order to
prevent accessibility to, and visibility of the waste when placed on the disposal
embankment. The waste will be disposed of in the bag, wrap, or other disposable
container.

Waste that is not wrapped, bagged, or packaged in a disposable container (e.g.,
intennodal) will be placed on the disposal embankment and covered with opaque
plastic, or secured inside a strong tight container until CLSM material can be
poured around it to prevent accessibility to and visibility of the waste.

UCNI/ECW Disposal Site Operations

The Contractor shall submit a site operational plan to the contracting officer for
approval within 30 days or less from the date of the contract award. All UCNI and
ECW management activities will be perfonned under the continuous, direct
surveillance of the Envirocare security personnel. Only authorized personnel will be
allowed to handle UCNI/ECW or records. Envirocare security personnel will monitor
unloading and disposal activities until the waste is covered to prevent visibility by
unauthorized persons. The DOE reserves the right for one or more authorized DOE
representatives to be present during UCNI/ECW disposal activities and/or to observe
final disposal of UCNI and ECW. The specific location of each waste shipment in the
disposal embankment shall be identified using standard survey practices.

UCNI/ECW meeting the requirements to be categorized as "debris," shall be
immediately covered with soil after proper quality control (QC) debris inspections
have been performed. Waste that is categorized as "Oversized Debris" shall be
staged in a CLSM pour area and covered with opaque plastic, or secured inside a
strong tight container until CLSM material can be poured around it thereby
protecting the waste from visual access by unauthorized personnel.
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Bulk containers that have been emptied will be inspected to ensure all waste has
been removed, radiologically decontaminated, and surveyed to applicable release
standards. Empty containers will be secured with a Tamper Indicator Device before
being released from the disposal site. After disposal of the waste, Envirocare will
provide the DOE prime contractor a Certificate of Disposal for the shipment within
30 calendar days of disposal.

UCNI/ECW Disposal Site Institutional Controls

In order to prevent UCNI/ECW from being compromised by any future

recovery/removal effort, prior, written approval from the DOE or its successor
agencies shall be obtained before any recovery or removal or other disposal ofUCNI
or ECW in order to comply with applicable U.S. Govenunent export control

regulations.

IV. QUALITY REQUIREMENTS AND PROCESS CONTROL

A
(Contractor Responsibilities)
The Contractor shall have a QA program that meets applicable laws and regulations
in place and shall provide a copy to the CO and COR.

(Government Responsibilities)
B. DOE reserves the right to walk-down and audit the Contractor's QA program which

may include an examination of disposal facilities, carrier facilities, laboratory, and
appropriate records.

V. TECHNICAL REQUIREMENTS

(CLINs: 0001-0003)

A
(Contractor Responsibilities)
All trod<: and rail shipments of waste must be disposed of properly in accordance
with applicable laws. The facility must satisfy all applicable laws and regulations
in order to accept wastes. The Contractor shall, without additional expense to the
government, be responsible for complying with any federal, state, and municipal
laws, codes, and regulations applicable for the facilities which are to receive the
waste for disposal and other waste management functions in support of the disposal
activity. WAC will be developed by the Contractor based upon the Contractor's
compliance with these applicable laws and regulations. The WAC will be provided
to the Government for use in the determination that waste meets disposal criteria.

(Contractor Responsibilities)
B. The Contractor shall not receive any waste unless the Contractor's disposal facility

is fully authorized for handling, disposal and storage of the awarded waste in
accordance with applicable laws and regulations. Verification of permits,
authorizations, licenses, and exemptions, must be submitted to the CO/COR before
the Contractor receives any waste. An audit of the facility may be performed by the
VVVt;IIllnt;nt privr tv rt;l;t;ipt vf tilt; fir~t w (t:;tt; ~IIiplllt;lll Ullat;l tlIi~ l;vntral;t. -
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c.

(Contractor Responsibilities),
The Contractor shall maintain an accurate inventory of waste disposed (including
disposal location) under this contract at the Contractor's site, including any waste
generated during disposal operations. Disposal locations should be sufficient to, if
required, enable retrieval of waste disposed under this contract.

D.

(Contractor Responsibilities)
The Contractor shall perfonn all inspections required at the Contractor's facility to
ensure proper execution of disposal and demonstrate compliance with all applicable
laws and regulations.

E.

(Contractor Responsibilities)
The Contractor shall allow the Government, coordinated by the COR, site access to
conduct necessary inspections and/or an annual audit of all activities related to this
SOW. The Contractor's cost associated with such inspections and audits are
included in the disposal unit rates.

F.

(Contractor Responsibilities)
The Contractor shall provide services to survey vehicles used to transport the
wastes to the Contractor's site to verify no radioactive contamination has occurred
upon vehicle arrival and before departure. The Contractor shall perfonn release
decontamination and surveys in accordance with its Radioactive Material License
and 49 Code of Federal Regulations (CFR) and certified free of contamination
exceeding release criteria. The contractor shall maintain a record of the surveys. A
copy shall be forwarded to the OCOR and the waste generator shipping the waste
upon request. Any vehicle contamination will be reported to the COR and the
respective generator site within twenty-four hours of detection for detennination of
corrective actions prior to decontamination and delivery vehicle release. Copies of
survey reports shall be forwarded to the OCOR and generator site in any case where
readings are above the Contractor's Radioactive Material License or Department of
Transportation release criteria.

(Contractor Responsibilities)
G. With each shipment of waste, the shipper will identify whether the shipping vehicle,

containers, and metal pallets are to be returned for reuse. However, in accordance
with the Contractor's existing permit, wooden items or items with wood content,
e.g. wooden crates, wooden boxes, and wooden pallets, can not be released once
they have been inside the restricted area. The Government reserves the right to
request the return of non-wood empty containers and/or pallets. In this case the
Contractor will comply with guidance from the origin site or DOE regarding the
return or other disposition of the containers. Title to empty containers and pallets
not returned to the Government transfers to the Contractor upon receipt and may be
disposed, reused, or recycled, in accordance with applicable laws and regulations
and at the discretion and expense of the Contractor. However, if the containers are
reused, or released by the Contractor to anyone other than DOE, all Government
markings must be removed and the Government bears no liability for any further
use of the containers or pallets.
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(Contractor Responsibilities)
H. The ~ontractor shall ensure that vehicles, containers, or metal pallets that are to be

returned to the origin site or are to be free-released shall be certified to meet the
requirements of 49 CFR cleaning provisions prior to release. A copy of the
certification statement shall be maintained on file for inspection purposes.

1.
(Contractor Responsibilities)
The Contractor shall notify the generator and COR of any deficiencies or problems
noted on the shipments immediately by telephone, to be followed by written
notification (facsimile) within forty-eight (48) hours.

J
(Contractor Responsibilities)
The Contractor shall unload and prepare shipping containers for release within two
working days after receiving waste in the case of truck delivery. Rail cars shall be
decontaminated and released within 10 working days for rail cars dedicated to
transportation of low-level mixed waste and 14 working days for decontamination
to unrestricted release criteria. All demurrage and other charges invoiced by the
carrier by reason of the Contractor's failure to unload and release vehicles as
specified, shall be paid by the contractor to DOE within thirty calendar days of
receipt of invoice. In the event the origin site fails to schedule a shipment in
accordance with the contract requirements or a scheduled shipment fails to arrive at
the Contractors facility within the time scheduled, the Contractor shall not be
obligated to unload and release the shipment verucle(s)/containers within the time
specified. Rather, the Contractor shall unload and release the container within such
time as is reasonably convenient to the Contractor, which shall not exceed an
additional seven working days. In this case, the Contractor shall bear no liability
for demurrage or other charges invoiced by the carrier applicable to the first seven

working days.

(Contractor Responsibilities)
K. The Contractor shall verbally notify the CO/COR of any changes to active permits,

authorizations, licenses, and exemptions, within 72 hours of the change.

(Contractor Responsibilities)
L. The Contractor shall verbally notify the CO/COR within 72 hours of any Notice Of

Violation (NaY) issued by regulatory agencies related to the site operations. The
contractor shall maintain a record of all nonconformance or deficiencies identified
by regulatory agencies.

(Contractor Responsibilities)
M. The Contractor shall verbally notify the COR and the shipping site within 24 hours

of any event or condition impacting the scheduled receipt of waste, together with
corrective actions planned and infonnation on rescheduling of shipments

~12
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(Contractor Responsibilities)
N. In the event of non-confonning waste shipments, the Contractor shall provide

services to manage waste with excess moisture by adding absorbent to the waste, or
by other means compliant with the Contractor's pennits and licenses.

O. In the event that a Stop Work Order is issued, the Contractor is authorized to
perfonn only such work as necessary to comply with its permits and licenses.

VI. REPORTS/WRITTEN DOCUMENTATION

(CLIN 00(.3)

(Contractor Responsibilities)
All project-specific documentation included in paragraphs A through G shall be
submitted to the Government for information and review. Any changes to A through
G require formal written notification to the Government, including acknowledgment of
receipt by the Government. Paragraphs H and I address project-specific reporting
requirements. The following documentation shall be submitted to the CO/COR.
Documentation and reports are not separately priced in this contract.

A. Pennits

Prior to the Contractor's receiving waste, documented evidence (such as copies of
required pennits) indicating the Contractor is pennitted to receive, store, and
dispose wastes with waste codes corresponding to waste being disposed under this
contract shall be submitted to the CO/COR. Any subsequent revisions to these
requirements shall be supplied in writing to the CO/COR within 10 calendar days of
the revision approval.

B.

Radioactive Materials Handling License or Applicable Exemption

Prior to receiving waste, the Contractor shall provide documented evidence (copies
ofNRC license, agreement state license, or applicable exemption) indicating the
Contractor is allowed to receive, handle, store, and dispose the specific type and
quantity of radioisotopes present in the waste being disposed under this contract.
Any subsequent revisions to these requirements shall be supplied to the CO/COR
within 1. 0 calendar days of the revision approval.

C. Laboratory Radioactive Materials Handling License and Certifications

Prior to receiving samples for offsite analysis, the Contractor shall provide copies of
radioactive material licenses for all laboratories supporting disposal as well as any
required special certifications showing that the laboratory is qualified to perfonn the
analysis. Any subsequent revisions to these requirements shall be supplied to the
COR within 10 calendar days of the revision approval.

13
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D. Waste Acceptance Criteria

The contractor shall provide to the CO/COR complete documentation of the site
WAC, packaging requirements and any other requirements to be met by the waste
generator and/or waste shipper. Any subsequent revisions to these requirements
shall be supplied to DOE and waste generators a minimum of 10 calendar days
prior to official revision.

E Audit Reports

The Contractor shall provide the CO and COR a copy of the most recent NRC,
State or Federal audit reports and closeout reports for any findings or corrective
actions required for site operations related to the Contractor's license and permit
requirements. In addition, the Contractor shall provide this information for any
future audits within 10 calendar days of issuance by the regulatory authority issuing
the report or receiving the response. Audit reports will be limited to those prepared
for regulatory inspections.

F. Signed Shipping Fonns for Waste

Signed copies of all manifests, with the hand-written signature of a representative of
the disposal facility, shall be returned to the origin site in accordance with 10 CFR
Part 20, Appendix G.

G. Signed Disposal Facility Acceptance Letter and Facility Certificates of Disposal

Signed copies of the original disposal facility Certificate of Disposal fonns,
indicating that the disposal facility has disposed of each shipment of waste shall be
provided to the origin site and applicable treatment vendor within 30 calendar days

of disposal.

H. Contract File

A contract file is to be created by the Contractor and maintained for this contract.
The contract file shall contain copies of all documentation pertaining to the awarded
agreemt.,'llt and shall be maintained for the contract's duration. The file shall be
operate<1 as a general access open file, available at all times for reference or
inspection during normal business hours, without notification. Within three (3)
months after the contract is completed and all wastes have been accepted for
disposal at the disposal facility, the contract file shall be forwarded to the CO/COR.

Additionally, the following infonnation is to be documented and added to the

contract file as it is developed:

1. Copies of all storage and disposal pennits and licenses
2. All characterization data for the waste
3. Quality assurance histories--description of problems, failures, etc.

14
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I Contract Records Plan

The Contractor shall prepare and submit to the CO/COR, within 30 calendar days
after award, a Contract Records Plan (CRP). The CRP shall identify and provide a
record-keeping system that will protect contract-specific records against damage,
deterioration, or loss. Contract-specific records are those records generated
specifically for this contract and will be turned over to the CO/COR at completion
of the contract.

Documents specified as records shall be legible, accurate, traceable, retrievable,
protected against damage, and must be clearly marked "Record Copy." Any records,
such as computer software or optical disks, shall be maintained in a manner that
protects the integrity of the data. Such records shall be backed up at least weekly to
prevent loss of data.

C.2 DOCUMENTATION AND REPORTS (MAR 2004), (CLIN 0003)

Reports shall be prepared and submitted in accordance with Section J, Reporting
Requirements; Section C, Performance Based Statement of Work, VI Documentation; and
other clauses in the contract which specify reporting requirements.

letters
5. Certificates of Disposal
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SECTION D -PACKAGING AND MARKING

PACKAGING (MAR 2004)

(a) Preservation, packaging, and packing for shipment or mailing of all work delivered
hereunder shall be in accordance with good commercial practice and adequate to
insure acceptance by common carrier and safe transportation at the most economical

rate(s).

(b) Except for those reports required by the Reporting Requirements Checklist of the
contract, which are coded by A (As required) or X (With proposal) where the urgency
of receipt of the report by the Government necessitates the use of the most expeditious
method of delivery, reports deliverable under this contract shall be mailed by other
than first-class mail, unless the urgency of the deliverable sufficiently justifies the use
of first-class mail. The Contractor shall not utilize certified or registered mail or
private parcel delivery service for the distribution of reports under this contract
without the advance approval of the Contracting Officer except for those reports coded
AorX.

MARKING (MAR 2004)

(a) Each package, report or other deliverable shall be accompanied by a letter or other
document which:

(1) Identifies the contract by number under which the item is being delivered.

(2) Identifies the deliverable Item Number or Report Requirement which requires the
delivered item(s).

(3) Indicates whether the Contractor considers the delivered item to be a partial or
full satisfaction of the requirement.

(b) For any package, report, or other deliverable being delivered to a party other than the
Contracting Officer, a copy of the document required in (a) above shall be
simultaneously provided to the office administering the contract, as identified in
Section G of the contract, or if none, to the Contracting Officer.

~
ff
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SECTION E -INSPECTION AND ACCEPTANCE

E.1 52.246-4 INSPECTION OF SERVICES -FIXED-PRICE. (AUG 19"96)

(a) Definition: "Services," as used in this clause, includes services perfonned,
workmanship, and material funlished or utilized in the perfonnance of services.

(b) The Contractor shall provide and maintain an inspection system acceptable to the
Government covering the services under this contract. Complete records of all
inspection work perfonnedby the Contractor shall be maintained and made available
to the Government during contract perfonnance and for as long afterwards as the
contract requires.

( c) The Government has the right to inspect and test all services called for by the contract,
to the extent practicable at all times and places during the term of the contract. The
Government shall perform inspections and tests in a manner that will not unduly delay
the work.

(d) If the Government performs inspections or tests on the premises of the Contractor or a
subcontractor, the Contractor shall furnish, and shall require subcontractors to furnish,
at no increase in contract price, all reasonable facilities and assistance for the safe and
convenient performance of these duties.

( e) If any of the services do not confonn with contract requirements, the Government may
require the Contractor to perfonn the services again in confonnity with contract
requirements, at no increase in contract amount. When the defects in services cannot
be corrected by reperfonnance, the Government may -

(1) Require the Contractor to take necessary action to ensure that future perfonnance
confonns to contract requirements; and

(2) Reduce the contract price to reflect the reduced value of the services perfonned.

(f) If the Contractor fails to promptly perform the services again or to take the necessary
action to ensure future performance in conformity with contract requirements, the
Government may -

(1) By contract or otherwise, perfonn the services and charge to the Contractor any
cost incurred by the Government that is directly related to the perfonnance of
such service; or

(2) Terminate the contract for default.

17
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E.2 INSPECTION (MAR 2004)

Inspection of all items under this contract shall be accomplished by the DOE Contracting
Officer's Representative (COR), or any other duly authorized Government representative.

E.3 ACCEPTANCE (MAR 2004)

Acceptance of all work and effort under this contract (including "Reporting Requirements,"
if any) shall be accomplished by the Contracting Officer, or any duly designated successors.



DE-ACO5-040R22693

SECTION F -DELIVERIES OR PERFORMANCE

F.1 52.242-15 STOP-WORK ORDER. (AUG 1989)

(a) The Contracting Officer may, at any time, by written order to the Contractor, require
the Contractor to stop all, or any part, of the work called for by this contract for a
period of90 days after the order is delivered to the Contractor, and for any further
period to which the parties may agree. The order shall be specifically identified as a
stop-work order issued under this clause. Upon receipt of the order, the Contractor
shall immediately comply with its terms and take all reasonable steps to minimize the
incurrence of costs allocable to the work covered by the order during the period of
work stoppage. Within a period of 90 days after a stop-work is delivered to the
Contractor, or within any extension of that period to which the parties shall have
agreed, the Contracting Officer shall either ..;

(1) Cancel the stop-work order; or

(2) Tenninate the work covered by the order as provided in the Default, or the
Tennination for Convenience of the Government, clause of this contract.

(b) If a stop-work order issued under this clause is canceled or the period of the order or
any extension thereof expires, the Contractor shall resume work. The Contracting
Officer shall make an equitable adjustment in the delivery schedule or contract price~
or both, and the contract shall be modified, in writing, accordingly, if -

) The stop-work order results in an increase in the time required for, or in the
Contractor's cost properly allocable to, the performance of any part of this
contract; and

(2) The Contractor asserts its right to the adjustment within 30 days after the end of
the period of work stoppage; provided that, if the Contracting Officer decides the
facts justify the action, the Contracting Officer may receive and act upon the
claim submitted at any time before final payment under this contract.

(c) If a stop-work order is not canceled and the work covered by the order is tenninated
for the convenience of the Govenunent, the Contracting Officer shall allow reasonable
costs resulting fi"om the stop-work order in arriving at the termination settlement.

(d) If a stop-work order is not canceled and the work covered by the order is terminated
for default, the Contracting Officer shall allow, by equitable adjustment or otherwise,
reasonable costs resulting from the stop-work order.

Final, June 3, 2004 ~
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F.2 TERM OF CONTRACT (MAR 2004)

The term of the contract will commence on the effective date of contract award with all work to
be completed no later than two years and seven months from the effective date of award.

F.3 PRINCIPAL PLACE OF PERFORMANCE (MAR 2004)

Envirocare of Utah
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SECTION G -CONTRACT ADMINISTRATION DATA

G.t CORRESPONDENCE PROCEDURES (MAR 2004)

All correspondence submitted by the Contractor (except for invoices and reports) shall be
subject to the following procedures:

(a) Technical Correspondence. Technical correspondence concerningperfonnance of this
contract shall be addressed to the DOE Contracting Officer's Representative (COR),
with an infonnation copy of the correspondence to the DOE Contract Specialist.

(b) PatentsITechnical Data Correspondence. Correspondence concerning patent and
technical data issues shall be addressed to the Assistant Chief Counsel for Intellectual
Property, Office of Chief Counsel, USDOE, Post Office Box 2001, Oak Ridge, TN,
37831-8751, with an infonnational copy to the Contracting Officer and the COR.

(c) Non-technical Administrative Correspondence. All correspondence, other than
technical correspondence, shall be addressed to the Contracting Officer or Contract
Specialist designated in ORO G25, with information copies of the correspondence to
the DOE COR, and to the DOE Assistant Chief Counsel for Intellectual Property
(where patent or technical data issues are involved).

(d) Subject Line(s). All correspondence shall contain a subject line commencing with the
contract number, as illustrated below:

"SUBJECT: Contract No. (Insert the contract number), (Insert subject topic after
contract number, e.g., "Request for subcontract placement consent")".

G.2 CONTRACT ADMINISTRATION (MAR 2004)

The contract will be administered by:

U.S. Department of Energy
Oak Ridge Operations Office
Procurement and Contracts Division
ATfN: Ballard .Jackson (Contract Specialist)
P.O. Box 2001
Oak Ridge, Tennessee 37831

Written commUIllcation shall make reference to the contract number and shall be mailed to
the Contract Specialist designated via separate correSpondence to the above address.

Final, June 3, 2004 ~
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G.4 BILLING INSTRUCTI9NS (MAR 2004

The Contractor shall be paid monthly, after
Contracting Officer of satisfactory contract
invoices for each delivery order, supported

required.

(a)

(b) The Contractor shall submit the original and three copies of invoices (Standard Form
1034) in accordance with the payment terms of this contract to the payment office
specified in the Delivery Order. For payments serviced by the Oak Ridge Financial
Service Center, the addresses are:

Original and one copy to:
U.S. Department of Energy
Oak Ridge Operations Office
Oak Ridge Financial Service Center
A TTN: Payment Services and Accounting
P.O. Box 6017
Oak Ridge, Tennessee 37831

One copy to:
U.S. Department of Energy
Oak Ridge Operations Office
AnN: Contracting Officer's Representative

(To be designated by separate letter)
P.O. Box 2001
Oak Ridge, Tennessee 37831

One copy to:
U.S. Department of Energy
Oak Ridge Operations Office
ATTN: Ballard Jackson, Contract Specialist
P.O. Box 2001
Oak Ridge, Tennessee 37831

Each invoice submitted shall include the following:(c)

(1) contract number;

(2) contractor name;

date of invoice;(3)

(4) invoice number;

(5) total amount of invoice;

,.,., .', ...h ~;~~; \V} YUdlll1lY allU lal'" U~VU 1.VI VIIII"c" /
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(7) cumulative amount invoiced to date on delivery order;

(8) Delivery Order number.

G.5 CONTRACTING OFFICER'S REPRESENTATIVE (COR)! ORDERING
CONTRACTING OFFICER'S REPRESENTATIVE (OCOR) (MAR 2004)

The work to be perfonned under this contract is subject to the monitoring of a COR/OCOR,
who will be designated by separate letter and will represent the Contracting Officer in the
technical phases of the work. A copy of this designation letter shall be furnished to the
Contractor. The COR/OCOR is not authorized to change any of the terms and conditions of
this contract. Changes in the Scope of Work will be made only by the Contracting Officer
by properly written modification(s) to the contract. The COR/OCOR's responsibility shall
be to coordinate with the Contractor in the administration of the technical aspects of this
contract and to provide technical direction for the contract within the same parameters
specified for the Ordering Contracting Officer's Representative pursuant to the technical
direction in clause in Section H.

G.7 DEFINITIONS (MAR 2004)

The following special definitions are provided for this contract:

Contracting Officer (CO) -The person with the authority to enter into contracts as defined
in FAR 2.101, who is assigned as responsible for this contract as a whole and who is
specified in G.4.

Contracting Officer's Representative (COR) -The Contracting Officer's designated
representative whose responsibilities apply to the overall contract and who is specified in
G.2.

Ordering Contracting Officer (OCO) -The person with the authority to enter into contracts
as defined in FAR 2.101, who is assigned as responsible for the specific Delivery Order
issued under this contract and who is specified in the Delivery Order.

Ordering Contracting Officer's Representative (OCOR) -The Ordering Contracting
Officer's designated representative whose responsibilities apply to the specific Delivery
Order issued under this contract and who is specified in the Delivery Order.
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SECTION H -SPECIAL CONTRACT REQUIREMENTS

H.t CONSECUTIVE NUMBERING (MAR 2004)

Due to automated procedures employed in formulating this document, clauses contained
within it may not always be consecutively numbered.

H.2 TECHNICAL DIRECTION (REVISED) (MAR 2004)

(a) Perfonnance of the work under this contract shall be subject to the technical direction
of the the Contracting Officer (CO)/Ordering Contracting Officer (OCO),Contracting
Officer's Representative (COR) and/or Ordering Contracting Officer's Representative
(OCOR) identified in the Delivery Order. The term "technical direction" is defined to
include:

(1) Directions to the Contractor which redirect the contract effort, shift work
emphasis between work areas or tasks, require pursuit of certain lines of inquiry, or
direct various efforts for Statement of Work accomplishment.

(2) Provision of written information to the Contractor which assists in the
interpretation of drawings, specifications or technical portions of the work

description.

(3) Review and, where required by the contract, approval of technical reports,
drawings, specifications and technical infonnation to be delivered by the Contractor
to the Government.

(b) Technical direction must be within the scope of work stated in the contract. The
OCOR does not have the authority to, and shall not, issue any technical direction
which:

(1) Constitutes an assignment of additional work outside the Statement of Work;

(2) Constitutes a change as defined in the contract clause entitled "Changes";

(3) In any manner causes an increase or decrease in the total contract effort or value,
or the time required for contract performance;

(4) Changes any of the expressed tenns, conditions or specifications of the contract;
or

(5) Interferes with the Contractor's right to perfonn the tenns and conditions of the
contract.
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( c) All technical directions should be issued in writing by the COR/OCOR for the
.applicable Delivery Order, time permitting. When a short turnaround is required
(example-direction regarding how to handle non-conforming waste), the OCOR may
issue technical direction verbally. Any verbal direction shall be followed by fax

direction within 24 hours.

(d) The Contractor shall proceed promptly with the performance of technical directions
duly issued by the CORIOCOR in the manner prescribed by this clause and within
his/her authority under the provisions of this clause. If, in the opinion of the
Contractor, any instruction or direction by the CORIOCOR falls within one of the
categories defined in paragraph (b)( 1) through (b)( 5) above, the Contractor shall not
proceed but shall notify the CO/Ordering Contracting Officer(OCO) in writing within
five (5) working days after receipt of any such instruction or direction and shall
request the caRIoca to modify the Delivery Order accordingly. Upon receiving the

notification from the Contractor, the CO/OCO shall:

(1) Advise the Contractor in writing within thirty (30) days after receipt of the
Contractor's letter that the technical direction is within the scope of the contract
effort and does not constitute a change under the "Changes" clause of the contract;

(2) Advise the Contractor in writing within thirty (30) days after receipt of the
Contractor's letter not to perfonn under the direction and cancel the direction; or

(3) Advise the Contractor in writing within a reasonable time that the Government
will issue a written modification to the Delivery Order.

(e) A failure of the Contractor and CO/OCO to agree that the technical direction is within
the scope of the contract, or a failure to agree upon the contract action to be taken with
respect thereto shall be subject to the provisions of the clause entitled "Disputes--

Alternate I."

H.3 MODIFICATION AUTHORITY (MAR 2004)

Notwithstanding any of the other clauses of this contract, the Contracting Officer shall be

the only individual authorized to:

(a) Accept nonconfonning work,

(b) Waive any requirement of this contract, or

( c) Modify any ternl or condition of this contract.

H.4 SMALL BUSINESS SUBCONTRACTING PLAN (Revised)(MAR 2004)

The Small, Small Disadvantaged, HUBZone, and Woman-Owned Small Business
Subcontracting Plan submitted by the Contractor for this contract, and approved by the
Contracting Officer on April 21, 2004 is, by reference, hereby incorporated in and made a
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contract modification.

H.5 SAFETY AND HEALTH (MAR 2004)

The Contractor shall take all reasonable precautions in the perfonIlance of the work under
this contract to protect the safety and health of employees and of members of the public and
shall comply with all applicable safety and health regulations and requirements set forth in
29 CFR Part 1910, Occupational Safety and Health Standards for General Industry, and 29
CFR Part 1926, Occupational Safety and Health Standards for Construction Industry. In
addition, all workers shall wear eye and head protection that complies with American
National Standards Institute (ANSI) Z87.1, Z89.1 and Z89.2 at all times while in designated
construction or operational areas.

H.6 GOVERNMENT PROPERTY (MAR 2004)

The Government is not obligated to furnish any real or personal property under this contract,
and the Contractor is not authorized to acquire any real or personal property at the
Government's expense under this contract.

H.7 REPRESENTATIONS, CERTIFICATIONS AND OTHER STATEMENTS OF THE
OFFEROR (MAR 2004)

The Representations, Certifications, and Other Statements of the Offeror, dated April 7,
2000, for this contract are, by reference, hereby incorporated in and made a part of this
contract.

H.S DELIVERY ORDERS (MAR 2004)

(a) The Contractor shall commence perfonnance upon the issuance of a delivery order
signed by the Ordering Contracting Officer.

(b) (1) When requesting delivery order proposals from the contractors in accordance with
the clause entitled "Procedures for issuing Delivery Orders," the CO/OCO will
infonn the contractors of (i) the description of the waste to be disposed and any
associated effort required; (ii) the schedule of perfonnance; and (iii) volume of
waste to be disposed. The Contractor shall provide its delivery order proposal
within 5 working days of receipt of the request, unless otherwise specified by the
Ordering Contracting Officer. The Contractor shall assure that the rates proposed
are either (i) the rates specified in clause B.6, or (ii) such lower rates as the
Contractor proposes as the ceiling rates for the specific delivery order.
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(2) When issuing a delivery order to a contractor that did not result from the
submission of delivery order proposals, the Ordering Contracting Offi~er will
provjde the signed delivery order to the contractor along with the information in

subparagraph (b)(l).

(c) Delivery Orders issued under this contract will include, as a minimum:

(1) A description of the services being ordered; including identification of waste
stream, generator, and expected volumes.

(2) The applicable contract line item number, price, available funding, and Budget
and Reporting (B&R) number;

(3) The schedule of perfonI1ance.

(d) Delivery orders may be oral, but if so, must be confinned by written
telecommunication within twenty-four (24) hours.

(e) Delivery orders issued under this contract shall be authorized by the Contracting
Officer, or by an Ordering Contracting Officer, as defined in the Definitions clause in
section G of this contract. If a potential Ordering Contracting Officer (OCO)
anticipates a limited number of shipments from the same origin site, the OCO may
request that the Contracting Officer issue and administer the delivery orders from that
origin site. In that event, contact the Contract Specialist or Contracting Officer's
Representative indicated in Section G.

H.9 PROCEDURES FOR ISSUING DELIVERY ORDERS (MAR 2004)

(a) Delivery orders will be issued to the contractor in accordance with the Price Schedule
provided in Section B of this contract. A Minimum Quantity Shipment is defined as
100 cubic feet (3.7 cubic yards) or less per waste stream. The maximum number of
occurrences of minimum quantity shipments is set at 10 per year beginning with the
effective date of the contract. Upon reaching the 10th shipment, a flat fee of $20,000
per waste stream will apply to any further minimum quantity shipments until the next
year.

(b) Any authorized representative of a U.S. Department of Energy (DOE) site or its prime
contractors involved in a prime contract with the DOE for the management and
operation, management and integration, decontamination and decommissioning,
remediation, or closure of a facility owned or controlled by the DOE may place
delivery orders under this contract.

The contractor shall submit the original invoice or vouchers in accordance with the
payment provisions of this contract to:
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(1) For orders issued by office of the DOE:

Department of Energy
Oak Ridge Operations Office
Financial Management Division
P.O. Box 5777
Oak Ridge, TN 37831

(2) For orders issued by DOE authorized contractors, procedures shall be as specified
in the basic contract.

All delivery orders placed by either the DOE or authorized DOE contractor shall
contain the minimum information specified in the Statement of Work. Unique
terms and conditions on individual delivery orders are not acceptable unless such
terms and conditions are not in conflict with the basic contract of En vi roc are of
Utah's license, and are subject to the prior consent of Envirocare of Utah and the
DOE Contracting Officer responsible for administering the basic contract. Any
unique terms and conditions agreed to in individual delivery orders shall not be
construed as a modification of any term or condition of the basic contract, nor so
as to establish a binding precedent for future deliver orders on either Envirocare
of Utah or the DOE.

By placement of delivery orders under this contract, authorized DOE contractors
agree to comply with the terms and conditions of the basic contract as amended,
and to indemnify and hold harmless the United States Department of Energy and
the United States of America for any and all damage incident to and/or arising
from the ordering contractor's acts in the performance thereof.

B.lffDELIVERY ORDERS, ADMINISTRATIVE INFORMATION (MAR 2004)

(a) Ordering officials as anticipated in 52.216-18, Ordering, are all Contracting Officers,
designated for the purposes of this contract as Ordering Contracting Officers as
defined in clause in section G, Definitions.

(b) The Ordering Contracting Officer is responsible for all delivery order activities
including requesting delivery order proposals, evaluating for award, awarding,
funding, all administrative activities and evaluating perfonnance for all delivery orders
issued. The origin site is responsible for compliance with all applicable substantive
law. Delivery orders placed under this contract are specifically limited to work
covered by the perfonnance-based statement of work for the contract. Delivery order
numbers shall reference the number of this contract as the basis for issuance of the
delivery order which shall be numbered uniquely by the ordering office.

( c) The Ordering Contracting Officer will provide a copy of issued delivery orders and
delivery order modifications to the Contracting Officer. Copies of performance
evaluations on completed delivery orders, or delivery orders in process, will also be
provided to the Contracting Officer. The contract and all modifications are available
at Wt;U :>itt; http.li'wWW.UiU.dUt;.gUV/'fiU~Ult;llit;iit11t;~t;llL_C1W(1ld~ji[llJ. 'flit; , .
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Contracting Officer will also provide, upon request, past perfonnance infonnation to
the Ordering Contracting Officer.

H.II PERMITS AND RESPONSIBILITY (MAR 2004)

The contractor shall, without additional expense to the Government, be responsible for
obtaining any necessary licenses and pennits, and for complying with any Federal, State,
and local laws, codes, and regulations applicable to the perfonnance of the work. The
contractor shall have no obligation to obtain new licenses it does not hold at execution of
this contract-

H.12 TITLE TO WASTE (MAR 2004)

Upon Contractor accepting and taking possession of waste confonning to the contractor's
Waste Acceptance Criteria (WAC), title shall transfer from the DOE to Envirocare. Title to
waste not meeting the WAC or contractor's license shall not transfer to the contractor and
remain vested in the DOE. The contractor retains the right to reject a shipment at any time
after delivery if the waste does not comply with the WAC or contractor's license.

H.13 QUALITY ASSURANCE PROGRAM (MAR 2004)

The contractor shall have a quality assurance program that provides for control of waste
management services through use of standard procedures, procurement controls, fonnal
training, control of documents and records, configuration management, management and
independent assessments. In addition to compliance with NQA-l, the quality assurance
program shall also comply with all Federal and State requirements.

H.14 DEFINITIONS ~D MEASUREMENTS RELATING TO THE PRICE SCHEDULE
(MAR 2004)

(a) Debris is as anything other than soil. Soil or soil-like materials containing up to 17%
debris by volume per shipment are considered soil for pricing purposes.

(b) Containerized shipments by other than bulk container, i.e., containers other than
intennodal, sealand, or roll-off containers, shall be measured for purposes of payment
by multiplying the rated volume (the internal volume of the container) by the unit
price specified above for the given mode of transportation.

(c) Measurement for purposes of payment for bulk shipments (lined railcar, lined truck
and/or lined bulk container under this contract shall be as follows:

(1) Disposal by bulk railcar (standard gondola) shall assume that each shipment by
railcar accepted for disposal will contain 74.07 cubic yards (2000 cubic feet.)

Final. June 3. 2004 .1,1-
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(2) Disposal by bulk truck or rail containers will be based on the actual waste volume

H.tS SECURITY (MAR 2004)

(a) Responsibility. It is the Contractor's duty to safeguard nuclear material in accordance
with NRC/State security regulations and requirements.

(b) Regulations. The Contractor agrees to confonn to all security regulations and
requirements established under NRC/State agreement.

( c) Definition of Special Nuclear Material (SNM). SNM means (I) plutonium, uranium
enriched in the isotope 233 or in the isotope 235, and any other material which
pursuant to the provisions of Section 51 of the Atomic Energy Act of 1954, as
amended, has been determined to be special nuclear material, but does not include
source material; or (2) any material artificially enriched by any of the foregoing, but
does not include source material

(d) Subcontracts and purchase orders. Except as otherwise authorized in writing by the
Contracting Officer, the Contractor shall insert provisions similar to the foregoing in
all subcontracts and purchase orders under this contract.

H.16 FINES AND PENALTIES (MAR 2004)

(a) This clause allocates the responsibilities of DOE and the Contractor, referred to
colIectiveJyas 'the parties' for impJementing the environmental requirements at
faciJities within the scope of the contract. In this cJause, the term 'environmentaJ
requirements' means requirements imposed by appJicabJe FederaJ, state and Jocal
environmental laws and regulations, including, without limitation, statutes, ordinances,
reguJations, court orders, consent decrees, administrative orders or compliance
agreements, consent orders, permits, and licenses.

(b) Liability and responsibility for civil fines or penalties arising from or related to
violations of environmental requirements shall be borne by the party that caused the
violation irrespective of the fact that the cognizant regulatory authority may assess any
such fine or penalty upon either party or both parties without regard to the allocation
of responsibility or liability under this contract. This contractual allocation of liability
for any such fine or penalty is effective regardless of which party signs permits
applications, manifests, reports or other required documents, is a pennittee, or is the
names subject of an enforcement action or assessment of a fine or penalty.

( c) Regardless of which party to this contract is the named subject of an enforcement
action for noncompliance with environmental requirements by the cognizant
regulatory authority, liability for the fine or penalty will be governed by provisions of
this contract.

Final, June 3, 2004 if
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H.17 LOBBYING RESTRICTION (ENERGY AND WATER DEVELOPMENT

APPROPRIATIONS ACT, 2000) (MAR 2004)

The Contractor agrees that none of the funds obligated on this award shall be expended,
directly or indirectly, to influence congressional action on any legislation or appropriation
matters pending before Congress, other than to communicate to Members of Congress as
described in 18 V.S.C. 1913. This restriction is in addition to those prescribed elsewhere in
statute and regulation.

H.IS NOTICE REGARDING THE PURCHASE OF AMERICAN-MADE EQUIPMENT
AND PRODUCTS-SENSE OF CONGRESS (MAR 2004)

It is the sense of the Congress that, to the greatest extent practicable, all equipment and
products purchased with funds made available under this award should be American-made.

H.19 INDEFINITE QUANTITY (MAR 2004)

In accordance with 52.216-22, Indefinite Quantity, paragraph (d)

The Contractor shall not be required to make any deliveries under Delivery Orders issued
within the contract effective period beyond 90 days after the contract expiration date.

Further, the Contractor is required to propose on delivery orders when requested by the
Ordering Contracting Officer. Failure to submit delivery order proposals on two successive
requests for delivery order proposals will constitute forfeiture of the contract minimum
guarantee amount stated above.

Final, June 3, 2004 ~
31



DE-ACO5-040R22693

SECTION I -CONTRACT CLAU.sES

1.1 52.202-1 DEFINITIONS. (DEC 2001) (AS MODIFIED BY 952.202-1) (APRIL 2002)

(a) Head of Agency" means: (i) the Secretary; (ii) Deputy Secretary; (iii) Under Secretary
of the Department of Energy and (iv) Chairman, Federal Energy Regulatory
Commission

(b) "Commercial component" means any component that is a commercial item.

(c) "Commercial item" means-

1) Any item, other than real property, that is of a type customarily used by the
general public or by non-governmental entities for purposes other than
governmental purposes, and that--
(i) Has been sold, leased, or licensed to the general public; or
(ii) Has been offered for sale, lease, or license to the general public;

(2) Any item that evolved from an item described in paragraph (c)(l) of this clause
through advances in technology or performance and that is not yet available in the
commercial marketplace, but will be available in the commercial marketplace in
time to satisfy the delivery requirements under a Government solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (c)(l) or (c)(2) of
this clause, but for -

(i) Modifications of a type customarily available in the commercial
marketplace; or

(ii) Minor modifications of a type not customarily available in the commercial
marketplace made to meet Federal Government r~uirements. "Minor"
modifications means modifications that do not significantly alter the
nongovernmental function or essential physical characteristics of an item
or component, or change the purpose of a process. Factors to be
considered in determining whether a modification is minor include the
value and size of the modification and the comparative value and size of
the final product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements of paragraphs {c )(l), (2), (3),
or (5) of this clause that are of a type customarily combined and sold in
combination to the general public;

(5) Installation services, maintenance services, repair services, training services, and
other services if--
(i) Such services are procured for support of an item referred to in paragraph

(c)(l), (2), (3), or (4) of this definition, regardless of whether such services
are provided by the same source or at the same time as the item; and

Final, June 3, 2004 ~
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The source of such services provides similar services contemporaneously
to the general public under terms and conditions similar to those offered to
the Federal Government;

(6) Services of a type offered and sold competitively in substantial quantities in the
cornrnercial marketplace based on established catalog or market prices for specific
tasks performed under standard commercial terms and conditions. This does not
include services that are sold based on hourly rates without an established catalog
or market price for a specific service performed. For purposes of these services--
(i) Catalog price means a price included in a catalog, price list, schedule, or

other form that is regularly maintained by the manufacturer or vendor, is
either published or otherwise available for inspection by CUstomers, and
states prices at which sales are currently, or were last, made to a
significant number of buyers constituting the general public; and

(ii) Market prices means current prices that are established in the course of
ordinary trade between buyers and sellers free to bargain and that can be
substantiated through competition or from sources independent of the
offerors.

(7) Any item, combination of items, or service referred to in paragraphs (c)( I)
through (c)( 6), notwithstanding the fact that the item, combination of items, or
service is transferred between or among separate divisions, subsidiaries, or
affiliates of a Contractor; or

(8) A nondevelopmental item, if the procuring agency determines the item was
developed exclusively at private expense and sold in substantial quantities, on a
competitive basis, to multiple State and local Governments.

(d) "Compon{:nt" means any item supplied to the Government as part of an end item or of
another component, except that for use in 52.225-9, and 52.225-11 see the definitions
in 52;225-9(a) and 52.225-1 1 (a).

( e) "Contracting Officer" means a person with the authority to enter into, administer,
and/or terminate contracts and make related determinations and findings. The term
includes certain authorized representatives of the Contracting Officer acting within the
limits of their authority as delegated by the Contracting Officer.

(f) "NondeveJopmentaI item" means

I) Any previously developed item of supply used exclusively for governmental
purposes by a Federal agency, a State or local government, or a foreign
government with which the United States has a mutual defense cooperation
agreernent;

(2) Any item described in paragraph (1)(1) of this definition that requires only minor
modification or modifications of a type customarily available in the commercial
marketplace in order to meet the requirements of the procuring department or
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(3) Any item of supply being produced that does not meet the requirements of
paragraph (f)(I) or (f)(2) solely because the item is not yet in use.

(g) Except as otherwise provided in this contract, the tenD "subcontracts" includes, but is
not limited to, purchase orders and changes and modifications to purchase orders
under this contract.

(h) The tenn DOE means the Department of Energy, FERC means the Federal Energy
Regulatory Commission, and NNSA means the National Nuclear Security
Administration.

(i) The tenn Senior Procurement Executive means, for DOE: Department of Energy-
Director, Office of Procurement and Assistance Management, DOE; National Nuclear
Security Administration -Administrator for Nuclear Security, NNSA; and Federal
Energy Regulatory Commission -Chainnan, FERC.

1.2 52.203-5 COVENANT AGAINST CONTINGENT FEES. (APR 1984)

(a) The Contractor warrants that no person or agency has been employed or retained to
solicit or obtain this contract upon an agreement or understanding for a contingent fee,
except a bona fide employee or agency. For breach or violation of this warranty, the
Governmt:nt shall have the right to annul this contract without liability or, in its
discretion" to deduct from the contract price or consideration, or otherwise recover, the
full amount of the contingent fee.

(b) "Bona fide agency," as used in this clause, means an established commercial or selling
agency, maintained by a contractor for the purpose of securing business, that neither
exerts nor proposes to exert improper influence to solicit or obtain Government
contracts nor holds itself out as being able to obtain any Government contract or
contracts through improper influence.

"Bona fid(: employee," as used in this clause, means a person, employed by a
contractor and subject to the contractor's supervision and control as to time, place, and
manner of performance, who neither exerts nor proposes to exert improper influence to
solicit or
obtain Government contracts nor holds out as being able to obtain any Government
contract or contracts through improper influence.

"Contingent fee," as used in this clause, means any commission, percentage,
brokerage, or other fee that is contingent upon the success that a person or concern has
in securing a Government contract.

"Improper influence," as used in this clause, means any influence that induces or tends
to induce a Government employee or officer to give consideration or to act regarding a
Government contract on any basis other than the merits of the matter.

~
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52.203-6 RESTRICTIONS ON SUBCONTRACTOR SALES TO THE

GOVERNMENT. (JUL 1995)
1.3

(a) Except as provided in (b) of this clause, the Contractor shall not enter into any
agreement with an actual or prospective subcontractor, nor otherwise act in any
manner, which has or may have the effect of restricting sales by such subcontractors
directly to the Government of any item or process (including computer software) made
or furnished by the subcontractor under this contract or under any follow-on

production contract.

(b) The prohibition in (a) of this clause does not preclude the Contractor from asserting
rights that are otherwise authorized by law or regulation.

The Contractor agrees to incorporate the substance of this clause, including this
paragraph ( c), in all subcontracts under this contract which exceed $100,000.

(c)

52.203-7 ANTI-KICKBACK PROCEDURES. (JUL 1995)1.4

(a) Definitions.

"Kickback," as used in this clause, means any money, fee, commission, credit, gift,
gratuity, thing of value, or compensation of any kind which is provided, directly or
indirectly, to any prime Contractor, prime Contractor employee, subcontractor, or
subcontractor employee for the purpose of improperly obtaining or rewarding
favorable treatment in connection with a prime contract or in connection with a
subcontract relating to a prime contract..

"Person," as used in this clause, means a corporation, partnership, business association
of any kind, trust, joint-stock company, or individual.

"Prime contract," as used in this clause, means a contract or contractual action entered
into by the United States for the purpose of obtaining supplies, materials, equipment,
or services of any kind.

"Prime Contractor" as used in this clause, means a person who has entered into a
prime contract with the United States.

"Prime Contractor employee," as used in this clause, means any officer, partner,
employee, or agent of a prime Contractor.

"Subcontract," as used in this clause, means a contract or contractual action entered
into by a prime Contractor or subcontractor for the purpose of obtaining supplies,
materials, equipment, or services of any kind under a prime contract.

"Subcontractor," as used in this clause, (1) means any person, other than the prime
Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or
services of any kind under a prime contract or a subcontract entered into in connection
witt :.cu\.;t pliltl\;; I.;Ulltli:t\.;t, culd (~, ful.;ludt::.c CUI} pt:J::.cVIl wbv vllt:r:.c LV lunII:.ch VI: rn ~, 35 ~
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furnishes general supplies to the prime Contractor or a higher tier subcontractor.

"Subcontractor empJoyee," as used in this cJause, means any officer, partner,
empJoye~:, or agent of a subcontractor.

(b) The Anti..Kickback Act of 1986 (41 V.S.C. 51-58) (the Act), prohibits any person
from -

(1) Providing or attempting to provide or offering to provide any kickback;

(2) Soliciting, accepting, or attempting to accept any kickback; or

(3) Including, directly or indirectly, the amount of any kickback in the contract price
charged by a prime Contractor to the United States or in the contract price
charged by a subcontractor to a prime Contractor or higher tier subcontractor.

( c) (1) The Contractor shall have in place and follow reasonable procedures designed to
prev(~nt and detect possible violations described in paragraph (b) of this clause in
its own operations and direct business relationships.

(2) WheJ.1 the Contractor has reasonable grounds to believe that a violation described
in paragraph (b) of this clause may have occurred, the Contractor shall promptly
report in writing the possible violation. Such reports shall be made to the
inspector general of the contracting agency, the head of the contracting agency if
the agency does not have an inspector general, or the Department of Justice.

(3) The Contractor shall cooperate fully with any Federal agency investigating a
possible violation described in paragraph (b) of this clause.

(4) The Contracting Officer may (i) offset the amount of the kickback against any
monies owed by the United States under the prime contract and/or (ii) direct that
the PI;me Contractor withhold from sums owed a subcontractor under the prime
contract the amount of the kickback. The Contracting Officer may order that
monies withheld under subdivision (c)( 4)(ii) of this clause be paid over to the
Government unless the Government has already offset those monies under
subdivision (c)(4)(i) of this clause. In either case, the Prime Contractor shall
notify' the Contracting Officer when the monies are withheld.

(5) The Contractor agrees to incorporate the substance of this clause, including
subparagraph (c)(5) but excepting subparagraph (c)(I), in all subcontracts under
this contract which exceed $100,000.
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1.5 52.203-8 CANCELLATION, RESCISSION, AND RECOVERY OF FUNDS FOR
ILLEGAL OR IMPROPER ACTIVITY. (JAN 1997)

(a) If the Government receives infonnation that a contractor or a person has engaged in
conduct constituting a violation of subsection (a), (b), ( c), or (d) of section 27 of the
Office of Federal Procurement Policy Act (41 U.S.C. 423) (the Act), as amended by
section 4304 of the National Defense Authorization Act for Fiscal Year 1996 (Pub. L.
104-106), the Government may -

(1) Cancel the solicitation, if the contract has not yet been awarded or issued; or

(2) Rescind the contract with respect to which -
(i) The Contractor or someone acting for the Contractor has been convicted

for an offense where the conduct constitutes a violation of subsection
27(a) or (b) of the Act for the purpose of either-
(A) Exchanging the information covered by such subsections for

anything of value; or
(B) Obtaining or giving. anyone a competitive advantage in the award of

a Federal agency procurement contract; or
(ii) The head of the contracting activity has determined, based upon a

preponderance of the evidence, that the Contractor or someone acting for
the Contractor has engaged in conduct constituting an offense punishable
under subsection 27(e)(1) of the Act.

(b) If the Government rescinds the contract under paragraph ( a) of this clause, the
Government is entitled to recover, in addition to any penalty prescribed by law, the
amount expended under the contract.

(c) The rights and remedies of the Government specified herein are not exclusive, and are
in addition to any other rights and remedies provided by law, regulation, or under this
contract.

1.6 52.203-10 PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER
ACTIVITY. (.JAN 1997)

(a) The GoveJ-nment, at its election, may reduce the price of a fixed-price type contract
and the total cost and fee under a cost-type contract by the amount of profit or fee
determined as set forth in paragraph (b) of this clause if the head of the contracting
activity or designee determines that there was a violation of subsection 27(a), (b), or
(c) of the Office of Federal Procurement Policy Act, as amended (41 V.S.C. 423), as
implemen1ed in section 3.104 of the Federal Acquisition Regulation.

(b) The price or fee reduction referred to in paragraph (a) of this clause shall be-

(1) For cost-plus-fixed-fee contracts, the amount of the fee specified in the contract at
the time of award;
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time of award, notwithstanding any minimum fee or "fee floor" specified in the
contract;

(3) For cost-plus-award-fee contracts -
(i) The base fee established in the contract at the time of contract award;
(ii) If no base fee is specified in the contract, 30 percent of the amount of each

award fee otherwise payable to the Contractor for each award fee
evaluation period or at each award fee determination point.

(4) For fixed-price-incentive contracts, the Government may-
(i) Reduce the contract target price and contract target profit both by an

amount equal to the initial target profit specified in the contract at the time
of contract award; or

(ii) If an immediate adjustment to the contract target price and contract target
profit would have a significant adverse impact on the incentive price
revision relationship under the contract, or adversely affect the contract
financing provisions, the Contracting Officer may defer such adjustment
until establishment of the total final price of the contract. The total final
price established in accordance with the incentive price revision
provisions of the contract shall be reduced by an amount equal to the
initial target profit specified in the contract at the time of contract award
and such reduced price shall be the total final contract price.

(5) For finn-fixed-price contracts, by 10 percent of the initial contract price or a profit
amount detennined by the Contracting Officer from records or documents in
existence prior to the date of the contract award.

( c) The Government may, at its election, reduce a prime contractor's price or fee in
accordance with the procedUres of paragraph (b) of this clause for violations of the Act
by its subcontractors by an amount not to exceed the amount of profit or fee reflected
in the subcontract at the time the subcontract was first definitively priced.

(d) In addition to the remedies in paragraphs (a) and (c) of this clause, the Government
may terminate this contract for default. The rights and remedies of the Government
specified herein are not exclusive, and are in addition to any other rights and remedies
provided by law or under this contract.

1.7 52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS. (JUN 2003)

(a) Definitions.

"Agency," as used in this clause, means executive agency as defined in 2.101
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"Covered Federal action," as used in this clause, means any of the following Federal
actions:

(1) The awarding of any Federal contract.

(2) The making of any Federal grant.

(3) The making of any Federal loan

(4) The entering into of any cooperative agreement.

(5) The extension, continuation, renewal, amendment, or modification of any Federal
contract, grant, loan, or cooperative agreement.

"Indian tribe" and "tribal organization," as used in this clause, have the meaning
provided in section 4 of the Indian Self-Determination and Education Assistance Act
(25 V.S.C. 450B) and include A]askan Natives.

"Influencing or attempting to influence," as used in this clause, means making, with
the intent to influence, any communication to or appearance before an officer or
employee of any agency, a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with any covered Federal
action.

"Local government," as used in this clause, means a unit of government in a State and,
if chartered, established, or otherwise recognized by a State for the performance of a
governmental duty, including a local public authority, a special district, an intrastate
district, a council of governments, a sponsor group representative organization, and
any other instrumentality of a local government.

"Officer or employee of an agency," as used in this clause, includes the following
individuals who are employed by an agency:

(1) An individual who is appointed to a position in the Government under Title 5,
United States Code, including a position under a temporary appointment.

(2) A member of the unifonned services, as defined in subsection 101(3), Title 37,
United States Code.

(3) A special Government employee, as defined in section 202, Title 18, United
States Code.

(4) An individual who is a member of a Federal advisory committee, as defined by
the Ft--deral Advisory Committee Act, Title 5, United States Code, appendix 2.

"Person," as used in this clause, means an individual, corporation, company,
association, authority, firm, partnership, society, State, and local government,
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excludes an Indian tribe, tribal organization., or any other Indian organization with
respect to expenditures specifically pennitted by other Federal law.

"Reasonable compensation," as used in this clause, means, with respect to a regularly
employed officer or employee of any person, compensation that is consistent with the
normal compensation for such officer or employee for work that is not furnished to,
not funded by, or not furnished in cooperation with the Federal Government.

"Reasonable payment," as used in this clause, means, with respect to professional and
other technical services, a payment in an amount that is consistent with the amount
normally paid for such services in the private sector.

"Recipient," as used in this clause, includes the Contractor and all subcontractors. This
term excludes an Indian tribe, tribal organization, or any other Indian organization
with respect to expenditures specifically permitted by other Pederallaw.

"Regularly employed," as used in this clause, means, with respect to an officer or
employee of a person requesting or receiving a Federal contract, an officer or
employee who is employed by such person for at least 130 working days within 1 year
immediately preceding the date of the submission that initiates agency consideration of
such person for receipt of such contract. An officer or employee who is employed by
such person for less than 130 working days within 1 year immediately preceding the
date of the submission that initiates agency consideration of such person shall be
considered to be regularly employed as soon as he or she is employed by such person
for 130 working days.

"State," as used in this clause, means a State of the United States, the District of
Columbia, or an outlying area of the United States, an agency or instrumentality of a
State, and multi-State, regional, or interstate entity having governmental duties and
powers.

(b) Prohibitions.

(1) Section 1352 of Title 31, United States Code, among other things, prohibits a
recipient of a Federal contract, grant, loan, or cooperative agreement from using
appropriated funds to pay any person for influencing or attempting to influence an
officer or employee of any agency, a Member of Congress, an officer or employee
of Congress, or an employee of a Member of Congress in connection with any of
the following covered Federal actions: the awarding of any Federal contract; the
making of any Federal grant; the making of any Federal loan; the entering into of
any cclOperative agreement; or the modification of any Federal contract, grant,
loan, or cooperative agreement.

(2) The Act also requires Contractors to furnish a disclosure if any funds other than
Federal appropriated funds (including profit or fee received under a covered
Federal transaction) have been paid, or will be paid, to any person for influencing
or attempting to influence an officer or employee of any agency, a Member of
eUilgress, an oiiicer ur t:mpluyt:t: uf eoIlgrt:~~, ur an t:mptuyee of a Ivit:moer uf
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I c

,

Congress in connection with a Federal contract, grant, loan, or cooperative
agre~ment.

(3) The prohibitions of the Act do not apply under the following conditions:
(i) Agency and legislative liaison by own employees.

(A) The prohibition on the use of appropriated funds, in subparagraph
(b )(1) of this clause, does not apply in the case of a payment of
reasonable compensation made to an officer or employee of a person
requesting or receiving a covered Federal action if the payment is for
agency and legislative liaison activities not directly related to a
covered Federal action.

(B) For purposes of subdivision (b)(3)(i)(A) of this clause, providing any
information specifically requested by an agency or Congress is
permitted at any time.

(C) The following agency and legislative liaison activities are permitted
at any time where they are not related to a specific solicitation for
any covered Federal action:
(1) Discussing with an agency the qualities and characteristics

(including individual demonstrations) of the person's products
or services, conditions or terms of sale, and service capabilities.

(2) Technical discussions and other activities regarding the
application or adaptation of the person's products or services
for an agency's use.

(D) The following agency and legislative liaison activities are permitted
where they are prior to formal solicitation of any covered Federal
action -

(1) Providing any information not specifically requested but
necessary for an agency to make an informed decision about
initiation of a covered Federal action;

(2) Technical discussions regarding the preparation of an
unsolicited proposal prior to its official submission; and

(3) Capability presentations by persons seeking awards from an
agency pursuant to the provisions of the Small Business Act, as
amended by Pub. L. 95-507, and subsequent amendments.

(E) Only those services expressly authorized by subdivision (b)(3)(i)(A)
of this clause are permitted under this clause.

(ii) Professional and technical services.
(A) The prohibition on the use of appropriated funds, in subparagraph

(b)( 1) of this clause, does not apply in the case of -
(1) A payment of reasonable compensation made to an officer or

employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, amendment, or
modification of a covered Federal action, if payment is for

.professional or technical services rendered directly in the
preparation, submission, or negotiation of any bid, proposal, or
application for that Federal action or for meeting requirements
imposed by or pursuant to law as a condition for receiving that
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(2) Any reasonable payment to a person, other than an officer or
employee of a person requesting or receiving a covered Federal
action or an extension, continuation, renewal, amendment, or
modification of a covered Federal action if the payment is for
professional or technical services rendered directly in the
preparation, submission, or negotiation of any bid, proposal, or
application for that Federal action or for meeting requirements
imposed by or pursuant to law as a condition for receiving that
Federal action. Persons other than officers or employees of a
person requesting or receiving a covered Federal action include
consultants and trade associations.

(B) For purposes of subdivision (b )(3)(ii)(A) of this clause, "professional
and technical services" shall be limited to advice and analysis
directly applying any professional or technical discipline. For
example, drafting of a legal document accompanying a bid or
proposal by a lawyer is allowable. Similarly, technical advice
provided by an engineer on the performance or operational capability
of a piece of equipment rendered directly in the negotiation of a
contract is allowable. However, communications with the intent to
influence made by a professional (such as a licensed lawyer) or a
technical person (such as a licensed accountant) are not allowable
under this section unless they provide advice and analysis directly
applying their professional or technical expertise and unless the
advice or analysis is rendered directly and solely in the preparation,
submission or negotiation of a covered Federal action. Thus, for
example, communications with the intent to influence made by a
lawyer that do not provide legal advice or analysis directly and
solely related to the legal aspects of his or her client's proposal, but
generally advocate one proposal over another are lJot allowable
under this section because the lawyer is not providing professional
legal services. Similarly, communications with the intent to
influence made by an engineer providing an engineering analysis
prior to the preparation or submission of a bid or proposal are not
allowable under this section since the engineer is providing technical
services but not directly in the preparation, submission or negotiation
of a covered Federal action.

(C) Requirements imposed by or pursuant to law as a condition for
receiving a covered Federal award include those required by law or
regulation and any other requirements in the actual award
documents.

(D) Only those services expressly authorized by subdivisions
(b)(3)(ii)(A)(1) and (2) of this clause are permitted under this clause.

(E) The reporting requirements of FAR 3.803(a) shall not apply with
respect to payments of reasonable compensation made to regularly
employed officers or employees of a person.
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(c) Disclosure.

: 

1 ) The Contractor who requests or receives from an agency a Federal contract shall
file with that agency a disclosure form, OMB standard form LLL, Disclosure of
Lobbying Activities, if such person has made or has agreed to make any payment
using non appropriated funds (to include profits from any covered Federal action),
which would be prohibited under subparagraph (b )(1) of this clause, if paid for
with appropriated funds.

(2) The Contractor shall file a disclosure form at the end of each calendar quarter in
which there occurs any event that materially affects the accuracy of the
information contained in any disclosure fonn previously filed by such person
under subparagraph (c)( 1) of this clause. An event that materially affects the
accuracy of the infonnation reported includes -
(i) A cumulative increase of $25,000 or more in the amount paid or expected

to be paid for influencing or attempting to influence a covered Federal

action; or
(ii) A change in the person(s) or individual(s) influencing or attempting to

influence a covered Federal action; or
(iii) A change in the officer(s), employee(s), or Member(s) contacted to

influence or attempt to influence a covered Federal action.

(3) The Contractor shall require the submittal of a certification, and if required, a
disclosure form by any person who requests or receives any subcontract
exceeding $100,000 under the Federal contract.

(4) An subcontractor disclosure fonDS (but not certifications) shall be forwarded from
tier to tier until received by the prime Contractor. The prime Contractor shan
submit an disclosures to the Contracting Officer at the end of the calendar quarter
in which the disclosure fonD is submitted by the sUbcontractor. Each
subcontractor certification shan be retained in the subcontract file of the awarding

Contractor.

(e) Penalties

(1) Any person who makes an expenditure prohibited under paragraph (a) of this
clause or who fails to file or amend the disclosure form to be filed or amended by
paragraph (b) of this clause shall be subject to civil penalties as provided for by
31 V.S.C. 1352. An imposition of a civil penalty does not prevent the
Government from seeking any other remedy that may be applicable.

(2) Contractors may rely without liability on the representation made by their
subcontractors in the certification and disclosure form.

(f) Cost allo11-'ability. Nothing in this clause makes allowable or reasonable any costs
. .,
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specifically unallow~b~e by the requirements in lthis clause will not be made allowable
under any other prOVISIon.

1.8 52.204-2 SECURITY REQUIREMENTS. (AUG 1996)

(a) This clause applies to the extent that this contract involves access to infonnation
classified "Confidential," "Secret," or "Top Secret."

(b) The Contractor shall comply with -

(1) The Security Agreement (DD Fonn 441), including the National Industrial
Security Program Operating Manual (DaD! 5220.22-M); and

(2) Any revisions to that manual, notice ofwhibh has been furnished to the
Contractor. I

(c) If, subseqllent to the date of this contract, the security classification or security
requirements under this contract are changed by the Government and if the changes
cause an increase or decrease in security costs or otherwise affect any other tenD or
condition of this contract, the contract shall be subject to an equitable adjustment as if
the changes were directed under the Changes clause of this contract.

(d) The Contractor agrees to insert terms that confoItln substantially to the language of this
clause, including this paragraph (d) but excluding any reference to the Changes clause
of this contract, in all subcontracts under this coJjltract that involve access to classified
infoffilation.

1.9 52.204-4 PRINTED OR COPIED DOUBLE-SillED ON RECYCLED PAPER. (AUG

2000) r

(a) Definitions. As used in this clause -

"Postconsumer material" means a material or finished product that has served its intended
use and has been discarded for disposal or recovery. having completed its life as a
consumer item. Postconsumer material is a part of ~e broader category of "recovered
material." For paper and paper products, postconsUl1ller material means "postconsumer
fiber" defined by the u.s. Environmental ProtectioI} Agency (EPA) as-

1) Paper, paperboard, and fibrous materials from retail stores, office buildings, homes,
and so forth, after they have passed through th~ir end-usage as a consumer item,
including: used corrugated boxes; old newspapers; old magazines; mixed waste
paper; tabulating cards; and used cordage; or

(2) All paper, paperboard, and fibrous materials that enter and are collected from
municipal solid waste; but not r

(3) Fiber derived from printers' over-runs, converters' scrap, and over-issue
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"Printed or copied double-sided" means printing or reproducing a document so that
information is on both sides of a sheet of paper.

"Recovered material," for paper and paper p(oducts, is defined by EP A in its
Comprehensive Procurement Guideline as "

j covered fiber" and means the

following materials:

(1 Postconsumer fiber; and

(2) Manufacturing wastes such as -
(i) Dry paper and paperboard waste geperated after completion of the

papermaking process (that is, those Imanufacturing operations up to and
including the cutting and trimming of the paper machine reel into smaller
rolls or rough sheets) including: en'l'elope cuttings, bindery trimmings, and
other paper and paperboard waste r~sulting from printing, cutting,
forming, and other converting operations; bag, box, and carton
manufacturing wastes; and butt roll$, mill wrappers, and rejected unused
stock; and

(ii) Repulped finished paper and paperijoard from obsolete inventories of
paper and paperboard manufacturerr ' merchants, wholesalers, dealers,
printers, converters, or others.

(b) In accordance with Section 101 of Executive Order 13101 of September 14, 1998,
Greening the Government through Waste Prev~tion,Recycling, and Federal
Acquisition, the Contractor is encouraged to su~mit paper documents, such as offers,
letters, or reports, that are printed or copied dou~le-sided on recycled paper that meet
minimum content standards specified in Section: 505 of Executive Order 13101, when
not using electronic commerce methods to submit information or data to the
Government.

(c) If the Contractor cannot purchase high-speed copier paper, offset paper, fonns bond,
computer printout paper, carbonless paper, file fplders, white wove envelopes, writing
and office paper, book paper, cotton fiber paper, and cover stock meeting the 30
percent postconsumer material standard for use Jill submitting paper documents to the
Government, it should use paper containing no l~ss than 20 percent postconsumer
material. 11lis lesser standard should be used only when paper meeting the 30 percent
postconsumer material standard is not obtainablc at a reasonable price or does not
meet reasonable performance standards.

1.10 52.208-9 CONTRACTOR USE OF MANDA TORt SOURCES OF SUPPLY OR
SERVICES. (FER 2002)

(a) Certain supplies or services to be provided unde~ this contract for use by the
Government are required by law to be obtained f!rom the Committee for Purchase
From People Who Are Blind or Severely Disabl<td (the Committee) under the Javits-
Wagner-O'Day Act (JWOD) (41 V.S.C. 48). Ad itionally, certain of these supplies are
ava OglS lCS gency e enera ervlces
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Administration (GSA), or the Department of Veterans Affairs (VA). The Contractor
shall obtain mandatory supplies or services to be provided for Government use under
this contract from the specific sources indicatedl in the contract schedule.

(b) The Contractor shall immediately notify the Contracting Officer if a mandatory source
is unable to provide the supplies or services by the time required, or if the quality of
supplies or services provided by the mandatory source is unsatisfactory. The
Contractor shall not purchase the supplies or services from other sources until the
Contracting Officer has notified the Contractor that the Committee or a JWOD central
nonprofit agency has authorized purchase from other sources.

( c) Price and delivery information for the mandatory supplies is available from the
Contracting Officer for the supplies obtained through the DLAIGSAN A distribution
facilities. For mandatory supplies or services that are not available from
DLAIGSAN A, price and delivery information is available from the appropriate
central nonprofit agency. Payments shall be made directly to the source making
delivery. Points of contact for JWOD central nonprofit agencies are:

(1) National Industries for the Blind (NIB)
1901 North Beauregard Street, Suite 200
Alexandria, VA 22311-1705
(703) 998-0770

(2) NISH
2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800

1.11 52.215-8 ORDER O"F PRECEDENCE -UNIFORM CONTRACT FORMAT. (OCT

1997)
Any inconsistency in this solicitation or contract shall be resolved by giving precedence in
the following order:

(a) The Schedule (excluding the specifications).

(b) Representations and other instructions.

( c) Contract clauses.

(d) Other documents, exhibits, and attachments.

(e) The specifications.
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1-12 52.215-10 PRICE REDUCTION FOR DEFECTJJvE COST OR PRICING DATA

(OCT 1997)

(a) If any price, including profit or fee, negotiated ~n connection with this contract, or any
cost reimbursable under this contract, was incr~ased by any significant amount
because -..

The Contractor or a subcontractor fumishe~ cost or pricing data that were not
complete, accurate, and current as certified'!' in its Certificate of Current Cost or

Pricing Data;

(2) A subcontractor or prospective subcontractbr furnished the Contractor cost or
pricing data that were not complete, accurate, and current as certified in the
Contractor's Certificate of Current Cost or fricing Data; or

(3) Any of these parties furnished data of any 4escription that were not accurate, the
price or cost shall be reduced accordingly abd the contract shall be modified to
reflect the reduction.

(b) Any reduction in the contract price under paragrjaph ( a) of this clause due to defective
data from a prospective subcontractor that was !jot subsequently awarded the
subcontract shall be limited to the amount, plus applicable overhead and profit
markup, by which --

(1 The actual subcontract; or

(2) The actual cost to the Contractor, if there w~s no subcontract, was less than the
prospective subcontract cost estimate subm~tted by the Contractor; provided, that
the actual subcontract price was not itself affected by defective cost or pricing
data.

(c) (1) If the 'Contracting Officer detennines under paragraph ( a) of this clause that a
price or cost reduction should be made, the Fontractor agrees not to raise the
following matters as a defense: ,
(i) The Contractor or subcontractor Was a sole source supplier or otherwise

was in a superior bargaining positioq and thus the price of the contract
would not have been modified even if accurate, complete, and current cost
or pricing data had been submitted. ,

(ii) The Contracting Officer should hav~ known that the cost or pricing data in
issue were defective even though th~ Contractor or subcontractor took no
affirmative action to bring the chara4ter of the data to the attention of the
Contracting Officer. i

(iii) The contract was based on an agre~ent about the total cost of the
contract and there was no agreement I about the cost of each item procured
under the contract.

(iv) The Contractor or subcontractor did pot submit a Certificate of Current
Cost or Pricing Data. I
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(2) (i)

(ii)

Except as proh.ibited by subdivisio, (c)(2)(ii) of this clause, an offset in an
amount detennined appropriate by :~he Contracting Officer based upon the
facts shall be allowed against the ~ount of a contract price reduction if --
(A) The Contractor certifies to th~ Contracting Officer that, to the best of

the Contractor's knowledge apd belief, the Contractor is entitled to
the offset in the amount requ~ted; and

(B) The Contractor proves that thf cost or pricing data were available

before the ''as of' date specified on its Certificate of Current Cost or

Pricing Data, and that the dat were not submitted before such date.
An offset shall not be allowed if --i
(A) The understated data were kn~wn by the Contractor to be

understated before the ''as of1 date specified on its Certificate of
Current Cost or Pricing Data; I?r

(B) The Government proves that ~e facts demQnstrate that the contract
price would not have increas~ in the amount to be offset even if the
available data had been subm tted before the ''as of' date specified
on its Certificate of Current C st or Pricing Data.

(d) If any lieduction in the contract price under this ~lause reduces the price of items for
WhiChtayment was made prior to the date ofth~ modification reflecting the price
reducti n, the Contractor shall be liable to and ~all pay the United States at the time
such 0 erpayment is repaid --

(1) SimPle~nterest on the amount of such overpaYn1ent to be c~mput:d from the date(s) of
overpa ent to the Contractor to the date the Gpvernment IS repaId by the Contractor
at the a plicable underpayment rate effective fot each quarter prescribed by the
Secreta of the Treasury under 26 V.S.C. 6621{a)(2); and

(2) A penalty equal to the amount of the overpayrntint, if the Contractor or subcontractor
knowingly submitted cost or pricing data that wfre incomplete, inaccurate, or
nonCUn1ent. !

1-13 52.215-11 PiRJCE REDUCTION FOR DEFECTIVE COST OR PRICING DATA
MODIFICATIONS.

(a) This clause shall become operative only for any ,nodification to this contract involving
a pricing adjustment expected to exceed the thre~hold for submission of cost or pricing
data at fAR 15.403-4, except that this clause dofS not apply to any modification if an
excepticJ>n under FAR 15.403-1 applies.

;

(b) If any price, including profit or fee, negotiated il) connection with any modification
under this clause, or any cost reimbursable under this contract, was increased by any
significant. amount because i

(1) the Contractor or a subcontractor fumi~hed ~o~t or pri.cing data that were not
complete, accurate, and current as certIfied in Its CertIficate of Current Cost or
Pricing Data, !
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(2) a ~u?contractor or prospective SUbcontractt furnished the Contractor cost or

pncmg data that were not complete, accur e, and c~ent as certified in the

Contractor's Certificate of Current Cost or ricing Data, or

,

(3) any of these parties furnished data of any dFscription that were not accurate, the
price or cost shall be reduced accordingly ~d the contract shall be modified to
reflect the reduction. This right to a price rqduction is limited to that resulting
from defects in data relating to modificatio~s for which this clause becomes
operative under paragraph (a) of this claus~.

( c) Any reduction in the contract price under para~ aPh (b) of this clause due to defective
data from a prospective subcontractor that was ot subsequently awarded the
subcontract shall be limited to the amount, plus pplicable overhead and profit
markup, by which --!

The actual subcontract; or

The actual cost to the Contractor, if there Wt s no subcontract, was less than the

prospective subcontract cost estimate subm tied by the Contractor; provided, that

the actual subcontract price was not itself a fected by defective cost or pricing
data.

(d) (1) If the Contracting Officer detennines under~aragraph (b) of this clause that a
price or cost reduction should be made, the iontractor agrees not to raise the
following matters as a defense: i
(i) The Contractor or subcontractor wa-1 a sole source supplier or otherwise

was in a superior bargaining positioljl and thus the price of the contract
would not have been modified even ~f accurate, complete, and current cost
or pricing data had been submitted. I

(ii) The Contracting Officer should hav~ known that the cost or pricing data in
issue were defective even though th+ Contractor or subcontractor took no
affinnative action to bring the chara~ter of the data to the attention of the
Contracting Officer. i

(iii) The contract was based on an agreerttent about the total cost of the
contract and there was no agreemen~ about the cost of each item procured
under the contract. i

(iv) The Contractor or subcontractor did pot submit a Certificate of Current
Cost or Pricing Data. i

(2) (i) Except as prohibited by subdivision (d)(2)( ; .j of this clause, an offset in an amount detennined appropriate by the Con acting Officer based upon the facts

shall be allowed against the amount of a co tract price reduction if --

(A) The Contractor certifies to the ontracting Officer that, to the best of

the Contractor's knowledge and belief, the Contractor is entitl.ed to

the offset in the amount requested; and

(B) The Contractor proves that the ~ost or pricing data were available

before the ''as of' date specified on its Certificate of Current Cost or

B ~.. ~...I.. ..~.t .t .t.~ .t "'~~~ ~... S.'~~l..~.t ft~,-.,-~ ~"..t. ~~T~.."""""5 LJa..a, Ul.u a.. '" ua..a YY"""" liV.. "UUl.ll""I;OU Ul;OlVll;O "u\..u uaLI;;.
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(i~) An offset shall not be allowed if --
(A) The understated data were kn wn by the Contractor to be

understated before the ''as of date specified on its Certificate of
Current Cost or Pricing Data; or

(B) The Governrnent proves that he facts demonstrate that the contract
price would not have increas d in the amount to be offset even if the
available data had been subm tted before the ''as of' date specified
on its Certificate of Current ost or Pricing Data.

:e) 

If any reduction in the contract price under thiS~ lause reduces the price of items for
which payment was made prior to the date of th modification reflecting the price
reduction, the Contractor shall be liable to and hall pay the United States at the time
such overpayment is repaid --I

(1 Simple interest on the amount of such ov~ ayment to be computed from the
date(s) of overpayment to the Contractor t the date the Government is repaid by
the Contractor at the applicable underpaym nt rate effective for each quarter
prescribed by the Secretary of the Treasury I under 26 V.S.C. 6621 (a)(2); and

(2) A penalty equal to the amount of the overp*yment, if the Contractor or
subcontractor knowingly submitted cost or pricing data that were incomplete,
inaccurate, or noncurrent. !

1-14 52.215-12 SUBCONTRACTOR COST OR PRIctNG DATA.

(a) Before awarding any subcontract expected to expeed the threshold for submission of
cost or pricing data at FAR 15.403-4, on the dat+ of agreement on price or the date of
award, whichever is later; or before pricing anY~Ubcontract modification involving a
pricing adjustment expected to exceed the thres old for submission of cost or pricing
data at FAR 15.403-4, the Contractor shall requi e the subcontractor to submit cost or
pricing data (actually or by specific identificatio in writing), unless an exception
under FAR 15.403-1 applies. i

(b) The Contractor shall require the subcontractor t certify in substantially the fonn
prescribed in FAR 15.406-2 that, to the best of it knowledge and belief, the data
submitted under paragraph (a) of this clause wer accurate, complete, and current as of
the date of agreement on the negotiated price of e subcontract or subcontract
modification.

(c) In each subcontract that exceeds the threshold fot submission of cost or pricing data at
FAR 15.403-4, when entered into, the Contracto* shall insert either --

The substance of this clause, including this ~aragraph (c), if paragraph (a) of this
cla1!se requires submission of cost or pricin& data for the subcontract; or

The substan:e of~e clause at FAR 52.215-~3, Subcontractor Cost or Pricing
Data --ModIficatIons. i
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1.14 52.216-18 ORDERING. (OCT 1995)

(a) Any supplies and services to be furnished unde~ this contract shall be ordered by
issuance of delivery orders or task orders by th~ individuals or activities designated in
the Schedule. Such orders may be issued for a tto year and seven month period
beginning on the date contract award. I

(b) All delivery orders or task orders are subject toi he tenns and conditions of this
contract. In the event of conflict between a deli cry order or task order and this
contract, the contract shall control.

( c) If mailed, a delivery order or task order is conSlt ered "issued" when the Government
deposits the order in the mail. Orders may be is ued orally, by facsimile, or by
electronic commerce methods only if authorize in the Schedule.

1.15 52.216-22 INDEFINITE QUANTITY. (OCT 1995)

(a) This is an indefinite-quantity contract for the su~ lies or services specified, and

effective for the period stated, in the Schedule. e quantities of supplies and services

specified in the Schedule are estimates only and are not purchased by this contract.

(b) Delivery or perfonnance shall be made only as thorized by orders issued in
accordance with the Ordering clause. The Contr ctor shall furnish to the Government,
when and if ordered, the supplies or services sp ified in the Schedule up to and
including the quantity designated in the Schedul as the "maximum." The Government
shall order at least the quantity of supplies or s .ces designated in the Schedule as
the "minimum."

(c) Except for any limitations on quantities in the~ der Limitations clause or in the
Schedule, there is no limit on the number of ord s that may be issued. The
Govennnent may issue orders requiring delivery to multiple destinations or
perfonnance at multiple locations. I

(d) Any order issued during the effective period of .s contract and not completed within
that period shall be completed by the Contractor ithin the time specified in the order.
The contract shall govern the Contractor's and G vernment's rights and obligations
with respect to that order to the same extent as i the order were completed during the
contract's effective period; provided, that the Co tractor shall not be required to make
any deliveries under this contract after Novemb 30, 2006.

1.16 52.217-8 OPTION TO EXTEND SERVICES. (NO~ 1999)

The Government may require continued performancelof any services within the limits and
at the rates spec:ified in the contract. These rates may be adjusted only as a result of
revisions to p~evailing labor rates provided by the S~etary of Labor. The option provision
may be exerCIsed more than once, but the total extensfon of performance hereunder shall
not exceed 6 months. The Contracting Officer may exercise the option by written notice to
me Contractor "vnfiin 60 "days of lfie cornraCl expirauon "dale.
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1.17 52.217-9 OPTION TO EXTEND THE TERM Of THE CONTRACT. (MAR 2000)

(a) The Government may extend the tenD of this CJ ntract by written notice to the

Contractor within 14 days; provided that the G vernment gives the Contractor a

preliminary written notice of its intent to exten at least 60 days before the contract
expires. The preliminary notice does not comm t the Government to an extension.

(b) If the Government exercises this option, the ext~ded contract shall be considered to
include this option clause. I

(c) The total duration of this contract, including thd exercise of any options under this
clause, shall not exceed 5 years. I

1.18 52.219-16 LIQUIDATED DAMAGES -SUBCO~TRACTING PLAN. (JAN 1999)

(a) "Failure to make a good faith effort to comply ~ ith the subcontracting plan," as used

in this clause, means a willful or intentional fail re to perfonn in accordance with the

requirements of the subcontracting plan approv d under the clause in this contract
entitled "Small Business Subcontracting Plan," r willful or intentional action to
frustrate the plan. i

(b) Perfonnance shall be measured by applying the ercentage goals to the total actual
subcontracting dollars or, if a commercial plan i involved, to the pro rata share of
actual subcontracting dollars attributable to Go rnment contracts covered by the
commercial plan. If, at contract completion or, i the case of a commercial plan, at the
close of the fiscal year for which the plan is app icable, the Contractor has failed to
meet its subcontracting goals and the Contractin Officer decides in accordance with
paragraph (c) of this clause that the Contractor iled to make a good faith effort to
comply with its subcontracting plan, established in accordance with the clause in this
contract entitled "Small Business Subcontractin Plan," the Contractor shall pay the
Government liquidated damages in an amount st ted. The amount of probable
damages attributable to the Contractor's failure t comply shall be an amount equal to
the actual dollar amount by which the Contracto failed to achieve each subcontract
goal.

( c) Before the Contracting Officer makes a final decision that the Contractor has failed to
make such good faith effort, the Contracting 0 cer shall give the Contractor written
notice specifying the failure and permitting the ontractor to demonstrate what good
faith efforts have been made and to discuss the atter. Failure to respond to the notice
may be taken as an admission that no valid expl ation exists. If, after consideration of
all the pertinent data, the Contracting Officer fin s that the Contractor failed to make a
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good faith effort to comply with the subcontracting plan, the Contracting Officer shall
issue a final decision to that effect and require that the Contractor pay the Government
liquidated damages as provided in paragraph (b j of this clause.

(d) With respect to commercial plans, the Contracting Officer who approved the plan will
perform the functions of the Contracting Officer under this clause on behalf of all
agencies with contracts covered by the commercial plan.

( e) The Contractor shall have the right of appeal, under the clause in this contract entitled,
Disputes, from any final decision of the Contracting Officer.

(f) Liquidated damages shall be in addition to any1'ther remedies that the Government
may have.

1.19 52.219-25 SMALL DISADVANTAGED BUSINESS P ARTICIP A TION PROGRAM-
DISADVANTAGED STATUS AND REPORTING. (OCT 1999)

(a) Disadvantaged status for joint venture partners, team members, and subcontractors.
This clause addresses disadvantaged status for jqint venture partners, teaming
arrangement members, and subcontractors and i$ applicable if this contract contains
small disadvantaged business (SDB) participaticr targets. The Contractor shall obtain
representations of small disadvantaged status from joint venture partners, teaming
arrangement members, and subcontractors throu~ use of a provision substantially the
same as paragraph (b)( I )(i) of the provision at FAR 52.219-22, Small Disadvantaged
Business Status. The Contractor shall confirm that a joint venture partner, team
member, or subcontractor representing itself as a small disadvantaged business
concern, is identified as a certified small disadvantaged business in the database
maintained by the Small Business Administration (PRO-Net) or by contacting the
SBA's Office of Small Disadvantaged Business Certification and Eligibility.

(b) Reporting requirement. If this contract contains ~DB participation targets, the
Contractor shall report on the participation of SDB concerns at contract completion, or
as otherwise provided in this contract. Reporting I may be on Optional Fonn 312, Small
Disadvantaged Business Participation Report, or in the Contractor's own fonnat
providing the same infonnation. This report is required for each contract containing
SDB participation targets. If this contract contains an individual Small, Small
Disadvantaged and Women-Owned Small Business Subcontracting Plan, reports may
be submitted with the final Subcontracting Report for Individual Contracts (Standard
Fonn 294) at the completion of the contract. !

1.20 52.222-1 NOTICE TO THE GOVERNMENT OF tABOR DISPUTES. (FEB 1997)

If the Contractor has knowledge that any actual or po1!entiallabor dispute is delaying or
threatens to delay the timely perfonnance of this contract, the Contractor shall immediately
give notice, including all relevant infonnation, to the Contracting Officer.

1.21 52.222-3 CONVICT LABOR. (JUN 2003)

(a) Except: as prov} e III paragrap oy III
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the perfoffilance of this contract any person uni going a sentence of imprisonment
imposed by any court of a State, the District of olumbia, Puerto Rico, the Northern
Mariana Islands, American Samoa, Guam, or e U.S. Virgin Islands.

(b) The Contractor is not prohibited from employi~g persons--

(1) On parole or probation to work at paid em~loyment during the teml of their

sentence; -I

(2) Who have been pardoned or who have s~ed their tenns; or

(3) Confined for violation of the laws of any 0 the States, the District of Columbia,
Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, or the U.S.
Virgin Islands who are authorized to work t paid employment in the community
under the laws of such jurisdiction, if--
(i) The worker is paid or is in an appro ed work training program on a

voluntary basis;
(ii) Representatives of local union cent1 l bodies or similar labor union

organizations have been consulted;

(iii) Such paid employment will not res It in the displacement of employed
workers, or be applied in skills, cra s, or trades in which there is a surplus
of available gainful labor in the loc ity, or impair existing contracts for
ServICes;

(iv) The rates of pay and other conditio s of employment will not be less than
those paid or provided for work of similar nature in the locality in which
the work is being performed; and

(v) The Attorney General of the United States has certified that the work-
release laws or regulations of the j~ .Sdiction involved are in conformity

with the requirements of Executive der 11755, as amended by

Executive Orders 12608 and 12943.

1.22 52.222-26 EQUAL OPPORTUNITY. (APR 2002)

(a) Definition. United States, as used in this clause,feans the 50 States, the District of
Columbia, Puerto Rico, the Northern Mariana Is ands, American Samoa, Guam, the
U.S. Virgin Islands, and Wake Island.

(b) If, during any 12-month period (including the 12 months preceding the award of this
contract), the Contractor has been or is awarded nonexempt Federal contracts and/or
subcontracts that have an aggregate value in excess of$10,OOO, the Contractor shall
comply with paragraphs (b)(1) through (b)(11) of this clause, except for work
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perfonned outside the United States by empIOytes who were not recruited within the
United States. Upon request, the Contractor sha I provide infonnation necessary to
detennine the applicability of this clause.

(1) The Contractor shall not discriminate agai st any employee or applicant for
employment because of race, color, religio , sex, or national origin. However, it
shall not be a violation of this clause for th Contractor to extend a publicly
announced preference in employment to In ians living on or near an Indian
reservation, in connection with empJoymen opportunities on or near an Indian
reservation, as permitted by 41 CFR 60-1.5

(2) The Contractor shall take affinnative actio to ensure that applicants are
employed, and that employees are treated d .g employment, without regard to
their race, color, religion, sex, or national 0 .gin. This shall include, but not be
limited to -

(i) Employment;
(ii) Upgrading;
(iii) Demotion;
(iv) Transfer;
(v) Recruitment or recruitment advertis ng;
(vi) Layoff or tennination;
(vii) Rates of pay or other fonns of com sation; and
(viii) Selection for training, including app enticeship.

(3) The Contractor shall post in conspicuous Plf ces available to employees and
applicants for employment the notices to be provided by the Contracting Officer
that explain this clause.

(4) The Contractor shall, in all solicitations or atIvertisements for employees placed
by or on behalf of the Contractor, state tha~ l qualified applicants will receive
consideration for employment without reg to race, color, religion, sex, or
national origin.

(5) The Contractor shall send, to each labor uni n or representative of workers with
which it has a collective bargaining agreem t or other contract or understanding,
the notice to be provided by the Contracting Officer advising the labor union or
workers' representative of the Contractor's c mmitments under this clause, and
post copies of the notice in conspicuous pIa es available to employees and
applicants for employment.

(6) The Contractor shall comply with Executiv~ Order 11246, as amended, and the
rules, regulations, and orders of the SecretarY of Labor.

(7) The Contractor shall furnish to the contractimg agency all infonnation required by
Executive Order 11246, as amended, and by lthe rules, regulations, and orders of
the Secretary of Labor. The Contractor shall also file Standard Fonn 100 (EEO-
1), or .my successor fOnD, as prescribed in 41 CFR part 60-1. Unless the
ConuaClor lias !ilea wiIliin llie 12 momlis preceaing lne Gale of comracI awarG,
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the Contractor shall, within 30 days after contract award, apply to either the
regional Office of Federal Contract Compliance Programs (OFCCP) or the local
office of the Equal Employment OpportunitY Commission for the necessary
fonns. I

(8) The Contractor shall peflllit access to its premises, during normal business hours,
by the contracting agency or the OFCCP for the purpose of conducting on-site
compliance evaluations and complaint investigations. The Contractor shall permit
the Government to inspect and copy any books, accounts, records (including
computerized records), and other material that may be relevant to the matter under
investigation and pertinent to compliance with Executive Order 11246, as
amended, and rules and regulations that implement the Executive Order.

(9) If the OFCCP detennines that the Contractor is not in compliance with this clause
or any rule, regulation, or order of the Secretary of Labor, this contract may be
canceled, tenninated, or suspended in whole or in part and the Contractor may be
declared ineligible for further Government contracts, under the procedures
authorized in Executive Order 11246, as amended. In addition, sanctions may be
imposed and remedies invoked against the Contractor as provided in Executive
Order 11246, as amended; in the rules, regulations, and orders of the Secretary of
LaboJ-; or as otherwise provided by law. I

10) The Contractor shall include the terms and qonditions of subparagraphs (b )(1)
through (11) of this clause in every subcontract or purchase order that is not
exempted by the rules, regulations, or orders of the Secretary of Labor issued
under Executive Order 11246, as amended, so that these terms and conditions will
be binding upon each subcontractor or vendor.

The Contractor shall take such action with reSpect to any subcontract or purchase
order as the Contracting Officer may direct as a means of enforcing these terms
and c<mditions, including sanctions for noncompliance, provided, that if the
Contractor becomes involved in, or is threatened with, litigation with a
subcontractor or vendor as a result of any direction, the Contractor may request
the United States to enter into the litigation to protect the interests of the United
States.. I

(c) Notwithstanding any other clause in this contract, disputes relative to this clause will
be governed by the procedures in 41 CFR 60-1.1,

1.23 52.222-35 EQUAL OPPORTUNITY FOR SPEClt\L DISABLED VETERANS,
VETERANS OF THE VIETNAM ERA, AND OTIJIER ELIGIBLE VETERANS.

(DEC 2001) I

(a) Definitions. As used in this clause--

All employment openings means all positions except executive and top management,
those positions that will be filled from within the Contractor's organization, and
posidons tas emporary
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employment of more than 3 days duration, and part-time employment.

Executive and top management means any employee--

(1) Whose primary duty consists of the management of the enterprise in which the
individual is employed or of a customarily recognized department or subdivision
thereof: I

, I

(2) Who customarily and regularly directs the work of two or more other employees;

(3) Who has the authority to hire or fire other employees or whose suggestions and
recommendations as to the hiring or firing ~d as to the advancement and
promotion or any other change of status of other employees will be given

particular weight; I

(4) Who customarily and regularly exercises discretionary powers; and

(5) Who does not devote more than 20 percent or, in the case of an employee of a
retail or service establishment, who does not devote more than 40 percent of total
hours of work in the work week to activities that are not directly and closely
related to the performance of the work described in paragraphs (1) through (4) of
this definition. This paragraph (5) does not apply in the case of an employee who
is in sole charge of an establishment or a physically separated branch
establishment, or who owns at least a 20 percent interest in the enterprise in which
the individual is employed. I

Other eligible veteran means any other veteran who served on active duty during a war
or in a campaign or expedition for which a campaign badge has been authorized.

Positions that will be filled from within the Contractor's organization means
employment openings for which the Contractor will give no consideration to persons
outside the Contractor's organization (including any affiliates, subsidiaries, and parent
companies) and includes any openings the Contr~ctor proposes to fill from regularly
established "recall" lists. The exception does not apply to a particular opening once
an employer decides to consider applicants outside of its organization.

Qualified special disabled veteran means a special disabled veteran who satisfies the
requisite skill, experience, education, and other job-related requirements of the
employment position such veteran holds or desires, and who, with or without
reasonable accommodation, can perform the essential functions of such position.

Special disabled veteran means--

(1) A veteran who is entitled to compensation (or who but for the receipt of military
retired pay would be entitled to compensation) under laws administered by the
Department of Veterans Affairs for a disability--
(i) Rated at 30 percent or more; or
(ii) Kateo at 10 or LV percent in me case 01 a veteran wno nas oeen aetermmea
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under 38U.S.C. 3106 to have a serious employment pandicap (i.e., a
significant impainnent of the veter~'s ability to prepare for, obtain, or
retain employment consistent with the veteran's abilities, aptitudes, and
interests); or \

(2) A person who was discharged or released from active duty because of a service-

connected disability. 1;

Veteran of the Vietnam era means a personl who-.

(1) Served on active duty for a period of more than 180 days and was discharged or
released from active duty with other than a Idishonorable discharge, if any part of
such active duty occurred-- \
(i) In the Republic of Vietnam betwe1 February 28,1961, and May 7, 1975;

or 1
(ii) Between August 5, 1964, and May (, 1975, in all other cases; or

(2) Was discharged or released from active dutY for a service-connected disability if
any part of the active duty was performed--i
(i) In the Republic of Vietnam betwee1 February 28,1961, and May 7,1975;

or
(ii) Between August 5, 1964, and May i, 1975, in all other cases.

(b) General

(1) The Contractor shall not discriminate against the individual because the
individual is a special disabled veteran, a veteran of the Vietnam era, or other
eligible veteran, regarding any position for which the employee or applicant for
employment is qualified. The Contractor shall take affirmative action to employ,
advance in employment, and otherwise treat qualified special disabled veterans,
veterans of the Vietnam era, and other eligible veterans without discrimination
based upon their disability or veterans' status in all employment practices such as-

(i) Recruitment, advertising, and job application procedures;
(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,

termination, right of return from layQff and rehiring;
(iii) Rate of payor any other form of compensation and changes in

compensati on;
(iv) Job assignments, job classifications, organizational structures, position

descriptions, lines of progression, and seniority lists;
(v) Leaves of absence, sick leave, or any other leave;
(vi) Fringe benefits available by virtue of employment, whether or not

administered by the Contractor; I
I(vii) Selection and financial support for training, including apprenticeship, and

on-the-job training under 38 V.S.C. 3687, professional meetings,
conferences, and other related activities, and selection for leaves of

absence to pursue training;
c IVI les sponsore y e on ac r mc u mg SOCI or recrea Iona
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(ix)
programs; and I
Any other tenn, condition, or privil~ge of employment

(2) The Contractor shall comply with the rules~ regulations, and relevant orders of the
Secretary of Labor issued under the Vietnam Era Veterans' Readjustment
Assistance Act of 1972 (the Act), as amended (38 V.S.C. 4211 and 4212).

(c) Listing openings.

(1 The Contractor shall immediately list all e~ployment openings that exist at the
time of the execution of this contract and t1 se which occur during the
performance of this contract, including tho e not generated by this contract, and
including those occurring at an establishme t of the Contractor other than the one
where the contract is being performed, but ~xcluding those of independently
operated corporate affiliates, at an appropri~te local public employment service
office of the State wherein the opening occttrs. Listing employment openings with
the U.S. Department of Labor's America's Jbb Bank shall satisfy the requirement
to list jobs with the local employment servi~e office.

(2) The Contractor shall make the listing of emrloyment openings with the local
employment service office at least concurrently with using any other recruitment
source or effort and shall involve the normal obligations of placing a bona fide job
order, including accepting referrals of veterans and nonveterans. This listing of
employment openings does not require hiring any particular job applicant or
hiring from any particular group of job applicants and is not intended to relieve
the Contractor from any requirements of Executive orders or regulations
concerning nondiscrimination in employment.

(3) Whenever the Contractor becomes contractually bound to the listing terms of this
clause, it shall advise the State public emploYment agency in each State where it
has establishments of the name and location'of each hiring location in the State.
As long as the Contractor is contractually bQund to these tenDS and has so advised
the State agency, it need not advise the State agency of subsequent contracts. The
Contractor may advise the State agency when it is no longer bound by this
contract clause. I

(d) Applicability. This clause does not apply to the listing of employment openings that
occur and are filled outside the 50 States, the District of Columbia, the Commonwealth
of Puerto Rico, the Commonwealth of the Northern Mariana Islands, American
Samoa, Guam, the Virgin Islands of the United States, and Wake Island.

( e) Postings.

The Contractor shall post employment notic~s in conspicuous places that are
available to employees and applicants for employment.

(1

(2) The employment notices shaIl--
yees asw ors ~59 ..
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obligation under the law to take af rmative action to employ and advance
in employment qualified employee and applicants who are special
disabled veterans, veterans of the ietnam era, and other eligible veterans;
and
Be in a form prescribed by the Dep ty Assistant Secretary for Federal
Contract Compliance Programs, D artment of Labor (Deputy Assistant
Secretary of Labor), and provided y or through the Contracting Officer.

(3) The Contrac~or shall ensure that apPlicantst r ~ployeeswho are special disabled
veterans are Informed of the contents of th notIce (e.g., the Contractor may have
the notice read to a visually disabled veter , or may lower the posted notice so
that it can be read by a person in a wheelc air).

(4) The Contractor shall notify each labor unio or representative of workers with
which it has a collective bargaining agr ent, or other contract understanding,
that the Contractor is bound by the tenus 0 the Act and is committed to take
affinnative action to employ, and advance n emplo~ent, qualified special
disabled veterans, veterans of the Vietnam a, and other eligible veterans.

(f) Noncompliance. If the Contractor does not CO~ IY with the requirements of this
clause, the Government may take appropriate a ions under the rules, regulations, and
relevant orders of the Secretary of Labor issued ursuant to the Act.

(g) Subcontracts. The Contractor shall insert the! e s of this clause in all subcontracts or
purchase orders of $25,000 or more unless ex pted by rules, regulations, or orders of
the Secretary of Labor. The Contractor shall act s specified by the Deputy Assistant
Secretary of Labor to enforce the terms, includi g action for noncompliance.

1.24 52.222-36 AFF~IRMATIVE ACTION FOR WORKERS WITH DISABILITIES. (JUN
1998) I

(a) General.

(1) Regarding any position for which the empldyee or applicant for employment is
qualified, the Contractor shall not discrimin~te against any employee or applicant
because of physical or mental disability. The Contractor agrees to take affirmative
action to employ, advance in employment, ~d otherwise treat qualified
individuals with disabilities withQut discrim1nation based upon their physical or
mental disability in all employment practices such as -
(i) Recruitment, advertising, and job application procedures;

.(ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from lay ff, and rehiring;

(iii) Rates of payor any other form of co pensation and changes in

compensation;
(iv) Job assignments, job classifications, rganizational structures, position

descriptions, lines of progression, an seniority lists;
(v) Leaves of absence, sick leave, or any other leave; ,~f; Final, June 3, 2004

t



DE-ACO5-040R22693

administered by the Contractor;
(vii) Selection a1}d financial support for t aining, including apprenticeships,

professional meetings, conferences, and other related activities, and
selection for leaves of absence to p rsue training;

(viii)Activities sponsored by the Contracto , including social or recreational
programs; and

(ix). Any other term, condition, or privil ge of employment.

(2) The Contractor agrees to comply with the1 les, regulations, and relevant orders

of the Secretary of Labor (Secretary) issued under the Rehabilitation Act of 1973

(29 U.S.C. 793) (the Act), as amended.

(b) Postings.

(1) The Contractor agrees to post employment otices stating -
(i) The Contractor's obligation under th law to take affinnative action to

employ and advance in employment qualified individuals with disabilities;
and

(ii) The rights of applicants and employes.

(2) These notices shall be posted in conspicuou places that are available to
employees and applicants for employment. e Contractor shall ensure that
applicants and employees with disabilities e informed of the contents of the
notice (e.g., the Contractor may have the no ice read to a visually disabled
individual, or may lower the posted notice s that it might be read by a person in a
wheelchair). The notices shall be in a form rescribed by the Deputy Assistant
Secretary for Federal Contract Compliance fthe U.S. Department of Labor
(Deputy Assistant Secretary) and shall be pr vided by or through the Contracting
Officer.

(3) The Contractor shall notify each labor unio or representative of workers with
which it has a collective bargaining agreem t or other contract understanding,
that the Contractor is bound by the tenDS of ection 503 of the Act and is
committed to take affinnative action to emp oy, and advance in employment,
qualified individuals with physical or menta disabilities.

(c) Noncompliance. If the Contractor does not com~IY with the requirements of this
clause, appropriate actions may be taken under t e rules, regulations, and relevant
orders of the Secretary issued pursuant to the Ac .

(d) Subcontracts. The Contractor shall include the~ s of this clause in every

subcontract or purchase order in excess of $1 0, 0 unless exempted by rules,

regulations, or orders of the Secretary. The Contr ctor shall act as specified by the
Deputy Assistant Secretary to enforce the tenns, ncluding action for noncompliance.
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1.25 52.222-37 EMPLOYMENT REPORTS ON SPEr IAL DISABLED VETERANS,
VETERANS OF THE VIETNAM ERA, AND 0 HER ELIGIBLE VETERANS.

(DEC 2001)

(a) Unless the Contractor is a State. or local govemjnent agency, the Contractor shall
report at l,east annually, as requIred by the Secr~tary of Labor, on-

(1) The number of special disabled veterans, tte number of veterans of the Vietnam
era, and other eligible veterans in the work orce of the Contractor by job category
and hiring location; and

(2) The total number of new employees hired!uring the period covered by the report,
and of the total, the number of special disa led veterans, the number of veterans
of the Vietnam era, and the number of othe eligible veterans; and

(3) The maximum number and the minimum n~ber of employees of the Contractor
during the period covered by the report. I

(b) The Contractor shall report the above items by qompleting the Form VETS 1 00,
entitled "Federal Contractor Veterans' Emplo~ent Report (VETS 1 00 Report)"

(c) The Contractor shall submit VETS 1 00 Reports to later than September 30 of each
year beginning September 30, 1988.

(d) The employment activity report required by par
r graph (a)(2) of this clause shall reflect total hires during the most recent 12month perio as of the ending date selected for the

employment profile report required byparagrap (a)(l) of this clause. Contractors may

select an ending date-

(1) As of the end of any pay period between Ju~y 1 and August 31 of the year the

report is due; or the Equal Employment Op i °rtunity Commission to do so for purposes of submitting the Employer Info ation Report EEO-1 (Standard Form

100).

(e) The Contractor shall base the count of veterans reported according to paragraph (a) of
this clause on voluntary disclosure. Each Contrac;:tor subject to the reporting
requirements at 38 V.S.C. 4212 shall invite all special disabled veterans, veterans of
the Vietnam era, and other eligible veterans who wish to benefit under the affinnative
action program at 38 V.S.C. 4212 to identify th~selves to the Contractor. The
invitation shall state that- I

(1) The infonnation is voluntarily provided;

(2) The infonnation will be kept confidential;

(3) Disclosure or refusal to provide the infonna~ion will not subject the applicant or
employee to any adverse treatment; and ",L
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(4) The infonnation will be used only in accortlance with the regulations promulgated
under 38 V.S.C. 4212. I

(f) The Contractor shall insert the tern1S of this Clat e in all subcontracts or purchase
orders of $25,000 or more unless exempted by les, regulations, or orders of the
Secretary of Labor.

1.26 52.222-41 SERVICE CONTRACT ACT OF 1965, AS AMENDED. (MAY 1989)

(a) Definitions. "Act," as used in this clause, mean~ the Service Contract Act of 1965, as
amended (41 V.S.C. 351, etseq.). I

"Contractor," as used in this clause or in any su~contract, shall be deemed to refer to
the subcontractor, except in the term "Govemmfnt Prime Contractor."

"Service employee," as used in this clause, me s any person engaged in the
performance of this contract other than any pers n employed in a bona fide executive,
administrative, or professional capacity, as thes terms are defined in Part 541 of Title
29, Code of Federal Regulations, as revised. It. cludes all such persons regardless of
any contractual relationship that may be alleged to exist between a Contractor or
subcontractor and such persons.

(b) Applicability. This contract is subject to the foIl wing provisions and to all other
applicable provisions of the Act and regulations of the Secretary of Labor (29 CFR
Part 4). This clause does not apply to contracts r subcontracts administratively
exempted by the Secretary of Labor or exempte by 41 V.S.C. 356, as interpreted in
Subpart C of29 CFR part 4.

( c) Compensation.

(1) Each service employee employed in the perfonnance of this contract by the
Contractor or any subcontractor shall be paid not less than the minimum monetary
wages and shall be furnished fringe benefit~ n accordance with the wages and

fringe benefits determined by the Secretary fLabor, or authorized representative,

as specified in any wage determination alia hed to this contract.

(2) (i) If a wage detennination is attached to this contract, the Contractor shall
classify any class of service employee which is not listed therein and
which is to be employed under the contract (i.e., the work to be perfonned
is not perfonned by any classification listed in the wage detennination) so
as to provide a reasonable relationship (i.e., appropriate level of skill
comparison) between such unlisted classifications and the classifications
listed in the wage detennination. Such confonned class of employees shall
be paid the monetary wages and furnished the fringe benefits as are
determined pursuant to the procedures in this paragraph (c).
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(~i) This confonning procedure shall b~ initiated by the Contractor prior to the
.perfonnance of contract work by the unlisted class of employee. The

Contractor shall submit Standard F<;>nn (SF) 1444, Request For
Authorization of Additional Classification and Rate, to the Contracting
Officer no later than 30 days after the unlisted class of employee performs
any contract work. The Contracting Officer shall review the proposed
classification and rate and promptly submit the completed SF 1444 (which
must include infonnation regarding;the agreement or disagreement of the
employees' authorized representatives or the employees themselves
together with the agency recornmen~ation), and all pertinent information
to the Wage and Hour Division, Employment Standards Administration,
u.S. Department of Labor. The Wage and Hour Division will approve,
modify, or disapprove the action or render a final determination in the
event of disagreement within 30 days of receipt or will notify the
Contracting Officer within 30 days ~f receipt that additional time is
necessary. ,

(iii) The final determination of the confdnnance action by the Wage and Hour
Division shall be transmitted to the Contracting Officer who shall
promptly notify the Contractor of thb action taken. Each affected
employee shall be furnished by the Contractor with a written copy of such
determination or it shall be posted as a part of the wage determination.

(iv) (A) The process of establishing wage and fringe benefit rates that bear a
reasonable relationship to those listed in a wage determination
cannot be reduced to any single fonnula. The approach used may
vary from wage determination to wage determination depending on
the circumstances. Standard wage and salary administration practices
which rank various job classifications by pay grade pursuant to point
schemes or other job factors may, for example, be relied upon.
Guidance may also be obtained from the way different jobs are rated
under Federal pay systems (Federal Wage Board Pay System and the
General Schedule) or from other wage determinations issued in the
same locality. Basic to the establishment of any confonnable wage
rate(s) is the concept that a pay relationship should be maintained
between job classifications based on the skill required and the duties

perfonned.
(B) In the case of a contract modification, an exercise of an option, or

extension of an existing contract, or in any other case where a
Contractor succeeds a contract under which the classification in
question was previously confonned pursuant to paragraph (c) of this
clause, a new confonned wage rate and fringe benefits may be
assigned to the confonned classification by indexing (i.e., adjusting)
the previous confonned rate and fringe benefits by an amount equal
to the average (mean) percentage increase (or decrease, where
appropriate) between the wages and fringe benefits specified for all
classifications to be used on the contract which are listed in the
current wage determination, and those specified for the
corresponding classifications in the previously applicable wage
dt:lt:lllliu(1LiUII. -Vvllt:lt: \,;Ulliurndug (1\';LiUII:) Mt: (1\,;\,;umpn:)ht:a hI
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accordance with this paragraph prior to the perfonnance of contract
work by the unlisted class of ~ployees, the Contractor shall advise
the Contracting Officer ofthe!action taken but the other procedures
in subdivision (c)(2)(ii) ofthi~ clause need not be followed.

(C) No employee engaged in perf$nning work on this contract shall in
any event be paid less than th~ currently applicable minimum wage
specified under section 6(a)(1) of the Fair Labor Standards Act of
1938, as amended.

The wage rate and fringe benefits fibally detennined under this
subparagraph (c)(2) of this clause sijall be paid to all employees
perfonning in the classification fro~ the first day on which contract work
is perfonned by them in the classification. Failure to pay the unlisted
employees the compensation agreed upon by the interested parties and/or
finally determined by the Wage and Hour Division retroactive to the date
such class of employees commence~ contract work shall be a violation of
the Act and this contract.
Upon discovery of failure to compl}f with subparagraph (c )(2) of this
clause, the Wage and Hour Division shall make a final determination of
confonned classification, wage rate,i and/or fringe benefits which shall be
retroactive to the date such class or ~lasses of employees commenced
contract work.

(3) Adjustment of compensation. If the tenn of1his contract is more than 1 year, the
minimum monetary wages and fringe benetfts required to be paid or furnished
thereunder to service employees under this ~ontract shall be subject to adjustment
after 1 year and not less often than once every 2 years, under wage determinations
issued by the Wage and Hour Division.

(d) Obligation to furnish fringe benefits. The Contra~tor or subcontractor may discharge
the obligation to furnish fringe benefits specified in the attachment or determined
under subparagraph (c)(2) of this clause by furnishing equivalent combinations of
bona fide fringe benefits, or by making equivalent or differential cash payments, only
in accordance with Subpart D of29 CFR Part 4.

( e) Minimum wage. In the absence of a minimum w~ge attachment for this contract,
neither the Contractor nor any subcontractor und~ this contract shall pay any person
performing work under this contract (regardless ~f whether the person is a service
employee) less than the minimum wage specifie4 by section 6(a)(1) of the Fair Labor
Standards Act of 1938. Nothing in this clause sh~ll relieve the Contractor or any
subcontractor of any other obligation under law Qr contract for payment of a higher
wage to any employee.

(f) Successor contracts. If this contract succeeds a cqntract subject to the Act under which
substantially the same services were furnished in the same locality and service
employees were paid wages and fringe benefits Itovided for in a collective bargaining
agreement, in the absence of the minimum wage ~ttachment for this contract setting
forth such collectively bargained wage rates and fringe benefits, neither the Contractor
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any of the contract work (regardless of whe~her or not such employee was employed
under the predecessor contract), less than the wages and fringe benefits provided for in
such collective bargaining agreement, to which such employee would have been
entitled if employed under the predecessor contract, including accrued wages and
fringe benefits and any prospective increases in wages and fringe benefits provided for
under such agreement. No Contractor or subcontractor under this contract may be
relieved of the foregoing obligation unless the limitations of 29 CFR 4.1 b(b) apply or
unless the Secretary of Labor or the Secretary's authorized representative finds, after a
hearing as provided in 29 CFR 4.10 that the wages and/or fringe benefits provided for
in such agreement are substantially at variance with those which prevail for services of
a character similar in the locality, or determines, as provided in 29 CFR 4.11, that the
collective bargaining agreement applicable to service employees employed under the
predecessor contract was not entered into as a result of ann's length negotiations.
Where it is found in accordance with the review procedures provided in 29 CFR 4.10
and/or 4.11 and Parts 6 and 8 that some or all of the wages and/or fringe benefits
contained in a predecessor Contractor's collective bargaining agreement are
substantially at variance with those which prevail for services of a character similar in
the locality, and/or that the collective bargaining agreement applicable to service
employees employed under the predecessor contract was not entered into as a result of
ann's length negotiations, the Department will issue a new or revised wage'
determination setting forth the applicable wage rates and fringe benefits. Such
determination shall be made part of the contract or subcontract, in accordance with the
decision of the Administrator, the Administrative Law Judge, or the Board of Service
Contract Appeals, as the case may be, irrespective of whether such issuance occurs
prior to or after the award of a contract or subcontract (53 Compo Gen. 401 (1973». In
the case of a wage determination issued solely as a result of a finding of substantial
variance, such determination shall be effective as of the date of the final administrative
decision.

(g) Notification to employees. The Contractor and any subcontractor under this contract
shall notify each service employee commencing work on this contract of the minimum
monetary wage and any fringe benefits required to be paid pursuant to this contract, or
shall post the wage detennination attached to this contract. The poster provided by the
Department of Labor (Publication WH 1313) shall be posted in a prominent and
accessible place at the worksite. Failure to comply with this requirement is a violation
of section 2(a)(4) of the Act and of this contract.

(h) Safe and sanitary working conditions. The Contractor or subcontractor shall not pennit
any part of the services called for by this contract to be perfonned in buildings or
surroundings or under working conditions provided by or under the control or
supervision of the Contractor or subcontractor which are unsanitary, hazardous, or
dangerous to the health or safety of the service employees. The Contractor or
subcontractor shall comply with the safety and health standards applied under 29 CFR

Part 1925.

(i) Records.
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The Contractor and each subcontractor perfonning work subject to the Act shall
make and maintain for 3 years from the compJetion of the work, and make them
available for inspection and transcription by authorized representatives of the
Wage and Hour Division, Employment Stalndards Administration, a record of the

following:
(i) For each employee subject to the Act -

(A) Name and address and sociaJ security number;
(B) Correct work classification or classifications, rate or rates of

monetary wages paid and fringe benefits provided, rate or rates of
payments in Jieu of fringe benefits, and total daily and weekly

compensation;
(C) Daily and weekly hours worked by each employee; and
(D) Any deductions, rebates, or refunds from the total daiJy or weekly

compensation of each employee.
(ii) For those classes of service employees not included in any wage

determination attached to this contract, wage rates or fringe benefits
determined by the interested parties or by the Administrator or authorized
representative under the terms of paragraph ( c) of this clause. A copy of
the report required by subdivision (c)(2)(ii) of this clause will fulfill this

requirement.
(iii) Any list of the predecessor Contractor's employees which had been

furnished to the Contractor as prescribed by paragraph (n) of this clause.

(2) The Contractor shall also make available a copy of this contract for inspection or
transcription by authorized representatives of the Wage and Hour Division.

3) Failure to make and maintain or to make available these records for inspection
and transcription shall be a violation of the regulations and this contract, and in
the case of failure to produce these records, the Contracting Officer, upon
direction of the Department of Labor and notification to the Contractor, shall take
action to cause suspension of any further payment or advance of funds until the
violation ceases.

The Contractor shall pennit authorized representatives of the Wage and Hour
Division to conduct interviews with employees at the worksite during nonna!
working hours. I

(4)

(j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the
Act all wages due free and clear and without subsequent deduction (except as
otherwise provided by law or regulations, 29 CFR Part 4), rebate, or kickback on any
account. These payments shall be made no later than one pay period following the end
of the regular pay period in which the wages were earned or accrued. A pay period
under this Act may not be of any duration longer than semi-monthly.

(k) Withholding of payments and tennination of contract. The Contracting Officer shall
withhold or cause to be withheld from the Government Prime Contractor under this or
any other Government contract with the Prime Contractor such sums as an appropriate
vffil,;i(11 vf tilt; ~t;p(11Ullt;IIL vftaovI: I:t;qUt;~L~ VI: ~uclI ~ums as LtIt: Conuacling OiIICeI:r
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(1)

decides may be necessary to pay underpaid employees employed by the Contractor or
subcontractor. In the event of failure to pay any employees subject to the Act all or
part of the wages or fringe benefits due under the Act, the Contracting Officer may,
after authorization or by direction of the Department of Labor and written notification
to the Contractor, take action to cause suspension of any further payment or advance
of funds until such violations have ceased. Additionally, any failure to comply with the
requirements of this clause may be grounds for termination of the right to proceed with
the contract work. In such event, the Government may enter into other contracts or
arrangements for completion of the work, charging the Contractor in default with any
additional cost.
Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to
the Act

(m) Collective bargaining agreements applicable to service employees. Ifwages to be paid
or fringe benefits to be furnished any service employees employed by the Government
Prime Contractor or any subcontractor under the contract are provided for in a
collective bargaining agreement which is or will be effective during any period in
which the contract is being perfonned, the Government Prime Contractor shall report
such fact to the Contracting Officer, together with full infonnation as to the
application and accrual of such wages and fringe benefits, including any prospective
increases, to service employees engaged in work on the contract, and a copy of the
collective bargaining agreement. Such report shall be made upon commencing
perfonnance of the contract, in the case of collective bargaining agreements effective
at such time, and in the case of such agreements or provisions or amendments thereof
effective at a later time during the period of contract perfonnance such agreements
shall be reported promptly after negotiation thereof.

(n) Seniority list. Not less than 10 days prior to completion of any contract being
performed at a Federal facility where service employees may be retained in the
performance of the succeeding contract and subject to a wage determination which
contains vacation or other benefit provisions based upon length of service with a
Contractor (predecessor) or successor (29 CFR 4.173), the incumbent Prime ~_.
Contractor shall furnish the Contracting Officer a certified list of the names of all
service employees on the Contractor's or subcontractor's payroll during the last month
of contract performance. Such list shall also contain anniversary dates of employment
on the contract either with the current or predecessor Contractors of each such service
employee. The Contracting Officer shall turn over such list to the successor Contractor
at the commencement of the succeeding contract.

(0) Rulings and interpretations. Rulings and interpretations of the Act are contained in

Regulations, 29 CFR Part 4. I

(P) Contractor's certification

(l) By entering into this contract, the Contractor (and officials thereof) certifies that
neither it (nor he or she) nor any person or finn who has a substantial interest in
the Contractor's finn is a person or finn ineligible to be awarded Government

...i
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(2) No part of this contract shall be subcontracted to any person or firm ineligible for
awafd of a Government contract under section 5 of the Act.

(3) The penalty for making false statements is prescribed in the U.S. Criminal Code,
18U.S.C.I00l. I

(q) Variations, tolerances, and exemptions involving employment. Notwithstanding any of
the provisions in paragraphs (b) through (0) of this clause, the following employees
may be employed in accordance with the following variations, tolerances, and
exemptions, which the Secretary of Labor, pursuant to section 4(b) of the Act prior to
its amendment by Pub. L. 92-473, found to be necessary and proper in the public
interest or to avoid serious impairment of the conduct of Government business:

(1) Apprentices, student-learners, and workers whose earning capacity is impaired by
age, physical or mental deficiency, or injury may be employed at wages lower
than the minimum wages otherwise required by section 2(a)(I) or 2(b)(1) of the
Act without diminishing any fringe benefits or cash payments in lieu thereof
required under section 2(a)(2) of the Act, in accordance with the conditions and
procedures prescribed for the employment of apprentices, student-learners,
handicapped persons, and handicapped clients of sheltered workshops under
section 14 of the Fair Labor Standards Act of 1938, in the regulations issued by
the Administrator (29 CFR Parts 520, 521, 524, and 525).

(2) The Administrator will issue certificates under the Act for the employment of
apprentices, student-learners, handicapped persons, or handicapped clients of
sheltered workshops not subject to the Fair Labor Standards Act of 1938, or
subject to different minimum rates of pay under the two acts, authorizing
appropriate rates of minimum wages (but without changing requirements
concerning fringe benefits or supplementary cash payments in lieu thereof),
applying procedures prescribed by the applicable regulations issued under the Fair
Labor Standards Act of 1938 (29 CFR Parts 520,521,524, and 525).

(3) The Administrator will also withdraw, annul, or cancel such certificates in
accordance with the regulations in 29 CFR Parts 525 and 528.

(r) Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they perfonn when they are employed and individually registered in a
bona fide apprenticeship program registered with a State Apprenticeship Agency
which is recognized by the U.S. Department of Labor, or if no such recognized agency
exists in a State, under a program registered with the Bureau of Apprenticeship and
Training, Employment and Training Administration, U.S. Department of Labor. Any
employee who is not registered as an apprentice in an approved program shall be paid
the wage rate and fringe benefits contained in the applicable wage determination for
the journeyman classification of work actually perfonned. The wage rates paid
apprentices shall not be less than the wage rate for their level of progress set forth in
the registered program, expressed as the appropriate percentage of the journeyman's
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to journeymen employed on the contract work in any craft classification shall not be
greater than the ratio permitted to the Contractor as to his entire work force under the

registered program.

(s) Tips. An employee engaged in an occupation in which the employee customarily and
regularly receives more than $30 a month in tips may have the amount of these tips
credited by the employer against the minimum wage required by section 2(a)(l) or
section 2(b)(l) of the Act, in accordance with section 3(m) of the Fair Labor Standards
Act and Regulations, 29 CFR Part 531. However, the amount of credit shall not exceed
$1.34 per hour beginning January 1, 1981. To use this provision -

(1) The employer must infonn tipped employees about this tip credit allowance
before the credit is utilized; I '

(2) The employees must be allowed to retain all tips (individually or through a
pooling arrangement and regardless of whether the employer elects to take a
credit for tips received);

:3) 

The employer must be able to show by records that the employee receives at least
the applicable Service Contract Act minimum wage through the combination of
direct wages and tip credit; and

(4) The use of such tip credit must have been permitted under any predecessor
collective bargaining agreement applicable by virtue of section 4(c) of the Act.

(t) Disputes concerning labor standards. The V.S. Department of Labor has set forth in
29 CFR Parts 4, 6, and 8 procedures for resolving disputes concerning labor standards
requirements. Such disputes shall be resolved in accordance with those procedures and
not the Disputes clause of this contract. Disputes within the meaning of this clause
include disputes between the Contractor (or any of its subcontractors) and the
contracting agency, the V.S. Department of Labor, or the employees or their

representatives.

1.27 52.222-42 STATEMENT OF EQUIVALENT RATES FOR FEDERAL HIRES.
(MAY 1989)

In compliance with the Service Contract Act of 1965. as amended. and the regulations of
the Secretary of Labor (29 CFR Part 4). this clause identifies the classes of service
employees expected to be employed under the contract and states the wages and fringe
benefits payable to each if they were employed by the contracting agency subject to the
provisions of5 V.S.C. 5341 or 5332.

This Statement is for Information Only:

It is not a Wage Determination
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Employee Class
r 1

Monetary Wage -Fringe Benefits

1.28 52.222-43 FA(R LABOR STANDARDS ACT AND SERVICE CONTRACT ACT-
PRICE ADJUSTMENT (MULTIPLE YEAR AND OPTION CONTRACTS). (MAY
1989)

1)

This clause applies to both contracts subject to area prevailing wage detenninationsand 
contracts subject to collective bargaining agreements.

(b) The Contractor warrants that the prices in this contract do not include any allowance
for any contingency to cover increased costs for which adjustment is provided under
this clause.

(c The wage detennination, issued under the Service Contract Act of 1965, as amended,
(41 V.S.C. 351, et seq.), by the Administrator, Wage and Hour Division, Employment
Standards Administration, V.S. Department of Labor, current on the anniversary date
of a multiple year contract or the beginning of each renewal option period, shall apply
to this contract. If no such detennination has been made applicable to this contract,
then the Federal minimum wage as established by section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended, (29 V.S.C. 206) current on the anniversary date of
a multiple year contract or the beginning of each renewal option period, shall apply to
this contract.

(d) The contract price or contract unit price labor rates will be adjusted to reflect the
Contractor's actual increase or decrease in applicable wages and fringe benefits to the
extent that the increase is made to comply with or the decrease is voluntarily made by
the Contractor as a result of:

The Department of Labor wage detennination applicable on the anniversary date
of the multiple year contract, or at the beginning of the renewal option period. For
example, the prior year wage detennination required a minimum wage rate of
$4.00 per hour. The Contractor chose to pay $4.10. The new wage detennination
increases the minimum rate to $4.50 per hour. Even if the Contractor voluntarily
increases the rate to $4.75 per hour, the allowable price adjustment is $.40 per
hour;

(2) An increased or decreased wage detennination otherwise applied to the contract
by operation of law; or

(3) An amendment to the Fair Labor Standards Act of 1938 that is enacted after
award of this contract, affects the minimum wage, and becomes applicable to this
contract under law.

Any adjustment will be limited to increases or decreases in wages and fringe benefits
as described in paragraph ( c) of this clause, and the accompanying increases or
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decreases in social security and unemployment taxes and workers' compensation
insurance, but shall not otherwise include any amount for general and administrative
costs, ov~'fhead,or profit.

(f) The Contractor shall notify the Contracting Officer of any increase claimed under this
clause within 30 days after receiving a new wage determination unless this notification
period is extended in writing by the Contracting Officer. The Contractor shall
promptly notify the Contracting Officer of any decrease under this clause, but nothing
in the clause shall preclude the Government from asserting a claim within the period
permitted by law. The notice shall contain a statement of the amount claimed and any
relevant supporting data, including payroll records, that the Contracting Officer may
reasonably require. Upon agreement of the parties, the contract price or contract unit
price labor rates shall be modified in writing. The Contractor shall continue
performance pending agreement on or determination of any such adjustment and its
effective date.

(g) The Contracting Officer or an authorized representative shall have access to and the
right to examine any directly pertinent books, documents, papers and records of the
Contractor until the expiration of 3 years after final payment under the contract.

1.29 52.223-6 DRUG-FREE WORKPLACE. (MAY 2001)

(a) Definitions. As used in this clause-

"Controlled substance" means a controlled substance in schedules I through V of
section 2(~2 of the Controlled Substances Act (21 V.S.C. 812) and as further defined in
regulation at 21 CFR 1308.11 -1308.15.

"Conviction" means a finding of guilt (including a plea of nolo contendere) or
imposition of sentence, or both, by any judicial body charged with the responsibility to
determine violations of the Federal or State criminal drug statutes.

"Criminal drug statute" means a Federal or non-Federal criminal statute involving the
manufachlre, distribution, dispensing, possession, or use of any controlled substance.

"Drug-free workplace" means the site(s) for the performance of work done by the
Contractor in connection with a specific contract where employees of the Contractor
are prohib,ited from engaging in the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance.

"Employee" means an employee of a Contractor directly engaged in the performance
of work under a Government contract. "Directly engaged" is defined to include all
direct cos1 employees and any other Contractor employee who has other than a
minimal impact or involvement in contract performance.

"Individual" means an offeror/contractor that has no more than one employee
including the offeror/contractor.

~
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(b) The Contractor, if other than an individual, shall -within 30 days after award (unless a
longer period is agreed to in writing for contracts of30 days or more performance
duration), or as soon as possible for contracts of less than 30 days performance
duration-

(1) Publi:sh a statement notifying its employees that the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled substance is prohibited
in the Contractor's workplace and specifying the actions that will be taken against
employees for violations of such prohibition;

(2) Establish an ongoing drug-free awareness program to inform such employees
about -

(i) The dangers of drug abuse in the workplace;
(ii) The Contractor's policy of maintaining a drug-free workplace;
(iii) Any available drug counseling, rehabilitation, and employee assistance

programs; and
The penalties that may be imposed upon employees for drug abuse
violations occurring in the workplace;

(3) Provide all employees engaged in perfomlance of the contract with a copy of the
statement required by subparagraph (b)( 1) of this clause;

(4) Notify such employees in writing in the statement required by subparagraph
(b )(1) of this clause that, as a condition of continued employment on this contract,
the en1ployee will -
(i) Abide by the terms of the statement; and
(ii) Notify the employer in writing of the employee's conviction under a

criminal drug statute for a violation occurring in the workplace no later
than 5 days after such conviction;

(5) Notif)f the Contracting Officer in writing within 10 days after receiving notice
under subdivision (b)(4)(ii) of this clause, from an employee or otherwise
receiving actual notice of such conviction. The notice shall include the position
title of the employee;

(6) Within 30 days after receiving notice under subdivision (b)( 4)(ii) of this clause of
a conviction, take one of the following actions with respect to any employee who
is convicted of a drug abuse violation occurring in the workplace:
(i) Taking appropriate personnel action against such employee, up to and

including tennination; or
(ii) Require such employee to satisfactorily participate in a drug abuse

assistance or rehabilitation program approved for such purposes by a
Federal, State, or local health, law enforcement, or other appropriate
agency; and

(7) Make a good faith effort to maintain a drug-free workplace through
impletnentation of subparagraphs (b)(l) though (b)(6) of this clause.

73



DE-ACO5-040R22693

The Contractor, if an individual, ~grees by award of the contract or acceptance ofa
purchase order, not to engage in the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance while performing this contract.

(c)

(d) In addition to other remedies available to the Government, the Contractor's failure to
comply with the requirements of paragraph (b) or (c) of this clause may, pursuant to
FAR 23.506, render the Contractor subject to suspension of contract payments,
termination of the contract or default, and suspension or debarment.

.30 

52.223-14 TOXIC CHEMICAL RELEASE REPORTING. (AUG 2003)

(a) Unless otherwise exempt, the Contractor, as owner or operator of a facility used in the
perfonnance of this contract, shall file by July 1 for the prior calendar year an annual
Toxic Chemical Release Inventory Fonn (Fonn R) as described in sections 313(a) and
(g) of the Emergency Planning and Community Right-to-Know Act of 1986 (EPCRA)
(42 U.S.C. 11023(a) and (g», and section 6607 of the Pollution Prevention Act of
1990 (PPA) (42 U.S.C. 13106). The Contractor shall file, for each facility subject to
the Fonn R filing and reporting requirements, the annual Fonn R throughout the life of
the contract.

(b) A Contractor-owned or '-operated facility used in the perfonnance of this contract is
exempt from the requirement to file an annual Fonn R if--

I) The facility does not manufacture, process, or otherwise use any toxic chemicals
listed in 40 CFR 372.65;

(2) The facility does not have 10 or more full-time employees as specified in section
313(b)(1)(A) of EPCRA, 42 V.S.C. 11023(b)(1)(A);

The facility does not meet the reporting thresholds of toxic ch"ernicals established
under section 313(f) ofEPCRA, 42 V.S.C. 11023(f) (including the alternate
thresholds at 40 CFR 372.27, provided an appropriate certification form has been
filed with EP A);

(3'

(4) 

The filcility does not fall within the following Standard Industrial Classification
(SIC) codes or their corresponding North American Industry Classification
Syste111 sectors:
(i) Major group code 10 (except 1011,1081, and 1094.
(ii) Major group code 12 (except 1241).
(iii) Major group codes 20 through 39.
(iv) Industry code 4911,4931, or 4939 (limited to facilities that combust coal

and/or oil for the purpose of generating power for distribution in

commerce).
(v) Industry code 4953 (limited to facilities regulated under the Resource

Conservation and Recovery Act, Subtitle C (42 V.S.C. 6921, et seq.)),
5169,5171, or 7389 (limited to facilities primarily engaged in solvent
recovery services on a contract or fee basis); or

(5) flIt; ;(1l,;itity i~ IIUt tul,;(1Lt;d ill Lilt; tJIliLt;d ~L(1Lt;~ ur iL~ uuuying areas.
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( c) If the Contractor has certified to an exemption in accordance with one or more of the
criteria in paragraph (b) of this clause, and after award of the contract circumstances
change so that any of its owned or operated facilities used in the performance of this
contract is no longer exempt -

(I) The Contractor shall notify the Contracting Offic;er; and

(2) The Contractor, as owner or operator of a facilit)' used in the perfonnance of this
contract that is no longer exempt, shall -

(i) Submit a Toxic Chemical Release Inventory Fonn (Fonn R) on or before
July I for the prior calendar year during which the facility becomes
eligible; and

(ii) Continue to file the annual Fonn R for the life of the contract for such

facility.

(d) The Contracting Officer may terminate this contract (~r take other action as
appropriate, if the Contractor fails to comply accurately and fully with the EPCRA and
PP A toxic: chemical release filing and reporting requirements.

( e) Except for acquisitions of commercial items as define:d in FAR Part 2, the Contractor
shall-

(1) For competitive subcontracts expected to exceed $100,000 (including all options),
include a solicitation provision substantially the 1;ame as the provision at FAR
52.223-13, Certification of Toxic Chemical Releilse Reporting; and

(2) Include in any resultant subcontract exceeding $100,000 (including all options),
the substance of this clause, except this paragraph ( e).

1.31 52.225-13 RESTRICTIONS ON CERTAIN FOREIGN PURCHASES. (JAN 2004)

(a) Except as authorized by the Office of Foreign Assets Control (OFAC) in the
Department of the Treasury, the Contractor shall not acquire, for use in the
performance of this contract, any supplies or services if any proclamation, Executive
order, or statute administered by OF AC, or if OF AC's implementing regulations at 31
CFR chapter V, would prohibit such a transaction by ,1 person subject to the
jurisdiction of the United States.

(b) Except as authorized by OF AC, most transactions involving Cuba, Iran, Libya, and
Sudan are prohibited, as are most imports from North Korea, into the United States or
its outlying areas. Lists of entities and individuals su~ject to economic sanctions are
included in OFAC's List ofSpeciaIly Designated Nationals and Blocked Persons at
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http://www.epls.gov./TerListl.html. More infonnation about these restrictions, as w~n
as updates, is available in the OF AC's regulations at 31 CFR chapter V and/or on
OFAC's Web site at http://www.treas.gov/ofac.

( c) The Contractor shall insert this clause, including this paragraph ( c), in all subcontracts.

1.32 52.226-1 UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-OWNED
ECONOMIC ENTERPRISES. (JUN 2000)

(a) Definitions. As used in this clause:

"Indian" means any person who is a member of any Indian tribe, band, group, pueblo,
or community that is recognized by the Federal Government as eligible for services
from the Bureau of Indian Affairs (BIA) in accordance with 25 V.S.C. 1452(c) and
any "Native" as defined in the Alaska Native Claims Settlement Act (43 V.S.C. 1601).

"Indian organization" means the governing body of any Indian tribe or entity
established or recognized by the governing body of an Indian tribe for the purposes of
25 V.S.C., chapter 17.

"Indian-owned economic enterprise" means any Indian-owned (as deteffilined by the
Secretary lof the Interior) commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian ownership constitutes not less
than 51 percent of the enterprise.

"Indian tribe" means any Indian tribe, band,
native villages and native groups (including
Sitka, and Kodiak) as defined in the Alaska
recognized by- the Federal Government as el
with 25 V.S.C. 1452(c).

"Interested party" means a prime contractor or an actual or prospective offeror whose
direct economic interest would be affected by the award of a subcontract or by the
failure to 31ward a subcontract.

(b) The Contractor shall use its best efforts to give Indian organizations and Indian-owned
economic I~nterprises (25 V.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent consistent with efficient
performance of its contract.

(1) The Contracting Officer and the Contractor, acting in good faith, may rely on the
representation of an Indian organization or Indian-owned economic enterprise as
to its c~ligibility, unless an interested party challenges its status or the Contracting
Offic{~r has independent reason to question that status. In the event of a challenge
to the representation of a subcontractor, the Contracting Officer will refer the
matte]" to the -

)epanmern of Ttie InTerior I "~n n enor :t1.5. I 76 I Final, June 3, 2004 .
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Bureau of Indian Affairs (BIA)
Attn: Chief, Division of Contracting and
Grants Administration
1849 C Street, NW,
MS-2626-MIB
Washington, DC 20240-4000.

The BIA will detennine the eligibility and notify the Contracting Officer. No
incentive payment will be made within 50 working days of subcontract award or
while a challenge is pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the Indian Incentive
Program.

(2) The Contractor may request an adjustment under the Indian Incentive Program to
the following:
(i) The estimated cost of a cost-type contract.
(ii) The target cost of a cost-plus-incentive-fee prime contract.
(iii) The target cost and ceiling price of a fixed-price incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.

(3) The .U1l0unt of the adjustment to the prime contract is 5 percent of the estimated
cost, target cost, or finn-fixed-price included in the subcontract initially awarded
to the Indian organization or Indian-owned economic enterprise.

(4) The Contractor has the burden of proving the amount claimed and must assert its
request for an adjustment prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and conditions of the contract and the
availability of funds, will authorize an incentive payment of 5 percent of the amount
paid to the subcontractor. The Contracting Officer will seek funding in accordance
with agency procedures.

1.33 52.227-1 AUTHORIZATION AND CONSENT. (JUL 1995)

(a) The Government authorizes and consents to all use and manufacture, in perfonning
this contract or any subcontract at any tier, of any invention described in and covered
by a United States patent (1) embodied in the structure or composition of any article
the delivery of which is accepted by the Government under this contract or (2) used in
machinef)', tools, or methods whose use necessarily results from compliance by the
ContractoJr or a subcontractor with (i) specifications or written provisions fonning a
part of thi~) contract or (ii) specific written instructions given by the Contracting
Officer directing the manner of perfonnance. The entire liability to the Government
for infringement of a patent of the United States shall be detennined solely by the
provisions of the indemnity clause, if any, included in this contract or any subcontract

77 0\)
Final, June 3, 2004 ;if



DE-ACO5-040R22693

hereunder (including any lower-tier subcontract), and the Government assumes
liability for all other infringement to the extent of the authorization and consent
hereinabove granted.

(b) The Contractor agrees to include, and require inclusion of, this clause, suitably
modified to identify the parties, in all subcontracts at any tier for supplies or services
(includin!~ construction, architect-engineer services, and materials, supplies, models,
samples, .md design or testing services expected to exceed the simplified acquisition
threshold:t; however, omission of this clause from any subcontract, including those at
or below Ithe simplified acquisition threshold, does not affect this authorization and
consent.

1.34 52.227-14 RIGHTS IN DATA -GENERAL. (JUN 1987)

(a) Definitions. "Computer software," as used in this clause, means computer programs,
computer data bases, and documentation thereof

"Data," as used in this clause, means recorded information, regardless of form or the
media on which it may be recorded. The term includes technical data and computer
software. The term does not include information incidental to contract administration,
such as financial, administrative, cost or pricing. or management information.

"Fonn, fit, and function data," as used in this clause, means data relating to items,
components, or processes that are sufficient to enable physical and functional
interchangeability, as well as data identifying source, size, configuration, mating, and
attachment characteristics, functional characteristics, and perfonnance requirements;
except that for computer software it means data identifying source, functional
characteristics, and perfonnance requirements but specifically excludes the source
code, algorithm, process, fonnulae, and flow charts of the software.
"Limited rights," as used in this clause, means the rights of the Government in limited
rights data as set forth in the Limited Rights Notice of subparagraph (g)(2) if included
in this clause. ,

"Limited rights data," as used in this clause, means data (other than computer
software) 1~hat embody trade secrets or are commercial or financial and confidential or
privileged" to the extent that such data pertain to items, components, or processes
developed at private expense, including minor modifications thereof.

"Restricted computer software," as used in this clause, means computer software
developed at private expense and that is a trade secret; is commercial or financial and
is confiderltial or privileged; or is published copyrighted computer software, including
minor modifications of such computer software.
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"Restricted rights," as used in this clause, means the rights of the Government in
restricted computer software, as set forth in a Restricted Rights Notice of subparagraph
(g)(3) if included in this clause, or as otherwise may be provided in a collateral
agreement incorporated in and made part of this contract, including minor

modifications of such computer software.

"Technical data," as used in this clause, means data (other than computer software)
which are of a scientific or technical nature.

"Unlimited rights," as used in this clause, means the right of the Government to use,
disclose, reproduce, prepare derivative works, distribute copies to the public, and
perform publicly and display publicly, in any manner and for any purpose, and to have

or permit others to do so.

(b) Allocation of rights.(1) Except as provided in paragraph (c) of this clause regarding copyright, the
Government shall have unlimited rights in -
(i) Data first produced in the performance of this contract;
(ii) Form, fit, and function data delivered under this contract;
(iii) Data delivered under this contract (except for restricted computer

software) that constitute manuals or instructional and training material for
installation, operation, or routine maintenance and repair of items,
components, or processes delivered or furnished for use under this

contract; and
(iv) All other data delivered under this contract unless provided otherwise for

limited rights data or restricted computer software in accordance with

paragraph (g) of this clause.

(2) The Contractor shall have the right to -
(i) Use, release to others, reproduce, distribute, or publish any data first

produced or specifically used by the Contractor in the performance of this
contract, unless provided otherwise in paragraph (d) of this clause;

(ii) Protect from unauthorized disclosure and use those data which are limited
rights data or restricted computer software to the extent provided in

paragraph (g) of this clause;
(iii) Substantiate use of, add or correct limited rights, restricted rights, or

copyright notices and to take other appropriate action, in accordance with

paragraphs (e) and (f) of this clause; and
(iv) Establish claim to copyright subsisting in data first produced in the

performance of this contract to the extent provided in subparagraph (c)( 1 )

of this clause.

(c) Copyright -

(1) Data first produced in the performance of this contract. Unless provided
othenvise in paragraph (d) of this clause, the Contractor may establish, without
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perfonnance of this contract and published in acadernic~ technical or professional
journals, sympQsia proceedings or similar works. The prior, express written
pennission of the Contracting Officer is required to establish claim to copyright
subsisting in all other data first produced in the perfonnance of this contract.
When claim to copyright is made, the Contractor shall affix the applicable
copyright notices of 17 U.S.C. 401 or 402 and acknowledgment ofGovemrnent
spon:~orship (including contract number) to the data when such data are delivered
to th(~ Government, as well as when the data are published or deposited for
registration as a published work in the U.S. Copyright Office. For data other than
computer software the Contractor grants to the Government, and others acting on
its behalf, a paid-up, nonexclusive, irrevocable worldwide license in such
copyrighted data to reproduce, prepare derivative works, distribute copies to the
public, and perfonn publicly and display publicly, by or on behalf of the
Government. For computer software, the Contractor grants to the Government
and others acting in its behalf, a paid-up nonexclusive, irrevocable worldwide
licen1;e in such copyrighted computer software to reproduce, prepare derivative
work:s, and perfonn publicly and display publicly by or on behalf of the
Government.

(2) Data not first produced in the performance of this contract. The Contractor shall
not, without prior written permission of the Contracting Officer, incorporate in
data delivered under this contract any data not first produced in the performance
of this contract and which contains the copyright notice of 17 V.S.C. 401 or 402,
unles:s the Contractor identifies such data and grants to the Government, or
acquires on its behalf, a license of the same scope as set forth in subparagraph
(c)(I) of this clause; provided, however, that if such data are computer software
the G,overnment shall acquire a copyright license as set forth in subparagraph
(g)(3) of this clause if included in this contract or as otherwise may be provided in
a collateral agreement incorporated in or made part of this contract.

(3) Remo,val of copyright notices. The Government agrees not to remove any
copyright notices placed on data pursuant to this paragraph (c), and to include
such notices on all reproductions of the data.

(d) Release, publication and use of data.

(1) The Contractor shall have the right to use, release to others, reproduce, distribute,
or publish any data first produced or specifically used by the Contractor in the
performance of this contract, except to the extent such data may be subject to the
Feder.il export control or national security laws or regulations, or unless otherwise
provided in this paragraph of this clause or expressly set forth in this contract.

(2) The Contractor agrees that to the extent it receives or is given access to data
neces~.ary for the perfonnance of this contract which contain restrictive markings,
the Contractor shall treat the data in accordance with such markings unless
otherwise specifically authorized in writing by the Contracting Officer.

(c' u~nuulhuri..
80

Final, June 3, 2004 jf



DE-ACO5-040R22693

Notwithstanding any other pro,:isions of this contract concerning inspection or
acceptance, if any data delivered under this contract are marked with the notices
specified in subparagraph (g)(2) or (g)(3) of this clause and use of such is not
authorized by this clause, or if such data bears any other restrictive or limiting
markings not authorized by this contract, the Contracting Officer may at any time
either return the data to the Contractor, or cancel or ignore the markings.
However, the following procedures shall apply prior to canceling or ignoring the

markings.
(i) The Contracting Officer shall make written inquiry to the Contractor

affording the Contractor 30 days from receipt of the inquiry to provide
written justification to substantiate the propriety of the markings;

(ii) If the Contractor fails to respond or fails to provide written justification to
substantiate the propriety of the markings within the 30-day period (or a
longer time not exceeding 90 days approved in writing by the Contracting
Officer for good cause shown), the Government shall have the right to
cancel or ignore the markings at any time after said period and the data
will no longer be made subject to any disclosure prohibitions.

(iii) If the Contractor provides written justification to substantiate the propriety
of the markings within the period set in subdivision (e)(l)(i) of this clause,
the Contracting Officer shall consider such written justification and
determine whether or not the markings are to be cancelled or ignored. If
the Contracting Officer determines that the markings are authorized, the
Contractor shall be so notified in writing. If the Contracting Officer
determines, with concurrence of the head of the contracting activity, that
the markings are not authorized, the Contracting Officer shall furnish the
Contractor a written determination, which determination shall become the
final agency decision regarding the appropriateness of the markings unless
the Contractor files suit in a court 0:(' competent jurisdiction within 90 days
of receipt of the Contracting Officer's decision. The Government shall
continue to abide by the markings under this subdivision (e)(l)(iii) until
final resolution of the matter either by the Contracting Officer's
determination becoming final (in which instance the Government shall
thereafter have the right to cancel or ignore the markings at any time and
the data will no longer be made subject to any disclosure prohibitions), or
by final disposition of the matter by court decision if suit is filed.

(2) The time limits in the procedures set forth in subparagraph (e )(1) of this clause
may be modified in accordance with agency regulations implementing the
Freedom of Information Act (5 V.S.C. 552) if necessary to respond to a request
thereunder.

(3) This paragraph (e) does not apply if this contract is for a major system or for
support of a major system by a civilian agency other than NASA and the U.S.
Coast Guard agency subject to the provisions of Title III of the Federal Property
and Administrative Services Act of 1949.

I @\).
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(4) Except to the extent th.e Government's action occurs as the result offinal
disposition of the matter by a court of competent jurisdiction, the Contractor is not
precluded by this paragraph (e) from bringing a claim under the Contract Disputes
Act, including pursuant to the Disputes clause of this contract, as applicable, that
may arise as the result of the Government removing or ignoring authorized
markings on data delivered under this contract.

(f) Omitted or incorrect markings.

(1) Data delivered to the Government without either the limited rights or restricted
rights notice as authorized by paragraph (g) of this clause, or the copyright notice
required by paragraph ( c) of this clause, shall be deemed to have been furnished
with unlimited rights, and the Government assumes no liability for the disclosure,
use, or reproduction of such data. However, to the extent the data has not been
disclosed without restriction outside the Government, the Contractor may request,
within 6 months (or a longer time approved by the Contracting Officer for good
cause shown) after delivery of such data, permission to have notices placed on
qualifying data at the Contractor's expense, and the Contracting Officer may agree
to do so if the Contractor -

(i) Identifies the data to which the omitted notice is to be applied;
(ii) Demonstrates that the omission of the notice was inadvertent;
(iii) Establishes that the use of the proposed notice is authorized; and
(iv) Acknowledges that the Government has no liability with respect to the

disclosure, use, or reproduction of any such data made prior to the addition
of the notice or resulting from the omission of the notice.

(2) The Contracting Officer may also (i) pennit correction at the Contractor's expense
of incorrect notices if the Contractor identifies the data on which correction of the
notice is to be made, and demonstrates that the correct notice is authorized, or (ii)
correct any incorrect notices.

(g) Protection of limited rights data and restricted computer software.

(1) When data other than that listed in subdivisions (b)(l)(i), (ii), and (iii) of this
clause are specified to be delivered under this contract and qualify as either
limited rights data or restricted computer softWare, if the Contractor desires to
continue protection of such data, the Contractor shall withhold such data and not
furnish them to the Government under this contract. As a condition to this
withholding, the Contractor shall identify th~ data being withheld and furnish
form, fit, and function data in lieu thereof. Limited rights data that are formatted
as a computer data base for delivery to the Government are to be treated as
limited rights data and not restricted computer software.

(2)-

(3) Reserv(~d
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(h) Subcontracting. The Contractor has the responsibility to obtain from its subcontractors
all data and rights therein necessary to fulfill the Contractor's obligations to the
Government under this contract. If a subcontractor refuses to accept terms affording
the Government such rights, the Contractor shall promptly bring such refusal to the
attention of the Contracting Officer and not proceed with subcontract award without
further authorization.

Relationship to patents. Nothing contained in this clause shall imply a license to the
Government under any patent or be construed as affecting the scope of any license or
other right otherwise granted to the Government.

(i)

1.35 52.227-23 RIGHTS TO PROPOSAL DATA (TECHNICAL). (JUN 1987)

Except for data contained on pages [ ], it is agreed that as a condition of award of this
contract, and notwithstanding the conditions of any notice appearing thereon, the
Government shall have unlimited rights (as defined in the "Rights in Data -General" clause
contained in this contract) in and to the technical data contained in the proposal dated [ ],
upon which this contract is based.

1.36 52.229-4 FEDERAL, STATE, AND LOCAL TAXES (STATE AND LOCAL

ADJUSTMENTS). (APR 2003) I

As 

used in this clause--(a)

"All applicable Federal, State, and local taxes and duties," means all taxes and duties,
in effect on the contract date, that the taxing authority is imposing and collecting on
the transactions or property covered by this contract.

"After-imposed tax," means any new or increased Federal, State, or local tax or duty,
or tax that was excluded on the contract date but whose exclusion was later revoked or
amount of exemption reduced during the contract period, other than an excepted tax,
on the transactions or property covered by this contract that the Contractor is required
to payor bear as the result of legislative, judicial, or administrative action taking effect

after the contract date.

"After-relieved tax," means any amount of Federal, State, or local tax or duty, other
than an excepted tax, that would otherwise have been payable on the transactions or
property covered by this contract, but which the Contractor is not required to payor
bear, or for which the Contractor obtains a refund or drawback, as the result of
legislative, judicial, or administrative action taking effect after the contract date.

"Contract date," means the effective date of this contract and, for any modification to
this contract, the effective date of the modification.

"Excepted tax," means social security or other employment taxes, net income and
franchise taxes, excess profits taxes, capital stock taxes, transportation taxes,
~nemployrnen.t compensation t.axes, and property taxes. "Excepte~ tax" does not,

83
I Final. June 3, 2004



DE-ACO5-040R22693

property taxes assessed on completed supplies covered by this co~tract, or any tax
assessed on the Contractor's possession of, interest in, or use of property, title to which
is in the Government.

"Local taxes" includes taxes imposed by a possession or territory of the United States:
Puerto Rico, or the Northern Mariana Islands, if the contract is perfonned wholly or
partly in any of those areas.

(b) Unless otherwise provided in this contract, the contract price includes all applicable
Federal, State, and local taxes and duties.

(c The contract price shall be increased by the amount of any after-imposed tax, or of any
tax or duty specifically excluded from the contract price by a tenn or condition of this
contract that the Contractor is required to payor bear, including any interest or
penalty, if the Contractor states in writing that the contract price does not include any
contingency for such tax and if liability for such tax, interest, or penalty was not
incurred through the Contractor's fault, negligence, or failure to follow instructions of
the Contracting Officer.

(d) The contract price shall be decreased by the amount of any after-relieved tax. The
Government shall be entitled to interest received by the Contractor incident to a refund
of taxes to the extent that such interest was earned after the Contractor was paid by the
Government for such taxes. The Government shall be entitled to repayment of any
penalty refunded to the Contractor to the extent that the penalty was paid by the
Government.

(e) The contract price shall be decreased by the amount of any Federal, State, or local tax,
other than an excepted tax, that was included in the contract price and that the
Contractor is required to payor bear, or does not obtain a refund of, through the
Contractor's fault, negligence, or failure to follow instructions of the Contracting
Officer.

(t) No adjustment shall be made in the contract price under this clause unless the amount
of the adjustment exceeds $250.

(g) The Contractor shall promptly notify the Contracting Officer of all matters relating to
Federal, State, and local taxes and duties that reasonably may be expected to result in
either an increase or decrease in the contract price and shall take appropriate action as
the Contracting Officer directs. The contract price shall be equitably adjusted to cover
the costs of action taken by the Contractor at the direction of the Contracting Officer,
including any interest, penalty, and reasonable attorneys' fees.

(h) The Government shall furnish evidence appropriate to establish exemption from anyFederal, 
State, or local tax when -I

(1 The Contractor r~uests such exemption and states in writing that it applies to a
tax excluded from the contract price; and
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(2) A reasonable basis exists to sustain the exemption.

1.37 52.230-2 COST ACCOUNTING STANDARDS. (APR 1998)

(a) Unless thj~ contract is exempt under 48 CFR 9903.201-1 and 9903.201-2, the
provisions of 48 CFR Part 9903 are incorporated herein by reference and the
Contractor, in connection with this contract, shall -

(1) (CA~;-covered Contracts Only) By submission of a Disclosure Statement, disclose
in writing the Contractor's cost accounting practices as required by 48 CFR
9903.202-1 through 9903.202-5, including methods of distinguishing direct costs
from indirect costs and the basis used for allocating indirect costs. The practices
disclosed for this contract shall be the same as the practices currently disclosed
and applied on all other contracts and subcontracts being performed by the
Contractor and which contain a Cost Accounting Standards (CAS) clause. If the
ContJractor has notified the Contracting Officer that the Disclosure Statement
contains trade secrets and commercial or financial information which is privileged
and confidential, the Disclosure Statement shall be protected and shall not be
relelli;ed outside of the Government.

(2) Follow consistently the Contractor's cost accounting practices in accumulating
and rleporting contract perfonnance cost data concerning this contract. If any
chan!~e in cost accounting practices is made for the purposes of any contract or
subcontract subject to CAS requirements, the change must be applied
prospectively to this contract and the Disclosure Statement must be amended
accordingly. If the contract price or cost allowance of this contract is affected by
such changes, adjustment shall be made in accordance with subparagraph (a)(4) or
(a)(5) of this clause, as appropriate.

(3) Comply with all CAS, includIng any modifications and interpretations indicated
thereto contained in 48 CFR Part 9904, in effect on the date of award of this
contract or, if the Contractor has submitted cost or pricing data, on the date of
final .igreement on price as shown on the Contractor's signed certificate of current
cost or pricing data. The Contractor shall also comply with any CAS (or
modifications to CAS) which hereafter become applicable to a contract or
subcontract of the Contractor. Such compliance shall be required prospectively
from the date of applicability to such contract or subcontract.

(4) (i) Agree to an equitable adjustment as provided in the Changes clause of this
contract if the contract cost is affected by a change which, pursuant to
subparagraph (a){3) of this clause, the Contractor is required to make to
the Contractor's established cost accounting practices.

~
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(ii)

(iii)

Negotiate with the Contracting Officer to detennine the tem1s and
conditions under which a change miay be made to a cost accounting
practice, other than a change made under other provisions of subparagraph
(a)(4) of this clause; provided that no agreement may be made under this
provision that will increase costs paid by the United States.
When the parties agree to a change to a cost accounting practice, other
than a change under subdivision (aX4)(i) of this clause, negotiate an
equitable adjustment as provided in the Changes clause of this contract.

(5) Agree to an adjustment of the contract price or-cost allowance, as appropriate, if
the Contractor or a subcontractor fails to comply with an applicable Cost
Accounting Standard, or to follow any cost. accounting practice consistently and
such failure results in any increased costs paid by the United States. Such
adjustment shall provide for recovery of the increased costs to the United States,
together with interest thereon computed at the annual rate established under
section 6621 of the Internal Revenue Code of 1986 (26 U.S.C. 6621) for such
period, from the time the payment by the United States was made to the time the
adjustment is effected. In no case shall the Government recover costs greater than
the increased cost to the Government, in the aggregate, on the relevant contracts
subject to the price adjustment, unless the Contractor made a change in its cost
accounting practices of which it was aware or should have been aware at the time
of price negotiations and which it failed to disclose to the Government.

(b) If the parties fail to agree whether the Contractor or a subcontractor has complied with
an applicable CAS in 48 CFR 9904 or a CAS rule or regulation in 48 CFR 9903 and as
to any cost adjustment demanded by the United States, such failure to agree will
constitute a dispute under the Contract Disputes Act (41 U.S.C. 601).

The Contractor shall permit any authorized representatives of the Government to
examine and make copies of any documents, papers, or records relating to compliance
with the r{:quirements of this clause.

The Contractor shall include in all negotiated subcontracts which the Contractor enters
into, the substance of this clause, except paragraph (b), and shall require such
inclusion in all other subcontracts, of any tier, including the obligation to comply with
all CAS in effect on the subcontractor's award date or if the subcontractor has
submitted cost or pricing data, on the date of final agreement on price as shown on the
subcontractor's signed Certificate of Current Cost or Pricing Data. If the subcontract is
awarded to a business unit which pursuant to 48 CFR 9903.201-2 is subject to other
types of CAS coverage, the substance of the applicable clause set forth in subsection
30.201-4 of the Federal Acquisition Regulation shall be inserted. This requirement
shall apply only to negotiated subcontracts in excess of $500,000, except that the
requiremeIlt shall not apply to negotiated subcontracts otherwise exempt from the
requirement to include a CAS clause as specified in 48 CFR 9903.201-1.
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1.38 52.230-3 DISCLOSURE AND CONSISTENCY qF COST ACCOUNTING
PRACTICES. (APR 1998) i

(a)

rhe 

Contractor, in connection with this contractl shall-

Comply with the requirements of 48 CFR 9904.401, Consistency in Estimating,
Accumulating, and Reporting Costs; 48 CFR 9904.402, Consistency in Allocating
Costs Incurred for the Same Purpose; 48 CFR 9904.405, Accounting for
Unallowable Costs; and 48 CFR 9904.406, Cost Accounting Standard -Cost
Accounting Period, in effect on the date of award of this contract as indicated in
48 CFR Part 9904. j

(2) (CAS-covered Contracts Only) If it is a business unit of a company required to
submit a Disclosure Statement, disclose in writing its cost accounting practices as
required by 48 CFR 9903.202-1 through 9903.202-5. If the Contractor has
notified the Contracting Officer that the Disclosure Statement contains trade
secrets and commercial or financial information which is privileged and
confidential, the Disclosure Statement shall be protected and shall not be released
outside of the Government.

(3) (i) Follow consistently the Contractor's cost accounting practices. A change
to such practices may be proposed, however, by either the Government or
the Contractor, and the Contractor agrees to negotiate with the Contracting
Officer the terms and conditions under which a change may be made.
After the terms and conditions under which the change is to be made have
been agreed to, the change must be applied prospectively to this contract,
and the Disclosure Statement, if affected, must be amended accordingly.
The Contractor shall, when the parties agree to a change to a cost
accounting practice and the Contracting Officer has made the finding
required in 48 CFR 9903.201-6(b), that the change is desirable and not
detrimental to the interests of the Government, negotiate an equitable
adjustment as provided in the Changes clause of this contract. In the
absence of the required finding, no agreement may be made under this
contract clause that will increase costs paid by th,e United States.

(ii)

(4) Agree to an adjustment of the contract price or cost allowance, as appropriate, if
the Contractor or a subcontractor fails to comply with the applicable CAS or to
follow' any cost accounting practice, and such failure results in any increased costs
paid by the United States. Such adjustment shall provide for recovery of the
increased costs to the United States together with interest thereon computed at the
annual rate of interest established under the 'Internal Revenue Code of 1986 (26
U .S..C.. 6621), from the time the payment by the United States was made to the
time the adjustment is effected.
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(b) If the parties fail to agree whether the Contractor has complied with an applicable
CAS, rule, or regulation as specified in 48 CFR 9903 and 9904 and as to any cost
adjustment demanded by the United States, such failure to agree will constitute a
dispute under the Contract Disputes Act (41 U.S.C. 601).

( c) The Contractor shall pennit any authorized representatives of the Government to
examine and make copies of any documents, papers, and records relating to
complianc;e with the requirements of this clause.

(d) The Contractor shall include in all negotiated subcontracts, which the Contractor
enters into, the substance of this clause, except paragraph (b), and shall require such
inclusion in all other subcontracts of any tier, except that -

(1) lEthe subcontract is awarded to a business unit which pursuant to 48 CFR
9903.201-2 is subject to other types of CAS coverage, the substance of the
applicable clause set forth in subsection 30.201-4 of the Federal Acquisition
Regulation shall be inserted.

(2) This requirement shall apply only to negotiated subcontracts in excess of
$500,000.

(3) The requirement shall not apply to negotiated subcontracts otherwise exempt from
the requirement to include a CAS clause as specified in 48 CFR 9903.201-1.

1.39 52.230-6 ADMINISTRATION OF COST ACCOUNTING STANDARDS. (NO'
1999)

For the PUrpOSf: of administering the Cost Accounting Standards (CAS) requirements under
this contract, the Contractor shall take the steps outlined in paragraphs (a) through (g) of
this clause:

(a) Submit to the Contracting Officer a description of any cost accounting practice
change, thc~ total potential impact of the change on contracts containing a CAS clause,
and a general dollar magnitude of the change which identifies the potential shift of
costs between CAS-covered contracts by contract type (ie., firm-fixed-price,
incentive, c:;ost-plus-fixed fee, etc.) and other contractor business activity. As related to
CAS-covered contracts, the analysis should identify the potential impact on funds of
the various Agencies/Departments (ie., Department of Energy, National Aeronautics
and Space Administration, Anny, Navy, Air Force, other Department of Defense,
other Government) as follows:

1) For any change in cost accounting practices required in accordance with
subpaJ-agraph (a)(3) and subdivision (a)(4)(i) of the clause at FAR 52.230-2, Cost
Accounting Standards; or subparagraph (a)(3) and subdivisions (a)(4)(i) or
(a)(4)(iv) of the clause at FAR 52.230-5, Cost Accounting Standards-
Educational Institution; within 60 days (or such other date as may be mutually
agreed to) after award of a contract requiring this change.

~
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(2) For any change in cost accounting practices proposed in accordance with
subdivision (a)(4)(ii) or (iii) of the clauses l1t FAR 52.230-2, Cost Accounting
Standards, and FAR 52.230-5, Cost Accounting Standards -Educational
Institution; or with subparagraph (a)(3) of the clause at FAR 52.230-3, Disclosure
and Consistency of Cost Accounting Practices, not less than 60 days (or such
other date as may be mutually agreed to) before the effective date of the proposed

change.

(3) For any failure to comply with an applicable CAS or to follow a disclosed
practice (as contemplated by subparagraph (a)(5) at FAR 52.230-2, Cost
Accounting Standards, and FAR 52.230-5, Cost Accounting Standards -
Educational Institution; or by subparagraph (a)(4) at FAR 52.230-3, Disclosure
and Consistency of Cost Accounting Practices):
(i) Within 60 days (or such other date as may be mutually agreed to) after the

date of agreement with the initial finding of noncompliance, or
(ii) In the event of Contractor disagreement with the initial finding of

noncompliance, within 60 days of the date the Contractor is notified by the
Contracting Officer of the determination of noncompliance.

(b) After an ACO, or cognizant Federal agency official, detennination of materiality,
submit a cost impact proposal in the form and manner specified by the Contracting
Officer within 60 days (or such other date as may be mutually agreed to) after the date
of detennination of the adequacy and compliance of a change submitted pursuant to
paragraph (a) of this clause. The cost impact proposal shall be in sufficient detail to
pennit evaluation, determination, and negotiation of the cost impact upon each
separate CAS-covered contract and subcontract.!

{I Cost impact proposals submitted for changes in cost accounting practices required
in accordance with subparagraph (a)(3) and subdivision (a)(4)(i) of the clause at
FAR 52.230-2, Cost Accounting Standards; or subparagraph (a)(3) and
subdivisions (a)(4)(i) or (a)(4)(iv) of the clause at FAR 52.230-5, Cost
Acco\mting Standards -Educational Institution; shall identify the applicable
standard or cost principle and all contracts and subcontracts containing the clauses
entitled Cost Accounting Standards or Cost Accounting Standards -Educational
Institution, which have an award date before the effective date of that standard or
cost principle.

(2) Cost i:mpact proposals submitted for any change in cost accounting practices
proposed in accordance with subdivisions (a)(4)(ii) or (iii) of the clauses at FAR
52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost Accounting
Stand;irds -Educational Institution; or with subparagraph (a)(3) of the clause at
FAR ~;2.230-3, Disclosure and Consistency of Cost Accounting Practices; shall
identify all contracts and subcontracts containing the clauses at FAR 52.230-2,
Cost j~ccounting Standards, FAR 52.230-5, Cost Accounting Standards -
Educational Institution, and FAR 52.230-3, Disclosure and Consistency of Cost
Accoulnting Practices.

..i pp i a e or

89 "

;,'1: Final, June 3, 2004 r;l



DE-ACO5-040R22693

!o follow a disclosed practice as contemplated by subparagraph (a)(5) of the
clauses at FAR 52.230-2, Cost Accounting Standards, and FAR 52.230-5, Cost
Accounting Standards -Educational Institution; or by subparagraph (a)(4) of the
clause at FAR 52.230-3, Disclosure and Consistency of Cost Accounting
Practices, shall identify the cost impact on each separate CAS covered contract
from the date of failure to comply until the noncompliance is corrected.

(c) If the submissions required by paragraphs (a) and (b) of this clause are not submitted
within the specified time, or any extension granted by the Contracting Officer, an
amount not to exceed 10 percent of each subsequent amount determined payable
related to the Contractor's CAS-covered prime contracts, up to the estimated general
dollar magnitude of the cost impact, may be withheld until such time as the required
submission has been provided in the form and manner specified by the Contracting
Officer.

(d) Agree to clppropriate contract and subcontract amendments to reflect adjustments
established in accordance with subparagraphs (a)(4) and (a)(5) of the clauses at FAR
52.230-2 :md 52.230-5; or with subparagraphs (a)(3) or (a)(4) of the Disclosure and
Consistency of Cost Accounting Practices clause at FAR 52.230-3.

(e) For all subcontracts subject to the clauses at FAR 52.230-2,52.230-3, or 52.230-5 -

(1) So state in the body of the subcontract, in the letter of award, or in both (self-
deleting clauses shall not be used);

(2) Include the substance of this clause in all negotiated subcontracts; and

(3) Within 30 days after award of the subcontract, submit the following infonnation
to the Contractor's cognizant contract administration office for transmittal to the
contract administration office cognizant of the subcontractor's facility:
(i) Subcontractor's name and subcontract number.
(ii) Dollar amount and date of award.
(iii) Name of Contractor making the award.

(f) Notify the Contracting Officer in writing of any adjustments required to subcontracts
under this contract and agree to an adjustment, based on them, to this contract price or
estimated ICOst and fee. This notice is due within 30 days after proposed subcontract
adjustments are received and shall include a proposal for adjusting the higher tier
subcontract or the prime contract appropriately.

(g) For subcontracts containing the clauses at FAR 52.230-2 or 52.230-5, require the
subcontractor to comply with all Standards in effect on the date of award or of final
agreement on price, as shown on the subcontractor's signed Certificate of Current Cost
or Pricing Data, whichever is earlier.
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1.40 52.232-17 INTEREST. (JUN 1996)

(a) Except as otherwise provided in this contract under a Price Reduction for Defective
Cost or Pricing Data clause or a Cost Accounting Standards clause, all amounts that
become payable by the Contractor to the Government under this contract (net of any
applicable tax credit under the Internal Revenue Code (26 V.S.C. 1481» shall bear
simple interest from the date due until paid unless paid within 30 days of becoming
due. The interest rate shall be the interest rate established by the Secretary of the
Treasury as provided in Section 12 of the Contr~ct Disputes Act of 1978 (Public Law
95-563), which is applicable to the period in which the amount becomes due, as
provided in paragraph (b) of this clause, and then at the rate applicable for each six-
month period as fixed by the Secretary until the amount is paid.

(b) Amounts shall be due at the earliest of the following dates:

(1) The date fixed under this contract

(2) The date of the first written demand for payment consistent with this contract,
including any demand resulting from a default termination.

(3) The date the Government transmits to the Contractor a proposed supplemental
agreement to confirm completed negotiations establishing the amount of debt.

(4) If this contract provides for revision of prices, the date of written notice to the
Contractor stating the amount of refund payable in connection with a pricing
proposal or a negotiated pricing agreement not confiffi1ed by contract
modification.

(c) The intere~)t charge made under this clause may be reduced under the procedures
prescribed in 32.614-2 of the Federal Acquisition Regulation in effect on the date of
this contract.

1.41 52.232-23 ASSIGNMENT OF CLAIMS. (JAN 1986)

(a) The Contractor, under the Assignment of Claims Act, as amended, 31 V.S.C. 3727, 41
V.S.C. 15 '(hereafter referred to as "the Act"), may assign its rights to be paid amounts
due or to b,ecome due as a result of the perfonnance of this contract to a bank, trust
company, ~[)r other financing institution, including any Federal lending agency. The
assignee under such an assignment may thereafter further assign or reassign its right
under the original assignment to any type of financing institution described in the
preceding sentence.

(b) Any assignment orleassignment authorized under the Act and this clause shall cover
all unpaid amounts payable under this contract, and shall not be made to more than
one party, except that an assignment or reassi~ent may be made to one party as
agent or tnlstee for two or more parties participating in the financing of this contract.

(~) 'flIt; eVIItJ:'l~tVJ: ~h(1n nut lUIIli~h VJ: di~~tv~t: tv ClIIY ~~igrIt:t; undt:J: tbi~ I,;vntJ:(1l,;t any I'
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classified document (including this contract) orlinfonnation related to work under this
contract until the Contracting Officer authorizef such action in writing. .

1.42 52.232-34 PAYMENT BY ELECTRONIC FUNDS TRANSFER -OTHER THAN
CENTRAL CONTRACTOR REGISTRATION. (MAY 1999)

(a) Method of payment.

1) All payments by the Government under this contract shall be made by electronic
funds transfer (EFT) except as provided in raragraph (a)(2) of this clause. As used
in this clause, the term "EFT" refers to the funds transfer and may also include the
payment information transfer.

(2) In the event the Government is unable to rr ease one or more payments by EFT,

the Contractor agrees to either -

(i) Accept payment by check or some ther mutually agreeable method of
payment; or

(ii) Request the Government to extend payment due dates until such time as
the Government makes payment by EFT (but see paragraph (d) of this

clause). I

(b) Mandato,:v submission of Contractors EFT information

(1) The Contractor is required to provide the Government with the infonnation
required to make payment by EFT (see par~graph (j) of this clause). The
Contractor shall provide this infonnation directly to the office designated in this
contr(Lct to receive that information (hereafter: "designated office") by [the
Contracting Officer shall insert date, days after award, days before first request,
the date specified for receipt of offers if the provision at 52.232-38 is utilized, or
"concurrent with first request" as prescribed by the head of the agency; if not
presCIibed, insert "no later than 15 days priQr to submission of the first request for
payment"]. If not otherwise specified in this contract, the payment office is the
desigIlated office for receipt of the Contractor's EFT infonnation. If more than
one designated office is named for the contract, the Contractor shall provide a
separate notice to each office. In the event that the EFT infonnation changes, the
Contractor shall be responsible for providing the updated infonnation to the

desigrlated office(s).

(2) If the Contractor provides EFT infonnation applicable to multiple contracts, the
Contriictor shall specifically state the applicability of this EFT infonnation in
tenDS acceptable to the designated office. Hpwever, EFT infonnation supplied to
a designated office shall be applicable only to contracts that identify that
designated office as the office to receive EFT infonnation for that contract.
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(c) Mechanisms for EFT payment. The Government may make payment by EFT through
either the Automated Clearing House (ACH) network, subject to the rules of the

National Automated Clearing House Association, or the Fedwire Transfer System. The
rules governing Federal payments through the ACH are contained in 31 CFR part 210.

(d) Suspension of payment.

(1) The Government is not required to make any payment under this contract until
after receipt, by the designated office, of the correct EFT payment information
from the Contractor. Until receipt of the correct EFT information, any invoice or
contract financing request shall be deemed not to be a proper invoice for the
purpose of prompt payment under this contract. The prompt payment terms of the
contract regarding notice of an improper invoice and delays in accrual of interest

penalties apply.

(2) If the EFT infonnation changes after submission of correct EFT infonnation, the
Government shall begin using the changed EFT infonnation no later than 30 days
after its receipt by the designated office to the extent payment is made by EFT.
How(~ver, the Contractor may request that no further payments be made until the
updated EFT infonnation is implemented by the payment office. If such
suspension would result in a late payment under the prompt payment terms of this
contract, the Contractor's request for suspension shall extend the due date for
payment by the number of days of the suspension.

( e) Liability for uncompleted or erroneous transfers.

(1) If an uncompleted or erroneous transfer occurs because the Government used the
Contractor's EFT information incorrectly, the Government remains responsible
for-
(i) Making a correct payment;
(ii) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT
infomlation was incorrect, or was revised within 30 days of Government release
of the EFT payment transaction instruction to the Federal Reserve System, and-
(i) If the funds are no longer under the control of the payment office, the

Government is deemed to have made payment and the Contractor is
responsible for recovery of any erroneously directed funds; or

(ii) If the funds remain under the control of the payment office, the
Government shall not make payment and the provisions of paragraph (d)
shall apply.

(f) EFT and prompt payment. A payment shall be deemed to have been made in a timely
manner in accordance with the prompt payment terms of this contract if, in the EFT
payment transaction instruction released to the Federal Reserve System, the date
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provided the specified payment date is a valid date under the rules of the Federal
Reserve System.

(g) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract
as provided for in the assignment of claims terms of this contract, the Contractor shall
require as a condition of any such assignment, that the assignee shall pr~vide the EFT
infonnation required by paragraph (j) of this clause to the designated office, and shall
be paid by EFT in accordance with the tenns of this clause. In all respects, the
requirements of this clause shall apply to the assignee as if it were the Contractor. EFT
infonnation that shows the ultimate recipient of the transfer to be other than the
Contractor, in the absence of a proper assignment of claims acceptable to the
Government, is incorrect EFT infonnation within the meaning of paragraph (d) of this
clause.

(h) Liability fi)f change of EFT infonnation by financial agent. The Government is not
liable for errors resulting from changes to EFT information provided by the
Contractor's financial agent.

(i) Payment infon11ation. The payment or disbursing office shall forward to the
Contractor available payment infon11ation that is suitable for transmission as of the
date of release of the EFT instruction to the Federal Reserve System. The Government
may request the Contractor to designate a desired fon11at and method(s) for delivery of
payment infon11ation from a list of fon11ats and methods the payment office is capable
of executing. However, the Government does not guarantee that any particular fon11at
or method of delivery is available at any particular payment office and retains the
latitude to use the fon11at and delivery method most convenient to the Government. If
the Government makes payment by check in accordance with paragraph (a) of this
clause, the Government shall mail the payment infon11ation to the remittance address
in the contract.

(j) EFT infonnation. The Contractor shall provide the following infonnation to the
designated office. The Contractor may supply this data for this or multiple contracts
(see paragraph (b) of this clause). The Contractor shall designate a single financial
agent per contract capable of receiving and processing the EFT infonnation using the
EFT methods described in paragraph (c) of this clause.

(I) The contract number (or other procurement identification number)

(2) The Contractor's name and remittance address, as stated in the contract(s).

(3) The signature (manual or electronic, as appropriate), title, and telephone number
of the Contractor official authorized to provide this infonnation.

(4) The name, address, and 9-digit Routing Transit Number of the Contractor's
financial agent.

(5) The Contractor's account number and the type of account (checking, saving, or
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(6) If applicable, the Fedwire.Transfer System telegraphic abbreviation of the
Contractor's financial agent.

7) If applicable, the Contractor shall also provide the name, address, telegraphic
abbreviation, and 9-digit Routing Transit NUmber of the correspondent financial
institution receiving the wire transfer paym~t if the Contractor's financial agent
is not. directly on-line to the Fedwire Transf;er System; and, therefore, not the
receiver of the wire transfer payment.

1.43 52.232-36 PAYMENT BY THIRD PARTY. (MAY 1999)

(a) General. The Contractor agrees to accept paymehts due under this contract, through
payment by a third party in lieu of payment dire~tly from the Government, in
accordance with the tenns of this clause. The third party and, if applicable, the
particular Governmentwide commercial purchase card to be used are identified
elsewhere in this contract.

(b) Contractor payment request. In accordance with those clauses of this contract that
authorize the Contractor to submit invoices, contract financing requests, other payment
requests, or as provided in other clauses providiI)g for payment to the Contractor, the
Contractor shall make such payment requests thItoUgh a charge to the Governrnent
account with the third party, at the time and for the amount due in accordance with the
terms of this contract.

(c) Payment. 'The Contractor and the third party sha]l agree that payments due under this
contract shall be made upon submittal of payment requests to the third party in
accordancc~ with the terms and conditions of an aJgreement between the Contractor, the
Contractor's financial agent (if any), and the third party and its agents (if any). No
payment shall be due the Contractor until such agreement is made. Payments made or
due by the third party under this clause are not payments made by the Government and
are not subject to the Prompt Payment Act or any implementation thereof in this
contract.

(d) Documentation. Documentation of each charge against the Government's account shall
be provided to the Contracting Officer upon request.

( e) Assignment of claims. Notwithstanding any other provision of this contract, if any
payment is: made under this clause, then no pa~ent under this contract shall be
assigned under the provisions of the assignment 0f claims terms of this contract or the
Assignmerlt of Claims Act of 1940, as amended, 31 V.S.C. 3727,41 V.S.C. 15.

(1) Other payment terms. The other payment tenns of this contract shall govern the
content and submission of payment requests. If ~y clause requires information or
documents in or with the payment request, that is not provided in the third party
agreement referenced in paragraph ( c) of this clause, the Contractor shall obtain
instructions from the Contracting Officer before submitting such a payment request.
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1.44 52.233-1 DISPUTES. (JUL 2002) ALTERNATE 1 (DECEMBER 1991)

(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 V.S.C.
601-613).

(b) Except as provided in the Act, all disputes arising under or relating to this contract
shall be rt:solved under this clause.

( c) Claim, as used in this clause, means a written demand or written assertion by one of
the contracting parties seeking, as a matter of right, the payment of money in a sum
certain, the adjustment or interpretation of contract terms, or other relief arising under
or relating to this contract. However, a written demand or written assertion by the
Contractor seeking the payment of money exceeding $100,000 is not a claim under the
Act until certified. A voucher, invoice, or other routine request for payment that is not
in dispute when submitted is not a claim under the Act. The submission may be
converted to a claim under the Act, by complying with the submission and
certification requirements of this clause, if it is dtsputed either as to liability or amount
or is not acted upon in a reasonable time.

(d) (1) A claim by the Contractor shall be made in Writing and, unless otherwise stated in
this cl:>ntract, submitted within 6 years after iaccruaI of the claim to the Contracting
Officc~r for a written decision. A claim by the Government against the Contractor
shall l:>e subject to a written decision by the Contracting Officer.

(2) (i)

(ii)

(iii)

The Contractor shall provide the certification specified in paragraph
(d)(2)(iii) of this clause when submitting any claim exceeding $100,000.
The certification requirement does not apply to issues in controversy that
have not been submitted as all or part of a claim.
The certification shall state as follows: "I certify that the claim is made in
good faith; that the supporting data are accurate and complete to the best
of my knowledge and belief; that the amount requested accurately reflects
the contract adjustment for which th~ Contractor believes the Government
is liable; and that I am duly authorized to certify the claim on behalf of the
Contractor."

(3) The ct~rtification maybe executed by any person duly authorized to bind the
Contr~lctor with respect to the claim.

(e) For Contractor claims of $1 00,000 or less, the Contracting Officer must, if requested
in WI:iting by the Contractor, render a decision within 60 days of the request. For
Contractor--certified claims over $100,000, the CQntracting Officer must, within 60
days, decide the claim or notify the Contractor of the date by which the decision will
be made.

(f) The Contracting Officer's decision shall be final Unless the Contractor appeals or files
a suit as provided in the Act.

1
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Government is presented to the Contractor, the parties, by mutual consent, may agree
to use alternative dispute resolution (ADR). If the Contractor refuses an offer for.
ADR, the Contractor shall inform the Contracti1!lg Officer, in writing, of the
Contractor's specific reasons for rejecting the otJfer.

(h) The Government shall pay interest on the amount found due and unpaid from (1) the
date that the Contracting Officer receives the claim (certified, if required); or (2) the
date that I)ayment otherwise would be due, if that date is later, until the date of
payment. With regard to claims having defective certifications, as defined in FAR
33.201, interest shall be paid from the date that the Contracting Officer initially
receives the claim. Simple interest on claims shall be paid at the rate, fixed by the
Secretary of the Treasury as provided in the Act~ which is applicable to the period
during whiich the Contracting Officer receives the claim and then at the rate applicable
for each 6-month period as fixed by the Treasury Secretary during the pendency of the
claim.

(i) The Contractor shall proceed diligently with perjfonnance of this contract, pending
final resolution of any request for relief, claim, appeal, or action arising under the
contract, and comply with any decision of the Contracting Officer.

1.45 52.233-3 PROTEST AFTER AWARD. (AUG 1996)

(a) Upon receipt of a notice of protest (as defined in FAR 33.101) or a detennination that
a protest i~; likely (see FAR 33.1 02( d)), the Contracting Officer may, by written order
to the Contractor, direct the Contractor to stop ptrformance of the work called for by
this contract. The order shall be specifically id~tified as a stop-work order issued
under this clause. Upon receipt of the order, the Contractor shall immediately comply
with its telms and take all reasonable steps to miPimize the incurrence of costs
allocable to the work covered by the order during the period of work stoppage. Upon
receipt of the final decision in the protest, the Contracting Officer shall either -

(I) .Canc(:l the stop-work order~ or

(2) Tenni:nate the work covered by the order as !provided in the Default, or the
Tennination for Convenience of the Govem!ment, clause of this contract.

(b) If a stop-w'ork order issued under this clause is c~nceled either before or after a final
decision iI11 the protest, the Contractor shall resmne work.. The Contracting Officer
shall make~ an equitable adjustment in the deliveI;y schedule or contract price, or both,
and the contract shall be modified, in writing, accordingly, if -

(1) The stop-work order results in an increase in the time required for, or in the
Contr.actor's cost properly allocable to, the performance of any part of this
contra,ct; and
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(2) The Contractor asserts its right to an adjustment within 30 days after the end of
the period of work stoppage; provided that if the Contracting Officer decides the
facts justify the action, the Contracting Officer may receive and act upon a
proposal at any time before final payment under this contract.

(c) If a stop-work order is not canceled and the work covered by the order is tern1inated
for the convenience of the Government, the Contracting Officer shall allow reasonable
costs resulting from the stop-work order in arrivlng at the tennination settlement.

:d) If a stop-work order is not canceled and the work covered by the order is teffi1inated
for default, the Contracting Officer shall allow, by equitable adjustment or otherwise,
reasonable costs resulting from the stop-work order.

(e) The Government's rights to tenninate this contract at any time are not affected by
action taken under thi.s clause.

(f) If, as the result of the Contractor's intentional or negligent misstatement,
misrepresl~ntation, or miscertification, a protest trelated to this contract is sustained,
and the Government pays costs, as provided in FAR 33.102(b)(2) or 33.104(b)(1), the
Government may require the Contractor to reim1j,urse the Government the amount of
such costs. In addition to any other remedy available, and pursuant to the requirements
of Subpar1 32.6, the Government may collect thi~ debt by offsetting the amount against
any paym<mt due the Contractor under any contract between the Contractor and the
Government.

1.46 52.242-13 BANKRUPTCY. (JUL 1995)

In the event the Contractor enters into proceedings relating to bankruptcy, whether
voluntary or involuntary, the Contractor agrees to furnish, by certified mail or electronic
commerce method authorized by the contract, written notification of the bankruptcy to the
Contracting Officer responsible for administering theicontract. This notification shall be
furnished within five days of the initiation of the proceedings relating to bankruptcy filing.
This notification shall include the date on which the bankruptcy petition was filed, the
identity of the c:ourt in which the bankruptcy petition was filed, and a listing of
Government contract numbers and contracting office~ for all Government contracts against
which final payment has not been made. This obligation remains in effect until final
payment under this contract.

1.47 52.243-1 CHANGES -FIXED-PRICE. (AUG 1987)

(a) The Contracting Officer may at any time, by wrimen order, and without notice to the
sureties, if any, make changes within the general ,scope of this contract in anyone or
more of th(~ following:
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(1) Drawings, designs, or specifications when the supplies to be furnished are to be
specially manufactured for the Government in accordance with the drawings,

designs, or specifications.

(2) Method of shipment or packing.

(3) Place of delivery

(b) If any such change causes an increase or decrease in the cost of, or the time required
for, performance of any part of the work under this contract, whether or not changed
by the order, the Contracting Officer shall make an equitable adjustment in the
contract price, the delivery schedule, or both, and shall modify the contract.

The Contractor must assert its right to an adjustment under this clause within 30 days
from the date of receipt of the written order. However, if the Contracting Officer
decides that the facts justify it, the Contracting Officer may receive and act upon a
proposal submitted before final payment of the contract.

(c)

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by
the change, the Contracting Officer shall have the right to prescribe the manner of the

disposition of the property.

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause.
However, nothing in this clause shall excuse the Contractor from proceeding with the

contract a~) changed.

1.48 52.244-6 SUBCONTRACTS FOR COMMERCIAL ITEMS. (APR 2003)

(a) Definitions. As used in this clause-.

"Commerl;ial item" has the meaning contained in the clause at 52.202- Definitions.

"Subcontract" includes a transfer of commercial items betWeen divisions, subsidiaries,
or affiliates of the Contractor or subcontractor at any tier.

To the maximum extent practicable, the Contractor shall incorporate, and require its
subcontractors at all tiers to incorporate, commercial items or nondevelopmental items

as components of items to be supplied under this contract.

(b)

:) (1) The fi)}lowing clauses shall be flowed down to subcontracts for commercial

items:
(i) 52.219-8, Utilization of Small Business Concerns (OCT 2000) (15 V.S.C.

637(d)(2) and (3», in all subcontracts that offer further subcontracting
opportunities. If the subcontract (except subcontracts to small business
concerns) exceeds $500,000 ($1,000,000 for construction of any public
facility), the subcontractor must include 52.219-8 in lower tier
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52.222-35, Affirmative Action for .Disabled Veterans and Veterans of the
Vietnam Era (APR 1998) (38 V.S.C. 4212(a».
52.222-36, Affirmative Action for Workers with Disabilities (JUN 1998)
(29 V.S.C. 793).
52.247-64, Preference for Privately Owned V.S.-Flag Commercial Vessels
(APR 2003) (46 V.S.C. Appx 1241 and 10 V.S.C. 2631) (flow down
required in accordance with paragraph (d) of FAR clause 52.247-64).

(2) While not required, the Contractor may floV" down to subcontracts for commercial
items a minimal number of additional clauses necessary to satisfy its contractual

obligations.

(d) The Contractor shall include the terms of this cl~use, including this paragraph (d), in
subcontracts awarded under this contract.

1.49 52.246-25 LIMITATION OF LIABILITY -SERVICES. (FEB 1997)

( a) Except as provided in paragraphs (b) and .( c) below, and except to the extent that the
Contractor is expressly responsible under this cQntract for deficiencies in the services
required to be perfonned under it (including any, materials furnished in conjunction
with those services), the Contractor shall not be liable for loss of or damage to

'property of the Government that-

(1) Occurs after Government acceptance of services perfonned under this contract;
and

(2) Results from any defects or deficiencies in the services performed or materials
furnished.

(b) The limita1:ion of liability under paragraph (a) abpve shall not apply when a defect or
deficiency in, or the Government's acceptance of~ services performed or materials
furnished results from willful misconduct or lack of good faith on the part of any of
the Contractor's managerial personnel. The term "Contractor's managerial personnel,'
as used in this clause, means the Contractor's directors, officers, and any of the
Contractor's managers, superintendents, or equivalent representatives who have
supervision or direction of -

(1) Allor substantially all of the Contractor's business;

(2) All or substantially all of the Contractor's operations at anyone plant, laboratory,
or sepclfate location at which the contract is being performed; or

(3) A separate and complete major industrial operation connected with the
perfonnance of this contract.

Y}
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(c) If the Contractor carries insurance, or has established a reserve for self-insurance,
covering liability for loss or damage suffered b~the qovernment through the
Contractor's perfonnance of services or furnishi g of materials under this contract, the
Contractor shall be liable to the Government, to the extent of such insurance or
reserve, for loss of or damage to property of the Government occurring after
Government acceptance of, and resulting from any defects and deficiencies in, services
perfonned or materials furnished under this contract.

1.50 52.249-2 TERMINATION FOR CONVENIENCE OF THE GOVERNMENT

(FIXED-PRICE). (SEP 1996) I

(a) The Government may terminate performance of work under this contract in whole or,
from time to time, in part if the Contracting Officer determines that a termination is in
the Government's interest. The Contracting Officer shall terminate by delivering to the
Contractor a Notice of Termination specifying the extent of termination and the
effective date.

(b) After receipt of a Notice ofTennination, and ex,!:ept as directed by the Contracting
Officer, the Contractor shall immediately proceed with the following obligations,
regardless of any delay in detennining or adjusting any amounts due under this clause:

(1) Stop work as specified in the notice.

(2) Place no further subcontracts or orders (referred to as subcontracts in this clause)
for materials, services, or facilities, except ~ necessary to complete the continued
portion of the contract.

(3: Tennlnate all subcontracts to the extent they relate to the work tenninated

(4) Assign to the Government, as directed by the Contracting Officer, all right, title,
and interest of the Contractor under the subcontracts tem1inated, in which case the
Government shall have the right to settle or to pay any tem1ination settlement
proposal arising out of those tenninations.

(5) With approval or ratification to the extent required by the Contracting Officer,
settle all outstanding liabilities and tenninatjon settlement proposals arising from
the tetmination of subcontracts; the approval or ratification will be final for
purposes of this clause.

(6) As directed by the Contracting Officer, transfer title and deliver to the
Government-
(i) The fabricated or unfabricated parts, work in process, completed work,

supplies, and other material produced or acquired for the work ternlinated:
and

(ii) The completed or partially complete4 plans, drawings, information, and
other property that, if the contract had been completed, would be required
to be furnished to the Government.

101
Final, June 3, 2004 )



DE-ACO5-040R22693

(7) Complete perfonnance of the work not tenninated.

(8) Take any action that may be necessary, or that the Contracting Officer may direct,
for the protection and preservation of the property related to this contract that is in
the possession of the Contractor and in which the Government has or may acquire
an interest.

(9) Use its best efforts to sell, as directed or authorized by the Contracting Officer,
any property of the types referred to in subparagraph (b)(6) of this clause;
provided, however, that the Contractor (i) is not required to extend credit to any
purchaser and (ii) may acquire the property under the conditions prescribed by,
and at prices approved by, the Contracting Officer. The proceeds of any transfer
or disposition will be applied to reduce any payments to be made by the
Government under this contract, credited to the price or cost of the work, or paid
in any other manner directed by the Contracting Officer.

(c) The Contractor shall submit complete termination inventory schedules no later than
120 days from the effective date of termination, unless extended in writing by the
Contracting Officer upon written request of the Contractor within this 120-day period.

(d) After expiration of the plant clearance period as defined in Subpart 45.6 of the Federal
Acquisition Regulation, the Contractor may submit to the Contracting Officer a list,
certified as to quantity and quality, of termination inventory not previously disposed
of, excluding items authorized for disposition by the Contracting Officer. The
Contractor may request the Government to remove those items or enter into an
agreement for their storage. Within 15 days, the Government will accept title to those
items and remove them or enter into a storage agreement. The Contracting Officer
may verify the list upon removal of the items, or if stored, within 45 days from
submission of the list, and shall correct the list, as necessary, before final settlement.

(e) After tennination, the Contractor shall submit a final tennination settlement proposal
to the Contracting Officer in the form and with the certification prescribed by the
Contracting Officer. The Contractor shall submit the proposal promptly, but no later
than I year from the effective date of tennination, unless extended in writing by the
Contracting Officer upon written request of the Contractor within this I-year period.
However, if the Contracting Officer detennines that the facts justify it, a termination
settlement proposal may be received and acted on after 1 year or any extension. If the
Contractor fails to submit the proposal within the time allowed, the Contracting
Officer may detennine, on the basis of information available, the amount, if any, due
the Contractor because of the tennination and shall pay the amount determined.

(f) Subject to paragraph (e) of this clause, the Contractor and the Contracting Officer may
agree upon the whole or any part of the amount to be paid or remaining to be paid
because of the termination. The amount may include a reasonable allowance for profit
on work done. However, the agreed amount, whether under this paragraph (f) or
paragraph (g) of this clause, exclusive of costs shown in subparagraph (g)(3) of this
clause, may not exceed the total contract price as reduced by (1) the amount of
paymcrIl~ pr~vjou~ty mad~ and (2) m~ cornraCl pric~ of worK nut l~nnjnal~d. 1 n~ r
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contract shall be modified, and the Contractor paid the agreed amount. Paragraph (g)
of this clause shall not limit, restrict, or affect'e amount that may be agreed upon to
be paid under this paragraph.

(g) If the Contractor and the Contracting Officer fail to agree on the whole amount to be
paid because of the termination of work, the Contracting Officer shall pay the
Contractor the amounts determined by the Conttacting Officer as follows, but without
duplication of any amounts agreed on under pam graph (f) of this clause:

1) The contract price for completed supplies or services accepted by the Government
(or sold or acquired under subparagraph (b)(9) of this clause) not previously paid
for, adjusted for any saving of freight and other charges.

(2) The total of-
(i) The costs incurred in the perfonnance of the work tenninated, including

initial costs and preparatory expens~ allocable thereto, but excluding any
costs attributable to supplies or services paid or to be paid under
subparagraph (g)( 1) of this clause;

(ii) The cost of settling and paying termiination settlement proposals under
tenninated subcontracts that are properly chargeable to the tenninated
portion of the contract if not includdd in subdivision (g)(2)(i) of this
clause; and

(iii) A sum, as profit on subdivision (g)(~)(i) of this clause, detennined by the
Contracting Officer under 49.202 ottthe Federal Acquisition Regulation,
in effect on the date of this contract, to be fair and reasonable; however, if
it appears that the Contractor would Ihave sustained a loss on the entire
contract had it been completed, the ~ontracting Officer shall allow no
profit under this subdivision (g)(2)(iii) and shall reduce the settlement to
reflect the indicated rate of loss.

(3) The reasonable costs of settlement of the work terminated, including -
(i) Accounting, legal, clerical, and other expenses reasonably necessary for

the preparation of tennination settlement proposals and supporting data;
(ii) The tennination and settlement of subcontracts (excluding the amounts of

such settlements); and
(iii) Storage, transportation, and other costs incurred, reasonably necessary for

the preservation, protection, or disposition of the tennination inventory.

(h) Except for nonnal spoilage, and except to the extent that the Govenunent expressly
assumed tIle risk of loss, the Contracting Officer,shall exclude from the amounts
payable to the Contractor under paragraph (g) of this clause, the fair value, as
determined by the Contracting Officer, of property that is destroyed, lost, stolen, or
damaged so as to become undeliverable to the Govenunent or to a buyer.

(i) The cost principles and procedures of Part 31 of the Federal Acquisition Regulation, in
effect on tIle date of this contract, shall govern all costs claimed, agreed to, or
determined under this clause.
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(j) The Contractor shall have the right of appeal, under the Disputes clause, from any
determination made by the Contracting Officer under paragraph (e), (g), or (1) of this
clause, except that if the Contractor failed to submit the tennination settlement
proposal or request for equitable adjustment within the time provided in paragraph (e)
or (I), respectively, and failed to request a time extension, there is no right of appeal.

(k) In arriving at the amount due the Contractor under this clause, there shall be deducted

All unliquidated advance or other payments to the Contractor under the
terminated portion of this contract;

(

(2) Any claim which the Government has against the Contractor under this contract;
and

3)

The agreed price for, or the proceeds of sale of, materials, supplies, or other things
acquired by the Contractor or sold under the provisions of this clause and not
recovered by or credited to the Government.

(1) If the tennination is partial, the Contractor may file a proposal with the Contracting
Officer for an equitable adjustment of the price(s) of the continued portion of the
contract. The Contracting Officer shall make any equitable adjustment agreed upon.
Any proposal by the Contractor for an equitable adjustment under this clause shall be
requested within 90 days from the effective date of tennination unless extended in
writing by the Contracting Officer.

(m) The Government may, under the terms and conditions it prescribes, make partial
payments and payments against costs incurred by the Contractor for the
terminated portion of the contract, if the Contracting Officer believes the total of
these payments will not exceed the amount to which the Contractor will be
entitled.

(2) If the total payments exceed the amount finally detennined to be due, the
Contractor shall repay the excess to the Government upon demand, together with
interest computed at the rate established by the Secretary of the Treasury under 50
V.S.C. App. 1215(b)(2). Interest shall be computed for the period from the date
the excess payment is received by the Contractor to the date the excess is repaid.
Interest shall not be charged on any excess payment due to a reduction in the
Contractor's termination settlement proposal because of retention or other
disposition of termination inventory until 1 0 days after the date of the retention or
disposition, or a later date determined by the Contracting Officer because of the
circumstances.

(n) Unless otherwise provided in this contract or by statute, the Contractor shall maintain
all records and documents relating to the tenninated portion of this contract for 3 years
after final settlement. This includes all books and other evidence bearing on the
Contractor's costs and expenses under this contract. The Contractor shall make these
records
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photographs, microphotographs, or other authentic reproductions may be maintained
instead ot~ original records and documents.

I-51 52.249-8 DEFAULT (FIXED-PRICE SUPPLY AND SERVICE) (APR 1984)

(a) (1) The Government may, subject to paragraphs (c) and (d) of this clause, by written
notice of default to the Contractor, tenninate this contract in whole or in part if the
Contractor fails to --
(i) Deliver the supplies or to perform the services within the time specified in

this contract or any extension;
(ii) Make progress, so as to endanger performance of this contract (but see

subparagraph (a)(2) of this clause); or
(iii) Perform any of the other provisions of this contract (but see subparagraph

(a)(2) of this clause).

(2) The (30vemment's right to tenninate this contract under subdivisions (a)(l)(ii)
and (l)(iii) of this clause, may be exercised if the Contractor does not cure such
failUIoe within 10 days (or more if authorized in writing by the Contracting
Officer) after receipt of the notice from the ,Contracting Officer specifying the
failure.

(b) If the Government tenninates this contract in whole or in part, it may acquire, under
the terms and in the manner the Contracting Officer considers appropriate, supplies or
services similar to those terminated, and the Contractor will be liable to the
Government for any excess costs for those supplies or services. However, the
Contractor shall continue the work not tenninated.

(c) Except for defaults of subcontractors at any tier, the Contractor shall not be liable for
any excess costs if the failure to perfonn the contract arises from causes beyond the
control and without the fault or negligence of the Contractor. Examples of such causes
include

(l) acts of God or of the public enemy,

(2) acts of the Government in either its sovereign or contractual capacity,

(3)

(4)

(5) epidemics,

(6) quarantine restrictions,

(7) strike~;,

(8) freight embargoes, and
i~) ~,';;ually .0';;'0 ~=tI,.,. 105 I ~
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In each instance the failure to perfonn must be beyond the control and without the
fault or negligence of the Contractor.

(d) If the failure to perfonn is caused by the default of a subcontractor at any ti er, and if
the cause of the default is beyond the control of both the Contractor and subcontractor,
and without the fault or negligence of either, the Contractor shall not be liable for any
excess costs for failure to perfonn, unless the subcontracted supplies or services were
obtainable from other sources in sufficient time for the Contractor to meet the required
delivery schedule.

(e) If this contract is tenninated for default, the Government may require the Contractor to
transfer title and deliver to the Government, as directed by the Contracting Officer,

any

(1) completed supplies, and

(2) partially completed supplies and materials, parts, tools, dies, jigs, fixtures, plans,
drawings, infonnation, and contract rights (collectively referred to as "manufacturing
materials" in this clause) that the Contractor has specifically produced or acquired for
the tenninated portion of this contract.

Upon direction of the Contracting Officer, the Contractor shall also protect and
preserve property in its possession in which the 6overnment has an interest.

(t) The Government shall pay contract price for completed supplies delivered and
accepted. The Contractor and Contracting Officer shall agree on the amount of
payment for manufacturing materials delivered and accepted and for the protection and
preservation of the property. Failure to agree will be a dispute under the Disputes
clause. The Government may withhold from these amounts any sum the Contracting
Officer determines to be necessary to protect the Government against loss because of
outstanding liens or claims of former lien holders.

(g) If, after termination, it is detennined that the Contractor was not in default, or that the
default was excusable, the rights and obligations of the parties shall be the same as if
the tennination had been issued for the convenience of the Government.

(h) The rights and remedies of the Government in this clause are in addition to any other
rights and remedies provided by law or under this contract.

[,51 

52.253-1 COMPUTER GENERATED FORMS. (JAN 1991)

(a) Any data r(~quired to be submitted on a Standard or Optional Form prescribed by the
Federal Acquisition Regulation (FAR) may be submitted on a computer generated
version of 1:he form, provided there is no change to the name, content, or sequence of
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the data elements on the form, and provided the
l fonn carries the Standard or Optional

Fonn number and edition date.

(b) Unless prohibited by agency regulations, any d~ta required to be submitted on an
agency unique form prescribed by an agency supplement to the FAR may be submitted
on a computer generated version of the form prQvided there is no change to the name,
content, or sequence of the data elements on the form and provided the form carries
the agency form number and edition date.

( c) If the Contractor submits a computer generated version of a form that is different than
the required form, then the rights and obligation~ of the parties will be determined
based on the content of the required form. I

1.52 952.204-2 SECURITY. (MAY 2002)

(a) Responsibility. It is the contractor's duty to safeguard all classified infonnation, special
nuclear material, and other DOE property. The qontractor shall, in accordance with
DOE security regulations and requirements, be responsible for safeguarding all
classified infonnation and protecting against sabotage, espionage, loss or theft of the
classified documents and material in the contractor's possession in connection with the
perfonnance of work under this contract. Except as otherwise expressly provided in
this contract, the contractor shall, upon completibn or termination of this contract,
transmit tc, DOE any classified matter in the pos~ession of the contractor or any person
under the contractor's control in connection with! perfonnance of this contract. If
retention by the contractor of any classified matter is required after the completion or
termination of the contract, the contractor shall identify the items and types or
categories of matter proposed for retention, the rt:;asons for the retention of the matter,
and the proposed period of retention. If the retention is approved by the contracting
officer, th{: security provisions of the contract shall continue to be applicable to the
matter retained. Special nuclear material shall ndt be retained after the completion or
tennination of the contract.

(b) Regulations. The contractor agrees to comply with all security regulations and
requirements of DOE in effect on the date of award.

(c) Definition of classified infonnation. The tenD "classified infonnation" means
Restricted Data, Fonnerly Restricted Data, or National Security Infonnation.

(d) Definition of restricted data. The tenn "Restricte~ Data" means all data concerning (1:
design, manufacture, or utilization of atomic we~ons; (2) the production of special
nuclear material; or (3) the use of special nuclear material in the production of energy,
but shall not include data declassified or remove<J from the Restricted Data category
pursuant to Section 142 of the Atomic Energy ACt of 1954, as amended.

(e) Definition offonnerly restricted data. The tenn "ronnerly Restricted Data" means all
data removed from the Restricted Data category under section 142 d. of the Atomic
Energy Act of 1954, as amended. I
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Definition of National. Security Infonnation. The tenn "National Security Infonnation
means any infonnation or material, regardless of its physical fonn or characteristics,
that is o\\'lled by, produced for or by, or is under the control of the United States
Government, that has been detennined pursuant to Executive Order 12356 or prior
Orders to require protection against unauthorized disclosure, and which is so

designated.

(f)

(g) Definition of Special Nuclear Material (SNM). SNM means: (1) plutonium, uranium
enriched in the isotope 233 or in the isotope 235, and any other material which
pursuant to the provisions of Section 51 of the Atomic Energy Act of 1954, as
amended, has been determined to be special nuclear material, but does not include
source material; or (2) any material artificially enriched by any of the foregoing, but
does not include source material.

(h) Security clearance of personnel. The contractor shall not pennit any individual to have
access to any classified infonnation, except in accordance with the Atomic Energy Act
of 1954, as amended, Executive Order 12356, and the DOE's regulations or
requirements applicable to the particular level and category of classified information to

which access is required.

(i) Criminalliability. It is understood that disclosure of any classified information relating
to the work or services ordered hereunder to any person not entitled to receive it, or
failure to safeguard any classified information that may come to the contractor or any
person under the contractor's control in connection with work under this contract, may
subject the contractor, its agents, employees, or subcontractors to criminal liability
under the laws of the United States. (See the Atomic Energy Act of 1954, as amended,
42 U.S.C. 2011 et seq.; 18 V.S.C. 793 and 794; and E.O. 12356.)

'oreign Ownership, Control or Influence.0)

( The Contractor shall immediately provide the cognizant security office written
notice of any change in the extent and nature of foreign ownership, control or
influence over the Contractor which would affect any answer to the questions
preseJ1ted in the Certificate Pertaining to Foreign Interests, Standard Fonn 328 or
the Foreign Ownership, Control or Influence questionnaire executed by the
Contractor prior to the award of this contract. In addition, any notice of changes in
ownership or control which are required to be reported to the Securities and
Exchange Commission, the Federal Trade Commission, or the Department of
Justice shall also be furnished concurrently to the Contracting Officer.

(2) If a Contractor has changes involving foreign ownership, control or influence,
DOE must detennine whether the changes will pose an undue risk to the common
defense and security. In making this detennination, DOE will consider proposals
made by the Contractor to avoid or mitigate foreign influences.

(3) If the cognizant security office at any time determines that the Contractor is, or is
potentially, subject to foreign ownership, control or influence, the Contractor shall
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to safeguard any classified infonnation or special nuclear material.

(4) The Contractor agrees to insert tenns that confonn substantially to the language of
this clause, including this paragraph, in all subcontracts under this contract that
will require subcontractor employees to possess access authorizations.
Additionally, the Contractor must require subcontractors to have an existing DOD
or DOE Facility Clearance or submit a completed Certificate Pertaining to
Foreign Interests, Standard Fonn 328, required in DEAR 952.204-73 prior to
award of a subcontract. Infonnation to be provided by a subcontractor pursuant to
this clause may be submitted directly to the Contracting Officer. For purposes of
this clause, subcontractor means any subcontractor at any tier and the term
"Contracting Officer" means the DOE Contracting Officer. When this clause is
included in a subcontract, the term "Contractor" shall mean Subcontractor and the
term ..contract" shall mean subcontract.

(5) The Contracting Officer may terminate this contract for default either if the
Contractor fails to meet obligations imposed by this clause or if the Contractor
creates a FOCI situation in order to avoid performance or a termination for
default. The Contracting Officer may terminate this contract for convenience if
the Contractor becomes subject to FOCI and for reasons other than avoidance of
performance of the contract, cannot, or chooses not to, avoid or mitigate the FOCI

problem.

1.53 952.231-71 INSURANCE-LITIGATION AND CLAIMS. (APR 2002)

(a) The contractor may, with the prior written authorization of the contracting officer, and
shall, upon the request of the Government, initiate litigation against third parties,
including proceedings before administrative agencies, in connection with this contract.
The contractor shall proceed with such litigation in good faith and as directed from
time to time by the contracting officer.

(b) The contractor shall give the contracting officer immediate notice in writing of any
legal proceeding, including any proceeding before an administrative agency, filed
against the contractor arising out .of the performance of this contract. Except as
otherwise directed by the contracting officer, in writing, the contractor shall furnish
immediately to the contracting officer copies of all pertinent papers received by the
contractor with respect to such action. The contractor, with the prior written
authorization of the contracting officer, shall proceed with such litigation in good faith
and as directed from time to time by the contracting officer.

(c) (1) Except as provided in paragraph (c)(2) of this clause, the contractor shall procure
and maintain such bonds and insurance as required by law or approved in writing
by the contracting officer.

(2) The contractor may, with the approval of the contracting officer, maintain a self-
insurance program; provided that, with respect to workers' compensation, the
contractor is qualified pursuant to statutory authority.

J'
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for those periods as the contracting officer may require or approve and withsureties and insurers approved by the contracting officer. .

(d) The contractor agrees to submit for the contracting officer's approval, to the extent and
in the maImer required by the contracting officer, any other bonds and insurance that
are maintained by the contractor in connection with the performance of this contract
and for which the contractor seeks reimbursement. If an insurance cost (whether a
premium for commercial insurance or related to self-insurance) includes a portion
covering (;osts made unallowable elsewhere in the contract, and the share of the cost
for coverage for the unallowable cost is determinable, the portion of the cost that is
otherwise an allowable cost under this contract is reimbursable to the extent
determined by the contracting officer.

(e) Except as provided in paragraphs (g) and (h) of this clause, or specifically disallowed
elsewhere in this contract, the contractor shall be reimbursed--

) For that portion of the reasonable cost of bonds and insurance allocable to this
contract required in accordance with contract tenns or approved under this clause,
and

:2) For liabilities (and reasonable expenses incidental to such liabilities, including
litigation costs) to third persons not compensated by insurance or otherwise
without regard to and as an exception to the limitation of cost or limitation of
funds clause of this contract.

(f) The Government's liability under paragraph ( e) of this clause is subject to the
availability of appropriated funds. Nothing in this contract shall be construed as
implying that the Congress will, at a later date, appropriate funds sufficient to meet
deficiencies.

(g) Notwithstanding any other provision of this contract, the contractor shall not be
reimbursed for liabilities (and expenses incidental to such liabilities, including
litigation costs, counsel fees, judgment and settlements)--

1 Which are otherwise unallowable by law or the provisions of this contract; or

(2) For which the contractor has failed to insure or to maintain insurance as required
by law, this contract, or by the written direction of the contracting officer.

(h) In addition to the cost reimbursement limitations contained in 48 CFR part 31, as
supplemented in 48 CFR part 931, and notwithstanding any other provision of this
contract, the contractor's liabilities to third persons, including employees but excluding
costs incidental to workers' compensation actions (and any expenses incidental to such
liabilities, including litigation costs, counsel fees, judgments and settlements), shall
not be reimbursed if such liabilities were caused by contractor managerial personnel's-

(1) -w"illiut ffitscollaUCI, rA~110
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(2) Lack of good faith, or

(3) Failure to exercise prudent business judgment, which means failure to act in the
same manner as a prudent person in the conduct of competitive business; or, in
the case of a non-profit educational institution, failure to act in the manner that a
prudent person would under the circumstances prevailing at the time the decision
to inl:;ur the cost is made.

(i) The burden of proof shall be upon the contractor to establish that costs covered by
paragraph (h) of this clause are allowable and r~asonable if, after an initial review of
the facts, the contracting officer challenges a specific cost or infomls the contractor
that there is reason to believe that the cost results from willful misconduct, lack of
good faith, or failure to exercise prudent busine$s judgment by contractor managerial
personnel.

(j) (1) All litigation costs, including counsel fees, judgments and settlements shall be
differentiated and accounted for by the contractor so as to be separately
identifiable. If the contracting officer provi$ionally disallows such costs, then the
contractor may not use funds advanced by POE under the contract to finance the
litigation.

(2) Punitive damages are not allowable unless the act or failure to act which gave rise
to the liability resulted from compliance with specific terms and conditions of the
contract or written instructions from the coIiltracting officer.

(3) The portion of the cost of insurance obtain~ by the contractor that is allocable to
coverage of liabilities referred to in paragraph (g)(l) of this clause is not
allowable.

(4) The tenD "contractor's managerial personnel" is defined in the Property clause in
this contract.

(k) The contractor may at its own expense and not a~ an allowable cost procure for its
own protection insurance to compensate the contractor for any unallowable or
unreimbursable costs incurred in connection with contract performance.

(I) If any suit or action is filed or any claim is made: against the contractor, the cost and
expense of which may be reimbursable to the contractor under this contract, and the
risk of which is then uninsured or is insured for less than the amount claimed, the
contractor shaII--

Immediately notify the contracting officer apd promptly furnish copies of all
pertinent papers received; I
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(2) Auth,orize Department representatives to collaborate with: in-house or DOE-
approved outside counsel in settling or defending the claim; or counsel for the
insurance carrier in settling or defending the claim if the amount of the liability
claimed exceeds the amount of coverage, unless precluded by the terms of the
insurance contract; and

(3) Authorize Department representatives to settle the claim or to defend or represent
the contractor in and/or to take charge of any litigation, if required by the
Department, if the liability is not insured or covered by bond. In any action
against more than one pepartment contrac~or, the Department may require the
contractor to be represented by common cQunsel. Counsel for the contractor may,
at the contractor's own expense, be associated with the Department
representatives in any such claim or litigation.

112
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SECTION J -LIST OF A TT ACHMENTS

J.t REPORT DISTRIBUTION ADDRESSEE LIST (MAR 2004)

(a) U.S. Department of Energy
Oak Ridge Operations Office
A TIN: Contracting Officer's Representative
P.O. Box 2001
Oak Ridge, Tennessee 3783 I

Number of Copies:

(b) U.S. Department of Energy
Oak Ridge Operations Office
ATTN: Ordering Contracting Officer's Representative
P.O. Box 2001
Oak Ridge, Tennessee 37831

Number of Copies

(c) U.S. Department of Energy
Oak Ridge Operations Office
ATTN: Ballard Jackson, Contract Specialist
P.O. Box 2001
Oak Ridge, Tennessee 37831

Number of Copies: 1

QUARTERLY STATUS REPORTS (MAR 2004)J.2

By the fifteenth day of the month following the end of each quarter of the fiscal year
(January 15, April 15, July 15, and October 15) the Contractor shall provide a summary
report to the Contracting Officer's Representative (COR). The report shall include the

following:

(a) For each shipper for the previous quarter, the Contractor shall report the number of
waste shipments and corresponding manifests received under this contract. The
amount of waste disposed during the reporting period shall be reported by manifest,
and the radionuclide content as defined on the characterization data provided or as
otherwise determined by the Contractor shall be provided. Any vehicle contamination
exceeding release criteria shall be identified for each shipment, and information on
container and pallet disposition for each shipment shall also be provided.

(b) A listing of any deviated or rejected shipments during the previous quarter, including
any corrective action (e.g. treatment of nonconforming waste for excess moisture)

performed by the Contractor.
(c) Occurrences or events which adversely affected disposal operations and associated

l Final, June 3, 2004 v"ir
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quarter.

(e) A forecast of the current quarter's activities.

J.3 FINAL PROJECT REPORT (MAR 2004)

A Final Project Report that summarizes all licensing, pennitting, handling,

characterization, storage, inventory, disposal, and records management activities for the
project shall be provided to the CO/COR within thr(};e (3) months after all wastes are
accepted for disposal or within three (3) months of Gontract termination notice. This report
can reference ,other documents, such as the Project File or Project Records Plan. In the
event that all work has been completed satisfactorily, this report shall be accompanied by a
letter, signed by the Contractor's project manager anp a senior corporate manager, stating
that the Contractor has completed all disposal activities and certifying the validity of the
infonnation contained in the report.




