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2005-2007 COMMITTEE NOTE

The form is amended to implement amendments to the Bankruptcy Code
contained in the Bankruptcy Abuse Prevention and Consumer Protection Act of
2005, Pub. L. No. 109-8, 119 Stat. 23 (April 20, 2005)(“BAPCPA”).  The period
for which the debtor must provide all names used and information about any prior
bankruptcy cases is now eight years to match the required time between the
granting of discharges to the same debtor in § 727(a)(8) of the Code as amended
in 2005.   In conformity with Rule 9037, the debtor is directed to provide only the
last four digits of any individual’s tax-identification number.

The box indicating the debtor’s selection of a chapter under which to file
the case is amended to delete “Sec. 304 - Case ancillary to foreign proceeding”
and replace it with “Chapter 15 Petition for Recognition of a Foreign Main
Proceeding” and “Chapter 15 Petition for Recognition of a Foreign Nonmain
Proceeding” reflecting the 2005 repeal of § 304 and enactment of chapter 15 of
the Code.  A statement of venue to be used in a chapter 15 case also is added on
page 2 of the form. 

The section labeled “Type of Debtor” is amended to include, below the
checkbox for “Individual or Joint,” a direction to “See Exhibit D on page 2 of this
form.”  This addition alerts individual debtors that Exhibit D on page 2 of the
form applies to them.  Exhibit D, more fully described below, addresses the
prepetition credit counseling requirements added to the Code by BAPCPA.  The
subtitle, “Form of Organization,” is added, and this section also is revised to make
clear that a limited liability corporation (“LLC”) or limited liability partnership
(“LLP”) should identify itself as a “corporation.”  

The form also is amended in several ways to assist the courts in evaluating
their workload and fulfilling the statistical reporting requirements of 28 U.S.C. 
§ 159, enacted as part of BAPCPA.  Accordingly, a new section of the form
labeled “Nature of Business,” is added that contains both existing checkboxes that
identify certain types of debtors for which the Bankruptcy Code provides special
treatment, such as stockbrokers and railroads, and a new checkbox for a “health
care business” for which the 2005 amendments to the Code include specific
requirements.  This section of the form also contains a checkbox for single asset
real estate debtors, so they can be identified at the time of filing.  All other
businesses will mark the checkbox labeled “Other.” Another new section titled
“Tax-Exempt Entity” contains a checkbox to be used by qualified organizations. 



The Judicial Conference of the United States and the Administrative Office of the
United States Courts will use this information in preparing statistical reports and
analyses for Congress.  

A checkbox also is added for an individual debtor to indicate that the
debtor is applying for a waiver of the filing fee, to implement the 2005 enactment
of 28 U.S.C. § 1930(f) authorizing the bankruptcy court to waive the filing fee in
certain circumstances.  The description directs the debtor to the Official Form for
the application that must be filed for the court’s consideration.

The section labeled “Nature of Debts” is amended to state the statutory
definition of a “consumer debt” and to modify both the consumer and business
categories by adding the word “primarily” to both choices to make it clearer to
individual debtors that “business” may be the appropriate choice if personal debts
have been incurred to finance a business venture.

Although the 2005 Act eliminated from the Code any option to elect to be
treated as a “small business” in a chapter 11 case, new provisions for “small
business” debtors added by BAPCPA make it desirable to identify eligible
debtors at the outset of the case.  Accordingly, the section of the form labeled
“Chapter 11 Small Business” is revised and renamed “Chapter 11 Debtors” for
this purpose.  Chapter 11 debtors that meet the definition of “small business
debtor” in § 101 of the Code are directed to identify themselves in this section of
the form.  Chapter 11 debtors whose aggregate noncontingent debts owed to non-
insiders or affiliates are less than $2,190,000 are directed to identify themselves in
this section.  A third part of this section attempts to identify chapter 11 cases that
are filed as pre-packaged cases, using criteria taken from § 1126(b) of the Code. 
Identifying “pre-packs” at filing will assist judges and court staff to manage these
cases appropriately.

The statistical information concerning the number of creditors and
estimated assets and liabilities is revised to provide more detail.

 BAPCPA also added a new § 109(h) to the Code.  To implement this
provision, a section labeled “Exhibit D” is inserted on page 2 of the form, and a
separate Exhibit D is added.  These additions will enable individual debtors to
certify that they have received budget and credit counseling prior to filing, as
required by § 109(h), or request a temporary waiver of, or exemption from, the
requirement, if they meet the statutory requirements for such relief.  Exhibit D
includes directions to attach required documentation or, if the debtor requests a
temporary waiver or an exemption, a motion for a determination by the court. 
Exhibit D also states the requirement that all individual debtors must obtain a
briefing from an approved credit counseling agency before filing a bankruptcy
case, unless one of the very limited exceptions applies, and further states the
consequences that may be faced by any debtor who fails to comply.



Space is provided on page 2 for a debtor who is a tenant of residential real
property to certify whether the debtor’s landlord has a judgment against the
debtor for possession of the premises, whether under applicable nonbankruptcy
law the debtor would be permitted to cure the monetary default, and whether the
debtor has made the appropriate deposit with the court.  This addition to the form
implements § 362(l) which was added to the Code in 2005.  And a box is
provided that allows the debtor to certify that s/he has served the landlord with the
certification as required by § 362(l)(1).

The signature sections and the declaration under penalty of perjury by an
individual debtor concerning the notice received about bankruptcy relief, the
declaration under penalty of perjury by a bankruptcy petition preparer, and the
attorney signature box are amended to include new material mandated by the
2005 Act.  The attorney signature box is also amended to remind the attorney that
in a case in which § 707(b)(4)(D) applies, that the signature constitutes a
certification that the attorney has no knowledge after an inquiry that the
information in the schedules filed with the petition is incorrect. A signature
section is also provided for a representative of a foreign proceeding.


