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UNITED STATESBANKRUPTCY COURT
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Inre
Chapter 7
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Haintiff, Adv. No. 98 A 169
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ROBERT CARL HARR,
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

This matter is before the Court on the complaint under 8 523(a)(5) of the Bankruptcy Code,
11 U.S.C. 8101 et seq. (“Code’) brought by Paintiff Lynn Harr (“Lynn”), the Debtor’s former
wife. The Court hed atrid on May 4, 2000, and it has reviewed the documents submitted as
exhibits.

Findings of fact

1. Debtor/Defendant Robert C. Harr (the “Debtor”) and Lynn were divorced pursuant to a

judgment of dissolution of marriage (the * Judgment of Dissolution”) entered by the Domestic



Redations Divison of the Circuit Court of Cook County, Illinois ( the “ State Court”) on April 22,
1985.

2. The Judgment of Dissolution incorporated a written agreement dated December 28,
1984 (the “ Agreement”) that was intended to provide for settlement of dl rights and matters arising
out of the marital relationship.

3. Under the terms of the Judgment of Dissolution, Lynn was awarded custody of the
parties three minor children.

4. Article VII of the Agreement, captioned “ Periodic Allowance for Wife and Related
Matters,” contained the following provisions regarding monthly payments to be made by the Debtor:

1. Robert shall pay to Lynn, asand for her dlowance for unalocated support
and maintenance, the following amounts, payments to be made in equa monthly
ingalments beginning January 1, 1985 asfollows:

a. 1985 - $10,560.00 per year
b. 1986 - $11,560.00 per year
c. 1987 - $12,560.00 per year
d. 1988 - $13,560.00 per year
e. 1989 - $14,560.00 per year

2. The paymentsto Lynn for unallocated support shal continue until the first to
happen of the following:

a Thedeath of Lynn, notwithstanding the intervening prior degth of Robert;
b. The remarriage of Lynn, notwithstanding the intervening prior death of
Robert.

c. Fveyearsfrom the entry of the Judgment of Dissolution.

3. All of the payments to be made by the Husband to the Wife pursuant to this
Article VI of this Agreement will be periodic paymentsin discharge of alegd
obligation, which, because of the maritd or family relaionship, isimposed on or
incurred by the Husband under a written instrument incident to a dissolution of
marriage, dl within the meaning and intent of Sections 71(a) and 215 of the Interna
Revenue Code of 1954, as amended and as now in effect, and of smilar provisons
of future laws, and that such payments will be includible in the Wifée s grossincome




pursuant to Section 71(a) and will be deductible by the Husband from his gross
income pursuant to Section 215 in determining their respective taxable income.

4. Commencing with and including the caendar year 1985 and for the years as
st forth in paragraph 1 above, so long as Robert pays the support alowances set
forth herein Robert done shal be entitled to claim Julie and Maureen as dependents
on his Federd and State Income tax returns. Lynn done shdl be entitled to claim
Catherine as a dependent on her Federd and State income tax returns. Upon the
first to occur of the dates as set forth in paragraph 2 above, Robert shal aone be
alowed Maureen as an exemption and Lynn shall then be dlowed Julie and
Catherine as exemptions.

5. At thefirgt of any of the contingencies as aforesaid in paragraph 2 of Article
V11, which shall terminate unalocated support, Robert shal then pay to Lynnan
amount for child support pursuant to 11l. Rev. Stat. c. 40 Section 505 or the law
whichisin effect at thet time.

5. Article X of the Agreement, captioned “ Property Settlement,” contained the following
provision regarding the marita residence (the “Residence’):
1. Red Property - Marital residence - 2539 Marcy, Evanston, Illinois

a Upon the effective date of this agreement, ROBERT shdl be dlowed to
refinance the outstanding mortgage on said premises or gpply for a second
mortgage, the maximum amount to be $35,000. Lynn shdl, if necessary, cooperate
and execute any and al documents in conjunction with said loan and completion of
any gpplications. If Robert is unable to obtain aloan in the aforesaid amount,
Robert’sinterest shal be $35,000, which shdl be paid him at the first of the
following to occur:

(1) Degth of Lynn;

(2) Last child reaching age 18 or emancipation;

(3) Agreement of the parties;

(4) Robert subsequently obtaining said financing for $35,000.00.

b. Robert shdl be dlowed to keep said funds soldly as his own money, as and
for full consderation for hisinterest in said property, and, upon receipt of said
money, shdl quit dam any and dl interest he hasin sad premisesto Lynn, which
shall not be recorded until said premisesis sold pursuant to any of the contingencies
as st forth above.

C. Robert shdl be soldly respongible for any and al mortgage payments on said



premises, including taxes and insurance and shall be dlowed to teke any and all
interest deductions, tax deductions, and the like for the same.

d. If said document isrecorded, or, if the Interna Revenue Service rules thet
said mortgage payments are in any way not deductible to Robert, it is agreed that
any said sum paid by Robert shal be additiona periodic payment in discharge of a
legd obligation more fully set forth in Article VI, paragraph 3 above.

e. Any reparsto the marita premises shdl be the sole responsibility of Lynn.

6. At thetime of the parties’ divorce, afirst mortgage encumbered their interest in the
Resdence. However, the parties presented no evidence at trid concerning the vaue of the
Resdence in April 1985 or the amount of the mortgage lien at that time.

7. Shortly after entry of the Judgment of Dissolution, the Debtor obtained a second
mortgage, and received the $35,000.00 in loan proceeds contemplated under the Agreement. Per
Lynn's uncontroverted testimony on the question,* as a conseguence of having received the
payment, the Debtor was not entitled to receive any portion of cash proceeds from a sde of the
Residence.

8. Other provisonswithin Article X of the Agreement divided furniture and furnishings
between the parties, and provided that the Debtor would pay Lynn $9,000.00 for stocks, bonds
and bank accounts held jointly or in the names of the Debtor and the children. Lynn wasto keep all
furs, jewdry, clothing or other persond items belonging to her, and each party was awarded an

automobile. Lynn aso released any interest she had in Robert’ s pension plan with his employer.

The parties presented no evidence at trid asto how they valued most of these items of property.

Because of Lynn's falure to name the Debtor as awitness, his testimony at trid was limited to
matters on which his own attorney questioned him. The scope of the Debtor’ s direct testimony wasvery
limited, and he did not chalenge the credibility of most of Lynn's testimony.



9. Because of the lack of evidence concerning the vaue of marital properties, it cannot be
determined whether the payment of amounts due on the mortgages would have had the effect of
equdizing the divison of marital property.

10. After the Debtor failed to make certain mortgage payments and to contribute toward
payment of certain medica expenses, Lynn returned to the State Court in 1997. Although most
pleadings from the State Court have not been made part of the record, atranscript of August 26,
1997 indicates that Lynn filed a petition for rule to show cause, and that the Debtor filed amotion to
terminate maintenance. In the proceedings that followed, Lynn took the position the Debtor’s
obligation to make mortgage payments on the Residence was part of the property settlement
incorporated into the Judgment of Dissolution. The Debtor countered that the payments were
unallocated support, which needed to be modified.

11. The State Court judge did not hear testimony concerning the parties’ financid needs
and their intentions at the time the Agreement was drafted. Instead, based on hisreading of the
Agreement, he concluded that the Debtor’ s obligation to make mortgage payments was part of the
parties property settlement.

12. At the conclusion of the August 26, 1997 hearing, the State Court entered the following
order and judgment (1997 Judgment”):

This cause coming to be heard for hearing on Respondent’ s Petition to Terminate
Maintenance to Petitioner, commence Maintenance to Respondent and for Other
Relief and Petitioner’ s Amended Petition for Rule to Show Cause, both parties
gppearing with counsd, the Court hav[ing] conducted a hearing and finding the
mortgage payments, real estate tax payments and insurance payments are not
unallocated support, but part of a property settlement under the Judgment for
Dissolution of Marriage and that the Respondent has an affirmative obligeation to pay

the mortgage, taxes and insurance and the Petitioner withdrawing her Amended Rule
to Show Cause Petition and the parties agreeing to proceed on said Amended



Petition only to enforce Respondent’ s obligations under the Judgment for Dissolution
of Marriage and the Court being otherwise fully advised in the premises:

IT ISHEREBY ORDERED, DECREED AND ADJUDGED:

A. Respondent Robert Harr has an affirmative obligation to continue to make
the mortgage payments, insurance payments and red estate tax payments for the
former marita residence pursuant to the Judgment for Dissolution of Marriage.

B. Respondent has incurred an obligation of $19,621.08 for hisfailure to pay
prior mortgage payments, insurance payments and red estate payments on the
former marital residence and for hisfailure to pay for Petitioner’s college education
as provided for in the Judgment for Dissolution of Marriage. A Judgment of
$19,621 is hereby entered in favor of Petitioner Lynn Harr and against Robert Harr
effective on this date.

C. Pditioner hasfalled to meet her burden of proving that Respondent has an
obligation to make any payments for the medica needs of the children or the parties
or for insurance payments for the reasons stated by the Court which are
incorporated into this Order as though fully set forth herein.

13. Severa months later, on or about October 14, 1997, Lynn brought an emergency

petition for rule to show cause in which she complained that due to the Debtor’ s failure to comply

with the State Court’ s order, there was an imminent danger of foreclosure on her interest in the

Resdence.

14. On November 13, 1997, the Debtor filed a voluntary petition for relief under Chapter 7

of the Bankruptcy Code. In his schedule of nonpriority unsecured debts, the Debtor listed afirst

mortgage debt in the amount of $35,871.94 and a second mortgage debt in the amount of

$24,448.91. In his schedule of priority unsecured debts, the Debtor included the 1997 Judgment in

favor of Lynn, in the amount of $19,621.00.

15. Inthis adversary proceeding, Lynn seeks a determination that al three debts are

nondischargesable under Code § 523(8)(5). Because the 1997 Judgment arises primarily out of the



Debtor’ s failure to make payments on the two mortgages on the Residence, for purposes of
determining dischargesbility, that debt will hereafter be treated the same as the Debtor’ s unliquidated
debtsfor falure to make payments on the mortgages.

Tedimony &t trid

16. Lynn was the only party who testified concerning the comparative financia Stuation of
each spouse a the time their marriage was dissolved. In her testimony, which the Court finds to be
credible, Lynn estimated that the Debtor earned $70,000.00 or more per year, while she earned
approximately $30,000.00 per year in a part-time job.

17. Before 1990, Lynn received payments of unallocated support, which she reported as
income on her tax returns. When the five-year period under Article V11 of the Dissolution
Agreement ended, the parties did not return to the State Court for a determination of the Debtor’s
obligation to pay child support. Instead, the Debtor determined the amount of child support that he
would pay. Through June 1991, Lynn received child support payments totaing approximately
$1,000.

18. Although Robert stopped making child support paymentsin June 1991, he continued to
make payments on the mortgages through 1996. Robert stopped making payments on the first
mortgage before he stopped paying on the second mortgage. Lynn consulted an attorney when
payments on the second mortgage ceased.

19. From the time the Judgment of Dissolution was entered until the Debtor stopped making
payments on the mortgages, Lynn's income from employment was insufficient to cover expenses for
the children and the home. In order to avoid foreclosure, Lynn had to borrow from friends and

obtain loans from banks and her retirement account.



20. When asked about the parties intentions a the time of their divorce, Lynn testified that
she understood the mortgage payments to be support, and that she believed that the Agreement had
been structured to provide tax benefits for the Debtor. Her objective was to recelve as much as
possible on a monthly basis.

21. Lynn professed inability to recall that during the 1997 proceedingsin the State Court,
shetook the position that the mortgage payments were owed as part of a property settlement.
When questioned at trid about the inconsstency, Lynn stated that she “didn’t care what they cdled
the payments.”?

22. The Debtor testified that he did not understand the provision in Article X of the
Agreament that if the Internd Revenue Service disdlowed deductions for mortgage payments on his
tax returns, the deductions would be recast as unalocated support and maintenance.

23. Having heard the testimony and viewed the parties demeanor, this Court assgnslittle
weight to the parties averments of inability to understand or to recal statements made in previous
litigation. Rather, it appeared that each party sought to overcome the effect of inconsstenciesin the
positions they previoudy have taken concerning the nature of the mortgage payments. Overdl,
however, this Court was persuaded that at the time the parties entered into the Agreement, they did
not specifically consider whether the mortgage payments under Article X were in the nature of
support or whether the payments were to equdize rights in marita property.

24. The Debtor’sincometax returnsfor 1994, 1995, 1997 and 1998 show no deductions

The parties have not provided atranscript of the trid in this adversary proceeding.



for dimony paid. The Debtor’s returns for 1994 and 1995° show deductions for taxes and interest.
Lynn'stax returns for years 1990 through 1998 show that she recognized no income from aimony
inthose years.

25. The Resdence was sold on or about July 30, 1999, with amounts due on the
mortgages paid from the proceeds of sde. After the sde, Lynn filed an amended complaint in which
she dleges that the Debtor’ s obligations under the two mortgages have been “lessened and
determined by such sde and payment of the mortgages.”

CONCLUSIONS OF LAW

1. Code § 523 (a)(5) providesthat a debtor is not discharged from any debt-

(5) to aspouse, former spouse, or child of the debtor, for aimony to, maintenance
for, or support of such spouse or child, in connection with a separation agreement,
divorce decree or other order of a court of record, determination made in
accordance with State or territoria law by a governmenta unit, or property
Settlement agreement, but not to the extent thet . . .

(A) such debt is assigned to another entity, voluntarily, by operation of
law, or otherwise (other than debts assigned pursuant to section 408(a)(3)
of the Socid Security Act, or any such debt which has been assigned to the
Federa Government or to a State or any politica subdivision of such State);
or

(B) such debt includes aliability designated as dimony, maintenance, or
support, unless such liahility is actualy in the nature of dimony, maintenance,
or support.

11 U.S.C. §523(8)(5).

2. Under the Code' s framework for degling with the marita obligations, a debt to aformer

spouse for aimony, maintenance, or support of the spouse or child pursuant to a divorce decreeis

The Debtor has not submitted tax returns for 1996 or for years before 1994.



nondischargesble under 8 523(a)(5), while a debt resulting from adivison of marita property isonly

dischargeable under § 523(a)(15). Beadey v. Adams (In re Adams), 200 B.R. 630, 632-33 (N.D.

[ll. 1996). The question whether a debt isin the nature of maintenance or support is a matter of

federd bankruptcy law, rather than state law. Kolodzig v. Reines (In re Reines), 142 F.3d 970,

972 (7" Cir. 1998), cert. denied, 525 U.S. 1068, 119 S.Ct. 797 (1999); Goinv. Rives(Inre

Goin), 808 F.2d 1391, 1392 (10" Cir. 1987).
3. In determining whether an obligation isaliagbility for support or maintenance, the court
must look to the substance of the obligation and not to |abels imposed by sate law. Maitlen v.

Maitlen (In re Maitlen), 658 F.2d 466, 468 (7" Cir. 1981). “[I]t isthe basisfor creation of the

obligation which determines whether it was intended as an equdization of property rights or as
support and maintenance.” In re Woods, 561 F.2d 27 (7" Cir. (1977). The determination is made
“looking at the substance of the agreement ‘viewed in the crucible of surrounding circumstances.””

Yeatesv. Yeates (In re Y eates), 807 F.2d 874, 878 (10" Cir. 1986).

4. When no dlear intent is expressed in amarital settlement agreement, the court must 1ook

to other factors and try to determine what the parties had in mind. Reines, 142 F.3d at 973.

Although the Seventh Circuit has expressed reservations about the utility of “factor-counting,” see
id., anumber of decisonsrecite alist of the factors bearing on the question whether an obligation

condtitutes adimony, maintenance or support,. See, eq., Nieman v. Nieman (In re Nieman), 237

B.R. 448, 452 (Bankr. N.D. Ill. 1999). Reevant factors include the labels used to describe the
obligation, and the placement of the obligation within a particular section of amarital settlement
agreement. Additional consderations include the timing and duration of payments, aswdl as

economic factors such as digparity in the parties earnings and whether there are children to be



provided for. Seeid. Although these factors are useful to illustrate categories of relevant evidence,

the ultimate inquiry is whether the parties intended to provide support. Sparksv. Spark (Inre

Sparks), 206 B.R. 481, 485 (Bankr. N.D. 111. 1997).

5. An award of maintenance and support is intended to provide the former spouse with
necessary goods and services which he or she would otherwise be unable to purchase. Nieman,
237 B.R. & 452. However, support is not necessarily limited to allowing the former spouse to “just
get by,” but may include payments that permit the former spouse to retain the sandard of living he or
she enjoyed while married. Sparks, 206 B.R. 481, 486 (Bankr. N.D. IIl. 1997) (citing Inre
Fitzgerdd, 9 F.3d 517, 521 (6™ Cir. 1993)). The fact that the debt is paid to a third party will not
affect dischargeahility, provided that the debt isin the nature of alimony, maintenance, or support
pursuant to a divorce decree. 1n re Brodsky, 239 B.R. 365, 370 (Bankr. N.D. I1I. 1999).

6. Here, the Debtor points out that the provison for payment of mortgage obligationsis
found in that section of the Agreement captioned “Property Settlement,” and not in the section
designated “Periodic Maintenance.” Also, the obligation was a continuing one, and there was no set
time at which payments were to cease. These two factors would tend to indicate that the payments
were made as part of a property settlement.

7. On the other hand, the Debtor’ s ownership interest in the Residence terminated at the
time he received a payment of $35,000 from the proceeds of a second mortgage loan.
Inconsgtently, the Agreement contemplated that the Debtor would be entitled to claim deductions
for mortgage interest and property taxes paid, even though he would no longer own an interest in the
Resdence. Also, in the event tax deductions were disalowed, the payments would be recast as

deductible maintenance under Article VII, 3. These considerations would indicate that the



payments were in the nature of support.

8. Overdl, the Agreement does not make it clear whether the Debtor’ s obligation to make
mortgage payments was intended as support or as adivison of marita property.

9. Thefact that Lynn did not include the mortgage payments in taxable income does not
necessarily weigh in the Debtor’ sfavor. Asthe Debtor correctly observes, where payments are
made as part of a property settlement, they would not be deductible by the payor and would not be
included in the recipient spouse’ sincome. Tilley v. Jessee, 789 F.2d 1074, 1078 n.3 (4" Cir.
1986). However, payments from aformer spouse are not included in a recipient’s income either if
they are in the nature of child support, or if the payments otherwise do not fal within the definition of
“adimony or separate maintenance” under § 71(b) of the Internal Revenue Code* Were the
mortgage payments here made to support the parties’ children, they properly would have been

excluded from income.

Under the Bankruptcy Code, debtsfor dimony, mantenance or support aredl nondischargesble
under § 523(a)(5). Not dl obligations under this subsectionare taxable to the recipient and deductible by
the payor, however. Asset forthin the following paragraphs, payments of dimony and maintenance may
be taxable, while payments of child support are nontaxable.

Under § 71(a) of the Internd Revenue Code, “[g]ross income includes amounts received as
dimony or separate maintenance payments.” 26 U.S.C. 8§ 71(a). The terms “aimony” and “separate
maintenance payments’ areinturndefinedat 26 U.S.C. 8§ 71(b). Correspondingly, 8§ 215(a) of the Internal
Revenue Code providesthat “[i]nthe case of anindividud, thereshdl be alowed as a deductionan amount
equal to the dimony or separate maintenance payments paid during such individud’ s taxable year.” 26
U.S.C. §215(a). Section 215(b) provides that payments qualifying for the deductionmugt fdl withinthe
definition of “aimony and separate maintenance” a § 71(b). See 26 U.S.C. § 215(b).

On the other hand, payments for child support are not required to be reported asincome. Under
§ 71(c) of the Internal Revenue Code, “[s|ubsection(a) shdl not gpply to that part of any payment which
the terms of the divorce or separation ingrument fix (in terms of an amount of money or a part of the
payment) as asum which is payable for the support of childrenof the payor spouse.” 26 U.S.C. 8 71(c).
Thereis no deduction from income for child support payments.



10. Findly, athough Lynn took the pogtion in the State Court that mortgages payments
were required under the terms of a property settlement, sheis not precluded from arguing here that
the payments were intended to provide support. Even though he or she may have taken a contrary
position in state court, a oouse is not barred from arguing in a bankruptcy court that certain

obligations condtitute dimony or support. Dennisv. Dennis (In re Dennis), 25 F.3d 274, 278 (5™

Cir. 1994), cert. denied, 513 U.S. 1081, 115 S.Ct. 732 (1995). Thereason for thisruleisthat
parties and gtate courts generdly do not label obligations with federd bankruptcy standardsin mind.
1d. Inonly limited circumstances may bankruptcy courts defer to the doctrine of collaterd estoppd,
ignoring the Congressiond mandate that they provide plenary review of dischargeability issues. |d.
Collatera estoppel gppliesin bankruptcy courts only if the first court has made specific, subordinate,
factua findings on theidentical dischargeability issue in question, and the facts supporting the first
court’s findings are discernible from that court’ srecord. 1d.

11. Atthetime of the parties divorce, there gpparently were no factud findings made

concerning marita property rights or Lynn’s need for support. Compare Forsdick v. Turgeon, 812

F.2d 801, 803 (2d Cir. 1987); Long v. West (In re Long), 794 F.2d 928, 931 (4" Cir. 1986)

(commenting that where award has been determined by trier of fact in a state court, characterization
given award is entitled to some deference). Although the State Court ruled in August 1997 that the
mortgage payments were not in the nature of support, this finding was based on an interpretation of
the Agreement. Because there were no specific findings on dischargeability issuesin 1997, Lynnis
not precluded from arguing here that the payments are nondischargesble.

12. The party seeking to establish an exception to the discharge of a debt bears the burden

of proof by apreponderance of the evidence. Grogan v. Garner, 498 U.S. 279, 291, 111 S.Ct.




654 (1991); In re McFarland, 84 F.3d 943, 946 (7" Cir.), cert. denied, 519 U.S. 931, 117 S.Ct.

302 (1996). To further the policy of the fresh start in bankruptcy, exceptions to discharge are

congtrued gtrictly againg a creditor and liberdly in favor of adebtor. Reines, 142 F.3d at 972-73.

“That policy of protecting and favoring the debtor is tempered, however, when the debt arises from

adivorce or separation agreement.” In re Crosswhite, 148 F.3d 879, 881 (7" Cir. 1998).

13. Applying those standards here, if the only factors considered were the terms of the
Agreament and the manner in which the parties have dedt with the mortgage payments for tax
purposes, the result would be a dead heat. Importantly, though, Lynn testified that at the time of the
divorce, the Debtor’ s earnings were more than twice the amount of hers. All three children lived
with Lynn, and her income was insufficient to pay expenses for the children and the home. Findly,
Lynn stated that when the Debtor ceased making payments on the mortgages, she had to borrow
from third partiesin order to remain in the Residence. All these factors are indicative that the
mortgage payments were intended to be support.

14. Lynn'stestimony tips the scadesin her favor. Because she has proven by a
preponderance of the evidence that the debts at issue in this adversary proceeding were in the nature
of support, those debts are nondischargeable under Code § 523(a)(5).

15. Where an award has been determined to be nondischargeable support, actionsto
collect the debt fal within the exception to the automatic stay under Code 8 362(b)(2). Wright v

Wright (In re Wright), 184 B.R. 318, 320 (Bankr. N.D. I1l. 1995). Accordingly, the automatic stay

ismodified to dlow Lynn to seek a determination of the amounts owed her and seek collection of

those debts in the State Court.



CONCLUSION

For the reasons stated above, the Court finds that the mortgage payments at issue in this
adversary proceeding are nondischargeable obligations for support under § 523(a)(5) of the
Bankruptcy Code. Judgment will therefore be entered in favor of Plaintiff Lynn Harr. The Court
a0 grants Plaintiff’ s request for relief from the automatic stay, so that she may enforce those
obligationsin the Circuit Court of Cook County, Illinais.

ENTERED:

Date:

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge



UNITED STATESBANKRUPTCY COURT
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ORDER
For the reasons stated in its memorandum opinion entered on this date, the Court finds that the
mortgage paymentsat issue inthis adversary proceeding arenondischargeabl e obligationsfor support under
§ 523(a)(5) of the Bankruptcy Code. Judgment will therefore be entered in favor of Plantiff Lynn Harr.
The Court dso grants Plaintiff’s request for relief from the automatic stay, so that she may enforce those
obligationsin the Circuit Court of Cook County, Illinais.
ENTERED:

Date:

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge



