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MEMORANDUM OPINION

Thismatter comes before the Court pursuant to an order by the Seventh Circuit remanding three

guestionsfor condderation. Becausethefirst question posed by the Seventh Circuit providesadispostive

ansver for dl three, the Court has only consdered the firgt question. Based on the papers submitted and

onitsreview of theevidence, the Court holdsthat thetrangfer occurred with actud intent to defraud FBN's

creditors, that River Bank has no daim to any amournt |eft over after satisfying FBN' s deits, and thet this

adversary proceeding isa an end.



BACKGROUND
The Court’'s December 6, 1994 opinion (“December 6 Opinion”) contains an extensve
background section thet detailsthe underlying factsin this prooeeding, and the Court will assumefamiliarity

withthat opinion. Carmel v. River Bank America(Inre FBN Food Sarvices, Inc.), 175B.R. 671 (Bankr.

N.D. Ill. 1994). Asthe Seventh Circuit didin Betaco, Inc. v. The Cessna Aircraft Co., 103 F.3d 1281,

1283 (7th Cir. 1996), the Court will repeet only afew key pointsto st the gagefor itsandyds

The crux of the matter is a $1.4 million trandfer from Szzer Redtaurants Internationd, Inc.
(“Szde™) to Quest Equities, Inc. (“Quest Equities’). The fundsweretrandarred aspart of an agreament
between Szzer and various other entitiesto stlelitigation between Szzler and FBN Food Sarvices, Inc.
(“FBN") and anarhitration between Sizzler and Midwest Restaurant Concepts, Inc. (“MRC”), another one
of Szze’ soperaing companies. Although FBN wasboth aplaintiff and acounterdefendant inthelitigetion
and furnished rdesses to SizzZler pursuant to the settlement, its creditors never saw one dime of the $1.4
milliontrandfer. Insteed, the money was gpplied by Quest Equities parent company, River Bank America
(“River Bank”) to a$7.5 million loan that River Bank had made to SIG Food Services Associates, L.P.
(“SFSA”). When this Court unraveled the transaction in the December 6 Opinion, it found that River
Bank’s gppropriation of the funds was fraudulent. Exactly who was defrauded and whether the Court
properly found thet the fraud was actud isthe remanded subject of this opinion.

FBN was formed to operate certain Szzer restaurants, and its shareholderswere Anthony Basile
(25%0), Quest Equities (37.5%) and SIG Partners (37.5%). Both Basle and Gerdd Kaufman, whowas
one of the S G Partners, Sgned persond guarantees of FBN' svarious obligationsto Szzler. FBN leased
the Szzer retaurantsand their hard assatsfrom SFSA. SFSA’ sfundsto acquiretherestaurantsand hard

asxts came from three sources: the $7.5 million loan from River Bank, a$100,000 |oan from Badle, and



a$6.5 million loan from American Nationd Bank & Trust Company of Chicago (“ANB”). River Bak's
loan was subordinated to ANB's loan.

Not long &fter River Bank loaned the $7.5 million, SFSA defaulted. Avrom Waxmen (“Waxman')
wasthe presdent of River Bank. River Bank enliged William Landberg' shelp (“Landberg’) ingetting its
loan paid down. River Bank dso employed Stephen Mann (“Mann”) to assg in restructuring the loan.
Waxman told Baslle that if Badle helped Landberg refinance the River Bank loan, River Bank would
forgive Badll€ s$100,000 promissory noteto Quest Equities. Landberg eventudly guaranteed a$1 million
loanby World Life & Hedth Insurance Company and he recaived Quest Equities interest in SFSA, FBN
and rlaed entitiesin return. Quest Equities held a 37.125% limited partnership interest in SFSA and a
37.5% equity interest in SFSA’ s generd partner, SIG Food Sarvices, Inc.

The issue of whether Waxmen actudly forgave Basle s $100,000 note was il being actively
litigated as late as 1994 and was the subject of an gpped that was not dismissed until December 1995.

Quedt Equities Carp. v. Bedile, 1994 WL 110393 (N.D. Ill. 1994).! Asthe Circuit noted, thislitigetion

This opinion by Digtrict Judge Hart denied the motion of Quest Equities for judgment as a matter
of law or, in the dternative, for anew trid following a jury verdict in favor of Basle. According to the
opinion, the jury had been ingtructed that in order to render a verdict in favor of Badle, it must find that

Basile proved by a preponderance of the evidence:
Fird, that the parties entered into an agreement in October 1988 at the meeting in New
York City pursuant to which Mr. Waxman of Quest Equities Corp. ordly promised Mr.
Baslethat if Mr. Basleass sted Mr. Landberg in attempting to refinance River Bank’ sloan
to SIG Food Services Associates, that Mr. Basile would be relieved of his obligation to
pay the note.
Second, that Mr. Basile performed his obligations under the promise to forgive the note,
and
Third, that Mr. Basil€' s performance was unequivocaly referable to Mr. Waxman's ord
promise to forgive the note.

1994 WL 110393, *2. Judge Hart found that sufficient evidence existed to support a verdict and denied

Quest Equities motion.



devolved into a swearing contest inwhich Basileprevailed. Matter of FBN Food Services, Inc., 82 F.3d

1387, 1390 (7th Cir. 1996).

When FBN's restaurants sarted to lose money, FBN initigted a lavslit egaingt Szzer. Szzer
eventudly counterdaimed, and dso indtituted an arbitration procesding againg MRC. MRC, FBN and
SFSA dl had common ownership: Basile, Quest Equities and SIG Patners. Pursuant to the arbitration,
SzzAer made damsagaingd MRC, FBN, Badle and Kaufman.

Philip Sahl was River Bank and Quest Equities atorney. On September 13, 1990, Stahl and one
of hisassodates met with Waxmean, Mann, and Nicholas Etten, an atorney representing FBN, concerning
the posshility of River Bank funding FBN's complaint againg Szzer. According to Stahl’s testimony
before this Court on December 17, 1993, Mann expressed concern a thet meting thet no plan existed
to give Quest Equities or River Bank any funds recovered from thet litigation. Insteed, FBN' s unsecured
creditors might recaive thosefunds. Stahl tedtified that Quest Equities and River Bank fdt thet the money
usad to fund the litigation “should come back fird if there were recovery of @ leedt that much.” Tr. a

18182 Tha is if the litigation was successful, the first funds recovered should go to River Bank as

2

On cross-examination, the Trustee' s attorney questioned Stahl about the September 13 mesting.
He asked whether Stahl recdled if Mann made a particular statement:

Q: Do you recdl him saying in form or substance, we don’'t have aplan to give usthe

money and not the unsecured creditors.

A: Y es, that was in reference to the money that Quest or River Bank would use to

fund the litigation. We felt that that should come back first if there were recovery of a

least that much.
Tr. at 1818.

The Trugtee' s attorney then attempted to get Stahl to testify that Mann emphasized theword * us’
in the statement “we don't have aplan to give usthe money and not the unsecured creditors.” Tr. at 1820.
Stahl had no suchrecollection. The Trustee' s attorney tried to refresh Stahl’ s recollection through the use
of notes made by Stahl’s associate. Tr. at 1820-22. After looking a the notes, Stahl till did not
remember if Mann had emphasized theword “us” Tr. a 1823.

These noteswere not introduced into evidence; material s used to refresh recollection are often not



repayment for the new money tha River Bank was contemplating advanaing to fund the litigation.

On September 16 and 17, 1990, amediation conference was held in Chicago in an atempt to
resolve dl of the pending litigetion. The mediator separated the Szzer party from the non-Szzer entities
and conducted aform of “shuttle diplomacy.” The mediator took offersof variousamountsback and forth
between the groups, and the parties eventudly agreed to a combination of cash and red edtate totding
$4,175,000.

Oncetheamount of the settlement was determined, Sizzler wasessentialy out of thepicture. Back
inthe room where the non-Szzer entities were gathered, Waxman demanded thet asubgtantia portion of
the funds paid by Szzler be used to pay down the River Bank loan. Asthe Court found in the December
6 Opinion, “Waxmean demanded asubgtantid portion of thefundspaid by Szzer in order to pay down the
River Bank Loan. Waxmean indsted thet the gpportionment of the $4,175,000 be reduced towriting a the
Satlement Conference” 175B.R. a 679-680 (citationsomitted). Hedictated thetermsof the settlement

agreement and gpportioned the funds asfollows

FBN $250,000.00
SFSA $1,800,000.00
River Bak $625,000.00
Quest Eqpities $1,500,000.00

Of the $1.8 million to SFSA, $1.5 million was for the red edtate portion of the settlement. The

introduced into evidence. “The cardind rule isthat unless they may be introduced under the hearsay rule
or one of itsexceptions, they are not evidence, but only aidsinthegiving of evidence.” Edward W. Cleary
etd., McCormick on Evidence 89, at 21 (3rd ed. 1984). Because Stahl did not remember whether Mann
emphasized theword “us’ even after the Trusteg s attempt to refresh, the Court will not rely on any of the
testimony about emphasis of theword “us.” Furthermore, the associate' s notes were not admitted into

evidence and therefore cannot and do not provide any underpinning for the Court’s decision today.



remaining $300,000 was to relieve FBN of aloan in that amount. River Bank recaived $625,000 in
sdtlement of aloanto SFSA. FHndly, Quest Equitieswasto recaive $1.5 million in order to pay down the
$7.5 million River Bank loan, dthough $100,000 of that wasto pay FBN'slegd fees

Bagle objected to any payment of the settlement amount to Quest Equities. When Waxman
demanded asubdtantia amount of money from the settlement, Basiletold Waxman that hewas* screwing’”
FBN’screditors. Tr. a 324. In response, Waxmean thregtened to revive the $100,000 promissory note
that Quest Equities had dlegedly forgiven in Sgatember 1989 because of Basil€ s refinancing work with
Landberg. Tr. a 324; Tr. a 366; 175 B.R. a 687. In the past, Waxman hed threatened that he would
take action againg Basle shome and sailboat if hedid not concedeto River Bank’ sdemands. Tr. a 556-
557. Kaufman aso pressured Badle to sdttle, Tr. a 324; Tr. a 366, because Kaufman too was feding
Waxman's pinch. Kaufmean had Sgned persond guarantees on other loansfrom River Bank for between
$ million and O million. Tr. & 53.

Badletedified thet “1 . . . told him [Waxman)] thet hewas screwing the creditors. Hekept ingsting
on wha he wanted, and then he started dictating and the mediator started writing what is cdled the
sdttlement agreement, and he dictated dl of the termsthat arein this document.  After the document was
written, they put it in front of me, Mr. Waxmen and Mr. Mann, andingsted thet | Sgn the document. | did
not want to sign the document.” Tr. a 324. In the end, Baslle signed the settlement agreement both
individudly and on bendf of FBN. But as he tedtified on cross-examination, “1 am tdling you here today
thet | did nat like the way the monieswere being disbursed. | wasagang it; | Sgned it after anumber of
people drded around meingaging thet | Sgn.” Tr. a 365.

Pursuart to the December 6 Opinion, this Court found thet the $1.4 million payment to Quest

Equities was indirectly transferred from FBN to River Bank by both actud and condructive fraud.



Although the Court’ sjudgment was affirmed by the Seventh Circuit, the proceeding was remanded so thet
this Court could answer three specific questions. Sincethefirst question provides adigpositive answer for
al three, the Court has only congdered thefirg quedtion at thistime.  The issue before the Court as
framed by the Seventh Circuit is
Did the transfer occur with actud intent to defraud FBN' s creditors (as opposed to an
intent to defraud Basile and Kaufman persondly, or to defraud FBN' s equity investors)?
If the ansver isyes, then River Bank has no daim to any amount |eft over after stisfying
FBN's debts, and this adversary proceeding isa an end.
Therefore, the Court must now determine whether the $1.4 million trandfer to Quest Equities
occurred with actud intent to defraud FBN' s creditors.
DISCUSSON
11 U.SC. § 548 qatesin rlevant part:
(@  Thetrusgeemay avaid any trander of aninterest of the debtor in property, or any

obligationincurred by the debtor, that was mede or incurred on or within oneyear
before the date of thefiling of the petition, if the detor valuntarily or involuntarily

(1)  madesuchtrander or incurred such obligation with actud intent to hinder,
dday, or defraud any entity to which the debtor was or became, on or
after thedatethat such trandfer was made or such obligation wasincurred,
indebted.

Firgt, the Seventh Circuit questioned whether this Court had equated permissiblefinancid pressure
on aguarantor with fraud. Asthe Circuit Sated,
[l]enders hope that the guarantors (especidly ingde guarantors) will usetherr influenceto
ensure that the debtors pay up. Everyone knows that guarantees have this effect; and an
anticipated, even bargained-for, incentive cannat be rdabded fraud when the guarantor
actsin his sdf-interest to induce the debotor to repay the loan.
82 F.3d a 1394 (dtations omitted). The Circuit wants to be sure thet this Court did not find that “any

effort to collect adelt by reminding the debotor’ smanagersthat payment isinther persond interest” should



be condemned as fraudulent. 82 F.3d at 1395.

The Circuit should rest assured that this Court did not condemn asfraudulent, atemptsto collect
adebt by reminding guarantorsthat payment wasin their persond interest. To substantiatethat assurance,
the Court will explicitly ddineate theimpermissible actud fraud on FBN' screditorsthet occurred. Rardly

do defendants provide direct proof of their actud intent. See Consove v. Cohen(InreRoco Corp.), 701

F.2d 978, 984 (1« Cir. 1983). Since courts infrequently find direct proof of actud fraud, they must
congder the drcumdantid evidence surrounding the transaction in which fraud is sugpected. Therefore,
ajudidd gloss on the datute has deve oped and some of the most common dircumdtantia indicators of
fraudulent intent have been dassfied into “badges of fraud’, the existence of which are used to infer an

actud intent to defraud. Max Sugarmen Funerd Home, Inc. v. A.D.B. Investors, 926 F.2d 1248, 1254-

55 (1« Cir. 1991); Came v. River Bank America (In re FBN Food Savices Inc), 185B.R. 265, 275

(N.D. 1Il. 1995).
Those badges of fraud indude:

-- the absoonding with the proceads of the trandfer immediatdly after ther receipt;

-- the abbsence of congderation when the trandferor and trandferee know that outstanding
creditorswill not be paid;

-- the huge disparity in vaue between the propaty trandferred and the congderation
received,

-- the fact that the transferee was an officer, or an agent or creditor of an officer of an
embarrased corporae trandferor;

-- the insolvency of the debotor; and

-- the exigence of agpedid reationship between the debtor and the tranderee.

FBN Food Sarvices, Inc,, 185 B.R. at 275.

The Court need not find that each of these badges of fraud is present. Instead,

the presence of asingle badge of fraud may sour mere suspicion . . . the confluence of
severd can conditute condudve evidence of an actud intent to defraud, aosent
‘donificantly dear’ evidence of alegitimate supervening purpose



Max Sugarman Funerd Home, 926 F.2d a 1255 (citation omitted).
The firg and most obvious badge of fraud is the huge disparity in vaue between the property

trandferred and the condderation received. The Debtor transferred $1.4 miillion to River Bank “and
received, in exchange -- nothing.” 82 F.3d at 1394. Thisismorethan ahugedigpaity invaue itisatotal
absence of congderation. Furthermore, Waxman and River Bank were aware thet the chances of River
Bank recaiving payment ontheloan were“next toimpossble” 175B.R. & 688. They wanted to recover
some portion of theloan thet had gone sour, and they weren't getting anywhere by stting behind American
Nationd Bank and waiting. River Bank sazed the day when the Szzler settlement came through, and it
did so with no regard for FBN's other creditors. When the parties know thet creditors will receive no
benefit from atransaction thet lacks consideration, a second badge of fraud is presant.

Third, thereisno question but that FBN wasinsolvent a thetime of thetrandfer. ThisCourt made
such afinding, nating “that a the time of the transfer, FBN's lighilities exceaded its assats by over $3
million.” 175B.R. a 690. The Seventh Circuit noted that River Bank did not contest thet finding and the
Circuit affirmed thisCourt’ sjudgment thet River Bank received afraudulent conveyanceunder 8548(8)(2).
82 F.3d & 1393-1394. FBN's insolvency was one of the bases for the fraudulent conveyance finding
under 8 548(8)(2).

River Bank hasargued that digparity in vaue combined withinsolvency isnot enough tofind actud
fraud in light of the fact thet less than reasonably eguivaent vaue combined with insolvency conditutes
condructive fraud. Responseat 12-13. But River Bank’sargument missesthe point. Thistrandfer was
not judt for “less than reasonably equivdent vdue” FBN trandferred $1.4 million to River Bank in retumn
for payment on aloan that was millions of dallars under water. Furthermore, the Court has not only

cond dered the objectived ements of va uerecaived and insolvency, but a o the drcumstances surrounding



the transaction. Those drcumgtances-- the men gathered around Basile and Kaufman a theend of along
negotiaing sesson, Waxmean dangling the threet of reviving the promissory note -- combined with the
absolute lack of condderation and FBN' sinsolvency, lead inexoradly to the condusion theat the trandfer
was accomplished with actud intent to defraud. There has been no evidence of alegitimate supervening
purpose to rebut this condusive evidence of fraud, and the Court finds that no such purpose exigted.

The Court is compdled to address the Circuit’ s concerns thet the pressure placed on Basile and
Kaufmean by Waxmean was impermissble coercion thet was nat fraud againg FBN's creditors: 82 F.3d
at 1395. After dl, reminding aguarantor of hisobligationsisnot fraud. Thequedtion, therefore, iswhether
Waxmean crossed the line into economic duress. Whatever the answer to that question, the Court has
dready found an actud intent to defraud basad on the presence of severd badges of fraud. A finding thet
the pressure on Basile and Kaufman was not impermissble would not obviate the drcumdantid evidence
dready present.

Fird, the Court will consder whether Waxman's threats to collect on Basle's $100,000
promissory note were thregts to engage in frivolous litigation and so condtitute impermissible financid
pressure. If S0, these actions would condtitute intent to defraud. Asthe Circuit noted, no one hasaright

to thregten tofilefrivolouslitigation. 82 F.3d a 1395; see Bill Johnson's Restaurants, Inc. v. NLRB, 461

U.S. 731, 741-44 (1983).
However, “a threet to enforce one's legd rights can never be unlawful unless it is ‘whally

unfounded’ or involves threats of giving of fadse tetimony.” Ddtor Corp. N.V. v. Gardner, 1995 WL

505643 (SD.N.Y. 1995) (finding that economic duress did not exis where a settlement agresment
contained an agreement to forbear froma it for which plantiffshad aressonable bess) (citation omitted).

Asthe Court noted above, the enforceaility of Basile€ s$100,000 promissory notewas il being litigated



years after this trandfer occurred.  See Quedt Equities Corp. v. Badle, 1994 WL 110393, In fact, the
question of whether the note hed been forgiven was submitted to ajury for condderation. Thejudgewho
heard the case acknowledged that “[g] verdict for either Sde was possbleinthiscase . ... Deference
mugt be given to thejury’ sfindings” 1d. a *3. Therefore, Waxman's thregts to revive the note and his
subsaquent agreement to refrain fromdoing o do not condtitute impermissible finencid pressure because
the litigation thet sulbsequently arase from the promissory note was nat “whally unfounded.”

Findly, the Court will congder whether “the machinationsused toinduce . . . Kaufmanto sgnon
the dotted line” showed that Waxman had an intent to defraud the creditors. 82 F.3d a 1394. Although
Kaufmen tedtified that he “generdly did what Avrom Waxmen told me to do,” this by itsdf is not
impamissble fraud. Tr. a 77. In any event, that explanaion concerns why Kaufman sgned a Sde
agreement, not why he agread to the settlement agreement pursuant to which the trandfer here & issue
occurred. In fact, Kaufman worked on convincing Basile to sgn the settlement agreament, reminding him
of dl thereasonswhy they would want thislitigation to go away: “thet to pursuethe action if wedon't settle
today isgoing to cost alot of money, none of which we hed; thet thereis anather lawsuit arbitration going
on in Cdiforniawhich seemsto be on afader track S0, you know, it wasapossihility thet if wedid not do
thisthe creditors could get nothing and we would end up with alot more legd bills” Tr. at 73.

Kaufman had guarantesd FBN' sobligationsto Szzer but not to River Bank. Kaufmanwould not
have been adting in his Sf-interedt, therefore, by inducing FBN to pay down River Bank’sloan. The
evidenceisdear that Waxman controlled and dominated Kaufman. Kaufmanwasoneof the S G Partners
and SG Patners was one of FBN's three shareholders. Waxman's impermissible finendd pressure
induced Kaufman as SIG Partners agent to abandon the interests of hisprincipa by agresing tothe $1.4

million trande.



The Court has now reconsidered the issue of actud fraud and spelled out in more detail both the
crcumdantid indicators of actud fraud and theimpermissblefinandd pressure exerted on Kaufmen. The
remaining question, therefore, iswhether the actud intent to defraud was directed againg FBN' scrediitors
rether then Basdle and Kaufman persondly.
Initsopinion, the Seventh Circuit provided the following hypotheticd toillusrate astuetion where
actud fraud would not be on FBN's creditors:
Suppose thet, a the time of the Szzler sattlement, FBN owed $500,000 to River Bank
and had no other creditors. Holding agun to Basil€ shead (or blackmailing him) to induce
Badleto 9gnover $1.4 million might beacrime, and afraud on FBN' sstockholders (who
othewise would receive the $900,000 surplus), but it would not be afraud on FBN's
creditors -- and it isthis sensein which § 548(a)(1) spesks of fraud.

82 F.3d a 1394 (emphasisin origind).

By the daims bar date in December 1991, $450,000 in daims had been filed againg FBN. 82
F.3d a 1391. Therefore unlikein the Seventh Circuit’ shypotheticd, therewereactud creditorstowhich
FBN wasindebted. This Court has never been asked to make afinding thet atransferor who acted with
actud intent to hinder, delay or defraud did so with respect to the creditors rather than the shareholders
Although this may gppeer a firg glanceto be aglaring omisson in bankruptey jurigorudence, thisreflects
the redlity of fraudulent conveyance litigation.

Asthe Court gated above, FBN was insolvent at the time of this trandfer. River Bank and the
Trugtee have battled in their briefs about River Bank’ sknowledge -- or lack thereof -- of FBN' sfinancid

gate. The Court submitsthat when answering the question of whether creditors (rether than shareholders)

were defrauded, River Bank’ s knowledge of FBN'sinsolvency isirrdevant. Because whether it knows
it or nat, aparty thet fraudulently trandfers assets from an insolvent corporation is defrauding creditors.

How isthistrue? When acorporation isinsolvent, the rdationship of debt and equity isreversed.



Outsde of bankruptcy, officers, managersand directors generaly act -- or & least are expected to act --
in the best interests of shareholders, to whom they owe afidudary duty. Depending on dae law and
corporatebylaws, shareholdershavevaryingamountsof control over agpectsof corporateoperaions, such
asdection of aboard of directors. Insdetheredm of insolvency, however, that conventiona wisdom must
bow out. Creditors have the power, creditors have the control -- and creditors are the parties whose
finandd interests are most degply affected by an insolvent corporation’s actions.

The examplesin bankruptcy abound. A creditors committee is gppointed in every Chapter 11
reorganizationcase. 11U.S.C. §1102(a)(1). Whether anequity security holders committeeisagppointed,
however, isleft to the discretion of the United States Trustee. 1d. Only creditorsmay votefor acandidate
for trusteein aChapter 7 case. 11 U.S.C. 8 702(9). Only acreditor may receive adminidrative expense
datusfor the actud, necessary expensesit incursin recovering, for the bendfit of the estate, any property
trandferred or conceded by the debtor. 11 U.S.C. § 503(b)(3)(B).

Professors LoPucki and Whitford addressed the question of corporate governancein bankruptcy
reorganization. They noted that *[m]ost authoritiesagreethat onceinsolvency intervenes, creditorscan sue
for breach of fidudary dutiesby directorsand officers. Thereiscongderablewisdomin thispoint of view.
Once insolvency intervenes it is creditors who will beer the bulk of the company’slosses. ... LynnM.

LoPucki and William C. Whitford, Corporate Govarnance in the Bankruptcy Reorganization of Large,

Publidy Held Compenies, 141 U. Pa L. Rev. 669, 707-708 (1993) (footnote omitted).

FBN wasinsolvent a thetime of thetrander, therefore its creditors were directly affected by the
loss of the $1.4 million. The creditors have borme the bulk of theimpact of thisloss and it isthe creditors

who weredefrauded. Furthermore, it would make no sensethat Waxmeanwould try to defraud Basleand



Kaufmen persondly. Although rdaions between the parties were strained a best,® thereis no evidence
of apersond vendetta And whileit may be naturd for Badle and Kaufman to protect their own interests,
thereis no reason why protecting thair interests and defrauding creditors would be mutualy exdusive.

The Seventh Circuit's hypothetical may find expression in Ddta Sarvice Co., Inc. v. Pdatine

Nationd Bark (In re Cash Currency Exchange, Inc.), 93 B.R. 618 (N.D. 1ll. 1988). In Ddta, Digrict

Judge Marshd| uphdd the bankruptcy court’s dismissal of an adversary proceeding in which the debtor
sought to avoid atrandfer thet had been used to pay off the delot owed by the debtor’ s sole shareholder.
Although there was evidence that the sole shareholder was scheming to defraud the creditors of other
entities he owned, there was no evidence that the trander a issue was part of a scheme to defraud the
plantiff’ s creditors. In fact, “[n]o evidence was submitted thet [the plaintiff] hed creditors” 93 B.R. &
621.

It is essy to didinguish Ddtafrom theingant case Asthe Circuit itsdf noted in the indtant case,
“[t]he dlocation of the settlement proceedsto itsinvestors left FBN with naither abusiness nor sgnificant

assets, and it collgpsed, diffing itstrade areditors” 82 F.3d a 1390. Thereisno question thet therewere

actud creditors to which FBN was indebted on and after the dete of the trandfer.
Clearly Waxman knew thet if River Bank took the $1.4 million, FBN'’ sunsecured creditorswould
be get nothing. The Court need not find that Waxman hed expressed mdice or ill will toward FBN's

creditorsin order to find that his actions defrauded the creditors. Coleman American Moving Sarvices

Inc. v. Fird Nat'l Bank and Trugt Co. of Kearney, Nebraska (In re American Properties, Inc.) explans

why mdice toward creditors is not a necessary dement of § 548(8)(1). In Anerican Properties, the

3

In its Response, River Bank characterizes the relationship between itself and FBN as “openly
hostile and acrimonious.” Response at 12, n.9.



bankruptcy court found thet the president of the debtor’ s parent company had acted with actud intent to
defraud under § 548. 14 B.R. 637, 643 (Bankr. D. Kan. 1981). Although he had

awd| founded bdief thet extending repayment of the delot of Coleman Nebraskawould
hdp weather the[finandd] storm, and with full knowledgethat the transaction asproposed
would be detrimentd to the creditors of American, neverthd ess James Coleman on behdf
of the Coleman Companies, intentiondly entered into thetransaction . . .. Therewasno
dement of mdice towards the creditors of American because James Caleman genuindy
hoped the storm would pass. The transactionwas not entered into in an atempt to harm
Ameican's creditors but the transaction was entered into intentiondly, to satify a
Coleman Nebraska det and with full knowledge harm would come to the creditors of
American, hindering or ddaying theability of thesecreditorsto recaive stifaction of debts
owed to them by American.

14 B.R. a 643 (emphasis in origind). See Hayes v. Pdm Seedlings PatnersA (In re Agriculturd

Researchand Technology Group, Inc.), 916 F.2d 528, 535 (9th Cir. 1990); Matino v. Edison Worldwide

Cagitd (In re Randy), 189 B.R. 425, 438 (Bankr. N.D. 111, 1995).

Intentionally carrying out atransaction with the knowledge thet the effect of thet transaction will be
Oetrimentd to creditorsissufficient to find actud intent to hinder, dday or defraud the creditors. Monzack

v. A.D.B. Invedors(InreEMB Assoddes, Inc), 100 B.R. 629, 633 (Bankr. D.R.I. 1989), &f’ din pat,

rev’d on other grounds sub nom. Max Sugarman Funerd Home, Inc. v. A.D.B. Invedors, 127 B.R. 508

(D.R.l. 1989), vacated in part on other grounds, 926 F.2d 1248 (1t Cir. 1991); 14 B.R. a 643. Inthe
indant case, there was no innocant or naive hope that atemporary sorm would pass This sorm hed
dready doneits damage even diter this trander, River Bank’s loan would gl be far under water. The
Court need not scour the record searching for maice toward creditors. 1n the December 6 Opinion, the
Court conduded that “[i]t is dear from the evidence that Waxmen, as a representaive of River Bank,
atended the Settlement Conference and manipulated the payment of the settlement proceedsin order to

obtain funds to pay down the non-performing $7.5 millionloanto SFSA.” 175 B.R. a 688. Therefore,



the Court holdsthat Waxman' sknowledge of theeffect of thistransaction and hisintentiond actionsdespite

this knowledge condtitute “actud intent” to hinder, delay or defraud creditors within the meaning of §

548(a)(1).



CONCLUSON
For the reasons stated above, the Court holds thet the trandfer of the $1.4 million occurred with
actud intent to defraud FBN' s creditors and thet River Bank has no daim to any amount left over after
sisfying FBN's debts.

ENTERED:

Date:

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge



