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MEMORANDUM OPINION
Trustee Karen Goodman (the “Trusteg’) brings this adversary proceeding against Defendants
Phoenix Container, Inc. (“Phoenix”), Jod Schonfed (“Schonfed’), Schonfdd & Weingen, LLP

(“S&W”), Kenneth Sokoloff (“Sokoloff”), Thomas Bartkovich (“Bartkovich”), and Hollow Brook
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Holdings, LLC (“Hollow Brook™). Defendants move to dismiss, raising both procedural and substantive
chalenges to the Trustee' s quit.

Among the procedura issues raised, Defendants move to dismiss the Trustee's suit for lack of
juridiction. Alternatively, Defendants ask that the Court either abstain or transfer venue. Addressing the
merits, Defendants move under Fed. R. Civ. P. (“Rule’) 12(b)(6) and Fed. R. Bankr. P. 7012 to dismiss
al counts of the complaint for failure to sate a cause of action.

Prdiminary Comment Concerning Use of Evidentiary Materials

Defendants have submitted 16 exhibits, comprised primarily of pleadings from lawsuits in other
forums and pleadings from other matters previoudy before this Court, dong with their motion. As part
of her response, the Trustee has submitted 13 exhibits to support the alegations of her complaint.
Although both sdes cite to their exhibits in their arguments on the motion, use of evidentiary materidsis
limited on amoation of this neture.

Different standards apply in the determinations asto whether Defendants are entitled to the various
forms of relief that they seek. A court may consder affidavits and other forms of evidencein ruling onthe

procedura questions of jurisdiction and whether to abstain or transfer venue. E.g., Remer v. Burlington

The briefs on this motion contain 131 pages of argument, with numerous cross-references within
each brief to other argumentsin the brief. Even though the Court alowed thefiling of briefs exceeding the
page limitsunder Loca Bankruptcy Rule 400.D, where voluminous pleadings of this nature are presented,
the partiesrun therisk that portionsof their arguments may beinadvertently overlooked. Turner v. Chicago
Housing Authority, 760 F. Supp. 1299, 1301 n.2 (N.D. IIl. 1991), judgment vacated on grounds of
mootness, 969 F.2d 461 (7" Cir. 1992). “Overly long briefs. . . may actudly hurt aparty’ s case, making
it ‘far more likely that meritorious arguments will be lost amid the mass of detail.”” Heming v. County of
Kane, 855 F.2d 496, 497 (7™ Cir. 1988) (citing United Statesv. Keplinger, 776 F.2d 678, 683 (7*" Cir.
1985), cert. denied, 476 U.S. 1183 (1986)).




Area School Digt., 205 F.3d 990, 996 (7" Cir. 2000). In contrast, a court generally may not consider

meaterids outsde the pleadingsin ruling on a motion to dismiss for falure to sate a cause of action. E.g.,

Genera Electric Capital Corp. v. L ease Resolution Corp., 128 F.3d 1074, 1080-81 (7™ Cir. 1997).

Documents attached to amotion to dismissare cons dered part of the pleadingsif they arereferred

to inthe complaint, Kaczmarek v. Microsoft Corp., 39 F. Supp. 2d 974, 975 (N.D. I11. 1999), and acourt

may take judicia notice of the existence and filing of papers congtituting the record in acase. Inre
Sandfidd, 152 B.R. 528, 531 (Bankr. N.D. Ill. 1993). Verified schedules and statements filed by
bankruptcy debtors dso contain evidentiary admissons. 1d. However, reference to matters of public
record will not defeat a complaint unless the materids unambiguoudy show thet the plaintiff is not entitled

totherdief it seeks. See Generd Electric Capital Corp., 128 F.3d at 1080-81.

Inthe summary of background facts that follows, there will be some description of other litigation
betweenthe parties. However, facts outside the complaint may only be consideredin ruling on jurisdiction
and in determining whether it is appropriate to transfer venue or to abstain from hearing this matter.

Therole of evidentiary materidsis very limited in connection with Defendants arguments under
Rule 12(b)(6). Although the pleadings submitted as exhibits are matters of public record, the record from
the other lawsuits is not complete, and there has been no judgment in any of those actions. Because
isolated dlegations from the pleadings in other suits do not unambiguoudy establish facts foreclosng the
relief that the Trustee seeks, they cannot be congdered in ruling on the legd sufficiency of the Trustee's
causes of action.

BACKGROUND

The Trusteefiled thislawsuit on December 6, 2000, approximately four months after the settlement
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of an adversary proceeding (the“First Action”) that she had brought againg Y asar Samarah (“ Samarah”)
and two other parties associated with Samarah (collectively the* Samarah Defendants’). Defendants here
were not partiesto the First Action.

Trustee' s First Action

Inthe Trustee' s First Action she complained that Samarah, the former CEO of Debtor DeMert &
Dougherty, Inc. (the “Debtor”), had used $100,000 of the Debtor's funds as earnest money for the
purchase of the Pal Division of U.S. Can Company (“U.S. Can”). Aspart of that transaction (the* Phoenix
Transaction”), Samarah received 50 percent of the shares of the stock of Defendant Phoenix Container,
Inc. (* Phoenix), the entity that now holds the Pail Divison assets. The Trustee further aleged that after
the Phoenix Transaction, Samarah conducted certain aspects of Phoenix’s business from the Debtor’s
place of business and used an additiona $50,000 of the Debtor’s funds in Phoenix’s operations. The
Trustee characterized the Phoenix Transaction as a corporate opportunity that had been usurped by
Samarah, in breach of hisfiduciary duties to the Debtor.

Although dleging in her complaint in the First Action that $75,000 had been repaid to the Debtor,
the Trustee stated her belief that Samarah’ s use of the Debtor’ sfunds was not appropriately characterized
as aloan to Samarah. Assarting that the Debtor was the rightful owner of Samarah’ s Phoenix shares, the
Trustee sought an order directing that the Samarah Defendants turn over to her the Phoenix shares for
which the Debtor had provided the seed money. In addition, she sought an accounting of the Debtor's
assetsthat had been used to buy Samarah’ sshares. Aspart of her request for injunctiverdlief, the Trustee
averred that she had been informed that the Phoenix shares had subgtantid vaue and were unique and

irreplaceable. The Trustee filed the First Action on March 2, 1999.



The Samarah Settlement

In or around the beginning of August 2000, the Trustee and the Samarah Defendants reached a
settlement (the “ Samarah Settlement”) to which other Samarah-related entities” were also parties. While
incorporating acompromiseof the First Action, the Samarah Settlement dsoreflectscertain eventsadverse
to Samarah that took place after the Phoenix Transaction. Among those events, U.S. Can apparently was
not paid $900,000 of the purchase price of the Pail Division assets. Asaconsequence, in May 1999, U.S.
Can sold 250 shares of Phoenix stock that Samarah had pledged to secure payment of the purchase price.
The buyer at the auction sdle was American Equities Group, Inc. (*“AEG”), the Debtor’s secured lender.

As part of the compromise of the Trustee' s First Action, the Samarah Settlement assigned certain
of Samarah’ s rights againgt Defendants to the Trustee. Under the terms of the agreement, the Samarah
Partiestransferred those 250 shares of Phoenix stock still withintheir possession and control tothe Trustee.
In addition, the Samarah Parties assgned to the Trustee “ any and dl rightsand causes of action for dilution
of the Phoenix stock held by any of the Samarah Parties, and dl rights and causes of action againg the
Schonfeld Defendants and Other Defendants.” However, the settlement contained a provision excepting
the following causes of action from the assgnment:

dl rights and causes of action (i) againg the Schonfdd Defendants arisng out of or relating
to the Schonfeld Defendants' legd representation of any of the Samarah Parties, asalleged
inthe Legd Mapractice Lawsuit, but not arisng out of the Schonfeld Defendants’ legd
representation of the Debtor; (ii) againg the Phoenix Parties, for employee benefits and
compensation due from Phoenix, againgt the Phoenix Parties (other than Phoenix) for

breach of fiduciary duties, and againgt Ken Sokoloff for defamation, al as previoudy set
forth in Cook County Circuit Court Cause No. 99 L 2065; (iii) against Phoenix for

Collectivey the Samarah Defendants and the other Samarah-related entities are hereefter referred
to asthe “ Samarah Parties.”



indemnity for the cost of defense in the lawsuit captioned Phoenix Container, Inc. v.

Yasar Samarah, et al., No. 99 CV 812 and pending in the United States Didtrict Court,

Didrict of New Jersey (the “New Jersey Lawsuit’), as wel as any and dl available

defenses in the New Jersey Lawsuit; and (iv) the claims for declaratory judgment and
damagesasserted in consolidated Cook County CauseNos. 99 L 2064 and 99 CH 3125.

Around the time of the Samarah Settlement, the Trustee dso entered into a settlement agreement

with AEG (the “AEG Settlement”). Under the terms of the AEG Settlement, AEG transferred to the
Trustee the 250 shares of Phoenix stock that it had purchased from U.S. Can. At the same time, the
Trusteeagreed that AEG' sliensextended to the proceeds of liquidation or digposition of the Phoenix stock.
However, to the extent proceeds would exceed two million dollars, there was a carve-out of five percent
for creditorsof the Debtor’ sestate. Through the Samarah Settlement and the AEG Settlement, the Trustee
asserts ownership rights to al 500 shares of Phoenix Stock that Samarah alegedly purchased with the

Debtor’ s funds.

The Samarah Lawalits

Turning to the assgnment provisonsin the Samarah Settlement, at thetime of the agreement there
werefour lawsuitsbetween Samarah and other partiesto the Phoenix Transaction (the Samarah Lawsits’)
pending in the Circuit Court of Cook County, Illinois (the “Illinois State Court”). The plaintiffs in the
Samarah Lawaslits are: (1) Samarah himsdf; (2) Samarah Holding Company (“SHC”), an entity that
Samarah dlegedly controls; and (3) Phoenix Container L.P. (“*PCLP”), alimited partnership that Samarah
dlegedly controls. All of the Defendantsin this adversary proceeding are named as defendantsin one or
more of the Samarah Lawsuits.

All four of the Samarah Lawsuits were filed in late February 1999, shortly after Defendants

dlegedly hdd asecret meeting a which they agreed to diminate Samarah’ sownership interest in Phoenix’s



stock. Accordingtothe Trustee, the ultimate god wasthat Sokoloff, S& W and Hollow Brook would each
come to own one-third of Phoenix’s stock. Bartkovich would aso be granted the right to receive five
percent of Phoenix’s stock, contingent upon the dimination of Samarah’s shareholder rights.

In pursuit of Defendants plan, a maority of Phoenix’s Board of Directors alegedly voted on
February 15, 1999 to issue 1,000 new shares of Phoenix stock at a price of $200 per share. Although the
stock was purportedly issued to meet Phoenix’s capital needs, the Trustee contends that in redity no
consideration was paid, and that the sham stock offering® was made to transfer control of the company
from Samarah to Defendants. After the share offering resolution was passed, Sokoloff, Schonfeld and
Bartkovich voted to suspend compensation to Samarah, and to replace Samarah by appointing Sokol off
as president and CEO.

Reviewing the dlegations of the Samarah Lawsuits, in Case No. 99 L 2064, SHC dleged that it
had acquired the assets of the Pail Divison and then assigned the assets to Phoenix in exchange for a
demand note of one million dollars. SHC brought thisfirst suit when Phoenix failed to repay thenote. As
part of requested relief in a second suit, Case No. 99 CH 3125, SHC sought a declaration that because
Phoenix had breached the aleged agreement to repay the debt due SHC, Phoenix’s assets belonged to
SHC. Thetwo suitswere later consolidated, after amendments had been madeto those pleadingsthat are

presented as exhibits to Defendants motion to dismiss. The amended pleadings from these two lllinois

In her complaint and the briefs on this motion, the Trustee uses terms such as the “sham stock
offering”or “attempted dilution” when referring to the February 1999 offering of Phoenix shares. Such
terminology supports the Trustee' s theory that the corporate action was void, dthough the redlity is that
shareswere issued, and that Samarah’ s percentage ownership interest was diluted. Thisopinion refersto
the February 1999 share offering without adding the descriptive terms used by the Trustee.
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State Court suits are not part of the exhibits on this motion.

Inathird suit, Case No. 99 L 2065, Samarah and PCLP asserted clams of breach of fiduciary
duties againg dl of Defendants other than Phoenix. Among the dlegations made, Defendants dlegedly
breached fiduciary duties owed Samarah when they attempted to dilute hisshares, strip him of hispostions
within Phoenix, and repudiate the vdidity of the one million dollar promissory note. In separate counts
agang Defendant Sokoloff, Samarah sought damages for defamation and for the willful and mdicious
withholding of one of Samarah’s paychecks.

The fourth of the Samarah Lawsuits, Case No. 99 L 1730, was a malpractice action against
Defendants Schonfeld and S&W. Among the dlegations in that action, Samarah complained that
Schonfeld had failed to honor an ord agreement that would have given Samarah voting control of Phoenix.
In addition, Samarah aleged that in an attempt to gain control of Phoenix, Schonfeld had tried to acquire
the 250 shares of Phoenix stock that Samarah had pledged to U.S. Can. The two actions for breach of
fiduciary duties and md practice have been consolidated, and an amended complaint was apparently filed
in one suit on January 5, 2001. Copies of the amended complaint, and of Defendants motionsto dismiss
both actions, have not been included among the exhibits on this motion.

Thefour Samarah Lawsuitsremain pending in thelllinois State Court, dthough thereisno evidence
that any of the actions have progressed beyond the pleadings stage. The Trustee states that she has not
been made a party to any of the lllinois State Court actions, and it is not known whether or how the
pleadings have been amended to reflect the Samarah Settlement.

The Fisher Lawsuit

The Samarah Lawsuits are not the only actions related to the Phoenix Transaction that have been
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brought in lllinois. A decison from an action in the United States Didtrict Court for the Northern Didtrict
of Illinais (the “lllinois Didtrict Court”) indicates that Maurice Fisher (“Fisher”), a British citizen, sued
Phoenix to recover onadebt that was assgned to him by the Debtor. Although noting that Fisher’sclam
arisesfromllinois-based transactionsand that many materid eventstook placeinlllinois, thelllinoisDidtrict
Court observed that a plaintiff’s choice of forum is not entitled to great deference where the plaintiff isnot
acitizen of the forum. Neither Illinois nor New Jersey was Fisher’s home forum.

The lllinois Digrict Court granted Phoenix’s motion to transfer venue of the action to the United
States Didtrict Court for the Digtrict of New Jersey (the “New Jersey Didrict Court”), commenting thet a
number of sgnificant events took place in New Jersey, and that there was a related action based on the
same underlying transaction pending in the New Jersey Didtrict Court. Concernsof judiciad economy were
found to weigh heavily infavor of transfer, while the convenience of the parties and witnessesonly narrowly
favored transfer.

The New Jersey Litigation

Turning to the litigation in New Jersey, on or about February 24, 1999, Phoenix filed acivil action
for specific performance, declaratory reief and damages againgt Samarah and SHC in the New Jersey
District Court.  As background for its complaint, Phoenix aleged that it acquired its operating assets
through two s multaneous agreementsinvolving SHC - firgt, an agreement between SHC and U.S. Canfor
purchase of the Pall Divison assats, and then an immediate assgnment to Phoenix of SHC's rights and
duties under the asset purchase agreement. Per the complaint, neither Samarah nor any entity related to
him invested any monies in Phoenix.

Inthefirst three counts of its complaint, Phoenix complainsthat Samarah breached the assgnment
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agreement by refusing to assign the lease of its operating facility to Phoenix, and that as a consequence of
not having record ownership of the lease, Phoenix has been unable to refinance outstanding debt. The
remaning countsof Phoenix’ sNew Jersey complaint contain dlegationsthat Samarah converted Phoenix’s
funds, caused a “bogus debt” to be placed on Phoenix’s books, was unjustly enriched, and breached
fiduciary duties owed Phoenix.

The New Jersey complaint does not address Samarah’s alegations that he has been denied his
rightful ownership interest in Phoenix. Defendants state that Samarah and SHC have interposed defenses
in the New Jersey action, but they have not provided pleadings showing the nature of those defenses.
There is no evidence that Samarah has raised dilution or any other of the Illinois State Court issues by
counterclaim.

The New Jersey Didrict Court denied Samarah’s motion for transfer of venue to the Northern
Didrict of Illinois, finding that a Sgnificant portion of the events giving rise to the suit occurred in New
Jersey, that the leasehold at issue was located in New Jersey, and that Samarah had not shown that
litigationin lllinois would be more convenient than in New Jersey. The New Jersey Didtrict Court further
found that dthough Illinois law might control, the Didtrict of New Jersey was less congested than the

Northern Digtrict of Illinois, and the people of New Jersey had an interest in the outcome of the litigation.

Addressing Samarah’ srequest for astay pending resolution of thelllinois State Court litigation, the
New Jersey Digtrict Court determined that the issues raised and relief requested in the two forums were
not the same. None of the llinois State Court issues had been raised in thefederal proceeding. The New

Jersey Digrict Court concluded that evenif thelitigation had been pardld, exceptiona circumstanceswere
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not present such that abstention in favor of the Illinois State Court would be appropriate. The mere
existence of piecemed litigation of garden-variety date law issues was insufficient under the holding in

Colorado River Water Conservation Dig. v. United States, 424 U.S. 800, 813 (1976) that abstentionis

appropriate” only inthe exceptiona circumstanceswherethe order to the partiesto repair to the state court
would clearly serve an important countervailing interest.”

Trustee' s Complaint

In this adversary proceeding, the Trustee seeksto recover al or amgjority of Phoenix’s common
stock based on theories of congtructivetrust and breach of fiduciary duties. Therdlief requestedisin some
respects different than in the First Action, sSincethe Samarah and AEG Settlements have transferred to the
Trusteethose sharesinitialy issued Samarah. Now the Trusteewould recover those sharesof stock owned
by Defendants on the theory that because the Debtor financed the Phoenix Transaction, Defendants have
been unjustly enriched.

The Trustee dleges in her complaint that most of Defendants were involved in the Phoenix
Transaction. Per the complaint, Sokoloff, former sdes manager for the Pail Divison, and Schonfdd, as
atorney for the Debtor, approached Samarah and solicited his assstance in securing cash and financing
for the acquisition of the Pail Division. Schonfeld and Sokoloff dlegedly insisted that the Debtor provide
the cash for the transaction, even though Samarah told them of the Debtor’ s precarious financid Stuation.
The complaint aleges that it was contemplated that the Debtor and the newly acquired company would
eventudly merge into a consolidated entity.

The Trustee further dleges that Schonfeld had entered into an undisclosed agreement that would

provide him with a financid interest in the new company if he could locate a financing source for the
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transaction. One or more members of Hollow Brook were participants in the entity that alegedly made
the promise to Schonfeld.  Although he was being paid by the Debtor for his legd services at the time,
Schonfeld dlegedly falled to disclose or seek awaiver of the conflict of interest.

Per the complaint, when Phoenix shares were issued a an organizationd meeting on or about
November 15, 1997, Defendants S& W, Sokoloff, and Hollow Brook wereissued 45 percent of Phoenix’s
shares even though none of them had provided funds for the acquisition. No stock was issued in the
Debtor’s name, even though the Debtor was the source of the funds needed to close the transaction.

Besides seeking relief for dleged wrongsin connection with the Phoenix Transaction, the Trustee
seeks money damages and declaratory relief with respect to the issuance of Phoenix stock to Sokol off,
S&W, and Hollow Brook in February 1999.

Count | seeks imposition of a congtructive trust on those shares of Phoenix stock in the hands of
Defendants. Count 11 seeks declarations that the additional sharesissued in February 1999 are void, and
that because they were issued for no consideration, shares received by Hollow Brook and S&W in
November 1997 are dso void. Counts Il through V of the complaint are causes of action for breach of
fiduciary duties againgt Defendants Schonfeld, Sokoloff and Bartkovich.

Defendants state that ajury trial has been demanded inthe lllinois State Court, and that they would
likely demand ajury trid in thiscase. Defendants do not state whether they would consent to entry of a
fina order by the Bankruptcy Court.

Althoughthisbankruptcy case commenced asareorganization under Chapter 11 of the Bankruptcy
Code, 11 U.S.C. 8 101 et seq. (the “ Code”), the case has been converted to aliquidation under Chapter

7. Itisundisputed that the Trustee has authority to bring suit on behdf of the Debtor’ s estate and that any
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recovery in this litigation would go to unsecured creditors.
DISCUSSION
Because afavorable ruling on one of Defendants procedura objections would obviate the need
to discuss the subgtantive issues raised in Defendant’s motion, this opinion looks firgt to the procedura
Issues presented.

Subject Matter Jurisdiction

Where a defendant challenges subject matter jurisdiction, the Court must accept as true dl well-
pleaded alegations of the complaint and draw dl reasonable inferencesin favor of the plaintiff. Remer v.

Burlington Area School Digt., 205 F.3d 990, 996 (7*" Cir. 2000). However, when evidence pertinent to

the jurisdictiond issue is presented, the court may properly look beyond the jurisdictiona dlegationsof the
complaint to determine in fact whether subject matter jurisdiction exigs. 1d.

Bankruptcy jurisdiction isdetermined under 28 U.S.C. § 1334(b), which providesthat “the district
courtsshdl haveorigind but not exclusvejurisdiction of al civil proceedingsarisng under title 11, or arising
in or related to cases under title 11.” 28 U.S.C. § 1334(b).

Jurisdiction over matters “arisng under” the Bankruptcy Code or “arising in” bankruptcy

proceedings is limited to questions that arise during the bankruptcy proceeding and concern the

adminigrationof the bankruptcy estate, such aswhether to discharge adebtor. Zerand-Bernal Group, Inc.
v. Cox, 23 F.3d 159, 162 (7™ Cir. 1994). These mattersaretermed “core proceedings’ and, for the most
part, are enumerated by statute in 28 U.S.C. § 157(b)(2). Barnett v. Stern, 909 F.2d 973, 979 (7" Cir.
1990). While the Trustee gpparently acknowledges that her causes of action would not fal within any of

the statutory categories of core matters other thanthe® catch-al” provisonat 28 U.S.C. § 157(b)(2)(O),
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she argues that core jurisdiction can exist “based on the historic role of the bankruptcy court.”
The question whether amatter fals within the bankruptcy court’s core or “related to” jurisdiction
relates to how jurisdiction is exercised - whether the bankruptcy court is limited to making findings and

conclusions for the digtrict court, or whether it may issuearuling outright. 1n re Piper Aircraft Corp., 244

F.3d 1289, 1303 n.9 (11" Cir. 2001). In the decision whether to dismiss for lack of subject matter
jurisdiction, itissufficient for jurisdictiona purposesif acase meetsthestandard for “related to” jurisdiction.

Zahn v. Yucaipa Capital Fund (In re Almac's, Inc.), 202 B.R. 648, 654 (D.R.1. 1996).

The Trustee' s cases do not persuade this Court that this action to impose a congtructive trust fals
withinitscorejurisdiction. Assupport for her argument, the Trustee cites severa cases containing language
to the effect that an action to impose a congructive trust is within the core jurisdiction of the Bankruptcy

Court. See Canal Corp. v. Finnman (In re Johnson), 960 F.2d 396, 402 (4" Cir. 1992); Kaiser

Aerospace and Electronics Corp.v. Teedyne Indudtries, Inc., 229 B.R. 860, 876 (S.D. Fla. 1999), &ff'd

inpart and rev’ din part, 244 F.3d 1289 (11" Cir. 2001); Inre Richmond Children’ s Center, Inc., 49 B.R.

262, 264 (Bankr. S.D.N.Y. 1985), rev'd on other grounds, 58 B.R. 980 (S.D.N.Y. 1986); Hauytin v.

Grynberg, 52 B.R. 657, 661 (Bankr. D. Colo. 1985)

The Kaiser Aerospace decision involved a fact Stuation not even remotely andogous to that

presented here, however, and the other decisons are dl distinguishable in that creditors asserted rightsto
property aready in the possession of the debtor. If a congtructive trust were found, the property would
go to those creditors that were beneficiaries of the trust, rather than to creditors generaly. See, eg.,

XL/Datacomp, Inc. v. Wilson (In re Omegas Group, Inc.), 16 F.3d 1443, 1449-51 (10" Cir. 1994);

Berger, Shapiro & Davis, P.A. (In re Foos), 183 B.R. 149, 160-61 (Bankr. N.D. Ill. 1995). Seedso
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Richmond Children’ s Center, 49 B.R. at 264-65. Neither the bankruptcy trustee nor the estatewould have

been the beneficiary of the congtructive trust in the cases relied on by the Trustee.

Here, the estate has aready recovered those shares of Phoenix stock that Samarah alegedly
purchased with the Debtor’s funds, and the property aleged to be held in constructive trust is in the
possession of third parties. The cause of action is in some respects comparable to a suit to recover a
fraudulent transfer, but it does not fal within the Bankruptcy Court’s core jurisdiction under 28 U.S.C. 8§
157(b)(2)(H). Mot sgnificantly, sncemost of the Debtor’ sassetshave dready been liquidated, resolution
of the suit will have no impact on the adminigration of the etate, other than to augment the assets of the

edtate for generd digtribution to creditors. Compare In re United States Lines, Inc., 197 F.3d 631, 683

(2d Cir. 1999) (suit for declaratory relief concerning insurance coverage was within core jurisdiction
because pay-first provison in policies might operate to make creditor distribution inequitable). Having
reviewed the Trustee' s cases and found them distinguishable, this Court cannot conclude that her causes
of action “arise under the Bankruptcy Code in the strong sense that the Code itsdlf is the source of the
clamant’sright or remedy, rather than just the procedura vehicle for the assertion of aright conferred by

...daelaw.” InreU.S. Brass Corp., 110 F.3d 1261, 1268 (7" Cir. 1997).

Under 28 U.S.C. 8 157(c), “[a bankruptcy judge may hear a proceeding that is not a core
proceeding but that is otherwise related to a case under title 11.” The Seventh Circuit has articulated a
somewhat limited definition of “related to” jurisdiction, holding that “acaseisreated to abankruptcy when
the dispute affects the amount of property for distribution [i.e., the debtor’s estate] or the dlocation of

property among creditors.” Inre Fedpak Systems, Inc., 80 F.3d 207, 213-14 (7" Cir. 1995). The Court

of Appeds has explained that it reads 8 157(c) narrowly “not only out of respect for Article 11 but also
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to preserve the jurisdiction of state courts over questions of state law involving persons not parties to the

bankruptcy. Home Ins. Co. v. Cooper & Cooper, Ltd., 889 F.2d 746, 749 (7*" Cir. 1989). Overlap

between the bankrupt’'s affars and another dispute is insufficient unless its resolution dso affects the
bankrupt’ s estate or the alocation of its assets among creditors.” 1d.

The Court concludes that this adversary proceeding fals within the Bankruptcy Court’s “related
to” jurisdiction Snce a judgment in favor of the Trustee would bring assets into the etate, increasing the

asset pool available for digtribution to creditorsin the case. See Diamond Mortgage Corp. of Illinoisv.

Sugar, 913 F.2d 1233, 1239 (7th Cir. 1990); Almec's, 202 B.R. at 656.

The discussion of jurisdiction does not end here, however, as Defendants argue that the Trustee
lacks standing to bring this suit ether in her capacity as successor to the Debtor’ s causes of action, or as
assignee of Samarah'’ s rights with respect to the Phoenix stock.

Trustee' sstanding to suefor breach
of fiduciary duties owed the Debtor

In assarting that the Trustee lacks standing to bring Count | and portions of Count 111 of
her complaint, Defendants point to § 21 of the Trustee' s complaint, where she dleges that in or around
December 1997, Samarah caused an entity called DeMert & Dougherty, Inc. to transfer al of its assets

and liabilitiesto a shell corporation that changed its name to DeMert & Dougherty, Inc. The transferee

Count Il combines dlams that the Trustee asserts againgt Schonfeld on behdf of the Debtor with
damsthat she assartsin her capacity asassgnee of Samarah’ srights under the Samarah Settlement. Firdt,
there are alegations that Schonfeld breached fiduciary duties to the Debtor while acting as the Debtor’s
atorney. Later, the Trustee allegesthat while acting as one of Phoenix’ s directors, Schonfeld breached
fiduciary duties owed to Samarah individudly. The discusson of standing in this portion of this opinion
addresses only the claim the Schonfeld breached fiduciary duties owed the Debtor.
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corporation is now the Debtor in this case, and the transferor corporation, now caled DeMert Holding
Company (“DHC"), isthe Debtor’ s parent.

Importantly, the $100,000 used as earnest money for the Phoenix Transaction was dlegedly taken
from DHC’s bank account in October 1997, before the transfer of assets from DHC to the Debtor.
Because the Trustee' s complaint contains no alegations that DHC assigned causes of action for breach
of fiduciary duty and usurpation of corporate opportunity to the Debtor, Defendants contend that the
Trustee lacks standing to bring Count | of the complaint. Defendants make asimilar argument with respect
to the Trustee's claim in Count 111 that Schonfeld breached fiduciary duties owed the Debtor when he
recommended investment in the Phoenix Transaction. At that point in time, Schonfeld acted as atorney
for the entity that now is DHC.

As authority for their pogition that the Trustee lacks standing, Defendants cite a case where the
buyer of the assets of abusiness brought suit againgt aformer officer of the sdller, aleging that the former

officer had wasted corporate assets and busi ness opportunities of the assigned business. Standard Brands,

Inc. v. Millard, 273 F.2d 882 (7" Cir. 1960). Sgnificantly, though, a the time of the assignment in

Standard Brands, neither the assignor nor the assignee had been aware of the alleged cause of action

agang the former officer. 1d. a 884. On the former employee’s motion to dismiss, the Seventh Circuit
afirmed the lower court’ sruling that the cause of action had not been included among the assets assgned
to the buyer, and that the buyer therefore could not bring suit againgt the former officer. 1d. Whilethe

decison in Standard Brands comments that the buyer had paid no consideration for the cause of action

agang the former officer, it gopears to leave open the possbility that the sdller of the business might have

been able to bring suit againgt the officer.
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The Trustee responds that the Debtor acquired its assetsthrough aseries of intermediate transfers
fromintermediary companies, al within Samarah’s control. She points out that Defendants have cited no
cases finding alack of standing in andogous circumstances, and she argues that substance should control
over form.

This Court agrees that the rule in Standard Brands is ingppropriately applied in the context of

Intercorporate transferswherethe chief executive officer of thetransferor isin control of both thetransferor

and thetransferee. Weretheholding in Standard Brands applied in that context, acorporate officer could

avoid lighility for wrongdoing through the smple expedient incorporating a new entity and trandferring dl
corporate assats to the new entity, but omitting any cause of action againgt him from documentation
evidencing the trandfer.

Therole of atrustee in bankruptcy isto collect money and other assets that may be owing to the

debtor. See Steinbergv. Buczynski, 40 F.3d 890, 891 (7" Cir. 1994). Among those powers, thetrustee

may bring daims againgt the debtor’ sfiduciaries. See K och Refining v. Farmers Union Centra Exchange,

Inc., 831 F.2d 1339, 1343 (7*" Cir. 1987), cert. denied, 485 U.S. 906 (1988) (“rights of action againgt
officers, directorsand sharehol dersof acorporation for breachesof fiduciary duties, which can beenforced
by ether the corporation directly or the shareholders derivatively before bankruptcy, become property of
the estate which the trustee done has the right to pursue after the filing of a bankruptcy petition”); Officid

Committee of Unsecured Creditorsof Toy King Digributors, Inc. v. Liberty SavingsBank, FSB (Inre Toy

King Didributors, Inc.), 256 B.R. 1, 167 (Bankr. M.D. Fla. 2000). The inquiry into standing turns on

whether the corporation has a clam againgt the alleged wrongdoer. See Steinberg, 40 F.3d at 892.

As gpplied here, the question of standing will turn on whether the Trustee has causes of action that
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would support imposition of acongructive trust. That inquiry under Rule 12(b)(6) goes to the merits of
her claim of breach of fiduciary duty and usurpation of corporate opportunity, and will be addressed later
in this opinion. Since the Trustee will have sanding if the Debtor has a legdly sufficient dam agangt
Defendants, the Court will not dismiss Count | for lack of jurisdiction.

In Count 111 the Trustee asserts a cause of action against Schonfeld for breach of fiduciary duty
while acting asthe Debtor’ satorney. The Trustee bringsthisclaim in her capacity as representative of the
Debtor’'s estate. While the Samarah Settlement contains language to the effect that any cause of action
related to legd representation of the Debtor was part of the assgnment, such a cause of action arguably
would have belonged to the Trustee anyway, making an assgnment from the Samarah Parties essentidly
aformdlity.

Although Defendants correctly observe that under 1llinoislaw, a party to alawsuit may not assign

a cause of action againg its attorney for breach of fiduciary duty, Wilsonv. Coronet Ins. Co., 293 IIl. App.

3d 992, 689 N.E.2d 1157, 228 I1l. Dec. 736 (1t Dist. 1997), the underlying policy condderation isthat
If such suits could be assigned to strangers to the reationship, an undue burden would be placed on the
legd professon and the judicid system. 1d., 293 11l. App. 3d at 995, 689 N.E.2d at 1159, 228 Ill. Dec.
a 738. The Debtor was not a stranger to the attorney-client relationship with Schonfeld, and Defendants
citeno decigonsfinding that atrusteelacks standing to bring malpractice or other clamsagaing adebtor’s
former atorney. Because the principlein Wilsonis not implicated here, that portion of Count 111 dedling
with Schonfeld' saleged breach of fiduciary duty to the Debtor will not be dismissed asimproperly assigned
to the Trustee.

Trustee' s standing to bring suit as Samarah’s assignee for
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breach of fiduciary duties owed Phoenix shareholders

Defendants chalenge Counts 11 through V on the basis that Samarah did not assgn his “anti-
dilution” daimsto the Trustee. In making that argument they ask the Court to refer to that portion of the
Samarah Settlement excepting certain causes of action in thelllinois State Court from the assgnment to the
Trustee. As noted in the preceding summary of background facts, however, there is language in the
Samarah Settlement specificdly assgning dl rights and causes of action for dilution of the Phoenix stock
to the Trustee.

Defendants essentidly ask the Court to determineon thebasisof oneof thecomplaintsinthelllinois
State Court whether particular causes of action were assigned to the Trustee or retained by Samarah.
Importantly, though, the only pleadingsfromthelllinois State Court action predate the Samarah Settlement.
Sincetherecord from the lllinois State Court suit isincomplete, there are fact issues asto which causes of
action were assigned to the Trustee. Because the Trustee may be able to establish that she was assgned
Samarah’s anti-dilution claims, Counts |1 through V will not be dismissed for lack of standing.

Quedtion whether action must be maintained as a derivative suit

In 66 of her complaint, the Trustee describes that portion of Count 11 dedling with the initia
Issuance of stock to S&W and Hollow Brook as a derivative clam. Defendants also characterize the
remainder of Count Il and CountslI1 throughV asderivative clams, and they argue that the Trustee lacks

standing® to bring these counts because the Debtor did not own Phoenix stock a the time of the actions

The Seventh Circuit has pointed out that it is something of a misnomer to labe the question
presented as one of “standing.” Rather, the inquiry made is whether the action is prosecuted in the name
of the “red partyininterest.” 1d. See Fed. R. Bankr. P. 7017 (applying Fed. R. Civ. P. 17 in adversary
proceedings).
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of which she complains. In making that argument, Defendants rely on the requirement under Fed. R.
Bankr. P. 7023.1 and Fed. R. Civ. P. (“Rul€’) 23.1 that the complaint in a derivative suit dlege “that the
plantiff was a shareholder or member at the time of the transaction of which the plaintiff complains or that
the plaintiff’s share or membership thereafter devolved on the plaintiff by operation of law.” See a0

Keever v. Jawdry Mountain Mines, Inc., 100 Nev. 576, 688 P.2d 317 (1984); Gascue v. Sardegui Land

& Livestock Co., 70 Nev. 83, 255 P.2d 335 (1953). Defendants do not address the question whether

other prerequisites to the bringing of a derivative suit, such as the requirement of a demand on corporate
directors, have been met.

There are actudly two questionsraised in the briefs: (1) whether the Trustee' scauses of actionare
derivative in nature; and (2) if the counts at issue are derivative in nature, whether the Trustee is a proper
plaintiff.

Looking firg to the question whether the causes of action in Counts 111 through V are derivetive
in nature, each count contains alegationsthat one of theindividua Defendants“violat[ed] hiscommon law
duties of care and loyaty owed to dl then existing shareholders of Phoenix, including Samarah and his
nominee, PCLP.” In each of these counts, the wrong complained of is the aleged dilution of Samarah’'s
(or arguably, the Debtor’s) percentage ownership interest in Phoenix that took place in February 1999.
A portion of Count Il also addresses the events of February 1999.

A derivative suit congsts of two causes of action: one againg the directors of a corporation for

failing to sue, and a second based upon aright belonging to the corporation. Mann v. Kemper Financial
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Cos., Inc., 247 I1l. App. 3d 966, 974, 618 N.E.2d 317, 323, 187 Ill. Dec. 726, 732 (1% Dist. 1993). In

a derivative suit, the shareholder derives the power to sue from the unexercised authority of the
corporation, and the direct beneficiary of the derivative suit is the corporation thet initidly possessed the
right to bring the suit.

The theory underlying the use of derivative suitsisthat an action for harm to a corporation must be

brought in the corporate name. Frank v. Hadesman and Frank, Inc., 83 F.3d 158, 159-60 (7" Cir. 1996).

Although it would often be more economicd to dispense with the requirement of derivativelitigationinthe
context of closay-held corporations, courts generdly do not have the discretion to treet derivativeinjuries
asif they were direct injuries to those shareholders who fed that corporate actions have wronged them
persondly. Seeid. at 161-62.

To determine whether aclaim isdirect or derivetive, one must look to the law of the state where

corporationislocated. Strougo v. Scudder, Stevens & Clark, Inc., 964 F. Supp. 783, 790 (S.D.N.Y.

1997). Wherethedleged injury fallsequaly on al of acorporation’ s shareholders and thereisno specia
relaionship between the plaintiff and defendant which might creste a duty other than that owed the
corporation, the shareholder has no direct cause of action, and thecdlamisderivative. 1d. For example,
aclam of improper corporate expendituresisaderivative claim belonging to the corporation, asthewrong
impacts dl shareholders in the same way, through the diminished value of their shares. See In re Nuveen
Fund Litigation, 855 F. Supp. 950, 954 (N.D. Ill. 1994). Generdly, too, claims of breach of duty by
directors and fiduciaries of a corporation are regarded as derivative rather than direct. Strougo, 964 F.
Supp. a 790. Incontrag, if acomplaint dlegesawrong involving acontractud right of ashareholder, such

astheright to vote, or to assert mgority control, which existsindependently of any right of the corporation,
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the nature of the daim isindividud, rather than derivetive. See, eq., Spillyardsv. Abboud, 278 111. App.

3d 663, 671, 662 N.E.2d 1358, 1363, 215 |ll. Dec. 218, 223 (1% Dist. 1996).

Defendants dlege that Samarah was given the opportunity to purchase one-half of those Phoenix
sharesissued in February 1999, and they takethe position that the Trustee' sclamsarederivativein nature.
See NuveenFund, 855 F. Supp. at 954 (finding that shareholders had no direct cause of action for dilution
of shares where decrease in complaining shareholders ownership was caused by their failure to take
advantage of their right to purchase new additiond stock). With respect to theinitid issuance of sharesto
S&W and Hollow Brook in November 1997, Defendants take the podtion that a clam of inadequate
congderation paid for stock is a derivative cause of action for injury to the corporation. See, eg.,
Spillyards, 278 11l. App. 3d at 674, 662 N.E.2d at 1365, 215 Ill. Dec. at 225.

Alleging that because of Defendants secret agreement in February 1999, the proportiona change
inSamarah’ sownership rightsdid not impact on dl Phoenix’ sshareholdersgenerdly, the Trusteetakesthe
position that her causes of actionwith respect to the dilution of Phoenix shares are not derivativein nature.
The Trustee makes no argument that would overcome Defendants authorities to the effect that the clam
based on theinitia issuance of sharesto S& W and Hollow Brook is derivative in nature.

Whether the causes of action for dilution in Counts 11 through V are derivative in nature will turn
on facts that have as yet not been established. Since, as discussed later, the Trustee may be able to
establish that the dilution of Samarah’s shares was not the product of voluntary action on his own part,
these counts may assart adirect clam for individud injury.

The remaining question bearing on the Trustee' sauthority to sueiswhether sheisaproper plantiff

to bring a derivative suit on behdf of Phoenix shareholders. In ressting that proposition, Defendants rely

26



on the fact that at the time of the actions complained of, Samarah, rather than the Trustee or the Debtor,
owned the Phoenix stock. Again, Defendants argument focuses on form, rather than substance.

Although the Samarah Settlement assigned to the Trustee those Phoenix shares “issued to the
Samarah Parties,” the Trustee dleged in her First Action that those shares belonged to the Debtor. While
the Samarah Settlement relieved the Trustee of the burden of establishing that propostion in litigation
agang Samarah, Defendants cite no authority to the effect that the settlement somehow estopsthe Trustee
from taking the position that the Debtor was the true owner of the shares at the time of the actions giving
rise to this litigation. The Court therefore concludes that the Trustee should be regarded as having
succeeded to the Samarah shares by operation of law. Hence, the Trusteeisaproper party plaintiff within
the meaning of Rule 23.1.

Because Defendants have not established that the Trustee lacks authority to bring a derivative suit
as a Phoenix shareholder, and because the clams of dilution in Counts 11 through V- may not be derivative
cdamsin any event, these counts will not be dismissed for failure to comply with Rule 23.1.

Summingup, the Court hasreviewed Defendants threeargumentsbearing on standing. Defendants
having falled to establish that the Trustee lacks standing to bring the causes of actionin her complaint, this

action will not be dismissed for lack of subject matter jurisdiction.
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Abgtention
Although this Court has jurisdiction over this action, it may nonetheless abstain. Section 1334(b)
of Title 28 provides that “the digtrict courts shdl have origina but not exclusive jurisdiction of dl civil
proceedings arisng under title 11, or arisng in or related to cases under title 11.” Subsection (€) contains
the following provisons for permissive and mandatory abgtention:

(2) Nothing in thissection preventsadidtrict court in theinterest of justice, or intheinterest
of comity with State courts or respect for State law, from abstaining from hearing a particular
proceeding arisng under title 11 or arisng in or related to a case under title 11.

(2) Upon timely motion of a party in a proceeding based upon a State law clam or State
law cause of action, related to acase under title 11 but not arising under title 11 or arisng in acase
under title 11, with respect to which an action could not have been commenced in a court of the
United States absent jurisdiction under thissection, thedigtrict court shal aostain from hearing such
proceeding if an action is commenced, and can be timely adjudicated, in a State forum of
gppropriate jurisdiction.

28 U.S.C. § 1334(c).
The party seeking abstention has the burden of establishing that abstention is gppropriate. H.J.

Rowe, Inc. v. SeaProducts, Inc. (Inre Talon Holdings, Inc.), 221 B.R. 214, 221 (Bankr. N.D. 111. 1998);

Carlsonv. Attorney Rexistration and Disciplinary Comm’ n of the Supreme Court of 1llinois(Inre Carlson),

202 B.R. 946, 949 (Bankr. N.D. Ill. 1996). Because federa courts should generally exercise their

jurisdictionif properly conferred, abstention isthe exception rather than therule. Chicago, Milwaukee, St.

Paul & Pacific R. Co., 6 F.3d 1184, 1189 (7" Cir. 1993); SN.A. Nut Co. v. Haagen-Dazs Co. (Inre

S.N.A. Nut Co.), 206 B.R. 495, 501 (Bankr. N.D. I1l. 1997).

Defendants argue that both mandatory and permissive abstention would apply inthiscase. Since

there can beno exercise of discretion if abstentionisrequired, thisdecison considers mandatory abstention
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fird.
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Mandatory abstention

Under 28 U.S.C. § 1334(c)(2), abstention is mandatory where the following criteriaare met: (1)
the suit isbased on agtate law cause of action that, although related to acase under title 11, doesnot arise
under title 11 or arisein acase under title 11; (2) there is no separate basisfor federa jurisdiction apart
from the bankruptcy; (3) an action has dready commenced in the state court; and (4) the case could be

timdy adjudicated in the state court. CullenElectric Co. v. Bill Cullen Electrical Contracting Co. (Inre Bill

CullenElectricd Contracting Co.), 160 B.R. 581, 585 (Bankr. N.D.111.1993). Sincethe datuteisphrased

in the conjunctive, the Court will only be required to abstain if dl four requirements are satisfied.

Lookingtothefirst two criteriaunder 8 1334(c)(2), the Trustee’ scauses of action ariseunder state
law, and absent bankruptcy, the suit would not fal within the jurisdiction of the federd courts. The third
factor has not been established, however, even though litigation involving al these partiesis pending in the
lllinois State Court. Asalready discussed, the Samarah Settlement excepted certain of hisstate law causes
of action from the assgnment to the Trustee, and the Trustee states that she has not been made a party to
thelitigation in the lllinois State Court. There are questions of fact as to what matters remain pending in
the Illinois State Court since the Samarah Settlement.  Since the evidence does not establish that the
Trugstee is a party to pardld litigation in the Illinois State Court, this Court cannot conclude that anaction
involving the same clamsis dready commenced in a state court.

The remaining question under 8 1334(c)(2) iswhether the action could betimdy adjudicated in the
[llinois State Court. As discussed below, even assuming the lllinois State Court might alow the Trustee
to intervene to assart her dlamsin Samarah’s lawsuits, this eement would not be satisfied.

Where the parties dispute whether an action can betimely adjudicated in agtate court, the moving
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party bearsthe burden of persuasion. Georgouv. Fritzshdl (Inre Georgou), 157 B.R. 847, 850-51 (N.D.

lIl. 1993). Severa courts have pointed to the following factors as bearing on the likelihood of timely
adjudication: (1) the backlogof the sate court’ s calendar; (2) the status of the bankruptcy proceeding; (3)
the complexity of the issues presented; and (4) whether the state court proceeding would prolong the
adminigtration of the estate. |d. at 851. Theunderlying concerniswhether dlowing the state court action

to proceed will have unfavorable effects on the pending bankruptcy. J.D. Marshdl Int’l, Inc. Redstart, Inc.,

74 B.R. 651, 655 (N.D. I1I. 1987).
As Defendants point out, a number of courts have opined that in cases under Chapter 7 or
liquidations under Chapter 11, the likely timeliness of adjudication does not weigh heavily in the

determination whether to abstain. E.q., World Solar Corp. v. Steinbaum (In re World Solar Corp.), 81

B.R. 603, 612 (Bankr. S.D. Cal. 1988). Asis not the Stuation in a reorganization, there is no need to
implement or fund aplan. Seeid.

Whenassessing the possibility of delaysin the Bankruptcy Court, other decisions have commented
that decisionsin non-core casesmay be delayed dueto thefact that absent consent, bankruptcy courtsmay
only enter recommended decisons. Maryland Casualty Co. v. Aselco, Inc., 223 B.R. 217, 221 (D. Kan.

1998). Seedso Kamine Gas & Electric Co. v. Rochester Gas & Electric Co. (In re Kamine/Besicorp

Allegany, L.P.), 214 B.R. 953, 975 (Bankr. D.N.J. 1997). If the reference must be withdrawn because
of ajury demand, thisadditiona layer of procedurewill increase thetimefor adjudication in the bankruptcy

court. Personette v. Kennedy (In re Midgard Corp.), 204 B.R. 764, 779 n.18 (10" Cir. BAP 1997).

Asapplied here, because the Debtor’ s bankruptcy case has been converted to aliquidation under

Chapter 7, adday in adjudicating this dispute will not have an adverse impact on any plan to reorganize.
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On the other hand, one cannot assess the possibility of delay in adjudication in the federd court, snce it
is not known whether Defendants would consent to entry of afina order by the Bankruptcy Court. Also,
8 1334(c)(2) requires that there be a pending state court proceeding in favor of which the Court may
abgtain. This Court cannot conclude that the find factor under 8 1334(c)(2) has been sdatisfied, as
Defendants have not established that the Trustee is a party, or that she could be made a party to the
litigetion in the Illinois State Court. Since not dl the requirements under the statute have been met,
mandatory abstention is not required.

Permissive abgention

Under § 1334(c)(1), “[n]othing in this section prevents adidtrict court in the interest of justice, or
intheinterest of comity with State courts or respect for State law, from abstaining from hearing aparticular
proceeding arisng under title 11 or ariging in or related to a case under title 11.” 28 U.S.C. § 1334(c).
Although describing the criteria that would support a discretionary decision to abstain as “somewhat
oblique,” the Seventh Circuit has compiled the following list of twelve rdevant factors

(2) the effect or lack thereof on the efficient adminigration of the estate if a Court recommends
absgtention, (2) the extent to which state law issues predominate over bankruptcy issues, (3) the
difficulty or unsettled nature of the applicable law, (4) the presence of a related proceeding
commenced in state court or other nonbankruptcy court, (5) the jurisdictiona basis, if any, other
than28 U.S.C. § 1334, (6) the degree of rel atedness or remoteness of the proceeding to themain
bankruptcy case, (7) the substance rather than form of an asserted "core" proceeding, (8) the
feadhbility of severing state law claims from core bankruptcy matters to dlow judgments to be
entered in state court with enforcement left to the bankruptcy court, (9) the burden of [the

Since Defendantshave not yet answered the complaint, they are not required to make the statement
under Fed. R. Bankr. P. 7012(b) as to whether they consent to entry of final orders or judgment by the
bankruptcy judge. Although Defendants need not make that e ection until they filetheir answer, this Court
will not assume that Defendants would not consent to tria in the Bankruptcy Court, or that they would
move to withdraw the reference.
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bankruptcy court's] docket, (10) the likelihood that the commencement of the proceeding in
bankruptcy court involves forum shopping by one of the parties, (11) the existence of aright to a
jury trid, and (12) the presence in the proceeding of nondebtor parties.

Chicago, Milwaukee, St. Paul & Pecific R.R. Co., 6 F.3d at 1189. “Courts should apply these factors

flexibly, for their relevance and importance will vary with the particular circumstances of each case, and no
one factor is necessarily determinative.” 1d.

Here, factors 2, 5, 7 and 12 weigh in favor of abstention, Since state law issues predominatein this
non-core action against non-debtor Defendants. Factor 8 isirrelevant here because there is no need to
seve damsin this non-core proceeding. Also, factors 1, 3and 6 are neutra, Since the complaint presents
rather straightforward questionsunder statelaw, and substantialy dl the Debtor’ sassetshave dready been

ligudated. See Williamsv. Stefan, 133 B.R. 119, 123 (N.D. IlI. 1991), &f'd sub nom. Inre L&S

Industries, Inc., 989 F.2d 929 (7*" Cir.1993) (opining that where bankruptcy case nears dosing, daims
under state law lose their relatedness to bankruptcy law).
On the other hand, factors 4, 9 and 10 weigh againgt abstention, as there is no evidence of forum

shopping,” and this proceeding could be timely adjudicated in the Bankruptcy Court. Most importantly,

While not accusing the Trustee of seeking a forum where gpplicable law is more favorable,
Defendants argue that they arein “ civil double jeopardy” because the Trustee' s choice of forum gives her
two chances of gaining control over Phoenix’s stock. The reasoning is that even if the Trudee fals here
in this cause of action for impostion of a congructive trust, she will still win control over dl issued shares
of Phoenix stock if Samarah succeeds in his lllinois State Court cause of action for cancellation of the
shares.

Defendants argument presupposes that Samarah continues to pursue cancel lation of Defendants
sharesin thelllinois State Court. Asdready stated, however, thereislanguagein the Samarah Settlement
assigning al rights and causes of action for dilution of the Phoenix shares to the Trustee. Because the
parties have not submitted copies of Illinois State Court pleadings filed Snce the Samarah Settlement, this
Court cannot conclude that the pendency of suitsin the two forums givesthe Trustee more than one chance
of gaining control of Phoenix’ s stock.
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Defendants have not established that a related proceeding involving the Trustee is pending in the lllinois
State Court. Because overdl it gppears that this matter could be just as efficiently adjudicated in the
Bankruptcy Court, and bearing in mind that the Debtor’ s bankruptcy case has aready been pending for
three years, the Court will not exercise its discretion to abstain.

Transfer of Venue

While not disputing that venue of this action is proper in this Digtrict, Defendants seek an order
tranderring the proceeding to the New Jersey Disgtrict Court. Defendants move under 28 U.S.C. §
1404(a), the transfer of venue statute which substantialy replaced the common law doctrine of forumnon
conveniens. In re Joint Eastern & Southern Districts Asbestos Litigation, 22 F.3d 755, 761 (7" Cir.
1994). Under that statute, “[f]or the convenience of partiesand witnesses, intheinterest of justice, adistrict
court may transfer any civil action to any other district or divison where it might have been brought.” 28
U.S.C. § 1404(a).

The Trustee disagreesthat Defendants cite the gppropriate authority for transfer of venue. Instead,
she maintainsthat transfer would be under 28 U.S.C. § 1412, which providesthat “[a] district court may
transfer a case or proceeding under title 11 to adistrict court for another digtrict, in the interest of justice
or for the convenience of the parties” Fed. R. Bankr. P. 7087 provides that “[o]n motion and after a
hearing, the court may transfer an adversary proceeding or any part thereof to another district pursuant to
28 USC 8 1412, except as provided in Rule 7019.”

Despitether difference of opinion regarding which statute would apply here, the parties agree that



the standard under both statutes is the same® Thefactors for consideration, then, are the convenience of
parties and witnesses, and the interest of justice.

On amoetion for transfer of venue, the party seeking transfer bears the burden of establishing that

the requirementsfor transfer aremet. Heller Financid., Inc. v. Midwhey Powder Co., Inc., 883 F.2d 1286,
1293 (7" Cir. 1989). In passing on amotion for transfer, the district judge must consider the statutory

factorsin light of dl the circumstances of the case. Coffey v. Van Dorn Iron Works, 796 F.2d 217, 219

(7" Cir. 1986).
Convenience of the parties and witnesses
Factors bearing on the convenience of parties and witnesses, sometimestermed “ private interests’
include the following: (1) the plaintiff’s initid choice of forum; (2) the Stus of materid events; (3) the
convenience of the parties, specifically their respective resdences and their ability to bear the expense of
litigeting in a particular forum; (4) the ease of access to sources of proof; and (5) the availability of
compulsory process for the attendance of unwilling witnesses and the cost of obtaining the attendance of

the witnesses. Kalamazoo Redty Venture Limited Partnership v. Blockbuster Entertainment Corp., 249

B.R. 879, 889 (N.D. Ill. 2000). Where arequest is made to transfer venue of an adversary proceeding,
bankruptcy courts may aso consider whether the transfer would promote the economic and efficient

adminigrationof theestate. See, eg., Haworth, Inc. v. Sunarhauserman Ltd., 131 B.R. 359 (Bankr. W.D.

Although there is no explicit reference to the convenience of witnesses in 28 U.S.C. § 1412,
bankruptcy courts consdering transfer of venue under 8 1412 have consdered the convenience of
witnesses as a factor in their decisions. See, eq., Continental Airlines v. Chryder (In re Continental
Airlines), 133 B.R. 585, 587-88 (Bankr. D. Del. 1991); Haworth, Inc. v. Sunarhauserman Ltd., 131 B.R.
359, 362 (Bankr. W.D. Mich. 1991); A.R.E. Manufacturing Co., Inc. v. D & M Nameplate, Inc. (Inre
A.R.E. Manufacturing Co., Inc.), 124 B.R. 912, 914 (Bankr. M.D. Fla. 1991).
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Mich. 1991); see dso Continental Airlines, Inc. v. Chryder (InreContinental Airlines, Inc.), 133 B.R. 585,

587 (Bankr. D. Ddl. 1991); A.R.E. Manufacturing Co., Inc. v. D & M Nameplate, Inc. (Inre A.R.E.

Manufacturing Co., Inc.), 124 B.R. 912, 914 (Bankr. M.D. Ha 1991). The movant must establish by

reference to particular circumstances that the transferee forum is clearly more convenient. Coffey, 796
F.2d at 219-20.

As gpplied here, severd factors are neutral, Snce materid events underlying the parties' dispute
occurred bothin lllinoisand in New Jersey. The convenience of the partiesissmilarly neutrd, as Samarah
and the Trustee arelocated in lllinois, while Defendants arelocated in New Jersey. Since Defendantshave
neither named those third parties who might be called as witnesses, nor specified what the substance of
third party testimony would be, it cannot be concluded that key witnesseswould be unavallablefor trid in
this Didtrict. Phoenix’ sbooksand records are located in New Jersey, but they may be transported easily,
and Defendants either have or will have to produce copies of documentsin this Didrict in connection with
the Illinois State Court litigation. Taking these factorsinto account, Defendants have only established that
the transfer would shift the inconvenience of litigation to the Trustee. Such a showing is insufficient to

support atransfer of venue. See Van Dusenv. Barrack, 376 U.S. 612, 645, 84 S.Ct. 805, 824 (1964);

Heller Financid, 883 F.2d at 1294.

Looking to other relevant considerations, the Trustee has chosen thisforum, and she brings suit on
behdf of creditors of the Debtor’s estate. Litigationin this District will be more economicd for the etete,
and Defendants are dready represented by local counsd in the Samarah Lawsuits in the lllinois State
Court. The Court concludes that private interests weigh againgt atrandfer of venue.

Interest of justice
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“Public factors’ traditiondly consdered in the “interest of justice’ andysis relate to the efficient
adminidration of the court system. Coffey, 796 F.2d at 220. Asan example, the interest of justice may
be served where litigants are more likely to receive a speedy trid in a particular forum. |d. By the same
token, related litigation should be transferred to a forum where consolidetion is feasble. 1d. See dso
Heller Financid, 883 F.2d at 1293. A da€ sinterest in vindicating its laws and policies can be a factor

in determining whether a lawsuit should be heard in a court within that state. Jackson v. Venture Dep't

Stores, Inc., No. 98 C 6216, 1998 WL 778057 (N.D. Ill. Nov. 3, 1998).

To support this aspect of their venue argument, Defendants emphasize that Phoenix’s place of
busnessis located in New Jersey, that they are resdents of that state, and that events giving rise to the
Trustee's stock dilution clam occurred in New Jersey. Based largely on those facts, they would
characterize this dispute as having a close rdationship to the community in New Jersey. Because Phoenix
Isincorporated in Nevada, however, the laws of that state may apply.

Without more, this Court cannot conclude that this dispute between shareholders of aclosely held
corporation is of particular importance to the citizens of New Jersey. Nor has it been shown that the
proceeding will cometo trid more promptly in that forum. Most Sgnificantly, too, the New Jersey Didrict
Court has found in its decison on venue that the litigation pending there is not pardld to the Samarah
Lawsuits. That determination having been made, there would seem to be little likeihood thet this
proceeding could be consolidated with Phoenix’ s New Jersey action. The Court therefore concludes that
Defendants have not established that transfer would be in the interest of justice.

Defendants having failed to establish that a transfer would be for the convenience of parties and

witnesses or in the interest of judtice, their motion to transfer venue is denied.
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Araguments That Count | Failsto State a Cause of Action

Although the Trustee acknowledges in her complaint that she isin possessonof all 500 shares of
Phoenix stock that were allegedly purchased with the Debtor’ sfunds, she also seeksto recover those other
Phoenix shares owned by Defendants. In pursuit of that objective, the Trustee dleges in Count | that
Samarah and Schonfeld breached fiduciary duties owed the Debtor when they risked the Debtor’ s scarce
fundsand used the Debtor’ sfacilitiesand other resourcesin the Phoenix Transaction and in the subsequent
operations of Phoenix. The Trustee contends that by reason of Samarah’s and Schonfeld' s breaches of
fiduciary duties, and because the Debtor bore the risks of the Phoenix Transaction, other parties currently
owning Phoenix Stock have been unjustly enriched. Asaremedy, the Trustee asksthat the Court impose
acongructivetrust on Defendants Phoenix shares, and that Defendants be ordered to transfer themto her.
Defendants make a number of chalenges, both legal and factud, to the sufficiency of Count 1.

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) chalenges the sufficiency of a complaint for

falureto sateaclam uponwhich reief may be granted. Maple Lanes, Inc. v. Messer, 186 F.3d 823, 825
(7™ Cir. 1999), cert. denied, 528 U.S. 1118 (2000). Inruling on the motion, the court accepts astrueal
factsdleged inthe complaint, and it drawsdl reasonableinferencesfrom thosefactsin favor of the plaintiff.

Jacksonv. E.J. Brach Corp., 176 F.3d 971, 977-78 (7™ Cir. 1999). A complaint may not bedismissed

under Rule 12(b)(6) unless no relief may be granted under any set of factsthat could be proved cong stent

with the alegations in the complaint. Walker v. National Recovery, Inc., 200 F.3d 500, 503 (7™ Cir.

1999). With thefew exceptions noted in the preliminary commentsto this opinion, acourt generdly does

not consider materiadsoutsde the pleadingsin ruling onamationto dismiss. E.g., Generd Electric Capita

Corp., 128 F.3d at 1080.
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Applying those principles, the Court will not address Defendants argument that the Trustee has
faled to dlege a cause of action for breach of fiduciary duty becausethe Debtor declined the opportunity
to invest in Phoenix, and instead |oaned Samarah the earnest money needed for the Phoenix Transaction.
Since this argument depends on Samarah’s subsequently-recanted testimony, and other evidentiary
materials outside the pleadings, the argument is not properly raised in this motion to dismiss.

Looking to Defendants legd arguments, they correctly observe thet the term “unjust enrichment”

Is not descriptive of conduct that, standing adone, will justify an action for recovery. Alliance Acceptance

Co.v. Ydelns Agency. Inc., 271 111. App. 3d 483, 492, 648 N.E.2d 971, 977, 208 Il. Dec. 49, 55 (1%
Dist.), appeal denied, 163 111. 2d 547, 657 N.E.2d 615, 212 111. Dec. 414 (1995).° Rather, itisacondition
that may be brought about by unlawful or improper conduct as defined by law, such as fraud, duress, or
undue influence, and may be redressed by a cause of action based upon that improper conduct. 1d.
Smilaly, the term “congructive trust” describes a remedy, rather than the underlying cause of

action. See Hedth Cost Controls of lllinais, Inc. v. Washington, 187 F.3d 703, 710 (7" Cir. 1999), cert.

denied, 528 U.S. 1136 (2000); Fujisawa Pharmaceutical Co., Ltd. v. Kapoor, 16 F. Supp. 2d 941, 952

(N.D. 11I. 1998). A congtructivetrust isadeviceto prevent unjust enrichment. AmericanNat'| Bank and

Trust Co. of Rockford, Illincisv. United States, 832 F.2d 1032, 1035 (7" Cir. 1987). If adefendant has

unjudly enriched himsdlf by fraud or breach of afiduciary relaionship, a plaintiff may seek redressby a

Defendantsstatethat under Illinoischoiceof law principles, thefiduciary dutiesof corporateofficers
and directors are governed by the law of the state of incorporation. Since both the Debtor and Phoenix
are Nevada corporations, the law of that state would apply. Notwithstanding the potentia gpplication of
Nevada law, in this section of their discusson, Defendants have relied dmost exclusvely on lllinois law.
The rationde given is that “Nevada follows corporate law rules * of well-nigh universal gpplication.”” See
Drabbin v. Nicolet Instrument Corp., 631 F. Supp. 860, 879 (S.D.N.Y. 1986).
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congructive trust. Charles Hester Enterprises, Inc. v. lllinoisFoundersins Co., 137 I1I. App. 3d 84, 90-

91, 484 N.E.2d 349, 354, 91 111. Dec. 790, 795 (5" Dist. 1985), aff'd, 114 111.2d 278, 499 N.E.2d 1319,

102 I11. Dec. 306 (1986); Harris Trust and Savings Bank v. Sdlomon Brothers, Inc., 832 F. Supp. 1169,

1176-77 (N.D. 1ll. 1993).

Inthe context of corporate governance, the remedy for an officer’ sor director’ s misgppropriation
of corporate assets or usurpation of corporate opportunities is restitution compelled by means of a
congructive trust. Forkin v. Cole, 192 11l. App. 3d 409, 430, 548 N.E.2d 795, 808, 139 III. Dec. 410,
423 (4" Dist. 1989). Here, the Trustee bases her cause of action on the corporate opportunity doctrine,
which prohibits a corporation’s fiduciary from misgppropriating corporate property and from taking

advantage of business opportunities belonging to the corporation. Dremco, Inc. v. South Chapel Hill

Gardens. Inc., 274 111. App. 3d 534, 538, 654 N.E.2d 501, 505, 211 I11. Dec. 39, 43 (1% Dist.), appesal
denied, 164 111. 2d 561, 660 N.E.2d 1267, 214 Il. Dec. 318 (1995). The coreprincipleisthat afiduciary
will not be permitted to usurp an opportunity which was developed through the use of corporate assets.
1d. When a corporation’s fiduciary wants to take advantage of a corporate opportunity which isin the
corporation’ slineof busness, thefiduciary must first disclose and tender the opportunity to the corporation,
notwithstanding the fact that the fiduciary may have believed that the corporation waslegdly or financidly
incapable of taking advantage of the opportunity. Id., 274 11I. App. 3d 534, 542, 654 N.E. 2d 501, 507,
211 11l. Dec. 39, 45 (1% Digt. 1995).

Factors consdered in determining whether the officer may take advantage of the opportunity
include the manner in which the offer was communicated to the officer, the good faith of the officer, theuse

of corporate assetsto acquire the opportunity, the degree of disclosure madeto the corporation, the action
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taken by the corporation with reference thereto, and the need or interest of the corporation in the

opportunity. Lindenhurst Drugs, Inc. v. Becker, 154 11l. App. 3d 61, 68, 506 N.E.2d 645, 650, 106 .

Dec. 845, 850 (2d Dist. 1987). Useof adirector’ sposition with the corporation to capture an opportunity
adone may be enough to establish liability. 1d., 154 1ll. App. 3d a 70, 506 N.E.2d at 652, 106 Ill. Dec.
at 852.

Defendants make a variety of arguments chdlenging the underpinnings of the Trustee' s clams of
usurpation of corporate opportunity, constructive trust and unjust enrichment. Firs, they observethat the
Trustee has aleged that the Debtor was in “dire financid dtraits” Based on that dlegation of insufficient
cashon hand, Defendants argue that the Debtor could not have taken advantage of the opportunity toinvest
in Phoenix. Along that line of thought, Defendants aso contend that because the Debtor was acosmetics
manufacturer,'® the Phoenix Transaction was not reasonably incident to the Debtor’ s line of business.

A corporate opportunity existswhen aproposed activity isreasonably incident to the corporation’s
present or prospective business and is one in which the corporation hasthe capacity to engage. Dremco,
274 111. App. 3d at 538, 654 N.E.2d at 505, 211 IlI. Dec. at 43. However, a belief on the part of the
fiduciary that the corporation cannot engagein the business opportunity isnot asubstitutefor thefiduciary’s
duty to present the question to the corporation for the corporation’ s independent evaluation. Kerrigan v.

Unity Savings Assn, 58 Ill. 2d 20, 28, 317 N.E.2d 39, 43, af'd in part, rev’d in part on other grounds,

58 11.2d 20, 317 N.E.2d 39 (1974). Also, when a fiduciary uses a corporation’s assets to develop a

business opportunity, the fiduciary is estopped from denying that the resulting opportunity belongs to the

10

The complaint does not include dlegations as to the nature of the Debtor’s business.
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corporation whose assets were misappropriated, even if it was not feasible for the corporation to pursue

the opportunity or if the corporation had no expectancy in the project. Graham v. Mimms, 111 Ill. App.

3d 751, 763, 444 N.E.2d 549, 557, 67 1. Dec 313, 321 (1% Digt. 1982). Seeadso Trim Cut Co., Inc.

v. Beadey (Trim-Lean Meat Products, Inc.), 4 B.R. 243, 246-47 (Bankr. D. Del. 1980) (general
proscription against corporate officer’ smisapplication of corporate funds appliesto business opportunities
outsde corporation’s line of business).

Drawing inferencesin favor of the Trustee, the Court concludesthat she may be ableto prove that
Samarah misappropriated corporate funds for the Phoenix Transaction, and that he did not present the
opportunity to the Debtor, as was his duty as a director. Were that set of facts established, a breach of
duty could be found even if the opportunity were outsde the Debtor’ s line of business.

Defendants aso point out that no Defendant was ever a director of the Debtor, and that the
Samarah Settlement rel eased Samarah from liability to the Trustee or the Debtor’ s estate for actionstaken
In his capacity as corporate officer or director. Because there was no duty running from Defendantsto the
Debtor, Defendants would conclude that Count | is brought in violation of the principle that some form of
wrongdoing isaprerequisiteto theimpostion of acongructivetrust. Suttlesv. Vogd, 126 111. 2d 186, 533

N.E.2d 901, 904, 127 Il Dec. 819, 822 (1988). Seedso Amenddlav. Bayer, 907 F.2d 760, 762 (7"

Cir. 1990).
Count | will not be dismissed on thisbasis. A third party who has colluded with a fiduciary in
committing a breach of duty, and who obtained a benefit therefrom, is under a duty of retitution to the

beneficiary. Village of Whedling v. Stavros, 89 111. App. 3d 450, 454, 411 N.E.2d 1067, 1070, 44 III.

Dec. 701, 704 (1% Dist. 1980). Although the transaction assailed in a constructive trust is usualy one
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betweenthe partiesdirectly, thisisnot aprerequidte. A third party who inducesabreach of atrustee’ duty
of loydty, or participatesin such abreach, or knowingly accepts any benefit from such a breach, becomes
directly ligble to the aggrieved party. 1d., 89 I1l. App. 3d at 455. See aso Roth v. Carlyle Red Edate

Limited Partnership V11, 129 111. App. 3d 433, 439, 472 N.E.2d 836, 840, 84 111. Dec. 699, 703 (1% Digt.

1984).

Asnoted in the summary of facts a the beginning of this opinion, the Trustee aleges that while
knowing of the Debtor’ spoor financia condition, Sokoloff and Schonfeld indsted that cash for the Phoenix
Transaction come from the Debtor.  Sokoloff and Schonfeld dso alegedly profited from Samarah's
wrongful conduct by accepting Phoenix stock for which they had paid no consideration. Bartkovich and
Hollow Brook are dleged to have been accomplicesintheplot. Becausethe Trustee may be ableto prove
that Defendants colluded in Samarah’ s breach of duty, Count | will not be dismissed on the basisthat only
Samarah was the wrongdoer.

Hndly, Defendants take the position that there has been no unjust enrichment because the Debtor
and the Trustee recovered those Phoenix sharesdlegedly purchased with the Debtor’ sfunds. Theprinciple
urged is that where a plaintiff’ s property was wrongfully or mistakenly conveyed to a defendant by athird

party, the plaintiff’ srecovery islimited to the property conveyed and does not extend to the profits earned

asareault of theinnocent defendant’s use of the property. L.E. Zannini & Co., Inc. v. Jenkins & Boller

Co..Inc., 1591ll. App. 3d 227,229, 512 N.E.2d 89, 91, 111 11I. Dec. 185, 187 (2d Dist.), appeal denied,

117 111. 2d 545, 517 N.E.2d 1087, 115 11l. Dec. 401 (1987). Application of therule prohibiting recovery
of prafitsfrom adefendant who innocently recelved property from another isparticul arly appropriatewhere

those profits resulted from extensive efforts by the defendant. 1d.
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On the other hand, rescissionary damages may include the proceeds of stock held in congtructive
trust. See, eq., Blumev. Kvamme (Edate of Jones), 449 N.W.2d 428 (Minn. 1989); Roth v. Calyle
Red Edtate Ltd. Partnership V11, 129111. App. 3d 433, 472 N.E.2d 836, 84 I11. Dec. 699 (1% Digt. 1984).
Notably, too, Defendants argument depends on their own assertion that they committed no wrong.
Becausethe Trustee may beableto prove Defendants complicity inwrongdoing, shemay beableto prove
that Defendants have been unjustly enriched.

Arguments That Count |l Failsto State a Cause of Action

There are two aspects to the Trustee's request for declaratory judgment in Count Il of the
complaint. Fire, she seeks a declaration that Defendants Sokoloff, Schonfeld and Bartkovich violated
fiduciary duties owed Phoenix shareholders, most particularly Samarah and PCLP, when they voted to
approve the stock offering of 1,000 sharesin February 1999. Second, the Trustee seeks afinding that
the issuance of Phoenix stock to S& W and Hollow Brook was not supported by adequate or appropriate
consderation. As relief, the Trustee would have the Court find that the February 1999 vote to issue
additiona shares was void, and that the issuance of shares to S&W and Hollow Brook was void and of
no effect. The Trustee would aso have the Court declare and determine reletive shareholder interestsin
Phoenix.

Defendants argue that the Trustee's dams are legdly insufficient. Defendants contend thet the
Trustee cannot establish that either of the following two corporate actions was invdid: (1) the February
1999 shareholder rights offering, and (2) the initid issuance of shares to S& W and Hollow Brook in
November 1997.

February 1999 shareholder rights offering
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Asthebasisfor her request that the February 1999 issuance of sharesbe deemed void, the Trustee
cites Nevadalaw to the effect that actions of interested corporate directors are void, unless approved in
good faith by amgority vote sufficient for the purpose of the transaction, without counting the votes of such
interested directors. Nev. R. Stat. § 78.140. Because Defendants were dl to receive additiond shares
of Phoenix stock pursuant to the secret agreement that preceded the February 1999 Board of Directors
medting, the Trustee maintainsthat their sdf-interest made them ineligible to vote and that the share offering
istherefore void.

Defendantscontend that the Trustee hasmi sinterpreted Nevadalaw, and that atransaction between
acorporation and its directorsis not void if the transaction isfair to the corporation. Becausethe Trustee
has not explicitly aleged that the transaction was unfair to Phoenix, Defendants ask that Count 11 be
dismissed. Defendants further cite a Nevada statute to the effect that shareholder voting agreements are
not illegd under the laws of that state. Whilereferring to the two statutes, Defendants cite no case authority
interpreting the statutes in circumstances anaogous to those dleged in the complaint.

Besides complaining that the Trustee has not aleged the requisite unfairness to Phoenix in her
complaint, Defendants make the factua argument that the February 1999 shareissuance resolution did not
harm Samarah because he was given an opportunity to purchase 50 percent of the new shares. The
Trugtee responds by arguing that Samarah was not given aredigtic amount of time to raise funds for the
purchase of 500 additiond shares, and she argues that through their secret agreement Defendants would
acquire dl the newly issued shares.

In defending the sufficiency of acomplant, aplaintiff may argue facts on which it reliesto support

itsdam. Thetest iswhether the plaintiff could prove any facts consstent with the complaint that would

45



entitleit to rlief. See, eq., Walker v. National Recovery, Inc., 200 F.3d 500, 503 (7" Cir. 1999).

Earlier inthisopinion, this Court determined that the Trustee’ scause of action for improper dilution
of Samarah’s shares may be a direct, rather than a derivative clam. Consequently, the Trustee' s failure
to dlege unfairnessto Phoenix should not befatd to her individua cause of action. Defendants having cited
no case authority upholding an unequa share offering, the Court cannot conclude that the Trustee' s cause
of action arigng out of the February 1999 share offering isinsufficient as a matter of law.

Initia issuance of sharesto S& W and Hollow Brook

The Trustee dlegesin her complaint that shares of Phoenix stock wereissued to S& W and Hollow
Brook purportedly in exchange for services rendered to the corporation. Alleging that neither entity
performed unpaid services for Phoenix elther before or after the shareswereissued, the Trustee seeksa
declaration that the shares were issued for inadequate consideration and that they are therefore void.

In moving to dismiss, Defendants argue that under Nevadalaw, corporate shares may be issued
in exchange for services. Defendants further note that under Nevadalaw, the judgment of acorporation’s
board of directors regarding the adequacy of consgderation is conclusive absent fraud in the transaction,
and they argue that because the Trustee has not explicitly dleged fraud in the transaction, her clam with
respect to the shares must be dismissed.

Defendants argument on this point would rest on their conclusion from unproven facts outside the
complaint that Phoenix’s Board of Directors properly approved the issuance of shares for services
rendered. Looking solely to the alegations of the complaint, however, the Trustee dlegesthat S&W and
members of Hollow Brook received pledges of $1,500 for 24 monthsin exchange for services rendered.

Drawing inferencesin the Trustee' s favor, she may be able to prove that Phoenix’s directors knew that
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S& W and Hollow Brook had not earned aright to payment through theissuance of stock. Weresuch facts
proven, the transaction conceivably could be characterized as perpetrating a fraud upon Phoenix.

The next question is whether the Trustee' s allegations of fraud conform with applicable pleading
rules. The Federd Rules of Civil Procedure do not require that a complaint describe wrongdoing with

particularity. Klug v. Chicago School Reform Bd. of Trustees, 197 F.3d 853, 859 (7" Cir. 1999).

However, Fed. R. Civ. P. 9(b) requires the pleading of sufficient facts to notify each defendant of his

dleged participation in afraudulent scheme. Gorenv. New Vision Int'l, Inc., 156 F.3d 721, 725 (7™ Cir.

1998). Although pleading oninformation and belief generdly will not satisfy Rule 9(b), such dlegationsare
acceptable if necessary facts are solely within the knowledge of the adverse party, and if the plaintiff states

the facts on which its dlegations are founded. Refco, Inc. v. Troikalnvestment, Ltd., 702 F. Supp. 684,

688-89 (N.D. IIl. 1988).

Here, the Trustee has specificdly aleged that S&W and Hollow Brook either performed no
services or received cashin payment of any services rendered Phoenix. The information needed to verify
whether these dlegations are true is soldly within Defendants control, and the Trustee statesthe basisfor
her conclusion that issuance of stock was unnecessary to compensate Defendants for any services
rendered. Because the Trugtee's dlegations sufficiently inform Defendants as to the nature of their
involvement in the dleged fraudulent scheme, the complaint will not be dismissed for falure to dlege fraud
with particularity.

Argument That Counts!Il Through V Should Be Dismissed for Failure
to Allege Intentional Misconduct, Fraud or Knowing Violation of L aw

Rdying on materids outsde the pleadings, Defendants contend the Phoenix’s Articles of
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Incorporation state that except as provided under Nevada law, no director or officer shall be persondly
lidble to the corporation or to any of its shareholders for breach of fiduciary duty. Under the referenced
statute, liability can be limited except where the directors or officers action involves intentiond
misconduct, fraud, knowing violation of the law, or unlawful distributions. Defendants argue that because
the Trugtee hasfailed to dlege intentiona misconduct, fraud, or knowing violation of the law, Counts 111
through V of the complaint should be dismissed.

The federd rules do not requirethat aplaintiff anticipate affirmative defensesinitscomplaint. E.g.,

L uckett v. Rent-A-Center, Inc., 53 F.3d 871, 873 (7" Cir.), cert. denied, 516 U.S. 965 (1995). Even

assuming that in some cases it may be permissible to dismiss on the basis of a defense, Defendants
agument fals

The terms “fraud,” “intentiona misconduct,” and “knowing violation of law” arelegd conclusons.
Drawing inferencesin her favor, the Trustee may be able to establish wrongful conduct in connection with
the dilution of Samarah’'s shares. Because Nevada law would not permit Phoenix’s articles of
incorporationto shield Defendants from liahility in such an ingtance, the complaint will not be dismissed on
the basis of the defense urged here.

Argument That the Complaint Should Be
Dismissed Under the Doctrine of L aches

Defendants dso ask that the Court dismissthe Trustee' s complaint on the basis thet it is barred

under the equitable doctrine of laches. Laches is generdly available as a defense where a party has

knowingly dept onitsrightsto the detriment of its opponent. Tarinv. Pellonari, 253 111. App. 3d 542, 550,

625 N.E.2d 739, 745, 192 I1I. Dec. 584, 590 (1% Dist. 1993). In order for laches to gpply inacase, the
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party asserting the defense must establish two dements: (1) an unreasonable lack of diligence by the party

agang whom the defense is asserted; and (2) prgudice arising from the delay. Hot Wax, Inc. v. Turtle

Wax, Inc., 191 F.3d 813, 820 (7" Cir. 1999). A defendant is prejudiced from delay in asserting aclaim

where the defendant has changed its position in away that would not have occurred if the plaintiff had not
delayed. 1d. at 824.

Although the Trustee has not included dlegations as to when she learned of her cause of action,
Defendants argue that the Trustee knew of the eventsat issueinthissuit in February 1999, upon thedilution
of Samarah’s shares of Phoenix stock. Asserting prejudice caused by the ddlay of dmost two yearsin
bringing suit, Defendants state that in that timeinterval, they have operated Phoenix and invested $200,000
in the company.

Responding, the Trustee observes that her suit was filed well within the five-year statute of

limitations for bringing an action for constructive trust. Hagney v. Lopeman, 147 1ll. 2d 458, 462, 590

N.E.2d 466, 468, 168 111. Dec. 829, 831 (1992).** In addition, the Trustee contends that shewasnot able
to bring suit until after the Samarah Settlement in August 2000.
Asdready noted, thefederd rulesdo not requirethat aplaintiff anticipate affirmative defenseswhen

pleading itscomplaint. Gomezv. Toledo, 446 U.S. 635, 640 (1980); Luckett, 53 F.3d at 873. However,

there are cases where a complaint so clearly reveals the existence of a defense that judgment on the

11

Statutes of limitations may be used as measures for determining the length of time that ought to
operate as a bar to an equitable cause of action. Meyersv. Kissner, 149 111. 2d 1, 12, 594 N.E.2d 336,
340, 171 11l. Dec. 484, 488 (1992). However, depending on the circumstances, equitable relief may be
refused dthough the time fixed by the datute of limitations has not expired. 1d., 149 Ill. 2d at 12, 594
N.E.2d at 340, 171 1ll. Dec. at 489. Conversdy, relief may be granted even though the limitation period
has long since eapsed. Id.
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pleadingsis possble. Internationa Marketing Ltd. v. Archer-Daniels Midland Co., Inc., 192 F.3d 724,

731 (7" Cir. 1999). One court has stated that |aches can be raised on amotion to dismissif the following
conditions aremet: (1) an unreasonable delay appears on theface of the complaint; (2) no sufficient excuse

for delay appears or is pleaded; and (3) the motion specifically pointsout the defect. Arclar Co. v. Gates,

17 F. Supp. 2d 818, 823 (S.D. 1. 1998).

Applying these principles here, the Trustee's complaint does not clearly reved the existence of a
laches defense.  Although Defendants complain that they have invested time and money in Phoenix’s
operation for two years, the amount of time elapsed before the filing of suit is only one factor in the
determination as to whether laches applies. Where, as here, uit is brought well within the statute of
limitations for an action of thisnature, it cannot be summarily determined that delay wasunreasonable. Nor
is Defendants bare dlegation of investment of time and effort sufficient to etablish that they would have
acted differently if suit had been brought sooner. Because the existence of alachesdefenseisnot apparent
on the fact of the Trustee's complaint, this action will not be dismissed on that bass.

Argument That Statute of Limitations Bars Claims Against Schonfeld
for Breach of Fiduciary Duty While Acting As Debtor’s Attorney

Defendants argue that the two-year statute of limitations under Illinois law for legd mapractice
suits'? barsthe Trustee' s cause of action against Schonfeld for breach of fiduciary duties owed the Debtor.
Defendants reasoning is that the alleged wrong occurred in October 1997, when the Debtor’ s Board of

Directors gpproved the withdrawal of $100,000 from the Debtor’ s bank account for use in the Phoenix

12

Alternatively, leaving choice of law issues for a later date, Defendants argue that a three-year
limitations period under New Y ork law would apply.
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Transaction. As Defendants view the facts, when Phoenix stock was issued to Schonfeld in November
1997, the Debtor would have known that Schonfeld had recommended the investment while concedling
aconflict of interest.

Agan, Defendants assert a defense that is not gpparent on the face of the Trustee scomplaint. In

[llinois, the Discovery Rule is usad to determine the commencement of a statute of limitations. McWane

Inc. v. Crow Chicago Industria, Inc., 224 F.3d 582, 585 (7™ Cir. 2000). Under that rule, the statute

begins to run when the plaintiff knows or reasonably should know of its injury and knows that the injury
waswrongfully caused. 1d. When aplaintiff knew or reasonably should have known of aninjury and that

the injury was wrongfully caused is generdly a question of fact. Jackson Jordan, Inc. v. Leydig, Voit &

Mayer, 158 111. 2d 240, 250, 633 N.E.2d 627, 631, 198 111. Dec. 786, 790 (1994); Gde v. Willians, 299

[1I. App. 3d 381, 386, 701 N.E.2d 808, 811, 233 Ill. Dec. 743, 746 (3d Dist. 1998).

Looking to the complaint and drawing inferences in favor of the Trustee, the only representative
of the Debtor who would have beeninapostion to know of Schonfeld’ sconflict of interest was Samarah.
Given Samarah’ sown alleged breach of dutiesto the Debtor, it cannot be summarily concluded that notice
to Samarah would have given the Debtor of the need to seek redressfor injury toit. Becausethe Trustee
may be able to prove facts that would overcome Schonfeld’ s statute of limitations defense, the Court will
not dismiss her clams for breach of fiduciary duty while acting as the Debtor’ s atorney.

CONCLUSION

For the reasons stated above, Defendants motion to dismiss or, in the dternative, to abstain or

transfer venue, is denied in its entirety. Defendants are directed to answer the complaint within 30 days

of entry of the order accompanying thisopinion. The Court will hold astatus hearing in this proceeding on
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September 25, 2001 at 10:30 am.
ENTERED:

Date: August 10, 2001

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge
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