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MEMORANDUM OPINION
This matter is before the Court on the maotion for summary judgment of Defendant Francis Ward
Allred (“Allred”). Both Pantiff/Trustee Glenn R. Heyman (the “Trustee’) and Defendant Celia Dec

(“Cdid’) havefiled responses to the motion. For the reasons set forth below, the motion is denied.



BACKGROUND

This adversary proceeding wasfiled in the reopened bankruptcy case of Debtor William Dec (the
“Debtor”). The bankruptcy case commenced on October 1, 1991, when the Debtor filed a pro se
voluntary petition for relief under Chapter 7 of the Bankruptcy Code, 11 U.S.C. 8 101 et seq. (the
“Code’). The Debtor received adischarge on October 29, 1992, and the case was closed approximately
gaxyearslater, on August 13, 1998. On June 10, 1999, Allred moved to reopen the case, dleging that “the
above captioned case should be reopened because the debtor failed to schedule asignificant asset, which
was never administered by thetrustee.” The case was reopened and the Trustee was regppointed on June
11, 1999.

There were several unusua aspectsto Allred’ s motion to reopen the case. Most notably, Allred
dleged a fraudulent scheme in which he gppeared to have been a participant. Allred is a creditor of the
Debtor’'s estate, but hisclamisso smdl in relation to those of other creditorsthat the Trustee' srecovery
of additiona assets would be unlikely to bring any significant benefit to him.*

In his motion to reopen, Allred stated that in June 1989, the Debtor sold him vauable red estate
located at 632 W. Deming Place, Chicago, Illinois (the* Property”) for aprice of $600,000. Allred added
that in connection with the sde, Celia, who was then married to the Debtor, received a nine-year option
to repurchase the Property for $600,000 plus a twelve percent return on “any net investment” over

$600,000. Allred further sated that Celia had contemporaneoudy assigned the option to the Debtor.

In his schedules, the Debtor included a debt of $4,500 owed Allred for unpaid rent. In dl, the
Debtor scheduled claims totaing approximately $287,000,000, dthough dlowed dams were ultimately
reduced to approximately $3,800,000.



Hndly, Allred dleged that dthough the Debtor would have owned the option at the time he filed his
bankruptcy petition, he had “ conced ed this val uable asset from the trustee by not scheduling the same, by
dedingwithitin his[1995] divorceasif the bankruptcy estate had no interest in said option and by waiting
until the conclusion of the bankruptcy case to pursue the dleged option.” Allred concluded his motion by
offering to purchase the Trustee sinterest inthe option for the sum of $75,000, so asto facilitate resolution
of alawsuit to enforce the option that Celia had filed in the Circuit Court of Cook County, Illinois (the
“State Court”). Inthe State Court lawsuit, Celiatook the position that she could enforce rightsunder the
option because the Debtor had given it back to her, arguably rescinding the assgnment to him.

The motion to reopen wasinternaly incongstent in that Allred aleged that the option wasvauable,
yet referred to it as the “ nebulous and dleged option,” suggesting thet it had no vdue.  The motion was
also somewhat vague asto Allred’ spositioninthe State Court. Allred stated that “[f]or numerousreasons,
including, but not limited to, the uncertain price set forth in the option . . .,” he had refused to recognize
Cdlia s attempt to exercise it.

Allred acknowledged that reopening the bankruptcy case would have the effect of staying the
litigation in the State Court, where the case was set for trid. Later, it would be reveded that at the time
Allred moved to reopen the bankruptcy case, he had doubts as to the likelihood that he would prevail in
the State Court.

Allred did not suggest in hismotion that the sale of the Property to him might have been for lessthan
the Property’ svalue. Rather, hisfocus was on whatever option rights the estate might own.

After being regppointed, the Trustee brought this adversary proceeding to avoid the Debtor’s

transfer of the Property to Allred. Boththe Trusteg' soriginad and amended complaints contain acause of
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action to recover the Property through the exercise of Celid s dleged option, but the Trustee' s principa
objective is recovery of the Property directly from Allred. Allred states that he did not foresee that the
Trustee would seek to recover the Property instead of accepting his offer to pay the estate $75,000 for
the option.

To date, there have been two substantive motions brought in thissuit, onechdlenging the Trustee' s
right to recover the Property, and the other involving the Trusteg' s option rights. First, soon after the
Trustee filed his complaint, Defendants moved to dismiss those counts brought under afraudulent transfer
theory. The defense raised was that the counts weretime-barred.  Since the Debtor sold the Property to
Allred morethan ayear before hefiled his bankruptcy petition, the Court granted themotion to dismisswith
respect to those counts under Code § 548. At the sametime, the Court denied the motion to dismisswith
respect to those counts under the lllinois Uniform Fraudulent Trandfer Act (*UFTA”), 740 ILCS 160/1 et
seg.. The Trustee brought those causes of action in the exercise of his avoidance powers under Code 8
544(b), and as such, the counts were subject to the statute of limitations under Code § 546(a).? Explaining

its ruling, the Court stated that equitable tolling might be appropriate because there was nothing in the

Code 8§ 546(a) providesthat “[a]n action or proceeding under section 544, 545, 547, 548, or 553
of thistitle may not be commenced &fter the earlier of—

(2) the later of—
(A) 2 years after the entry of the order for relief; or
(B) 1 year after the gppointment or dection of the firgt trustee under section 702, 1104,
1163, 1202, or 1302 of thistitle if such gppointment or such dection occurs before the
expiration of the period specified in subparagraph (A); or

(2) thetime the caseis closed or dismissed.

11 U.S.C. §546(a). Becausethe Debtor’ sbankruptcy casewas not closed until August 1998, the statute
of limitations under Code § 546(a) would have terminated in 1993, two years after the Trustee's
gppointment.



complant indicating that a lack of diligence on the part of the Trustee was the reason for the belated
discovery of the dleged fraudulent transfer.

The second substantive motion wasthe Trustee' smotion to strike portions of Allred’ sanswer and
afirmaive defenses. In hisanswer to the complaint, Allred raised the affirmative defense that hissignature
had been forged on the Option Agreement® that Celia sought to enforce in the State Court. Allred’'s
assartion of the forgery defense represented something of a change in position, since Allred had attached
acopy of the Option Agreement to his motion to reopen the bankruptcy case, and he had described the
option as avauable asst of the estate. When the Trustee moved to strike, Allred attested that he had not
learned of any dleged option until Celia sought to enforce the Option Agreement in May 1998. Allred
stated that although herecdled Sgning adifferent agreement that would have given the Debtor aseven-year
option to repurchase the Property, the proposed agreement was marked up with further changes, and it
never resurfaced. Allred denied that Cdliawas to have option rights with respect to the Property, and he
sated that he was unaware that Celia had assgned any option rights to the Debtor.

Briefing on the Trustee's motion to strike reveded that Allred had initidly asserted a forgery
defense in the State Court. However, one or more handwriting experts had apparently concluded that the
sggnature on the Option Agreement wasin hishandwriting. Shortly beforetrid inthe State Court litigation,
Allred had moved to amend his answer to switch to a defense that he had been deceived into signing the

Option Agreement. Although the State Court denied Cdlia s motion to strike Allred’ s amended answer,

Celia assartsrights to the Property under asingle-page document that recited that shewould have
the right to purchase the Property at anytime for a period of nine years after June 24, 1989 (the “Option
Agreement”).



thereby dlowing his defense that he had been deceived into sgning the Option Agreement, Allred il
wishedto avoidtrid. Hissolution had been to move to reopen the bankruptcy case, and to assemble new
evidence supporting theforgery defensein thetime after the automatic stay under Code 8 362(a) went into
effect.

The criticd factor in this Court’ s ruling denying the mation to strike was the fact that Celid s suit
had not goneto trid in the State Court. Despite obvious maneuvering on Allred’ spart, there had been no
fraud on thejudicid system, and the Debtor’s estate had conceivably benefitted from Allred's strategy.
Mindful of its truth-finding function, the Court concluded that Allred was not judicidly estopped from
assarting aforgery defense in this Court. Having consdered dl the arguments asserted in the Trustee's
motion to strike, the Court rgected al grounds for striking Allred' s forgery defense except equitable
estoppel.

The Trustee' s argument to support gpplication of equitable estoppd is that when he made the
decisonto bring this adversary proceeding, he reasonably relied on Allred’ s representations concerning
the authenticity of theoption. According to the Trustee, by relying on Allred’ srepresentations, heincurred
legdl fees and expensesthat may never be recovered. As yet, there has been no decision in this case on
the merits of the Trustee' s equitable estoppel argument.

The key factud issues in this suit can be divided into two groups. Firdt, there is the question
whether the Debtor sold the Property to Allred at aprice far below the Property’ svaue. The Trustee has
evidence that the Property was sold below its market price, but Allred, a rea estate broker, argues that
a reasonable price was paid. The second group of issues are four factua questions bearing on option

rights. Theseissues are: (1) whether Allred sgned the Option Agreement (designated “ Option #1 in the



Trustee' samended complaint), asthe Trustee and Celiacontend; (2) whether Allred instead Sgned amulti-
page document that would have given the Debtor a seven-year option to repurchase the Property
(designated Option#2 inthe Trustee’ samended complaint), asAllred contends; (3) whether Celiaassigned
her rightsunder the Option Agreement to the Debtor viaawritten instrument (the* Assgnment Agreement”)
executed the same day as the Option Agreement; and (4) whether the Assgnment Agreement was later
rescinded. Because credibility determinationswill be needed to determine these factud issues, they cannot
be decided without atrid.

Two factsare not disouted on thismotion. These are: (1) that the Trustee did not actudly learn of
the sale of the Property until Allred moved to reopen the Debtor’s bankruptcy case; and (2) that the

Trustee promptly brought this adversary proceeding upon learning of the transfer.
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DISCUSSION
In hismotion for summary judgment, Allred focuses on severd of his affirmative defenses. Firdt,
to defeat the Trustee' s causes of action to avoid the transfer of the Property to him, Allred assertsthat as
amatter of law and undisputed fact, the clamsaretime-barred. Allred’ saso seeksajudgment on severd
dfirmative defenses going to the question whether the Trustee may exercise Celia s or the Debtor’ soption
to repurchase the Property. The Trustee counters that Allred is equitably estopped from asserting those
defenses.

Question Whether Causes of Action
to Recover the Property Are Time-Barred

It is undisputed that the Trustee' s causes of action under Code § 544(b) are brought beyond the
two-year Statute of limitations under Code 8 546(a). However, as the Court observed earlier in the
decision on Defendants motions to dismiss, equitable tolling may be applied with respect to causes of

action brought under § 546(a). Jobin v. Borlya (In re M&L Business Machine Co., Inc.), 75 F.3d 586,

591 (10" Cir. 1996); Erngt & Y oung v. Matsumoato (In re United Insurance Management, Inc.), 14 F.3d

1380, 1385 (9" Cir. 1994). Under that doctring, aplaintiff may avoid the bar of agtatute of limitationsiif
despite dl due diligence onits part, it isunable to obtain vita information bearing on the exisence of its

dam. Cadav. Baxter Hedthcare Corp., 920 F.2d 446, 451 (7™ Cir.), cert. denied, 501 U.S. 1261, 111

S.Ct. 2916 (1991).
Equitable tolling is appropriate in two types of cases. In one scenario, the statute of limitationsis
tolled if the fraud remained undisclosed because the defendant took additiona affirmative steps to concedl

it after committing the fraud to keep it concealed. See Steege v. Lyons(InreLyons), 130 B.R. 272, 280
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(Bankr. N.D. Ill. 1991). When there is active concedment, the dtatute is tolled until there is actua
discovery of the fraud,* and the plaintiff is rdieved from its obligation to use due diligence to discover the

fraud. I1d. Seeaso Brandt v. Gerardo (In re Gerardo Leasing, Inc.), 173 B.R. 379, 392 (Bankr. N.D.

1. 1994).

The datute of limitations under Code 8§ 546(a) may adso be tolled where the fraud goes
undiscovered even though the defendant does nothing to conced it. See Lyons, 130 B.R.at 280. Asan
example, if adebtor negligently facilitated fraud by smply failing to schedule assts;, tolling would last until

the fraud reasonably could have been discovered by atrustee exercising due care. White v. Boston (In

re White), 104 B.R. 951, 956 (S.D. Ind. 1989).
On hismotion for summary judgment, Allred argues that neither form of equitable tolling may be
applied here.

Saandard on Summary Judgment

The well-established standard on a motion under Fed. R. Civ. P. 56(c) and Fed. R. Bankr. P.
7056 is that summary judgment isto be granted “if the pleadings, depogitions, answerstointerrogatories,
and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any

materia fact and that the moving party is entitled to a judgment as a matter of law.” E.Q., Belaver v.

Quanex Corp., 200 F.3d 485, 491 (7" Cir. 2000); Feldman v. American Memorid Life Ins. Co., 196

F.3d 783, 789 (7™ Cir. 1999). In ruling on the motion, the court reviews the record in the light most

Arguably the principle applied would be more accurately labeled a discovery rule, rather than
equitable tolling, snce the satute of limitations would not have begun to run until discovery of the cause of
action. Cadav. Baxter Hedlthcare Corp., 920 F.2d 446, 451 (7" Cir.), cert. denied, 501 U.S. 1261, 111
S.Ct. 2916 (1991).
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favorable to the nonmoving party and it drawsal reasonableinferencestherefromin the nonmovant’ sfavor.

Schneiker v. Fortisins. Co., 200 F.3d 1055, 1057 (7" Cir. 2000); Filipovic v. K & R Express Systems,

Inc., 176 F.3d 390, 395 (7" Cir. 1999).
The task on a motion for summary judgment is to determine whether there is a genuine issue of

meaterid fact for trid. Andersonv. Liberty L obby, Inc., 477 U.S. 242, 250, 106 S.Ct. 2505, 2511 (1986);

Ortiz v. John O. Butler Co., 94 F.3d 1121, 1124 (7™ Cir. 1996), cert. denied, 519 U.S. 1115, 117 S.Ct.

957 (1997); Waukesha Foundry, Inc. v. Industrial Engineering, Inc., 91 F.3d 1002, 1007 (7" Cir. 1996).
On such amotion, it isnot the court’ sfunction to resolve factud disputes or to weigh conflicting evidence.
1d. Summary judgment is appropriate when there is only one logical conclusion that the fact finder can

reach. Marozsanv. United States, 90 F.3d 1284, 1290 (7™ Cir. 1996), cert. denied, 520 U.S. 1109, 117

S.Ct. 1117 (1997).
Where the party seeking summary judgment is the party bearing the burden of proof at trid, the

standard ismore gringent. National State Bank v. Federal Reserve Bank of New Y ork, 979 F.2d 1579,

1582 (3d Cir. 1992). In that scenario, the movant bears the burden of establishing aprimafacie case that

would entitle it to adirected verdict if the issue was uncontested at trid. Orozco v. County of Yolo, 814

F. Supp. 885, 890 (E.D. Cdl. 1993). To prevail on asummary judgment motion based on an affirmative
defense, then, a defendant ordinarily must adduce evidence supporting each dement of its affirmative
defense, and the evidence must be such that no reasonable jury would disbelieve it. Herndon v.
Massachusetts Generd Life Ins. Co., 28 F. Supp. 2d 379, 382 (W.D. Va. 1998).

The procedural context is somewheat different here, Snceit is undisputed that this action isbrought

beyond the two-year statute of limitations under Code 8§ 546(a). Thus, the requirements under Code 8
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546(a) are met. That being S0, the question iswhether the Trustee can establish abar to Allred’ sdefense.
Since the Trustee bears the burden of persuasion on that question of equitable tolling, he must present
aufficient evidence to show the existence of each eement on which hewill bear the burden of proof at trid.
See Hlipovic, 176 F.3d at 395. Allred may prevail if he can demondrate that the Trustee will be ungble
to produce any evidenceat trid supporting an essentid € ement of hisequitabletolling defense. Seel ogan

v. Commercia Ins. Co., 96 F.3d 971, 979 (7™ Cir. 1996) (citing Celotex Corp. v. Catrett, 477 U.S. 317,

323, 106 S.Ct. 2548, 2553 (1986)).

Quedtion whether fraud was actualy conceded

The Trustee' s argument concerning actua concedlment isthat the fraud was concealed because
he was not told of the option or provided details concerning the sale of the Property. Responding, Allred
argues that there must be affirmative acts of conceal ment before there can be equitabletolling. Otherwise,
the statute of limitations for bringing fraudulent transfer actions would become a nullity, snce partiesto a
scheme such as the one dleged here will not admit the fraudulent nature of the transaction. Based on the
premise that he is accused only of an omisson - having to falled to disclose the Debtor’s interest in the

Property,® Allred sees himsdf in the position of a defendant innocent of wrongdoing who would be

The Trustee contends that under Code § 542, Allred and Celia had the duty to turn over to the
estate whatever interest the Debtor had in the option to repurchase the Property. Importantly, though, the
existence of such aduty would turn on whether therewasin fact an option, afactua question which cannot
be determined on this motion for summary judgment.

Although the Trustee also complains that neither Allred nor Celiainformed him that the Property
had been transferred, he cites no Code section that would impose such an obligation. Absent a satutory
requirement that they do so, it cannot be said the Allred or Cedlia actively concedled through falure to
comply with obligations imposed on them under the Code.
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deprived of the protection that statutes of limitations are intended to provide.

This Court disagrees that lack of affirmative action on Allred’'s part precludes application of
equitable talling. At least one decision finds that where a bankruptcy trustee brings an untimely fraudulent
transfer action againg a third party, the inquiry into whether there has been actua conced ment will focus
on the actions of the debtor-transferor, rather than those of the defendant-transferee. See Moratzka v.

Pomaville (Inre Pomaville), 190 B.R. 632, 637 (Bankr. D. Minn. 1995). See aso Gennetv. Docktor (In

re Levy), 185 B.R. 378, 385-86 (Bankr. S.D. FHa. 1995) (focusing on debtor’s omisson of information
onschedules, despite defendant’ s protest that she had no rolein preparation of schedules) To so structure
the inquiry is congstent with the rule that complete financia disclosure is a condition precedent to the

privilege of discharge. Peterson v. Scott (In re Scott), 172 F.3d 959, 967 (7" Cir. 1999). Seedso In

re Famisaran, 224 B.R. 886, 891 (Bankr. N.D. IIl. 1998) (debtors may be denied discharge for falureto
fully and accuratdly answer dl questions in their bankruptcy filings); In re Senese, 245 B.R. 565, 575
(Bankr. N.D. 111. 2000) (same).® Not infrequently, a debtor’ s derdlictionof itsduty to disclosewould not
be uncovered but for efforts of its creditors. See, e9., Famisaran, 224 B.R. a 895. Here, Allred did not
provide such information until his motion to reopen the case.

Addressing the fact that adefendant in an adversary proceeding to avoid afraudulent transfer may

not have taken stepsto actively conced the cause of action, Pomaville provides the following explanation

Along this same line of thought, atrusteg’ s technica abandonment of an asset may be revoked if
the debtor provided incomplete or false information, precluding a proper investigation of the asset. See,
eq., Spear v. Schafler (In re Schefler), 263 B.R. 296, 305 (N.D. Cal. 2001); Inre Ozer, 208 B.R. 630,
633 (Bankr. E.D.N.Y. 1997). Inthat scenario, the debtor’ sfailureto disclose excusesthe trustee’ serror
in prematurely abandoning the property.
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asto the balancing of interests that takes place:

A bankruptcy case presents a rather different dant on equitable tolling. In the typica
gtuation, it is the debtor’s conduct rather than the defendant’ s conduct which invokes equitable
taling. Insome senses, thisisunfair to the defendant. On the other hand, unlikethe usud civil case
where a plaintiff a least has the advantage of being a party to the underlying transaction, a
bankruptcy trustee must rely amost entirely on athird party (the debtor) to provide theinformation
necessary to uncover avoidable transfers.

Pomaville, 190 B.R. at 637. Pomaville further concluded that the debtor’ s omission of information on his
sworn bankruptcy schedules and statements was a positive step to ddiberately conced a fraudulent
transfer. Id. at 637.

Here, because the transfer of the Property took place more than a year before the Debtor’s
bankruptcy filing, the Debtor was not required to disclose it on his satement of financid affairs. On the
other hand, disclosure of the option would have led to discovery of a cause of action to recover the
Property. If theevidence at trid establishes that the option existed, the Debtor’ sfalureto includeit in his
bankruptcy schedules would be an affirmative act of concealment that would support equitable tolling of

the statute of limitations under Code § 546(a).

Questions whether fraud was not concedled and
whether Trustee exercised due diligence in discovering the fraud

Where afraud has not been conceded, “[t]he plaintiff’ s due diligencein attempting to discover the
fraud isimperaive” Lyons, 130 B.R. at 280. Inthe context of afraudulent transfer action brought by a
bankruptcy trustee, the trustee will have the burden of showing that reasonable care and duediligencewere

exercised in seeking to learn facts which would disclose the debtor’ s fraud. Pomaville, 190 B.R. at 637.

Because an objective test is used to determine the extent to which a plaintiff used reasonable diligence,

summary judgment may be granted if the uncontroverted evidenceirrefutably demongratesthat the plaintiff
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discovered or should have discovered the fraud but faled to file a timely complaint. United Insurance

Management, Inc., 14 F.3d at 1386. Here, Allred argues that the Trustee should have discovered the

possibility of an avoidance action because he had both actua and constructive knowledge that the Property
had been sold.

To support his contentionthat the Trustee had actual notice of relevant facts, Allred pointsout that
shortly after his gppointment, the Trustee wastold by employees of the Office of the United States Trustee
and of the Resolution Trust Corporation that the Debtor had sold alarge home on Deming Place withinthe
year preceding his bankruptcy filing. The Trustee admits that he was told that anindividud named Larry
Starkman had purchased the home within that period, and that the vaue of the home was about amillion
dollars.

Allred dso contendsthat the Trustee had constructive notice of thetransfer because recordsinthe
officeof the Cook County Recorder of Deedswould have shown that the Debtor had owned the Property.
Describing the search that would follow, Allred maintains that by i1ssuing a subpoenato the land trust that
had held title to the Property, the Trustee could have learned of the conveyanceto Allred. Alternatively,
by usng the red estate parcel identification number, the Trustee could have found that Allred’ s land trust
held title to the Property. Allred concludes that “a subpoenato Allred’ s trustee would have told the rest
of the story.”

Besides noting that public records were not checked, Allred points to statements in two other
documents thet, in his view, would have derted the Trustee to the need for further investigation into the
Debtor’saffars. Thefirst document, entitled “ First Addendum to Bankruptcy Filing,” contained a“note

or reservation” to the Trustee or to the presiding Bankruptcy Judge. In that addendum to his bankruptcy
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filing, the Debtor described difficulties in assembling information about his debts and ligbilities, and he
warned that there might be additions, deletions or correctionsto his bankruptcy forms as new information
arrived at his office or was discovered. Allred characterizes the note as an “announcement” that the
Debtor’ s schedules were incomplete.

The second document was Cdia's emergency motion for temporary restraining order in the
divorce case. There, Celia generdly complained that the Debtor had secreted his earnings and hidden
assets from her. More specificdly, Cdiadleged that in the near future, the Debtor would be receiving a
Szeable distribution from a partnership that had sold a property in Annapolis, Maryland, and that the
Debtor held an interest in another partnership that was contemplating asae of itsprincipa asset. Alleging
that the interestsin the two ventures might “on information and belief, be the only substantia assets of the
parties,” Celia asked for entry of a temporary restraining order that would prevent a distribution of
proceeds from the Annapolis property.

Regarding information provided by Celia or others, Allred argues that “whether or not these
accusations were well founded, as a matter of law it cannot be deemed reasonableto ignorethem.” Brief
in Support of Motion for Summary Judgment at 19. Allred observes that a trustee has the power to
subpoena third parties, and that the Trustee or his counsel could have asked questions to verify whether
there had been asale to Allred or to other business associates of the Debtor with whom the Trustee hed
dedings whileadminigstering theetate. Allred further arguesthat the Trustee did not investigete or evauate
fraudulent conveyances, or look for undisclosed red estate holdings, based on the absence of time charges
for suchwork inthefee gpplications of the Trustee or hiscounsdl. Headdsthat evenif therewereno funds

a the outset, the Trustee could have commenced an investigation once the estate had recovered funds of
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$18,800 in a September 1994 settlement.

Inarguing that the Trustee failed to exercise due diligence in following up on leads, Allred relieson
the fact that atrustee hasastatutory duty under Code § 704(a)’ to investigate charges of concealment of
assets, fraudulent conduct, and any other wrongdoing by the debtor or other third parties. In re Chicago
Art Glass, Inc., 155 B.R. 180, 188 (Bankr. N.D. Ill. 1993). Allred notes language in the case law that
atrustee' s fallure to perform his statutory duties nullifies the trustee' s ability to invoke the doctrine of
equitable talling, just asfalureto perform statutory duties expeditioudy subjects the trustee to removad,

forfeiture of fees, and liability for damages. United Insurance Management, Inc., 14 F.3d at 1386.

Code 8§ 704(a) provides that a bankruptcy trustee has the following duties to—

(2) collect and reduce to money the property of the estate for which the trustee
serves, and close such edtate as expeditioudy as is compatible with the best interests of
partiesin interest;

(2) be accountable for dl property received;

(3) ensure that the debtor shdl perform his intention as specified in section
521(2)(B) of thistitle;

(4) invetigate the financid affairs of the debtor;

(5) if a purpose would be served, examine proofs of claims and object to the
dlowance of any clam that it improper;

(6) if advisable, oppose the discharge of the debtor;

(7) unless the court orders otherwise, furnish such information concerning the
edate and the estate’ s adminigtration as is requested by a party in interest;

(8) if the business of the debtor is authorized to be operated, file with the court,
with the United States trustee, and with any governmentd unit charged with responsibility
for collection or determination of any tax arising out of such operation, periodic reportsand
summaries of the operation of such business, including a statement of the receipts and
disbursements, and such other information as the United States trustee or the court
requires, and

(9) make afind report and file a finad account of the adminidration of the edtate
with the court and with the United States trustee.

11 U.S.C. § 704.

19



Responding, the Trustee statesthat he has served astrustee in thousands of bankruptcy casesover
more than 30 years, and developed a routine that he considers to be consistent with requirements set by
the Code and by the United States Trustee for the Northern Didtrict of 1llinois. Although the Trustee does
not have specific recollection of al the tasks he performed in the Debtor’s case, he believes that he
followed the practice and routine that he has followed in other bankruptcy cases.

The Trustee attests that upon hearing that the Debtor had sold a valuable property, he asked for
additional documents to substantiate that the transaction had taken place. The Trustee dso presumesthat
he asked the Debtor about the Property and that he questioned him as to whom Larry Starkman was.
After the meeting of creditors under Code § 341, the Trustee met with the Debtor on a number of
occasions to discuss his assts, ligbilities and financid affairs. The Debtor appeared cooperdtive at dl
times, and he provided substantiad documentation in response to requests from the Trustee. The Trustee
attests that the Debtor gave him no reason to believe that he had sold the Property to Allred or that the
Debtor or Ceiahad an option to purchase the Property back from Allred.

The Trustee Sates that a bankruptcy trustee frequently receives cdls teling him that a debtor is
conceding assets.  In the discussion in his brief, the Trustee observes that angry creditors often make
accusations based on their suspicions or what they may have heard from others. Information from such
sourcesistypicdly hearsay. Addressng Allred’s contention that Celid s dlegations of conceded assets
should have put him on guard, the Trustee states that he reviewed pleadings from the divorce proceeding,
but found nothing that specifically identified an asset that could be recovered by the bankruptcy estate. The
Trustee would characterize Celid s dlegations as boilerplate that is commonly found when thereis hodtility

in adivorce proceeding.
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The Trustee denies Allred's dlegation that he and attorneys from his law firm did not investigate
the possibility that the Debtor had made fraudulent transfers or concealed assets® He pointsout that when
the Debtor failed to producefedera incometax returns, he requested them of theInternal Revenue Service,
only to learn that none had been filed. The Trustee dso emphasizes that there is no evidence that Allred
® or any other creditor gpproached him with information concerning the sale of the Property or an option.
According to the Trustee, the nature of the alleged schemewas such that neither Allred, Cdiaor the Debtor
would have disclosed it to him. The only way the scheme could have been discovered was through a
confession, which came when Allred moved to reopen the bankruptcy case.

The Trustee takes the position that unless he has been provided with concrete evidence to the
contrary, he may rely on information in a debtor’'s sworn bankruptcy schedules. He argues that under
Code 8§ 521, the Debtor had an absolute duty to disclose the option, which disclosure would have led the
Trustee to the discovery that the Property had been sold.

Looking to the evidence, Allred has not established asamatter of undisputed fact that the Trustee
actudly knew of the existence of a possible cause of action to recover the Property. Allred contendsthat
the tip provided by the United States Trustee at the outset of the bankruptcy case should be deemed actual

notice of the possible cause of action, but thereis no evidence that the Trustee had reason to believe that

The Trugtee' s affidavit containsalong list of many services performed in the Debtor’ s bankruptcy
case. Many of activities described relate to those trustee duties under Code § 704(a) other than the
investigetion of a debtor’ sfinancid affars.

9

Withinafew monthsof the Debtor’ sbankruptcy filing, Allred’ sattorney contacted the Trusteewith

an offer to buy al the assets of the Debtor’'s estate.  As the Trustee points out, if an option had been

included among the estate’ s assets, a sde of dl those assets to Allred arguably would have extinguished
Allred s obligation to reconvey the Property.
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the reported sde price of one milliondollars was inadequate. Drawing inferencesin favor of the Trustee,
the questionraised in his mind might have been how the Debtor might have disposed of cash of onemillion
dollarsintheyear preceding hisbankruptcy. Resort to public recordsof red estate transactionswould not
have answered that inquiry.

Allred’ s other argument isthat the Trustee had constructive notice of the potentia cause of action.

Congtructive notice is such notice aswill lead a prudent man to further inquiry. See, e.., United States v.

Smiith (In re Hagendorfer), 803 F.2d 647, 649 (11" Cir. 1986); State Bank of Indiav. Kaliana (In re

Kdiana), 202 B.R. 600, 605 (Bankr. N.D. Ill. 1996). Here, the disputed lega question is whether a
bankruptcy trustee has a duty to investigate al matters that might put him on inquiry of potentia causes of
actionagaingt adebtor. Asadready noted, Allred suggeststhat atrustee should pursue dl leadsin the case,
and that the duty to investigate may be even broader where there is reason to believe that schedules are
incomplete.

The case law does not support the existence of such a broad obligation of investigation. In his
capacity asfiduciary of the estate’' s creditors, a bankruptcy trustee has duties to collect and conserve the

asts of the estate, and to maximize the distribution to creditorsinthe case. E.q., Lewisv. Cowan (Inre

Cowan), 235B.R. 922, 924 (Bankr. W.D. Mo. 1999); Inre Mdenyzer, 140B.R. 143, 154 (Bankr. W.D.
Tex. 1992). Like any other fiduciary, a trustee must act with reasonable care and due diligence in
discharging his statutory duties. 1d. Since a trustee makes decisons without the benefit of hindsight, a
trustee’ sadminigration of acase should be evduated in light of theinformation avallableto him &t thetime.

E.g., Soan v. Hoffman (In re Chavez), 157 B.R. 30, 33 (D. Colo.), &f’d, 13 F.3d 404 (10" Cir. 1993).

A trustee has the duty to collect known assats of the estate, including any fraudulent conveyances
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made knownto him. Mdenyzer, 140 B.R. a 155-56. However, he has no obligation to investigate every
matter brought to his attention, no matter how frivolous. Id. at 155. Nor doesatrustee have an obligation
to reconstruct a debtor’s financid affairs. Scott, 172 F.3d at 970 (also commenting that estate before it
lacked sufficient fundsto fund such aproject). Rather, duediligencerequiresatrusteeto conduct searches

that areredigtic in the ordinary course of the trustee' s performance of hisduties. Pomaville, 190 B.R. a

637. Pomaville and Levy explicitly conclude that a trustee’ s reliance on a debtor’ s sworn schedules and

statements does not precludeinvocation of the doctrine of equitabletolling. Pomaville, id.; Levy, 185B.R.

at 386.

Having reviewed the evidence, the Court concludes that the Trustee's inability to recal specific
detalls of hisadminigtration of the case is not fatd to his equitable tolling argument. Drawing inferencesin
hisfavor, the Trustee may be ableto establish that he conducted redlistic searchesfor assetsinthe ordinary
course of hisdutiesas atrustee. Even though there may have been no conceament of the fact that the
Property had been sold, Allred has not established that the Trustee actudly knew of the sde or that he
falled to exercise due diligence in investigating the Debtor’ sfinancid affairs. Accordingly, the Trustee may
be able to establish that the tatute of limitations under Code § 546(a) is subject to equitable tolling.

Defenses Relating to Option Rights

Allred seeks judgment on a number of defenses to the Trustee' s assertion of option rights. Firdt,
with respect to Option #1, he submits his expert’s opinion that his signature was forged on the Option
Agreement. Asthe Trustee points out, Celid s expert reached a different concluson in the State Court,
and Allred dleged that Option #1 was avauable asset of the estate in his motion to reopen the bankruptcy

case. There are materid questions of fact bearing on the authenticity of Option #1.
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Withrespect to Option#2, Allred notesthat the Trustee has no written copy of such an option, and
he argues that the Statute of Frauds would bar enforcement of an ord option agreement. Again invoking
the Statute of Frauds, Allred contendsthat the Trustee cannot argue that Celiaactsashisagent in asserting
option rights because there is no written agency agreement to that effect.

Allredfurther renewshisargument in the State Court that Cdlialacksstanding to enforcethe Option
Agreement, having assigned any such right to the Debtor. Allred argues, too, that both aleged optionshave
expired by thar terms, and that even if equitable tolling can be applied to extend the time for bringing the
Trustee' s fraudulent transfer counts, it cannot be used to extend the time for exercisng any option.

Aspart of hisresponseto the arguments on the questionsrel aing to option rights, the Trustee takes
the position that Allred isestopped from asserting defensesrelating to the option. The Trustee' scontention
isthat he relied on Allred s representations concerning the option when he made the decision to bring this
adversary proceeding. Under Illinois law, one may be estopped from asserting rights if: (1) his or her
words or conduct led another party to take some action it would not have taken but for the words or
actions of the estopped party; (2) the party asserting estoppel actualy and reasonably relied on the words
and conduct, and that party did not know or have access to facts contrary to those on which it rdlief; (3)

the reliance caused harm to the party asserting estoppel. Kondik v. Ebner (In re Standard Foundry

Products, Inc.), 206 B.R. 475, 480 (Bankr. N.D. Ill. 1997). Notably, to conclude that any eement is
established, a number of subsdiary findings of fact must be made.

Cedliahas as0 responded to Allred’ s mation for summary judgment. While she joinsin Allred’'s
arguments that the Trustee's fraudulent transfer counts are time-barred, she takes issue with Allred’'s

arguments concerning the option, most particularly his contentions that his sgnature on the Option
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Agreement is a forgery, and that she lacks standing to enforce the Option Agreement. Celia adds that
Allred should be estopped to deny the authenticity of the option in this Court.

The question whether Allred gave an option to repurchase the Property to ether Cdlia or the
Debtor will have to be litigated in this Court, asit impacts on whether the statute of limitationsfor bringing
the fraudulent transfer counts may be equitable tolled. If therein fact was no option, al counts based on
option rights will fall, and the Trustee' s arguments concerning concealment may be weskened. Allred's
legal arguments ressting enforcement of an option have no bearing on that initid factua determination.
Evenif the dleged option was unenforceable, there still might have been afraudulent schemeto removethe
Property from the reach of the Debtor’ s creditors. Should the transfer be avoided, there will be no need
to decide questions regarding the enforceability of the option, as the estate will have recovered the
Property.

Although the dleged scheme in this case would have entailed a number of deceptive acts, and the
presence of multiple partieswith varying interests would seem to make it somewhat complex, the disputed
factsin need of resolution turn largely oncredibility. Assuch, the matter can befairly easily resolved after
trid. ThisCourt is by now quite familiar with the factud issuesinvolved.

Intheinterests of judicid economy, the Court will resolve the fraudulent transfer issuesin this case
without determining whether any option is enforcesble. Because it has not yet been determined whether
thereisan option, the Court deniessummary judgment on Allred’ sdefensesto enforcement of the Trustee' s
aleged option rights.

CONCLUSION

For the reasons st forth above, the Court denies Defendant Francis Ward Allred’ s motion for
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summary judgment. A datus hearing in this proceeding will be held on September 18, 2001 at 10:30 am.
ENTERED:

Date: September 6, 2001

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge

UNITED STATESBANKRUPTCY COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Inre
Chapter 7
WILLIAM DEC,
No. 91 B 20756
Debtor.
Honorable Susan Pierson Sonderby

GLENN R. HEYMAN, not individualy
but as trustee of the bankruptcy estate of

William E. Dec, Debtor, Adv. No. 99 A 01214

N N N N N N N N N N N
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Rantiff,
V.
WILLIAM DEC, FRANCISWARD
ALLRED, CELIA DEC and AMERICAN
NATIONAL BANK AND TRUST COMPANY
OF CHICAGO AS TRUSTEE U/T No. 10861300

Defendants.

N N N N N N N N N N N

ORDER
For the reasons set forth in its memorandum opinion of this date, the Court denies the motion for
summary judgment of Defendant FrancisWard Allred. A status hearing in this proceeding will be held on
September 18, 2001 at 10:30 am.
ENTERED:

Date: September 6, 2001

SUSAN PIERSON SONDERBY
United States Bankruptcy Judge
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