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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION
Inre: ) Chapter 11
)
UAL Corporation, et al., ) Case No. 02-B-48191
)
Debtors. )
)
)

MEMORANDUM OPINION

These Chapter 11 cases are before the court on the motion of debtor United Air Lines
(“United”) seeking reconsideration of an order denying its motion for contempt against a former
employee, Iftikhar Nazir, and his counsel. The contempt motion contended that Nazir, who had
been fired by United while its business was operating in Chapter 11, violated United’s Chapter
11 discharge by challenging the termination of his employment in a California state court action.
The contempt motion was denied because Nazir’s state court action was authorized by 28 U.S.C.
§ 959(a).

United now suggests that this decision misapplied § 959(a) by allowing it to trump
United’s discharge. To the contrary, the decision correctly read § 959(a), which allows a claim
arising from the operation of a debtor’s business during bankruptcy to be pursued in the forum of
the claimant’s choice with no limitation based on plan confirmation or discharge. United’s plan
does require that claims like Nazir’s be adjudicated in bankruptcy court, but Nazir was not given
effective notice of the plan and so it cannot affect his rights under § 959(a). To this extent the

motion for reconsideration will be denied.



However, Nazir’s state court complaint also alleges incidents of harassment occurring be-
fore United’s bankruptcy filing. To the extent that Nazir seeks recovery for these incidents, he
was required to file a proof of claim in the bankruptcy case. He failed to do so, has not demon-
strated excusable neglect for his failure, and so cannot pursue such a recovery now. The portion

of the court’s order that said otherwise will be amended.

Jurisdiction

Under 28 U.S.C. § 1334(a), the federal district courts have “original and exclusive jurisdic-
tion of all cases under title 11 [the Bankruptcy Code],” but they may refer these cases to the
bankruptcy judges for their districts under 28 U.S.C. § 157(a). The bankruptcy cases of United
and several related corporations were referred to this court pursuant to Internal Operating Proce-
dure 15(a) of the District Court for the Northern District of Illinois.

Following such a reference, a bankruptcy judge has jurisdiction under 28 U.S.C.
§ 157(b)(1) to “hear and determine . . . all core proceedings arising under title 11, or arising in a
case under title 11.” The resolution of claims against a debtor’s estate is a core proceeding. 28

U.S.C. § 157(b)(2)(B).

Factual Background
Although the parties dispute the merits of Nazir’s employment discrimination claims, the
facts relevant to United’s motion for reconsideration—and its underlying motion for contempt—
are undisputed.
According to his state court complaint, Iftikhar Nazir is a dark-skinned, Pakistani-born

Muslim. He became an employee of United in 1989, and remained so employed through Decem-



ber 9, 2002, when United filed its bankruptcy case. On February 27, 2003, this court set a “bar
date” for claims of non-governmental creditors that arose on or before the bankruptcy filing. The
order required these creditors to file proof of their claims by May 12, 2003; however, the order
also provided that claims arising during the administration of the bankruptcy case were not sub-
ject to the filing requirement. On April 28, 2003, with help from his union, Nazir filed a proof of
claim for “wages, salaries, and compensation” arising before the bankruptcy filing. United ulti-
mately paid this claim in a reduced amount.

Two years after the general claims bar date, on May 9, 2005, United terminated Nazir’s
employment. Later that year, on October 3, Nazir responded by filing a complaint against
United with the California Department of Fair Employment and Housing, alleging that his termi-
nation was the result of discrimination based on skin color, religion, and national origin, and that
his supervisor had “always displayed a negative attitude” toward him. (See Docket No. 16934.
Ex. B.) Within a week, United received notice and a copy of this complaint. (/d., Notice of Dis-
crimination Complaint to United’s Senior Vice President at SFO, receive-stamped October 10,
2005.)

Meanwhile, United’s bankruptcy case was moving toward plan confirmation. On Sep-
tember 7, 2005, a month before Nazir filed his employment discrimination complaint, United’s
solicitation agent notified Nazir of the initially scheduled hearing on the adequacy of a disclosure
statement for a proposed Joint Plan of Reorganization. (See Docket No. 12720, Affidavit of
Service by Poorman-Douglas Corp.; the notice is Exhibit I to the Affidavit; service on Nazir is

reflected on Exhibit I1, p. 3288.)



On October 27 and 28, 2005, after the court approved an amended version of the disclo-
sure statement, United’s solicitation agent provided over 50,000 copies of the disclosure state-
ment and an amended plan to parties entitled to notice, together with information regarding the
hearing on plan confirmation and deadlines for objecting to and voting on the plan. (See Docket
No. 13512.) In particular, the notice stated that the court had set December 12, 2005, as the
deadline for objections to plan confirmation. (/d. Ex. 1 at 22.) Nazir, however, was not given
this or any other notice regarding plan confirmation.

United ultimately obtained confirmation of a Chapter 11 plan—its Second Amended Joint
Plan of Reorganization—on January 20, 2006. (See Docket No. 14829.) Article XI.D of the
plan provides that requests for payment of administrative claims (other than specially designated
types) “must be filed with the Claims Agent and served upon counsel to the Debtors on or be-
fore the Administrative Claim Bar Date.” Article [.D.5 defines the “Administrative Claim Bar
Date” as 30 days after the plan’s effective date, which under Article [.D.83 was a date to be cho-
sen by the debtors after confirmation. United and the other debtors chose February 1, 2006, as
the effective date (see Docket No. 15047), and so the administrative bar date was March 3, 2006.

For any administrative claim as to which a request for payment is filed before the bar
date, Article XI.D of the plan allows United to file an objection, after which “the Bankruptcy
Court shall determine the Allowed amount of such Administrative Claim.” For administrative
claims not subject to a timely-filed request for payment, Article XI.D provides that the claims
“shall be disallowed automatically without the need for any objection by the Debtors.”

On January 27, 2006, United’s solicitation agent served a “Notice of Entry of Confirma-

tion Order and Other Key Relevant Dates” on more than 130,000 parties. (See Docket No.



15079, at 4 2.) This notice indicated that the effective date of the plan was anticipated to be Feb-
ruary 1, 2006, that further notice would be given if a different effective date were specified, that
the bar date for filing requests for payment of administrative claims would be 30 days after the
effective date, and that Article XI.D of the plan provided further information about administra-
tive claims. This notice was not served on Nazir, and he received no other notice of the
administrative claims bar date.

Nazir did not file or serve a request for payment of an administrative claim with respect
to his employment discrimination claim prior to the March 3 administrative claims bar date.
Rather, on April 4, 2006, Nazir requested that his file with the California Department of Fair
Employment and Housing be closed so that he could pursue the claim in court. In compliance
with this request, the agency provided Nazir with a “Right-to-Sue” Notice on April 13, 2006.
On July 7, 2006, Nazir, through counsel, filed an eleven-count complaint in the California Supe-
rior Court, demanding a jury trial. The complaint continued to allege that United terminated Na-
zir’s employment based on illegal discrimination and that his supervisor was antagonistic toward
him. However, the complaint set out new legal theories and alleged a number of additional inci-
dents of harassment, some occuring before United’s bankruptcy filing.

United took no immediate action, either in this court or in the California proceedings, to

dismiss Nazir’s claims on the basis of disallowance under the plan.1 On November 9, 2007,

! United filed an answer to Nazir’s state court complaint which, in addition to generally
denying Nazir’s factual allegations, stated that “to the extent Plaintiff’s claims are based on
events that occurred prior to Defendant filing its bankruptcy petition or before Defendant
emerged from bankruptcy, such claims are barred and/or subject to the exclusive jurisdiction of
the bankruptcy court.” However, United did not seek to dismiss the complaint on this basis and



however, after more than a year of pretrial proceedings in California, United filed its motion in
this court for an order holding Nazir and his counsel in contempt for violating the discharge pro-
vided by § 1141(d) of the Bankruptcy Code.” The court denied this motion in an oral ruling on
December 19, finding that Nazir’s actions alleging postpetition misconduct by United (including
the termination of his employment) were authorized by 28 U.S.C. § 959(a), and that to the extent
Nazir’s California complaint sought recovery for prepetition conduct, it should be treated as an
informal proof of claim. An order consistent with this ruling was entered on December 26, 2007.
(See Docket No. 16960.)

United’s pending motion seeks reconsideration of this ruling and order.

Legal Analysis

United’s motion for reconsideration raises two distinct sets of legal issues. One set of is-
sues involves claims asserted by Nazir that arose while United’s business was being administered
in bankruptcy; the other set involves claims that arose before United filed its bankruptcy peti-
tion.

A. Postpetition administrative expense claims

Section 503(b)(1)(A) of the Bankruptcy Code provides that the bankruptcy court may al-
low “administrative expenses . . . including . . . the actual, necessary costs and expenses of pre-

serving the estate.” Once allowed, these expenses are entitled to be paid before the claims of

instead engaged in substantial pretrial litigation in the California action, involving over 25 days of
videotaped depositions and the production of over 25,000 pages of documents.

? United also sought contempt sanctions based on exculpation provisions of the plan, but
since the exculpation provisions expressly exclude intentional conduct, as alleged in Nazir’s state
court complaint, these provisions plainly are not violated by the pursuit of that complaint.



other unsecured creditors; they are accorded priority over most prepetition claims under
§ 507(a)(2), and under § 1129(a)(9)(A) any Chapter 11 plan must provide for their full payment
unless the claimant otherwise agrees.

In Reading Co. v. Brown, 391 U.S. 471 (1968), the Supreme Court construed the provi-
sion for payment of administrative expenses set out in the Bankruptcy Act of 1898, the Bank-
ruptcy Code’s predecessor. The Court held that administrative expenses included compensation
for torts committed in the operation of a debtor’s business in bankruptcy, even though the tor-
tious conduct itself did not “preserve” the bankruptcy estate.

Although there appear to be no cases dealing with tort claims arising during Chap-

ter XI proceedings, decisions in analogous cases suggest that “actual and necessary

costs” should include costs ordinarily incident to operation of a business, and not

be limited to costs without which rehabilitation would be impossible.

Id. at 483. This understanding has carried over to the interpretation of administrative expenses
under § 503(b)(1)(A), which courts have applied to a wide range of actionable conduct taking
place after the filing of a bankruptcy case.

Applying Reading . . . courts have concluded that the following claims fall within

the Code's definition of administrative expenses: tort, trademark infringement,

patent infringement, and breach of contract. [A party’s] claims satisfy the tradi-

tional definition of “administrative expenses” so long as they arose from transac-

tions that occurred between it and [debtor] after the petition for bankruptcy . . ..

In re Eagle-Picher Indus., Inc., 447 F.3d 461, 464 (6th Cir. 2006) (citations omitted). Thus, to
the extent that United engaged in actionable conduct by discriminating against Nazir during the
administration of its estate in bankruptcy, Nazir had a right to payment of an administrative ex-

pense for his resulting damages.

United does not contest this. Rather, the underlying question presented by United’s con-



tempt motion was whether Nazir pursued his claim in the wrong forum. United asserts that Na-
zir had to pursue his administrative expense claim in bankruptcy court and that when he failed to
do so in the time required by United’s plan, his claim was disallowed and discharged. But while
any administrative claim may be adjudicated in bankruptcy court, parties claiming injury from the
operation of a business in bankruptcy are not limited to that remedy. Nazir properly chose to
pursue his employment discrimination claim in a nonbankruptcy forum, and United’s plan does
not foreclose him from doing so.

1. The bankruptcy court procedure under § 503(b). The Bankruptcy Code pre-
scribes a procedure for payment of administrative expenses. As noted in In re Telesphere Com-
munications, Inc., 148 B.R. 525, 530 n.13 (Bankr. N.D. Ill. 1992), an entity with a claim for an
administrative expense (other than professional compensation, which is treated separately) may
file a request with the bankruptcy court under § 503(a) that the court “allows” under § 503(b) in
the appropriate amount after notice and a hearing.

Under the Code’s procedure, there is no right to a jury trial. As an in rem proceeding,
grounded in equity, bankruptcy generally provides no jury trial for disputes regarding a claim
against a bankruptcy estate. See Langenkamp v. Culp, 498 U.S. 42, 44-45 (1990) (“[B]y filing a
claim against a bankruptcy estate the creditor triggers the process of ‘allowance and disallowance
of claims,’ thereby subjecting himself to the bankruptcy court’s equitable power . . .. As such,
there is no Seventh Amendment right to a jury trial.”). Claims for payment of an administrative
expense are no different from other claims in this regard. See In re Allied Cos., 137 B.R. 919, 925

(S.D. Ind. 1991) (denying a jury trial for a creditor’s administrative priority claim because “by



invoking the equitable powers of the bankruptcy court to order the claims of creditors . . . one
loses the right to a jury trial”).

2. Nonbankruptcy procedure under 28 U.S.C. § 959(a). In addition to the Code’s
procedure, a section of the Judicial Code, 28 U.S.C. § 959(a), provides for alternative adjudication
of certain administrative expenses. Section 959(a) states:

Trustees, receivers or managers of any property, including debtors in possession,

may be sued, without leave of the court appointing them, with respect to any of

their acts or transactions in carrying on business connected with such property.

Such actions shall be subject to the general equity power of such court so far as

the same may be necessary to the ends of justice, but this shall not deprive a liti-

gant of his right to trial by jury.

This provision was originally enacted in 1887, to overturn a Supreme Court decision, Barton v.
Barbour, 104 U.S. 126 (1881), holding that a plaintiff injured by a business subject to a federal
receivership could only sue the receiver in a local court after obtaining permission from the fed-
eral court in which the business was being administered. The original statute was later extended
to bankruptcy trustees and debtors in possession. See In re Markos Gurnee P’ship, 182 B.R.
211, 220-22 (Bankr. N.D. I1l. 1995), aff’d sub nom. Illinois Dep’t of Revenue v. Schechter, 195
B.R. 380 (N.D. Ill. 1996) (setting out the history of § 959(a)).

By its terms, § 959(a) applies only to a limited range of administrative claims, those aris-
ing from the operation of a business in bankruptcy or receivership, as opposed to the liquidation
and distribution of its assets. See, e.g., Muratore v. Darr, 375 F.3d 140, 144 (1st Cir. 2004)
(agreeing with other courts that “‘acts or transactions in carrying on business connected with’ the

bankruptcy estate . . . mean[s] acts or transactions in conducting the debtor's business in the or-

dinary sense of the words or in pursuing that business as an operating enterprise”). However,

10



the provision plainly applies to “torts committed in furtherance of the debtor's business.” Car-
ter v. Rodgers, 220 F.3d 1249, 1254 (11th Cir. 2000) (quoting Lebovits v. Scheffel (In re Lehal
Realty Assocs.), 101 F.3d 272, 276 (2d Cir. 1996)). For such claims, § 959(a) offers a procedure
distinct from bankruptcy adjudication, establishing an “unconditional right to bring [an] action in
the local courts, and to have the justice and amount of [the] demand determined by the verdict of
ajury,” in the manner to which the claimant “would be entitled . . . if the property or business
were not being administered by the Federal court.” Gableman v. Peoria, Decatur & Evansville
Ry., 179 U.S. 335, 338 (1900).°

Nazir’s complaint against United, at least to the extent that it is grounded in the termina-
tion of his employment, unquestionably falls within the scope of § 959(a) since it arose from
United’s conduct, as debtor in possession, in carrying on the business of its bankruptcy estate.
Thus, Nazir was authorized, without leave of this court, to pursue this claim as he did, in Cali-
fornia administrative and judicial proceedings.

3. The relationship of § 959(a) to the Bankruptcy Code. Although § 959(a) plainly is in
tension with some of the provisions of the Bankruptcy Code, no court considering the two stat-

utes has ever concluded that the Code implicitly repealed § 959(a).* Instead, courts have dealt

3 Because there has been no substantive change in the statutory language since its original
enactment—only an expansion of the matters to which it applies—the early interpretations re-
main applicable. See Muratore, 375 F.3d at 144 n.2 (declining to draw any distinction between
the current and earlier codifications). For convenience, this opinion uses “§ 959(a)” to refer to
the relevant statutory language without regard to the codification in effect at the time of the deci-
sions interpreting that language.

* The Supreme Court has recently emphasized that repeal by implication is strongly dis-
favored. Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 127 S.Ct. 2518, 2532 (2007).

11



with instances of conflict by harmonizing the statutes, so as to accomplish the underlying pur-
poses of each.

a. The automatic stay. For example, the automatic stay of § 362(a)(3) prohibits
“any act to obtain . . . property from the estate,” yet § 959(a) allows an action arising from the
operation of a business in bankruptcy to proceed outside of bankruptcy court. Decisions con-
sidering this conflict have resolved it by holding that § 959(a) creates an exception to the auto-
matic stay. See, e.g., In re Globe Bldg. Materials, Inc., 345 B.R. 619, 636 (Bankr. N.D. Ind.
2006) (stating that § 959(a) “provides a rule by which a bankruptcy trustee may be sued . . .
without the plaintiff first seeking relief from the automatic stay”); In re Commercial Fin. Servs.,
Inc., 252 B.R. 516, 529 (Bankr. N.D. Okla. 2000) ; see also Voice Sys. & Servs., Inc. v. VMX,
Inc., No. 91-C-88-B, 1992 WL 510121, at *10 (N.D. Okla. 1992) (collecting authorities).’

At the same time, however, the courts have recognized that § 959(a) itself reflects the
need to protect the bankruptcy court’s oversight of estate administration. Although the blanket
injunction of the automatic stay does not apply to injuries resulting from the operation of a busi-
ness in bankruptcy, the second sentence of § 959(a) expressly allows for the exercise of the bank-

2 (13

ruptcy court’s “general equity power . . . so far as the same may be necessary to the ends of jus-
tice.” Thus, a bankruptcy court may stay a particular nonbankruptcy action commenced under

§ 959(a) or require that the action proceed in bankruptcy court. See Jaytee-Penndel Co. v. Bloor

(In re Investors Funding Corp.), 547 F.2d 13, 16 (2d Cir. 1976) (noting that “a court action

> These decisions reflect a basic tenet of statutory construction, that a specific statutory
provision (§ 959(a)) governs a more general one (the automatic stay). See Busic v. United States,
446 U.S. 398, 406 (1980) (“[ A] more specific statute will be given precedence over a more gen-
eral one, regardless of their temporal sequence.”).

12



against reorganization trustees relating to business activities of the bankrupt . . . may proceed un-
less the bankruptcy court, exercising sound discretion, finds that the action would embarrass,
burden, delay or otherwise impede the reorganization proceedings.”).

But again, recognizing the purposes underlying § 959(a), the Supreme Court has warned
against an expansive application of the “equitable powers” that § 959(a) reserves: “[ T ]he right to
sue without resorting to the appointing court, which involves the right to obtain judgment, cannot
be assumed to have been rendered practically valueless by this further provision in the same sec-
tion of the statute which granted it.” Texas & Pacific Ry v. Johnson, 151 U.S. 81, 103 (1894). In
particular, § 959(a) prohibits a bankruptcy court from taking action that would deprive a litigant
of any right to jury trial. See Commercial Fin. Servs., 252 B.R. at 528 (stating that “a plaintiff
does not lose its right to jury trial if its action is involuntarily removed to a court of equity.”).°

b. Enforcement of judgments. A second area of potential conflict between § 959(a)
and the Bankruptcy Code arises in connection with the enforcement of judgments obtained in an
action brought under § 959(a). It would obviously disrupt the administration of any estate under
court supervision if property of the estate could be seized to satisfy the judgment of another
court. However, in harmonizing the effect of § 959(a) with the needs of estate administration, the
Supreme Court early on required that judgments against an estate under § 959(a) be enforced in
the court overseeing the estate’s administration:

Of course it devolves on the court in possession of the property or funds out of

which judgments against its receiver must be paid to adjust the equities between
all parties, and to determine the time and manner of payment of judgment credi-

% This court has made no finding that Nazir’s nonbankruptcy proceedings would interfere
with United’s reorganization, and now that the reorganization has been completed with the con-
firmation of United’s Chapter 11 plan, interference would be unlikely.

13



tors necessarily applying for satisfaction from assets so held to the court that
holds them.

Gableman v. Peoria, Decatur & Evansville Ry., 179 U.S. 335, 339 (1900). Put in the context of
the Bankruptcy Code, this rule limits a nonbankruptcy action brought under § 959(a) to deter-
mining the “allowed” amount of an administrative claim arising from the business operations of
the debtor; payment of that claim must be accomplished through procedures established in the
bankruptcy case. Accordingly, while § 959(a) allows Nazir to pursue his claim to judgment in
the California court, he would seek payment of a judgment in his favor as an allowed administra-
tive claim in United’s bankruptcy case, just as he would if the claim were allowed under the pro-
cedures of § 503 of the Bankruptcy Code.

c. Discharge. United has suggested a third area of conflict between § 959(a) and
the Bankruptcy Code: discharge under a Chapter 11 plan. Section 1141(d)(1)(A) of the Bank-
ruptcy Code provides that the confirmation of a Chapter 11 plan “except as otherwise provided
in the plan . . . discharges the debtor from any debt that arose before the date of confirmation.”
United argues that since § 959(a) claims arise during the period of bankruptcy administration be-
fore confirmation, the Chapter 11 discharge eliminates the rights that § 959(a) accords.

This argument is misleading. First, as noted above, § 1129(a)(9)(A) of the Code requires
that all administrative claims—including those dealt with by § 959(a)—be paid in full under any
Chapter 11 plan. See CIT Commc 'ns Fin. Corp. v. Midway Airlines Corp. (In re Midway Airlines
Corp.), 406 F.3d 229, 242 (4th Cir. 2005) (stating that “an administrative expense under § 503(b)
must be paid in cash on the effective date of the plan in a chapter 11 proceeding”). Thus, the dis-

charge of these claims under § 1141(d)(1)(A) does not eliminate them; it merely requires that they

14



be paid—in their full allowed amount—pursuant to the provisions of the confirmed plan.” Sec-
ond, there is no reason why a Chapter 11 plan should not preserve litigation rights under § 959(a)
by providing that administrative claims within the scope of that section be paid in amounts al-
lowed through adjudication in a nonbankruptcy forum. Conflict between § 959(a) and a Chapter
11 discharge, then, would only result from a plan that failed to allow for resolution of claims in
the manner provided for in § 959(a), not from the operation of the Bankruptcy Code.

4. The effect of United’s Chapter 11 plan. United’s plan appears to prevent adjudication
of administrative claims pursuant to § 959(a). Article XI.D provides that all administrative
claims not previously allowed must be pursued through a request for payment “filed with the
Claims Agent and served upon counsel to the Debtors on or before the Administrative Claim Bar
Date,” that any claim as to which such a request is not timely filed and served is “disallowed
automatically,” and that the bankruptcy court will determine any timely-filed request to which
United objects.

This provision could have been subject to an objection to confirmation. Section
1129(a)(3) of the Bankruptcy Code establishes as a requirement for confirming any Chapter 11
plan that the plan be proposed in good faith and “not by any means forbidden by law.” A plan
purporting to prevent a party with a § 959(a) claim from adjudicating the claim outside of bank-
ruptcy court would contradict the right accorded by § 959(a) and so would at least appear to em-

ploy a means forbidden by law. No objection was made, however, and the plan was confirmed,

7 In other words, although “[cJonfirmation automatically discharges all debts other than
those provided for in the plan . . .°each claimant gets a “new” claim, based upon whatever treat-
ment is accorded to it in the plan itself.”” Holstein v. Brill, 987 F.2d 1268, 1269 (7th Cir. 1993)
(quoting In re Benjamin Coal Co., 978 F.2d 823, 827 (3d Cir. 1992)).

15



making its terms binding on creditors under § 1141(a) “whether or not [they] accepted the
plan”— as long as they received adequate notice, a point discussed below.

In two respects, Nazir failed to pursue his administrative expense claim in the manner re-
quired by United’s plan: he did not file or serve the specified request for payments, and he
sought to adjudicate the claim as allowed by § 959(a) rather than in bankruptcy court. If the plan
were binding on Nazir, United would be correct that his pursuit of the claim violated United’s
Chapter 11 discharge.

5. Adequacy of notice. United’s Chapter 11 plan is not binding on Nazir, however, be-
cause he did not receive adequate notice. In Mullane v. Central Hanover Bank & Trust Co., 339
U.S. 306, 314 (1950), the Supreme Court established the minimum standard for notice consistent
with the constitutional guarantee of due process:

An elementary and fundamental requirement of due process in any proceeding

which is to be accorded finality is notice reasonably calculated, under all the cir-

cumstances, to apprise interested parties of the pendency of the action and afford

them an opportunity to present their objections.

The Court went on to say that “when notice is a person's due, process which is a mere gesture is
not due process. The means employed must be such as one desirous of actually informing the
absentee might reasonably adopt to accomplish it.” Id. at 315. In Mullane itself, the Court ap-
plied this standard in the context of hearings on the administration of commonly managed trusts
and held that each trust beneficiary whose identity and address could readily be ascertained was
entitled to individual notice by mail of the hearings; mailed notice of the law requiring the hearings

and published notice of the actual hearings were insufficient. The standard of due process set out

in Mullane is fully applicable in bankruptcy. Fogel v. Zell, 221 F.3d 955, 962 (7th Cir. 2000)

16



(“[ TThe general norms of fair notice, as set forth in Mullane . . . and other such cases, apply to
bankruptcy as to other settings in which a person’s legal right is extinguished if he fails to re-
spond to a pleading.”).

There were two points in United’s bankruptcy where Nazir faced the loss of rights with
respect to his employment claims if he failed to respond. The first was the December 12, 2005
deadline for objections to confirmation of United’s plan, which proposed to extinguish the right
to adjudicate claims in local courts under § 959(a). The second was the March 3, 2006 adminis-
trative bar date, after which all administrative claims were automatically disallowed and dis-
charged under the plan. United has the burden of establishing that Nazir received adequate notice
of these matters. See In re Savage Indus., 43 F.3d 714, 721 (1st Cir. 1994) (holding that a Chap-
ter 11 debtor in possession has the burden of showing appropriate notice before a claim can be
extinguished). Nazir was not given individual notice of either of these matters, despite United’s
prior receipt of his employment discrimination claim, and United has made no showing that indi-
vidual notice would have been impractical ®

United has argued that Nazir was nevertheless given adequate notice of the confirmation
and bar date matters, pointing to a notice Nazir received concerning a hearing on the adequacy of

a disclosure statement for a plan proposed by United.

¥ United acknowledged receipt of Nazir’s claim with the California Department of Fair
Employment & Housing on October 10, 2005, two months before the December 12 objection
deadline set by the court. United provided notice of the objection deadline and plan confirmation
hearing to other parties in interest on October 27 and 28, and has given no reason why timely in-
dividual notice could not have been provided to Nazir. Similarly, United provided individual no-
tice of the administrative bar date to other potential administrative claimants on January 27,
2006, and again has given no reason why Nazir could not have been provided with this notice.

17



The mere receipt of some notice, however, does not satisfy due process. As the Seventh
Circuit has observed: “[ A]dequate notice has two basic elements: content and delivery. If the
notice is unclear, the fact that it was received will not make it adequate.” Fogel, 221 F.3d at 962.
The one-page notice United cites did not include a copy of the disclosure statement or the plan;
rather, it said that these documents were “available for viewing by accessing the debtors’ private
website . . . or by contacting the debtors’ solicitation agent.” The notice said nothing about the
effect of the plan on holders of administrative claims, and it gave no information about any hear-
ing on confirmation of a plan or any deadline for objections.

In the briefing of its contempt motion, United argued that if Nazir had read—*“as in-
structed”— the disclosure statement referenced in the notice of the adequacy hearing, he would
have “learned” about the hearing on confirmation, the objection deadline, and administrative claim
bar date. There are several problems with this argument. First, the notice did not instruct Nazir
to read the proposed disclosure statement and plan; it merely noted the availability of those
documents. Second, the notice gave no indication that information regarding plan confirmation or
administrative claims could be found in the disclosure statement. Third, and most important, the
disclosure statement referenced in the notice could not reasonably have been relied on because the
court had not yet approved it.

Under § 1125(b) of the Bankruptcy Code, a hearing on confirmation of a plan can only be
held after the court has approved a disclosure statement as containing adequate information, de-
fined in § 1125(a) as “information of a kind, and in sufficient detail . . . in light of the nature and
history of the debtor and the condition of the debtor’s books and records that would enable a

hypothetical reasonable investor typical of holders of claims or interests of the relevant class to
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make an informed judgment about the plan.” Unless a party receiving notice of the adequacy
hearing had the expertise to comment on the sufficiency of the information contained in the dis-
closure statement, there would be no reason to examine the statement. A non-expert claimant like
Nazir would reasonably wait until he received a court-approved disclosure statement before
studying the document. And having received notice of the adequacy hearing, a party in Nazir’s
position would expect that if the court approved a disclosure statement, he would receive a copy.
Thus, the notice of a hearing on the adequacy of a disclosure statement did not provide Nazir
with information reasonably calculated to inform him of the deadline for objecting to plan confir-
mation or the administrative claims bar date.

Because Nazir received no subsequent notice of these matters until the relevant deadlines
had passed, United can only prevail on the question of adequate notice if Nazir, knowing of
United’s bankruptcy, had an obligation to inform himself of these deadlines. United cites one
decision that so holds, Sequa Corp. v. Christopher (In re Christopher), 28 F.3d 512, 517 (5th
Cir. 1994). The Christopher decision, however, is in a clear minority. The majority rule is stated
in Berger v. Trans World Airlines, Inc. (In re Trans World Airlines, Inc.), 96 F.3d 687, 690 (3d
Cir. 1996) (“It is well-settled that a known creditor is entitled to formal notice of impending
bankruptcy proceedings . . . . This is true even where, as here, the creditor has actual knowledge
of the pendency of bankruptcy proceedings generally, but is not given formal notice of the con-

firmation hearing.”).” See also 8 Alan N. Resnick & Henry J. Sommer, Collier on Bankruptcy

® The Trans World decision dealt with a situation identical to Nazir’s. The operation of a
business in Chapter 11 resulted in a claim against the debtor in possession. The plaintift filed the
claim sufficiently in advance of the hearing on plan confirmation that the debtor could have given
the plaintiff individual notice of the hearing but did not. Even though the plaintiff was generally
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1141.06 at 1141-33 (15th ed. rev. 2007) (collecting authorities holding that “a creditor that had
actual knowledge of the bankruptcy may not be bound by the provisions of the confirmed plan if
the creditor did not receive notice of the bar date or the confirmation hearing”).'’

The majority rule properly follows the constitutional standard set out in Mullane. Just as
in Mullane, where individual notice of the state law requiring certain hearings on trust fund ad-
ministration failed to provide adequate notice of the hearings themselves, so mere knowledge of
the pendency of a Chapter 11 case fails to put a creditor on notice of the hearing on confirmation
or the bar date for administrative claims. See City of New York v. New York, New Haven & Hart-
ford R.R. Co., 344 U.S. 293, 296-97 (1953) (citing Mullane and holding that a creditor without
individual notice could not be bound by a claims bar date imposed under the Bankruptcy Act of
1898, despite the creditor’s knowledge of the bankruptcy case).

In short, Nazir was not given constitutionally adequate notice either of the hearing on
confirmation of United’s Chapter 11 plan proposing to eliminate his rights under § 959(a) or of

the administrative claims bar date established by the plan. His action in pursuing his administra-

aware of the bankruptcy case, the debtor’s failure to provide individual notice of the confirmation
hearing resulted in the plaintiff's claim surviving discharge under the plan.

' United also cites In re Longardner & Assocs., Inc., 855 F.2d 455 (7th Cir. 1988), as
supporting its position that Nazir was not entitled to individual notice of the hearing on confir-
mation. In Longardner, however, the court dealt with a factual dispute as to whether a creditor
had received individual notice of a confirmation hearing. The court considered the evidentiary
questions involved and affirmed a finding by the bankruptcy court that the creditor had indeed
received individual notice of the hearing. Id. at 460, 465. These matters would have been irrele-
vant had mere knowledge of the bankruptcy satisfied due process. Longardner, then, is consis-
tent with the majority rule requiring individual notice of events in a Chapter 11 case that can re-
sult in the loss of creditors’ rights.
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tive claims in the California proceedings therefore was not in contempt of the discharge resulting
from confirmation of the plan.

B. Prepetition claims

In addition to claims based on the termination of his employment and acts of harassment
allegedly occurring during United’s bankruptcy, Nazir’s state court complaint also alleges inci-
dents of harassment occurring before United filed its bankruptcy petition. Nazir’s prepetition
claims are in a different position from the administrative claims arising from alleged postpetition
conduct by United. Nazir has not denied that he had actual notice of the May 12, 2003 bar date
for filing proofs of prepetition claims; indeed, he filed a timely proof of claim for prepetition
compensation. Nazir did not file a timely proof of claim for damages arising from any prepeti-
tion employment-related harassment; he has made no showing of excusable neglect under Rule
9006(b)(1) that would allow the period for filing to be enlarged retroactively; and his complaint
to the California Department of Fair Employment and Housing cannot serve as a timely informal
proof of claim because it was filed on October 3, 2005, long after the deadline for filing prepeti-
tion claims had expired.

Under § 502(b)(9) of the Bankruptcy Code, untimely proofs of claim are generally disal-
lowed. Article VIILF of United’s plan properly provides that disallowed claims are to receive no
distribution. Nazir could not have presented an effective objection to this provision even if he
had been given timely notice of the hearing on plan confirmation. Accordingly, any claims of Na-
zir arising from prepetition harassment by United were discharged under § 1141(d), and Nazir

cannot pursue collection of these claims without violating the discharge injunction.
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However, Nazir did not violate the discharge injunction simply by including allegations of
prepetition harassment in his state court complaint. The admissibility of discrete, time-barred
acts of discrimination is controlled by the rules of evidence. Lyons v. England, 307 F.3d 1092,
1111 (9th Cir. 2002). Although Nazir is not able to recover on the basis of prepetition acts of
discrimination, those acts may still be admissible to bolster his claim for wrongful discharge. See
United Air Lines, Inc. v. Evans, 431 U.S. 553, 558 (1977) (noting that “[a] discriminatory act
which is not made the basis for a timely charge . . . may constitute relevant background evidence
in a proceeding”); Lyons, 307 F.3d at 1111-12 (holding that time-barred denials of promotion
were “relevant as background and may be considered by the trier of fact in assessing the defen-

dant’s liability for plaintiffs’ [later] denials of promotion™).

Conclusion
For the reasons stated above, United’s motion for reconsideration will be granted only in
part. The order resolving United’s motion for contempt will continue to deny the relief sought in
that motion, but will be amended to state that while Nazir and his counsel have not acted in con-
tempt of United’s bankruptcy discharge by pursuing his employment claims in California pro-
ceedings, Nazir may not seek recovery in those proceedings for any acts of United that took
place before the date of United’s bankruptcy filing.

Dated: April 24, 2008

United States Bankni ey Judgt:
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