U.S. Department
of Transportation

Commandant 2100 Second Street, SW
United States Coast Guard Washington, DC 20593-0186
Staff Symbol: G-LMJ

United States Phone: (202) 267-0272

Coast Guard

COMDTINST M5810.1D
August 17, 2000
COMMANDANT INSTRUCTION M5810.1D

Subj: MILITARY JUSTICE MANUAL

Ref: (a) Uniform Code of Military Justice, 10 U.S.C. 801 - 946
(as amended)
(b) Manual for Courts - Martial (MCM), United States (current edition)

1. PURPOSE. This Manual prescribes the Judge Advocate
General of the Coast Guard (General Counsel, Department
of Transportation) and Chief Counsel (Commandant G-L))
policies, regulations, and procedures applicable to the
administration of military Jjustice in the Coast Guard
pursuant to, and in support of, references (a) and (b).

2. ACTION. Coast Guard personnel shall administer the
Coast Guard military justice system in accordance with
references (a), (b), and this Manual. Staff Judge
Advocates [SJAs] and assistants (Coast Guard law
specialists performing military justice duties) shall
perform duties and provide military justice advice in
accordance with references (a), (b), and this Manual.
Convening authorities shall ensure the administration of
military justice within their chain of command
consistent with references (a), (b), and this Manual.
General and special courts-martial convening authorities
listed in section 3.A of this Manual shall make the
contents of this Manual available to all individuals
involved in the administration of military justice. The
policies, regulations, and requirements of this Manual
shall, insofar as is possible, be interpreted
consistently with references (a) and (b) and control the
application of the military justice system to military
members of the Coast Guard except as may be otherwise
provided.

3. DIRECTIVES AFFECTED. Military Justice Manual, COMDTINST
M5810.1C, of 15 January 1991, as amended by changes 1 - 4, is
cancelled.
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4. BACKGROUND. The Uniform Code of Military Justice [UCMJ]
was first passed into law on May 5, 1950 and became
effective on May 31, 1951. The UCMJ as the first
unified military criminal justice system applicable to
all five United States military services, has been kept
current through significant legislative changes in 1968
and 1983 and frequent minor changes. Through the Manual
for Courts - Martial [MCM] the President of the United
States, as Commander in Chief, implements the UCMJ. The
MCM similarly has undergone frequent review and change.
The Coast Guard Military Justice Manual implements the
Judge Advocate General of the Coast Guard [TJAG or TJAG
CG], Chief Counsel, and Coast Guard policies,
regulations, and procedures pursuant to the UCMJ and
MCM. The UCMJ reached its 50th anniversary in May, 2000.
It is only appropriate that the MJM keep pace with the
flexible and dynamic system of justice applicable to the
men and women of the Coast Guard. This rewrite and
reorganization of the Military Justice Manual celebrates
50 years of service, innovation, and growth under the
ucCMJ.

5. DISCUSSION. As is stated in paragraph 3 to Part I,
Preamble to the Manual for Courts-Martial (1998 ed.):

Military law consists of the statutes governing the
military establishment and regulations issued
thereunder, the constitutional powers of the President
and regulations issued thereunder, and the inherent
authority of military commanders. Military law includes
jurisdiction exercised by courts-martial and the
jurisdiction exercised by commanders with respect to
nonjudicial punishment. The purpose of military law 1is
to promote justice, to assist in maintaining good order
and discipline in the armed forces, to promote
efficiency and effectiveness in the military
establishment, and thereby to strengthen the national
security of the United States. [Emphasis added.]

This Manual furthers the balance reflected in the U.S.
Constitution, UCMJ, and MCM to provide justice for the
individual and good order and discipline in a demanding
and flexible military environment. The Coast Guard
military system demands this balance be successfully
maintained in every venue from major metropolitan office
building to rural small boat station; from men and women
assigned in all 50 states, territories, and foreign
shores to those deployed at sea and in the air; to
personnel performing mainstream Coast Guard duties to
those assigned to other military and civilian agencies,
foreign and domestic; to our active duty, reserves, and
retirees.

6. PROCEDURES. The policies, regulations, and procedures
contained in this Manual are applicable to all military
justice system actions taken concerning Coast Guard
members subject to the UCMJ. This Manual may be cited
as "Coast Guard Military Justice Manual" or, when the
context is clear, as "Military Justice Manual," or
"MJM." The signed and original version of this Manual is
maintained in the Chief Counsel's Office of Military
Justice.
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Accurate and complete versions of this Manual will be
distributed or made available to units as follows:

(1) To all units indicated in the next Coast Guard
Directives System CD-ROM; and

(2) Available on the Chief Counsel's Office of Military
Justice intra-net site: http://cgweb.comdt.uscg.mil/g-
Imj/index.htm and on the internet DoT web site:
http://isddc.dotlgov or its successor site.

The Office of Military Justice intranet site will
contain at a minimum:

(1) A web browser file that will, by default, be viewable and
printable on the CG SWIII identical in substance, form, and
style to the original Manual maintained on file in the Chief
Counsel's Office of Military Justice. An unaltered display
or printout of the browser file in its default form will be
considered an accurate copy of this Manual.

(2) A downloadable series of word processing files
optimized for viewing in "Master Document" view in
Microsoft Word. Use of those files in a view other than
"Master Document" view will disable most of the cross
reference, outline, and automatic table of contents and
indexing features and will return error results. The word
processing files are intended for use by those who need to
edit and propose changes to the MJM or who may be
proficient at using "Master Document" and prefer to view
the Manual in that capacity. The word processing files
will not be considered official versions of the Manual
because of their dependence upon platform capabilities,
user software configuration and settings, and the ease in
which those files can be amended without it being apparent.

The Coast Guard Directives System CD-ROM and DoT

web site will contain a web browser file that will, by
default, be viewable and printable on the CG SWIII identical
in substance, form, and style to the original Manual
maintained on file in the Chief Counsel's Office of Military
Justice. An unaltered display or printout of the browser
file in its default form will be considered an accurate copy
of this Manual.

Printed copies of this Manual will be mailed to all

units in any SDL category who, at the time of promulgation
of this Manual, do not have CGSWIII installed, do not have
connection to the Coast Guard intranet, or who have been
identified as having unique requirements for the printed

manual (i.e., the Coast Guard Academy's requirement for
printed manuals for loan, reference, and use by active duty,
cadet, and officer candidate students). All other units

desiring all or part of this Manual in printed form shall
print and reproduce their requirements locally.
3
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7. REQUESTS FOR CHANGES. Units and individuals may
recommend changes to this Manual via the chain of
command to Commandant (G-LMJ). Units and individuals
may recommend Coast Guard sponsored changes to
references (a) or (b) via the chain of command to
Commandant (G-LMJ) .

8. MAJOR CHANGES. This Manual has been extensively revised
from its earlier edition in substance, organization, and
form. It is current through legislative changes
contained in the 1999 National Defense Authorization Act
and the Manual for Courts-Martial (1998 Edition). Major
changes to the prior version of this Manual are detailed
in the Summary of Major Changes immediately following
this promulgation letter.

9. REPORTS AND FORMS. The following reports and forms are
required by the Military Justice Manual:

a. The following reports are required by this Manual:

(1) Subparagraph 1.A.4.f requires a non-Coast Guard
commanding officer to forward a report of the offense
and punishment awarded to a Coast Guard member to
Commandant (G-LMJ) and the member's Coast Guard program
manager.

(2) Paragraph 1.B.1 requires the completion and submission
of a Report of Offense and Disposition (CG-4910) to the
accused's command upon determination of an offense
requiring further investigation and potential for
resolution under Article 15, UCMJ.

(3) Subparagraph 1.B.1.d requires reporting of serious
offenses as required by Criminal History Reporting for
Military Suspects, COMDTINST
5580.1 (series).

(4) Subparagraph 1.B.l1.d requires reporting of allegations
of rape or sexual assault in accordance with Reporting of
Rape and Sexual Assault, COMDTINST 1754.10 (series).

(5) Subparagraph 1.B.4.a requires an assigned investigating
officer to complete and submit to the authority requiring a
pre-mast investigation a completed Form CG-4910 or, in the
alternative, a Report of Investigation under the
Administrative Investigations Manual, COMDTINST
M5830.1 (series).

(6) Paragraph 2.G.1 requires the Summary Court-Martial to
make a report when an accused is convicted of disputed
charges.

(7) Subparagraph 3.B.7.c addresses the circumstances where
it appears Coast Guard personnel have committed several
offenses, including both major federal offenses and serious
but purely military offenses. Coast Guard authorities are
authorized to investigate all of the suspected military
offenses, and such of the civil offenses as may be
practical, and to retain the accused for prosecution. Such
action should be reported immediately to the Chief Counsel,
the servicing legal office, and the Officer Exercising
General Court-Martial Jurisdiction (OEGCMJ) .
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Paragraph 3.D.3 indicates when a report of investigation
into misconduct is required to be forwarded to superior or
alternate authority and when the other authority is
required to report its action to the forwarding command.

Subparagraph 3.L.2.a provides a restriction to preclude
submission of the normal investigative report to CGIS
without the approval of the defense counsel in cases where
a CGIS agent has been provided to detailed defense counsel
to provide investigative assistance.

Subparagraph 3.L.2.c requires when a CGIS agent is

assigned to assist defense counsel, upon completion of the
assignment that the agent shall submit a report to the
Commandant (G-0-CGIS), via the chain of command, containing
an account of the investigative assistance provided,
including any travel performed and expense involved. This
report shall be subject to any restrictions imposed by
defense counsel, and shall be subject to the defense
counsel's prior review and approval if he or she so
desires.

Subparagraph 3.H.l.c requires the Chief Trial Judge to
forward a copy of the court-martial docket monthly to
Commandant (G-LMJ) .

Subparagraph 4.C.5.f requires the military judge and
certified counsel who take a one time oath proscribed in
paragraph 4.C.5 to transmit a signed copy to the Chief
Counsel, U.S. Coast Guard. A signed copy of the oath
taken by the court reporter shall be filed in his or her
official service record.

Section 4.F requires detailed trial counsel to notify

and file a report with Commandant (G-LMJ) when trial
counsel believes a military trial judge's ruling or order
is one that should be appealed.

Subparagraph 5.A.1.e(l) requires trial counsel after

final adjournment of the court-martial to promptly notify
the accused's commanding officer, the convening authority,
and, if appropriate, the officer-in-charge of the
confinement facility of the findings and sentence. A copy
of the report shall be provided to detailed and other
defense counsel.

Paragraph 5.A.4 prescribes the disposition of original
and copies of required records of trial [ROT] prepared in
accordance with section 5.A.

Paragraph 5.B.1 directs military judges to submit a
letter report upon final adjournment of each court-martial.

Section 5.G prescribes the requirement for, format of,
and distribution of promulgating orders for general and
special courts-martial.

Section 5.I prescribes the mechanism whereby Commandant
(G-LMJ) shall provide an accused with notice of the Coast
Guard Court of Criminal Appeals decision once it is
announced.
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(20)

(21)

(23)

Subparagraph 6.A.2.b prescribes that a suspected
Article 37(a), UCMJ violation (unlawful command
influence) shall promptly be reported to appropriate
authorities, including the command of the suspected
violator, trial counsel, military judge, or convening
authority of any potentially affected military justice
proceeding.

Paragraph 6.C.1 prescribes that when detailed trial
counsel after a full development and evaluation of the
evidence, is of the opinion there is a lack of merit in
the case to be prosecuted, and that as a matter of
ethical conscience the charge(s) and specification(s)
should be reduced or dismissed, he or she shall
communicate in writing such belief, together with the
reasons therefor, to the convening authority together
with a recommendation as to the appropriate disposition
of the case. The same paragraph also prescribes the
report required by the convening authority if he or she
does not concur with the detail trial counsel's
recommendation.

Subparagraph 6.D.2.b designates the Chief Counsel

as the Officer Evaluation Report assigned supervisor,
reporting officer, and reviewing officer for the Chief
Trial Judge.

Section 6.G prescribes various reports required to

the Chief Counsel, and in certain cases from the Chief
Counsel to The Judge Advocate General of the Coast Guard
concerning personal or professional misconduct by a
military trial judge, appellate judge or other attorney
practicing in proceedings governed by the UCMJ and MCM
that is a violation of an applicable standard of
professional responsibility or calls into question the
fitness of a military trial or appellate judge to
perform his or her judge duties.

Paragraph 7.B.9 requires letter reports in cases
involving the requested delivery of personnel to civil
authorities when: delivery is ultimately refused;
extradition procedures were utilized in effecting the
deliver; or the advance approval of the Chief Counsel
was necessary.

Section 7.C prescribes the application, report, and
notification procedures required in requesting, executing,
and reporting the results of a search pursuant to a search
authorization issued by a military judge or commanding
officer.

following forms are required by this Manual:

CG-4910 Report of Offense and Disposition (8/92).
This form is available on Jetform Filler.

SF-1156A Public Voucher for Fees and Mile-age of
Witnesses (9/73), S/N 7540-00-634-4346.

SF-1157 Claim for Fees and Mileage of Witness
(9/73). This form is available on Jetform Filler.
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DD-453 Subpoena for Civilian Witness (84 AUG), S/N 0102-
LF-000-4530. This form is available on Jetform Filler.

DD-453-1 Travel Order (84 AUG), S/N 0102-LF-000-4535.
This form is available on Jetform Filler.

DD-455 Report of Proceedings to Vacate Suspension (84
AUG), S/N
0102-LF-000-4550. This form is available on Jetform Filler.

DD-457 Investigating Officer's Report (84 AUG), S/N
0102-LF-000-4570. This form is available on Jetform Filler.

DD-458 Charge Sheet (84 AUG), S/N 0102-LF-000-4580.
This form is available on Jetform Filler.

DD-490 Verbatim Record of Trial (1 Mar 70), S/N 0102-LF-
005-1201. This form is available on Jetform Filler.

DD-491 Summarized Record of Trial (1 Apr 70), S/N 0102-
LF-005-1601. This form is available on Jetform Filler.

DD-494 Court-Martial Data Sheet (Optional) (1 Jun 70),
S/N 0102-LF-005-1901.

DD-2329 Record of Trial by Summary Court-Martial (84
AUG), S/N 0102-LF-002-3290. This form is available on
Jetform Filler.

DD-2330 Waiver/Withdrawal of Appellate Rights- Review
by Court of Military Review (84 AUG), S/N 0102-LF-002-3300.
This form is available on Jetform Filler.

DD-2331 Waiver/Withdrawal of Appellate Rights-Review by
Judge Advocate General (84 AUG), S/N 0102-LF-002-3310. This

form is available on Jetform Filler.

NAVPERS 1640/4 Confinement Order (Rev 4-98). This form
is available on Jetform Filler.

DD-2704 Victim-Witness Certification and Election

Concerning Inmate Status. This form is required by Naval
Brigs when accepting a confinee.
A blank form is included in enclosure (14f). It may be

locally reproduced.

/s/
CHIEF COUNSEL
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SUMMARY OF CHANGES

A. General

This version of the Military Justice Manual,
reorganized,

substantially revised,

COMDTINST M5810.1D has been
and updated. In addition to substantive

changes required by changes in the law and regulations since the last change

to the prior version,

this Manual has a new look and organization,
helpful aids to the unit commander and practitioner,

more
and, most importantly,

improved and expanded guidance to assist those involved in the practice of

military justice within the Coast Guard.

past is still in the Manual;
chapter.
changes.

1. Reorganization

The information relied on in the

it just might be in a different section or
Changes in policy are noted below with a summary of all major

a. This Manual is organized into 7 chapters following an
administrative and criminal chronological progression as follows:

This Manual’s . and includes from the prior Manual’s
Ch Organization Organization
1 Nonjudicial Nonjudicial Punishment
Punishment (prior Chapter 1)
2 Summary Summary Courts-Martial
Courts—-Martial (prior Chapter 10)
3 Pretrial Matters (prior Chapter 2) and
Pretrial Matters Most of Personnel of Courts (prior Chapter 3)
Trial Matters
4 . .
Trial Matters (prior Chapter 4)
5 Post Trial Matters
Post Trial Matters (prior Chapter 5)
6 Court-Martial Court-Martial Miscellaneous (prior Ch 6) &
Miscellaneous some of Personnel of Courts (part of old Ch 3)
7 Military Justice Military Justice Miscellaneous
Miscellaneous (prior Chapters 7, 8, & 9)

b. Chapters 1 through 5 follow the progression of
disciplinary options available to a commanding officer
(administrative measures are in chapter 1 along with

i
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NJP) . Chapters 6 and 7 contain additional information supporting the
court-martial practice as well as the practice of military justice in general.

c. For the purposes of organization and cross-referencing, this
Manual is divided and numbered into:

(1) Chapters (example: chapter 2);
(2) Sections (example: section 2.A.);

(3) Paragraphs (example: paragraph 2.A.4.);
and

4

( Subparagraphs (examples: subparagraph
2.A.4.c., 2.A.

)
4.c.(1), 2.A.4.c.(1)(a), 2.A.4.c. (1) (a)i., etc.).
2. Intranet access

The Manual has been formatted for electronic reference and
searching and will be accessible on the Commandant (G-LMJ)
intranet web page as both a downloadable electronic word
processing file and as an Adobe Acrobat web document. To
the extent that it does not change the substance or
organization of this Manual additional electronic features
will be included in the web page documents as they are
implemented (i.e., automatic cross-referencing; links,
etc.).

3. New or Improved Practice Aids

Numerous practice aids have been incorporated into this
Manual. The mast script (enclosures (1lb) and (lc)) has been
revised, expanded to include both a detailed and
abbrieviated version, and improved to reflect the
improvements to Chapter 1. A vacation hearing script
(enclosure (7a)), Article 32 guide (enclosure (12)), Media
Guide (enclosure (15)), Victim-Witness Program forms
(enclosure (14f)), and sample pretrial agreement (enclosure
(l6f)) are among the new materials provided to improve our
military justice practice. Of note, the Media Guide
contains information about the military justice system and
courts-martial that will be as helpful to the unit training
officer as the unit public affairs officer.

4. Improved Tables of Content, Index, Definition and Abbreviation
Sections

Improved supplementary sections of the Manual such as
summary and detailed Tables of Content; Index; Definition
and Abbreviation Sections; and extensive cross-referencing
within the Manual should assist finding materials. [See,
Table of Contents and Appendices 1 and 2.]

ii
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5. Terminology

This Manual has been revised to provide terminology
consistency. A definition section was added to explain and
distinguish legal terms of art (e.g. "law specialist,”
"military attorney," and "civilian counsel" are not
interchangeable; a "member" facing mast is still a member; a
member against whom charges have been preferred is an
accused; "SJA" and "servicing legal officer" usually refer
to the same person; etc.).

B. Summary of Changes
This is a summary and not an exhaustive list of changes to
the Manual. Policy changes are highlighted in italic type.
The summary follows the new Table of Contents (with
reference to new sections or paragraphs in the new version,
if applicable).

1. Chapter 1 - Nonjudicial Punishment

a. The chapter on nonjudicial punishment has been reorganized as
follows:

A. General

B. Preliminary Actions

C. Member Representation at NJP

D. NJP Procedure

E. Punishment at NJP

F. Appeal of NJP

G. Administrative Matters Related to NJP
H. NJP Without a Hearing

b. The word "accused" has been replaced with the word "member" for
all references to the subject of the nonjudicial punishment; the same
substitution was made to the mast scripts, enclosures (lb) and (1lc).

c. Paragraph 1.B.1l. (Report of Offenses): Clarifies the
circumstances under which commands receive reports of misconduct and who may
initiate a CG-4910.

d. Paragraph 1.B.3. (Initial Action): Allows assigned
persons other than the executive officer to do the ministerial tasks
associated with processing the CG-4910 during initial review and final

review.

e. Paragraph 1.B.4. (Preliminary Inquiry Officer): Provides
more guidance on duties and responsibilities of the PIO.

(1) Subparagraph 1.B.4.e. (Rights Warning): Recognizes
that when a PIO is appointed, the member facing the allegations is typically
suspected of committing

iii
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an offense; therefore the PIO shall inform the member, using Enclosure
(5), of the member's rights under Article 31 (b), UCMJ prior to questioning
the member.

(2) Subparagraph 1.B.4.1i. (Member's Opportunity to Inspect
Documents and Evidence): Provides the PIO, at the command's discretion,
should, before mast, allow the member the opportunity to inspect documents and
evidence to be considered by the commanding officer in deciding whether and
how much nonjudicial punishment to impose. Such a procedure minimizes the
disruption of the mast procedure (the scripts in Enclosures (1b) and (lc)
have been updated to include an inquiry from the commanding officer asking the
member whether he or she has had such an opportunity to inspect the documents
and evidence) .

f. Paragraph 1.C.3. (Mast Representative): Discusses the role
of the mast representative at mast, the selection of the mast representative,
and provides additional guidance for those circumstances in which the member
declines a mast representative.

g. Paragraph 1.C.4. (Spokesperson): Based on the
requirements of paragraph 4.c. (1) (b), Part V, MCM, the Manual now provides
that a spokesperson may appear with a member at NJP in lieu of a mast
representative. A spokesperson 1is simply an individual selected and arranged
for by the member who, at the member's election, speaks for him or her at
those times during the mast when the member's responses are invited by the
commanding officer. The mast need not be delayed to permit the presence
of a spokesperson.

h. Paragraph 1.D.1. (NJP Procedures - General) :
(1) Subparagraph 1.D.l.c. (Special Arrangement for Member
at a Detached Unit): Allows two-way videoconference to accomplish appearance

of member at mast where member unit detached from mast authority.

(2) Subparagraph 1.D.l.e. (Proceedings Open to the Public):
States that mast is normally open to the public, per Part V, MCM, and may be
closed only if it involves classified information, due to operational
necessity, or other good cause.

(3) Subparagraph 1.D.1.f. (Burden of Proof): States that
burden of proof at NJP is preponderance of the evidence.

i. Paragraph 1.D.9. (Dismissing Unsupported Allegations) :
Expressly permits the mast authority to dismiss any unproven offenses before
The member presents evidence.

j. Paragraph 1.D.13. (Consideration of Prior Documented
Performance): States mast authority should review member's PDR and consider
member's prior performance in deciding whether to impose NJP and, if so, how
much punishment is appropriate.
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k. Paragraph 1.D.15 (Findings) requires the mast authority to
inform the member what offenses the mast authority believes the member
committed before awarding NJP.

1. Paragraph 1.D.16 (Vacation of Earlier Suspended Punishment)
Incorporates vacation of earlier suspended punishment into mast script.

m. Paragraph 1.D.22. (Publication): Discusses means of
publishing NJP results to unit.

n. Paragraph 1.E.3. (Effective Date of Punishment):

(1) Subparagraph 1.E.3.a.(2) (General): Allows commanding
officers of vessels broader discretion to determine commencement of restriction.

(2) Subparagraphs to 1.E.3.b. (Transfer of Member):
Provides additional circumstances under which a member transferred while
serving punishment imposed at NJP will continue serving that punishment at
the new unit.
o. Paragraph 1.E.4. (Suspension of Punishment) :
(1) Subparagraphs to 1.E.4.c. (Transfer of Member) :
Provides additional circumstances under which a member transferred while
subject to a suspended punishment imposed at NJP will continue to be subject
to the suspended punishment at the new unit.
p. Paragraph 1.E.5. (Vacation of Suspension):
(1) Subparagraph 1.E.5.c. (Vacation Proceedings) :
Provides that new enclosure (7a) is available as a script for a hearing

regarding vacation of punishment imposed at NJP.

g. Paragraph 1.G.1l. (Administrative Measures Independent of
Article 15, UCMJ) :

(1) Subparagraph 1.G.1l.b. (Extra Military Instruction):
Expands discussion of EMI.

2. Chapter 2- Summary Courts-Martial
No major changes were made to Chapter 2.
3. Chapter 3 - Pretrial Matters
a. Paragraph 3.A.3. (Areas of Responsibility):

v
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(1) Subparagraph 3.A.3.b(3) (Non-Coast Guard Commands) :
Provides the MLC commanders with primary Jjurisdiction over members returned
to Coast Guard for disciplinary reasons from duty with joint commands.

b. Paragraph 3.B.3. (Jurisdiction Limitations Under
Articles 2 and 3, UCMJ):

(1) Subparagraph 3.B.3.Db. (Public Health Service
Members): Addresses disciplinary proceedings involving Public Health
Service personnel assigned to duty and serving with the Coast Guard.

c. Paragraph 3.C.1. (Pretrial Restraint and Confinement;
General): Provides more in-depth guidance regarding imposition of
pretrial restraint and confinement (from RCM 304 and 305).

d. Paragraph 3.C.3. (Commanding Officer's Review of
Pretrial Confinement) :

(1) Subparagraph 3.C.3.b. (Single Determination):
Clarifies that a commanding officer may make the 48-hour probable cause
determination and submit his or her 72-hour review memorandum even though he
or she ordered the initial confinement so long as he or she remains neutral
and detached regarding the case.

e. Paragraph 3.C.4. (Review of Pretrial Confinement by
Initial Review Officer):

(1) Subparagraph 3.C.4.c. (Using the DOD Confinement
Facility IRO): Clarifies that the brig-designated IRO review may fulfill
the requirement for a Coast Guard review of pretrial confinement.

f. Paragraph 3.D.2. (Forwarding of Charges):
(1) Subparagraph 3.D.2.c. (Forwarding with Disposition
Recommendation): Clarifies that commanding officer may always forward draft

charges to superior commanding officer with a recommendation for disposition.

g. Paragraph 3.F.5. (Procedure): Notes that enclosure (12)
includes a new Article 32 guide and script that will be maintained on the
G-LMJ web page.

h. Paragraph 3.F.6. (Claims of Privilege at Investigations):
(1) Subparagraph 3.F.6.b. (Mishap Investigations):
Clarifies the requirement that Commandant (G-LMJ) and (G-WK) shall be

contacted prior to any release of privileged mishap information or assertion
of a privilege under MRE 506 or 507 at an Article 32 investigation.
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i. Paragraph 3.F.7. (Use of Investigative Material):
Clarifies that Article 32 investigating officer may review CGIS ROI or PIO
report in order to assist in making determinations regarding witness and
evidence issues before
the hearing.

j. Paragraph 3.H.2. (Detailing Certified Defense Counsel
to Special and General Courts-Martial): Defers to existing procedures in MLC
Atlantic and Pacific regarding detail of defense counsel.

k. Paragraph 3.H.3. (Obtaining Individual Military Counsel):

(1) Subparagraph 3.H.3.b(2) (a) (existing attorney-client
relationship): Requires "existing'" attorney-client relationship to
qualify as an exception to categorical determination of non-availability.
An attorney-client relationship exists between the accused and requested
counsel when it has been properly authorized by the responsible authority,
the requested counsel and the accused have had a privileged conversation
relating to a charge pending before a proceeding (GCM, SPCM, Article 32
investigation), and the requested counsel has engaged in active pretrial
preparation and strategy with regard to that charge.

(2) Subparagraph 3.H.3.b(2) (b) (Defined): Defines attorney-
client relationship for purpose of qualifying as an exception to categorical
determination of non-availability.

1. Paragraph 3.H.5.f. (Bailiffs and Court-Security Personnel):
Requires trial counsel to brief bailiff on bailiff duties and assigns
trial counsel the responsibility to make an initial security assessment.

m. Paragraph 3.J.1. (General): References enclosure (16f), a
model pretrial agreement that may be adopted for use in Coast Guard courts-
martial.

(1) Subparagraph 3.J.2.e. (Deferral or Waiver of Automatic
Forfeitures): Alerts negotiators to possibility that member may enter a no
pay status during confinement and to keep this in mind when negotiating PTA
terms, especially with respect to deferral or waiver of administrative
forfeitures under Article 58b, UCMJ.

n. Paragraph 3.M.4. (Keeping the Victim Informed): References
enclosure (14f), Victim-Witness Assistance Program forms available to
distribute to victims and witnesses during investigations and court-martial
proceedings and the mandatory VWAP form for post trial confinees.

o. Section 3.N. (Witness Fees and Payment): Establishes
updated procedures for submitting civilian witness travel claims and obtaining
advances for subpoenaed witnesses.
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4. Chapter 4 - Trial Matters

a. Section 4.B. (Spectators and Release of Information at
Trial): References enclosure (15), the U.S. Coast Guard Media Relations in
High-Visibility Court-Martial Cases -- A Practical Guide; a guide to the

military justice system; written with a minimum of legalese; useful as a
training tool as well as its intended public affairs purposes.

5. Chapter 5 - Post Trial Matters

a. Paragraph 5.A.1. (General and Special Courts-Martial):
Acknowledges that verbatim records of trial are the norm and summarized
records of trial will only be prepared with the concurrence of the SJA and
military judge presiding over the case.

(1) Subparagraph 5.A.1.c. (Acquittals and Findings of Not
Guilty): Reflects need to prepare limited record of proceedings in cases in
which the member is found not guilty by lack of mental responsibility.

(2) Subparagraph 5.A.2.e. (Exhibits): Details record of
trial requirements for exhibits.

(3) Subparagraph 5.A.2.f. (General Instructions):
Provides updated general instructions regarding the preparation of the record
of trial.

b. Paragraph 5.C.5. (Appointment of Appellate Defense Counsel) :
Articulates current practice of appointing appellate defense counsel to all
members convicted whose cases will receive Article 66, UCMJ review.

c. Paragraph 5.C.6. (Appointment of Counsel for Members
Sentenced to Death by GCM): Provides for appointment of counsel for members
sentenced to death for filing of post-conviction habeas corpus petition.

d. Paragraph 5.D.5. (Forfeitures, Reductions in Pay Grade, and
Automatic Provisions):

(1) Subparagraph 5.D.5.Db. (Statutory Administrative
Forfeitures): Provides additional guidance on treatment of administrative
forfeitures. Announces that total approved adjudged forfeitures and fines in
combination with administrative forfeitures may not exceed jurisdictional
punishment cap on court-martial forum.

e. Paragraph 5.G.5. (Promulgating Order Numbering) :
Articulates current practice of sequential numbering of promulgating and

supplementary orders.

6. Chapter 6 - Court-Martial Miscellaneous Matters
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COMMANDANT INSTRUCTION M5810.1D SUMMARY OF CHANGES
a. Section 6.E. (Tenure for Military Trial and Appellate
Judges) : Provides limited tenure for military trial and appellate judges.
b. Section 6.G. (Professional Supervision of Military Trial

and Appellate Judges and Attorneys Practicing in Proceedings Governed by the
UCMJ and MCM): Incorporates the requirements of RCM 109 into judge and
counsel professional disciplinary procedures.

c. Section 6.dJ. (Submitting Proposed Changes to the Manual for
Courts-Martial (MCM)): Sets forth the role of the Coast Guard in the JSC and
informs the Coast Guard legal community of the process by which the JSC
proposed changes to the MCM for the President's approval.

7. Chapter 7 - Military Justice Miscellaneous Matters

a. Section 7.C. (Search Authorizations): Provides updated
guidance for obtaining search authorizations from a military judge or
commanding officer. Written affidavits may be used in lieu of verbatim
transcripts.

8. Enclosures

Encl (1) Mast Scripts: The mast script has been expanded to

include instructions, a detailed script and an abbreviated script, and a
table of maximum punishments and limitations. Updated to incorporate changes

to Chapter I including the role of the spokesperson, inquiring if member had
adequate time to prepare for mast, dismissing allegations inadequately
supported by evidence before taking member's statement, and hearing from
member's witnesses or from the department head, command master chief,
executive officer, etc. Incorporates vacation proceedings of a prior
suspended punishment.

Encl (5) Article 31(b) Rights Acknowledgement and Waiver:
Improved form; more useful to investigator and suspect.

Encl (6b) Letter of Admonishment/Reprimand: Moved format for
letter of admonishment or reprimand from old Chapter 1.

Encl (7a) Suggested Vacation Script: New instructions and
suggested script to follow to vacate a prior suspended punishment under
Article 15, UCMJ or Summary Court-Martial.

Encl (12) Article 32, UCMJ Guide and Script: Instructions,

script, sample letters and report, and blank report to assist counsel
assigned to an Article 32, UCMJ pretrial investigation.
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Encl (14f) Victim-Witness Assistance Program Forms: Forms for
distribution to victims and witnesses during investigations and court-martial
proceedings; also includes the mandatory VWAP form for post trial confinees.

Encl (15) U.S. Coast Guard Media Relations in High-Visibility
Court-Martial Cases: A Practical Guide: Non-lawyer guide to the
military justice system; written without legalese; useful as a training tool
as well as for its intended public affairs purposes.

Encl (16f) Sample Pretrial Agreement: A pretrial agreement
with common provisions that may be adopted for use in Coast Guard courts-
martial.

Encl (26) Military Judge Certification Request: Format for
request removed from body of MJM.



SUMMARY TABLE OF CONTENTS

LETTER OF PROMULGATION
SUMMARY OF CHANGES
A. General
B. Summary of Changes
SUMMARY TABLE OF CONTENTS
LIST OF ENCLOSURES
1. NONJUDICIAL PUNISHMENT [NJP] TABLE OF CONTENTS
1. NONJUDICIAL PUNISHMENT [NJP]
General
Preliminary Actions
Member Representation at NJP
NJP Procedure
Punishment at NJP
Appeal of NJP
Administrative Matters Related to NJP
NJP Without a Hearing

N N =
H & @ m M O Q W P

Subsequent Court-Martial for Offense Punished at NJP
2. SUMMARY COURTS-MARTIAL [SCM] TABLE OF CONTENTS

SUMMARY COURTS-MARTIAL [SCM]

2.A. Function, Jurisdiction, and Convening of SCM

2.B. SCM at One Officer Commands

2.C. Right to Refuse SCM

2.D. Right to Counsel at SCM

xiii

iii
XIII
XVII

1-1

1-1

1-1

1-7
1-14
1-18
1-26
1-39
1-43
1-48
1-49

2-1

2-1

2-1

2-2

2-2

2-3



MILITARY JUSTICE MANUAL

SUMMARY TABLE OF CONTENTS COMMANDANT INSTRUCTION 5810.1D

III.

2.E. SCM Procedures
2.F. SCM Punishments
2.G. SCM Post Trial Matters
2.H. Review and Forwarding SCM Record
PRETRIAL MATTERS TABLE OF CONTENTS
PRETRIAL MATTERS
Courts-Martial Convening Authorities
Restriction on Exercise of Court-Martial Jurisdiction
Pretrial Restraint and Confinement
Preparation and Forwarding of Charges
Order to Active Duty of a Reservist
Pretrial Investigations Under Article 32, UCMJ
Referral of Charges to Special or General Courts-Martial
Court-Martial Personnel
Administrative Pretrial Matters
Pretrial Agreements
Authority to Grant Immunity from Prosecution

Assistance to Defense Counsel

2 H R g HIZGOPM®B®MOUOAQ D

Victim and Witness Protection

W W W Wwwwwwwwwwww

2

Witnesses Fees and Payment

TRIAL MATTERS TABLE OF CONTENTS

TRIAL MATTERS

4.A. Proceedings Involving Classified Matter (MRE 505) or
Disclosure Detrimental to National Security (MRE 506)

4.B. Spectators and Release of Information at Trial

4.C. Article 39(a), UCMJ Sessions

4.D. Presentencing Procedures, Personal Data, and Character of
Prior Service

4 . E. Court-Martial Punishment Limitations

4.F. Government Appeal from Adverse Rulings at Trial

4.G. Appellate Rights

xiv

2-4
2-5
2-7
2-9
3-1I
3-1
3-1
3-3
3-7
3-12
3-15
3-16
3-18
3-19
3-28
3-29
3-30
3-33
3-35
3-39
4-I
4-1



MILITARY JUSTICE MANUAL

COMMANDANT INSTRUCTION M5810.1D

SUMMARY TABLE OF CONTENTS

POST TRIAL MATTERS TABLE OF CONTENTS
POST TRIAL MATTERS

A,

(S LIS, I ¥, BN & L B & L B &, &, B © L B & B ¥ B 6, B 6
"R g H @D @ m MU QW

.L.

Preparation of Records of Trial [ROT]
Administrative Post-Trial Matters

Post-Trial Duties Of Defense Counsel

Effective Date of Courts-Martial Sentences
Suspension of Courts-Martial Sentence (s)
Courts-Martial Action and Review

Promulgating Orders For GCM and SPCM

Disposition of Court-Martial Records of Trial [ROT]
Service of Coast Guard Court of Criminal Appeals Decisions
Application for Relief under Article 69(b), UCMJ
Petition for New Trial under Article 73, UCMJ

Residual Clemency: Authorized Officials

6. COURTS-MARTIAL MISCELLANEOUS TABLE OF CONTENTS
6. COURTS-MARTIAL MISCELLANEOUS

OO OO OO O O O O
Q@ = M O Q0w

LA,

Unlawful Influence in Military Justice Proceedings
Court Rules of Practice and Procedure

Standards of Conduct and ABA Standards

Certification and Designation of Military Judges
Tenure for Military Trial and Appellate Judges
Certification of Counsel Under Article 27 (b), UCMJ
Professional Supervision of Military Trial and
Appellate Judges and Attorneys Practicing in Proceedings
Governed by the UCMJ and MCM

Designating and Changing of Place of Confinement
Submitting Proposed Changes to This Manual

Submitting Proposed Changes to the Manual for Courts-
Martial [MCM]

Xv

5-I
5-1
5-1
5-8
5-9
5-11
5-15
5-16
5-22
5-24
5-24
5-25
5-27
5-28
6-I
6-1
6-1
6-2
6-2
6-3
6-17
6-8

6-9
6-14
6-14



MILITARY JUSTICE MANUAL

COMMANDANT INSTRUCTION M5810.1D

SUMMARY TABLE OF CONTENTS

7. MILITARY JUSTICE MISCELLANEOUS TABLE OF CONTENTS
7. MILITARY JUSTICE MISCELLANEOUS

7.A.
7.B.
7.C.

Article 138, UCMJ Complaints
Delivery of Personnel to Civil Authorities

Search Authorizations

APPENDIX I DEFINITIONS, ABBREVIATIONS, DIRECTIVES, & FORMS

A.
B.
C.
D.

Definitions:
Abbreviations:
Referenced Directives

Forms

APPENDIX II INDEX

LIST OF ENCLOSURES

xvi

7-1
7-1
7-1
7-7



LIST OF ENCLOSURES

Suggested Mast Scripts

Overview

Detailed Script

Abbreviated Script

Table of Maximum Punishments

0 Q0 0w

Report of Offense and Disposition (CG-4910)
a. Sample Report of Offense and Disposition (CG-4910)
b. Blank Report of Offense and Disposition (CG-4910)

Acknowledgement of Rights & Acceptance/Rejection of NJP (Ashore)

a. Enlisted Acknowledgement of Rights & Acceptance/Rejection of NJP
(Ashore)

b. Officer Acknowledgement of Rights & Acceptance/Rejection of NJP
(Ashore)

Acknowledgement of Rights & Acceptance/Rejection of NJP (Afloat)
a. Enlisted Acknowledgement of Rights (Afloat)
b. Officer Acknowledgement of Rights (Afloat)

Suggested Format for Article 31 Rights

NJP Punishment

a. Sample Restriction Letter

b. Sample Letter of Reprimand/Admonishment

c. Sample Appeal of NJP with CO's Endorsement

Vacation Proceedings in NJP and SCM

a. Suggested Vacation Script

b. Record of Proceedings to Vacate Suspension
c. Action of Commanding Officer (Vacation)

Pretrial Confinement

Sample Commanding Officer's 72-hour memorandum
Initial Review Procedure Guide

Pretrial Confinement Acknowledgement of Rights
Initial Review Officer Record of Proceedings
Sample Initial Review Officer's Decision
Sample Confinement Order (Pretrial)

Blank Confinement Order

Instructions for Completing Confinement Order

oQ HMOQ Q0w

Xvii



MILITARY JUSTICE MANUAL

LIST OF ENCLOSURES COMMANDANT INSTRUCTION M5810.1D
9. Secretary, Department of Transportation Designation of
Convening Authorities
10. Charge Sheet
a. Blank Charge Sheet (DD-458)
b. Sample Charge Sheet (DD-458)
c. Instructions for Completing Charge Sheet
11. Convening Order
a. Sample Summary Court-Martial Convening Order
b. Sample Special/General Court-Martial Convening Order
c. Sample Special/General Court-Martial Convening Order
(adding member)
d. Sample Special/General Court-Martial Convening Order
(replacing member)
12. Article 32, UCMJ
a. Investigating Officer's Guide
b. Sample Investigating Officer's Report (letter)
c. Sample Investigating Officer's Report (DD-457)
d. Blank Investigating Officer's Report (DD-457)
e. Sample Advisory Letter to Accused
f. Investigating Officer's Script
13. Immunity
a. Grant of Immunity (transactional)
b. Grant of Immunity (testimonial)
c. Grant of Immunity (testimonial/civilian)
14. Witnesses
a. Sample Letter from Trial Counsel Requesting Witnesses
b. Sample Subpoena
c. Sample Certificate in lieu of Subpoena
d. Sample Claim for Witness Fees and Mileage
e. Sample Warrant of Attachment (DD-454)
f. Victim Witness Assistance Program Forms (2701-2704)
15. CG Media Relations in High Visibility Court-Martial
Cases
16. Trial Practice
a. Court Rules of Practice and Procedure
b. Sample Court Order No. 1
c. Format for Pretrial Motion
d. Format for Pretrial Motion (Answer)
e. Format for Pretrial Motion (Ruling)
f. Sample Pretrial Agreement
g. Court-Martial Questionnaire
h. Sample Notice of Public Trial
i. Guide for the Bailiff
j. Guide for the Civilian Court-Reporter
17. Appellate Rights

xviii



MILITARY JUSTICE MANUAL
COMMANDANT INSTRUCTION M5810.1D SUMMARY TABLE OF CONTENTS

18.

19.

20.

21.

22.

23.

24.

25.

26.

a. Appellate Rights for Special Court-Martial without
BCD
b. Appellate Rights for General Court-Martial and
Special Court-Martial with One Year Confinement or BCD
c. Appellate Rights for General Court-Martial with Less
than One Year Confinement and No BCD

Post-trial Practice

Sample Results of Trial Letter

Military Judge Record and Report

Record of Trial Checklist

Sample RCM 1106 Recommendation

Sample Convening Authority's Action
Sample Court-Martial Promulgating Order
Sample RCM 1112 Review

Sample Action under RCM 1112 (f)
Court-Martial Procedural Right Checklist
Sample Confinement Order (Post-trial)

-5 Q Hh D QO W

Sample Motion for Relief of Trial Defense Counsel
Duties

Sample Format for Certificate of Attempted Service

Summary Court Martial

Acknowledgement of Rights-Acceptance of Summary Court-Martial
Summary Court Martial Trial Guide

Blank Record of Trial By Summary Court-Martial (DD-2329)
Sample Record of Trial By Summary Court-Martial (DD-2329)

0 Q0w

Delivery of Personnel
a. Delivery Agreement
b. Waiver of Extradition

Search Authorization

Script for Telephone Search Authorization
Format for Search Authorization

Consent to Search

Urinalysis Consent

Format for Search Authorization Application

O QO Q0w

Memorandums of Understanding (MOU)
a. USCG-Department of Justice MOU
b. USCG-U.S. Navy MOU

DoD Directive for Providing for Annual Review of MCM

Military Judge Certification Request

Xix



1.

1.

1.

NONJUDICIAL PUNISHMENT [NJP]
TABLE OF CONTENTS

NONJUDICIAL PUNISHMENT [NJP]

1

AL

General

1

1

LA

AL

AL

AL

AL

AL

1.

L2,

NONJUDICIAL P UNISHMENT [NJP] - TABLE OF CONTENTS

Authority

Purpose

1.A.2.a. Maintenance of Discipline

1.A.2.b. Rehabilitation

Persons Authorized to Impose NJP

1.A.3.a. Commanding Officers and Officers-in-charge
of Coast Guard Units

1.A.3.b. Commanding Officers of Enlisted or
Military Personnel

1.A.3.c. Successor in Command

1.A.3.d. Principal Assistant

1.A.3.e. Superior Commanding Officer

1.A.3.f. Subsequent Commanding Officer

Persons Subject to NJP

1.A.4.a. Military Members of the Command

1.A.4.b. TAD Personnel

1.A.4.c. Reservists

1.A.4.d. Civilians

1.A.4.e. Members of Other Armed Forces Serving with
the Coast Guard

1.A.4.f. Members of the Coast Guard Serving with
Other Armed Forces

1.A.4.g. Retirees

Offenses For Which NJP May Be Imposed

1.A.5.a. Minor Offenses

1.A.5.b. Determining That An Offense Was
Committed

Punishment

1.A.6.a. Nonjudicial in Nature



CHAPTER 1 MILITARY JUSTICE MANUAL

NONJUDICIAL PUNISHMENT COMMANDANT INSTRUCTION M5810.1D
1.A.6.b. Imposition of Punishment 1-5
1.A.6.cC Suspension of Punishment 1-6
1.A.7. Limitations on the Exercise of NJP 1-6
1.A.7.a. Multiple Offenses 1-6
1.A.7.b. Increased or Double Punishment 1-6
1.A.7.c. Civil Offenses 1-6
1.A.7.d. Offenses Previously Tried by Court-
Martial 1-7
1.B. Preliminary Actions 1-7
1.B.1. Report of Offense 1-7
1.B.l.a. 1Initial Report 1-7
1.B.1.b. Report of Offense and Disposition
[CG-4910] 1-7
1.B.1.c Persons Authorized to Submit a CG-4910 1-7
1.B.1.d. Allegations of Serious Misconduct 1-7
1.B.2. Predisposition Restraint 1-8
1.B.3 Initial Action 1-8
1.B.3.a Review of CG-4910 1-8
1.B.3.b. Appointment of Mast Representative 1-8
1.B.3.c Designation of Preliminary Inquiry Officer
[PIO] 1-8
1.B.4 Preliminary Inquiry Officer [PIO] 1-9
1.B.4.a. PIO Duties 1-9
1.B.4.b. Offense(s) Previously Investigated 1-9
1.B.4.c. New or Different Offense(s) 1-10
1.B.4.d. Suspected Serious or Significant Offenses 1-10
1.B.4.e. Rights Warning 1-10
1.B.4.f. Right to Consult with a Military Attorney 1-10
1.B.4.g9. Aggravation, Extenuation, and Mitigation 1-10
1.B.4.h. PIO Recommended Disposition 1-10
1.B.4.i. Member's Opportunity to Inspect Documents
and Evidence 1-11
1.B.5 Final Review 1-11
1.B.5.a. Review of Preliminary Inquiry 1-11
1.B.5.b. Amending the CG-4910 1-12
1.B.5.c. Executive Officer and Executive Petty
Officers Have No NJP Authority 1-12
1.B.5.d Notice to Member of Intended Action 1-12
1.B.5.e Right to Demand Trial by Court-Martial In

Lieu of NJP By Member Not Attached To or

Embarked in a Vessel 1-12
1.B.5.f. No Right to Demand Trial by Court-Martial

In Lieu of NJP By Member Attached To or

Embarked in a Vessel 1-12
1.B.5.g. Effect of Demand for Court-Martial In Lieu
Of NJP 1-13

1-ii



MILITARY JUSTICE MANUAL

COMMANDANT INSTRUCTION M5810.1D

CHAPTER 1
NONJUDICIAL PUNISHMENT

.B.

.B.

[ Y
0w ™

.5.h.
5.1,
5.9,

Refusal of Summary Court-Martial
Examination of Documents and Evidence
Forwarding the Report

Additional Considerations Prior to NJP of

Reservist
1.B.6.a.
1.B.6.b.
.B.

1

6.

C.

Scheduling of NJP

Involuntary Order to Active Duty
Cancellation of Orders when NJP is
Refused

Additional Considerations Prior to NJP of Public
Health Service Member

1.C. Member Representation at NJP

1

1

1.D. NJP Procedure

1

.C.

.C.

.C.

.C.

.D.

.D.

1.

2.

1.

General

Pre-Mast Consultation With Counsel

1.C.2.a.

1.C.2.b.

Members Not Attached to or Embarked in a

Vessel
Members Attached to or Embarked in
a Vessel

Mast Representative

1
1

1

.C.
.C.

.C.
.C.

Oooogoo
e
oQ Hh O Q

3.
3.

3.
3.

a.
b.

c.
d.

Appointment

Request for Particular Mast
Representative

Role of the Mast Representative
Declining Appointment of Mast
Representative

Communications Between Mast
Representative and Member

Entitlement

In Lieu of Mast Representative
Qualifications

Mast Need Not Be Delayed

Not An Adversarial Proceeding
Communications Between Spokesperson and
Member

Place

Presence of the Member

Special Arrangements For Member at a
Detached Unit

Official Attendees

Proceedings Open to the Public
Burden of Proof

Rules of Evidence

Sentence Disposition Agreements

Mast Script

1-iii

1-13
1-13
1-13

1-13
1-13
1-14



CHAPTER 1

NONJUDICIAL PUNISHMENT

MILITARY JUSTICE MANUAL
COMMANDANT INSTRUCTION M5810.1D

1.

E.

I = T e S S e N
o U o U U o O O

1.D.3.

1

1.D.9.

e
o U O O o

.D.4.

.10.
L11.
.12,
.13.
.14.

.15.
.16.
L17.
.18.
.19.
.20.
.21.
L22.

Commanding Officer's Opening Statement

Right to Demand Trial by Court-Martial in
Lieu of NJP

Informing the Member of the Reported Offense(s)

Right to Assistance of Mast Representative
or Spokesperson

Inquiry of Member

Examination of Witnesses by the Commanding
Officer and Member

General

Method

Oaths

Questioning by Member

Additional Witnesses

PR
SISISISTS
00 00 G 00 &
DpabD

Dismissing Unsupported Allegations
Opportunity for Member's Statement

Resolving Discrepancies or Inconsistencies
Extenuation and Mitigation

Consideration of Prior Documented Performance

Comments by Executive Officer/Department
Head/Division Officer/Chief, or Command Chief

Findings

Vacation of Earlier Suspended Punishment
Dismissal with a Warning

Referral to Court-Martial

Imposition of Nonjudicial Punishment
Further Investigation or Proceedings
Member's Right to Appeal

Publication

Punishment at NJP

1.E.1.

.E.

Maximum Punishment
1.E.1l.a. Limited by Rank or Grade

and Warrant Officers

=
[ea I e N e 5

1
Personnel

1.d. Limitations and Prohibitions on
Punishments

s of Authorized Punishments
2.a Punitive Admonition or Reprimand
.2.b. Restriction

2.¢C Arrest in Quarters

2.d Correctional Custody

1-iv

.1.b. Table of Maximum Punishment for Officers

.c. Table of Maximum Punishment for Enlisted

1-20

1-21
1-21

1-21
1-21
1-21
1-21
1-22
1-22
1-22
1-22
1-23
1-23
1-23
1-23
1-24

1-24
1-24
1-24
1-24
1-25
1-25
1-25
1-26
1-26
1-26

1-26
1-26

1-27
1-27
1-28
1-28
1-28
1-29

1-30
1-30



MILITARY JUSTICE MANUAL CHAPTER 1

COMMANDANT INSTRUCTION M5810.1D NONJUDICIAL PUNISHMENT
1.E.2.e. Extra Duties 1-30
1.E.2.f. Forfeiture of Pay 1-30
1.E.2.9 Reduction in Pay Grade 1-31

1.E.3 Effective Date of Punishment 1-31
1.E.3.a General 1-31
1.E.3.b Transfer of Member 1-32
1.E.3.c. Discharge 1-33
1.E.3.d. Deferral of Punishment 1-33
1.E.3.e Not Fit for Duty Status 1-34
1.E.3.f Conclusion of a Period of Duty

for Reservist 1-34
1.E.4 Suspension of Punishment 1-34
1.E.4.a. General 1-34
1.E.4.b. Period of Suspension 1-34
1.E.4.c. Transfer of Member 1-35
1.E.4.d. Automatic Remission 1-35
1.E.5 Vacation of Suspension 1-35
1.E.5.a. Persons Authorized to Vacate 1-35
1.E.5.b. Reason to Vacate NJP Punishment 1-36
1.E.5.c. Vacation Proceedings 1-36
1.E.5.d. DNotification 1-36
1.E.5.e. Effective Date of Vacation 1-36
1.E.5.f. Effect of Vacation 1-36
1.E.5.9g. Remitted Punishment 1-37
1.E.6 Mitigating Punishment 1-37
1.E.6.a. General 1-37
1.E.6.b. Actions Authorized 1-37
1.E.6.c. Limitations 1-37
1.E.7 Remission, Restoration, and Setting Aside 1-38
1.E.7.a Persons Authorized 1-38
1.E.7.b Successor in Command 1-38
1.E.7.c. Initiating Action 1-38
1.E.7.d Remission 1-38
1.E.7.e Setting Aside and Restoration 1-38
1.F. Appeal of NJP 1-39
1.F.1. General 1-39
1.F.1l.a. Definitions 1-39
1.F.2. Who Acts on Appeal 1-40
1.F.3. Format of Appeal 1-41
1.F.4 Intermediate Action on NJP Appeal 1-41
1.F.4.a. Appeal "Granted" by NJP Authority 1-41

1.F.4.b. Appeal "Denied" and Forwarded by NJP
Authority 1-41
1.F.5. Punishment Pending Decision on Appeal 1-42

1-v



CHAPTER 1
NONJUDICIAL PUNISHMENT

MILITARY JUSTICE MANUAL
COMMANDANT INSTRUCTION M5810.1D

1.F.6. Action on Appeals

N =
I /oo
o o O O

1.F.

CEL

6.

O Q Q0w

.f.

General

Review by a Law Specialist

Action That May Be Taken on Appeal
Notification

Effective Date of Punishment That Has
Been Deferred

Attachments to the NJP Punishment Log

1.G. Administrative Matters Related to NJP

1.G.1. Administrative Measures Independent of
Article 15, UCMJ

1.G.1.a.

I
b e
0 0 O

General

Extra Military Instruction [EMI]
Administrative Withholding of Privileges
Administrative Letters of Censure

General
Policy
Good Conduct Medal

Record Entries

Court Memorandum (Form CG-3304)
Reduction in Pay Grade

Reserve Personnel

1.G.2 Conduct Marks
1.G.2.a
1.G.2.b
1.G.2.c

1.G.3 Personnel
1.G.3.a.
1.G.3.b.
1.G.3.c.
1.G.3.d

Excused Absences

1.G.4. Unit Punishment Log (or Unit Punishment Book)

1.H. NJP Without a Hearing

1.H.1. Member Afforded the Rights of a Party

B e e
jusiaviania s
e e

CH.

1.

O Q Q0w

General

Consult Servicing Legal Office
Procedure

Referral to Superior Commanding Officer
Investigation From Prior Unit

1.H.2. Member Not Afforded the Rights of a Party

1.I. Subsequent Court-Martial for Offense Punished at NJP

1-vi

1-42
1-42
1-42
1-42
1-43

1-43
1-43
1-43
1-45
1-46

1-46
1-46
1-46
1-46

1-46
1-46
1-47
1-47
1-47

1-48
1-48
1-48
1-48
1-48
1-48



1. NONJUDICIAL PUNISHMENT [NJP]
1.A. GENERAL

1.A.1. Authority

Article 15, Uniform Code of Military Justice [UCMJ], provides commanding
officers with the authority to impose punishment without resort to the
judicial forum of a court-martial. Part V, Manual for Courts-Martial [MCM],
supplements Article 15, UCMJ and provides procedural guidance.

1.A.2. Purpose

1.A.2.a. Maintenance of Discipline

FEach commanding officer is responsible for the maintenance of discipline
within his or her command. 1In the great majority of cases, discipline can be
maintained through effective leadership, including, when required, the use of
available administrative measures. [See, paragraph 1.G.l below.] Allegations
of offenses should be disposed of in a timely manner at the lowest appropriate
level of disposition. When a minor offense has been committed and lesser
administrative measures are considered insufficient to meet the needs of good
order and discipline, a commanding officer should consider invoking his or her
authority under Article 15, UCMJ to impose NJP. This disposition decision
rests within the sound discretion of the commanding officer and shall be made on
an individual basis considering the nature of the offense(s), any

mitigating or extenuating circumstances, the member's character and military
service, any recommendations made by subordinate commanding officers, the
interest of justice, military exigencies, and the effect of the decision on
the member and the command.

1.A.2.b. Rehabilitation

NJP has an important rehabilitative component. It not only provides a
commanding officer with an essential and prompt means of maintaining good
order and discipline, but may also promote positive behavioral changes.
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1.A.3. Persons Authorized to Impose NJP

1.A.3.a. Commanding Officers and Officers-in-charge of Coast

Guard Units

11 commanding officers may impose NJP upon personnel assigned to their units.
All officers-in-charge may impose NJP upon enlisted members assigned to their
unit, unless their authority is limited by an officer exercising general
court-martial jurisdiction [OEGCMJ]. Throughout this chapter, references to
commanding officers as NJP or mast authorities include officers-in-charge,
except where specifically noted. The authority of a commanding officer to
impose NJP for certain types of offenses, certain categories of members, in
specific cases, or to impose certain types of punishment may be limited or
withheld by a superior commanding officer or the Secretary concerned. A Coast
Guard unit is a separately identified Coast Guard organizational entity,
under a duly assigned commanding officer or officer-in-charge, provided with
personnel and material for the performance of a prescribed mission.

1.A.3.b. Commanding Officers of Enlisted or Military Personnel

Organizational entities established and headed by a commanding officer of
enlisted or military personnel pursuant to Section 3-2-5, Coast Guard
Regulations, COMDTINST M5000.3 (series), are Coast Guard units for the purpose
of this chapter.

1.A.3.c. Successor in Command

The power to impose NJP is inherent in the office and not in the individual.
Any officer who succeeds to command in the absence of the assigned commanding
officer because of death, incapacitation, illness, TAD, or leave has the power
of the assigned commanding officer to impose punishment, but the maximum
punishment is limited by the rank of the successor. For example, a LT who
succeeds to command in the absence of the assigned commanding officer who is a
LCDR, may impose the amount of punishment allowed a commanding officer in the
grade of LT or below.

1.A.3.d. Principal Assistant

Any officer of flag rank in command may delegate his or her powers under
Article 15, UCMJ to a "principal assistant." A "principal assistant" includes
any 0-5, 0-6, or flag officer on the flag officer in command's staff. The
officer to whom such powers are delegated shall have the same authority as the
officer who delegated the powers (unless the delegation was otherwise
limited). Maximum limitations on punishments will be determined by the grade
of the officer delegating this authority.

1.A.3.e. Superior Commanding Officer

In some cases, the member's commanding officer may refer a matter to the next
superior officer in the chain of command for disposition. Although a
commanding officer is not disqualified from imposing NJP because of a personal
interest or involvement in the case, he or she may desire to forward the

matter to maintain the appearance of fairness. Forwarding a matter may also
be appropriate when the appropriate punishment may be beyond the limits of the
commanding officer's NJP authority. If the commanding officer
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decides to refer the offense to the next superior officer, he or she shall
forward all pertinent documents, including the Form CG-4910, any written
statements, a brief explanation of the reasons for referring the matter, and a
recommendation for disposition. [See, RCM 306 (c) (5).]

1.A.3.f. Subsequent Commanding Officer

If the member is transferred to a new unit after an alleged offense is
committed, but before NJP is imposed, all information concerning the alleged
offense should be referred for appropriate action to the commanding officer of
the member's new unit or a competent authority in the member's new chain of
command.

1.A.4. Persons Subject to NJP

1.A.4.a. Military Members of the Command

At the time NJP is imposed, the member being punished must be a member of the
command of the commanding officer who imposes the punishment. A member is
"of the command" if he or she is assigned or attached thereto. A member may
be "of the command" of more than one command at the same time, such as
members assigned or attached to commands or units for the purpose of
performing temporary additional duty (TAD). A member assigned to a
Headquarters, Area, District, or MLC unit with a designated commanding
officer or officer-in-chargeis not "of the command" of a commanding

officer of enlisted or military personnel for the Headquarters, Area,
District or MLC staff.

1.A.4.b. TAD Personnel
NJP may be imposed upon TAD personnel by the commanding officer of the
member's permanent unit, or by the commanding officer of the unit to which
the member is temporarily assigned. Because a member may not be punished by
both commanding officers for the same offense, it is desirable, if
circumstances permit, for the respective commanding officers to confer and
reach agreement as to which one will exercise NJP authority. A member
should not be assigned TAD from a shore unit to a vessel for the primary
purpose of thwarting the member's right to demand trial by court-martial in
lieu of NJP.

1.A.4.c. Reservists

A member of the Reserve is subject to the UCMJ while performing Inactive Duty
for Training [IDT], Active Duty for Training [ADT], or active duty.
Accordingly, all offenses committed by a reservist while on active duty, IDT
or ADT may subject the reservist to discipline, including NJP. Reservists
performing active duty or inactive duty training with an active service unit
are considered under that augmented unit's control in the same manner as TAD
personnel. [See, Chapter 3, Reserve Policy Manual, COMDTINST M1001.28
(series) .]

1.A.4.d. Civilians
Civilians are never subject to NJP.
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1.A.4.e. Members of Other Armed Forces Serving with the Coast

Guard

There is no legal prohibition against a Coast Guard commanding officer
exercising NJP authority over a member of another armed force attached to his
or her command. Exercise of NJP authority by an appropriate officer within
the member's armed force is usually preferable, however, because of the
differing regulations and administrative procedures among the armed forces.
Any exercise of NJP over a member of another armed force is subject to the
member's service regulations, applicable directives and inter-service
agreements. Such documents, and the servicing legal office, should be
consulted if imposition of NJP on members of other services is contemplated.
The member's service regulations shall govern the rights and procedures for
imposition of NJP.

1.A.4.f. Members of the Coast Guard Serving with Other Armed

Forces

Before an officer in another Armed Force imposes NJP on a Coast Guard member
under his or her command, that commanding officer should review applicable
agreements and directives and determine if the Coast Guard member should be
permanently or temporarily reassigned to a Coast Guard command. If the
commanding officer decides to impose NJP, the member shall be afforded all
rights provided under this Manual. Following the imposition of NJP, the
commanding officer shall forward a report of the offense and punishment
awarded to Commandant (G-LMJ) and the member's Coast Guard program manager. A
commanding officer of another armed force with multiple Coast Guard members
assigned may also request that a Coast Guard officer assigned to that command
be designated as commanding officer, Coast Guard Military Personnel in
accordance with Section 3-2-5, Coast Guard Regulations, COMDTINST M5000.3
(series) .

1.A.4.g. Retirees
A retiree may not be recalled to active duty solely for the imposition of NJP.

1.A.5. Offenses For Which NJP May Be Imposed

1.A.5.a. Minor Offenses

NJP may be imposed for minor offenses made punishable by the UCMJ as defined
in Part IV, MCM. Factors to be considered to determine whether an offense is
minor: the nature of the offense and the circumstances surrounding its
commission; the offender's age, rank, duty assignment, record and experience;
and the maximum sentence permitted for the offense if tried by general court-
martial [see, paragraph l.e., Part V, MCM]. Ordinarily, an offense should be
considered minor if the maximum sentence that could be awarded at a general
court-martial does not include a dishonorable discharge or confinement for
more than 1 year. This general rule, however, does not prohibit imposing
nonjudicial punishment for offenses that do not meet the definition of "minor"
in this subparagraph. Questions whether an alleged offense is minor can be
directed to the servicing legal office.
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1.A.5.b. Determining That An Offense Was Committed

A commanding officer must find the member committed a criminal offense, as
defined under the UCMJ and the MCM, before he or she may impose NJP. Many
Coast Guard policies are not enforceable as punitive orders, so not every
failure to follow Coast Guard policy may be the basis for NJP. Because NJP is
nonjudicial, the commanding officer should not announce that the member is
"guilty" if he or she determines that the member committed a criminal offense,
but instead, should announce that an offense has been committed and, if
appropriate, announce the punishment that is appropriate and authorized under
Article 15, UCMJ [see, subparagraph 1.D.19 below.].

1.A.6. Punishment

1.A.6.a. Nonjudicial in Nature

Punishment imposed under Article 15, UCMJ is called "Nonjudicial Punishment"
to distinguish it from punishment imposed by court-martial, which is "judicial
punishment." Nonjudicial punishment may also be referred to as "NJP,"
"Captain's Mast," "Mast," or "Article 15 Punishment." A commanding officer's
decision to impose NJP does not constitute a judicial finding of guilt and

is not a "conviction." A member does not have a "criminal record" as a result
of the imposition of NJP. This distinction preserves a member's record from
the stigma of conviction while still giving a commanding officer a prompt and
efficient tool to maintain good order and discipline at the unit. It is
equally important to note that while NJP is an administrative process, as
opposed to a criminal process, in order to punish an individual under Article
15, UCMJ the mast authority must determine that the member committed an
offense (or crime) as defined by the UCMJ.

1.A.6.b. Imposition of Punishment

Once a commanding officer finds that an offense was committed, he or she must
consider the appropriate punishment. The following factors should be
considered by the commanding officer in choosing the appropriate punishment:

Seriousness of the offense;

Circumstances surrounding the offense;

Member's prior performance and potential;

Potential rehabilitative effect of punishment on the particular
member;

(5) Mitigating and extenuating circumstances;

(6) Effect of offense upon the good order and

discipline within command;

~— — o~
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(7) Beneficial effect of immediate punishment;

(8) Deterrent effect of punishment on potential
offenders;

(9) Recommendations from any subordinate commanders;
and,
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(10) Potential adverse administrative consequences (e.g., loss of
eligibility for good conduct award; eligibility for
reenlistment or promotion; show cause board; administrative
discharge) .

The maximum authorized NJP punishments are based on the rank of the commanding
officer, the rank or pay grade of the member being punished, and, in the case
of minor unauthorized absences under Article 86, UCMJ, the maximum punishment
authorized to be imposed under that offense.

1.A.6.c. Suspension of Punishment

When imposing NJP. the commanding officer should also consider whether to
suspend all or part of the punishment imposed. Suspension of punishment may
be especially appropriate when it is the member's first offense or where there
are extenuating or mitigating circumstances. Suspension provides the member
with an additional incentive for proper behavior.

1.A.7. Limitations on the Exercise of NJP

1.A.7.a. Multiple Offenses

All known offenses determined to be appropriate for disposition by NJP and
ready to be considered at the time, including all such offenses arising from a
single incident or course of conduct, shall be considered together at a single
mast. They shall not be made the basis for multiple punishments. If one or
more offenses are determined to be appropriate for trial by courts-martial,

JP should not be imposed and all pending charges should be referred for trial.
Charges and offenses may not be split for adjudication without conferring with
the command's servicing legal office. A commanding officer is not required to
delay NJP to complete an investigation into unrelated conduct.

1.A.7.b. Increased or Double Punishment

After NJP is imposed, the amount of punishment may not be increased on appeal
or for any other reason, nor may NJP be imposed again for the same offense(s).
Misconduct punished at NJP may, in rare circumstances, subsequently form the
basis for charges at court-martial. [See, section 1.I below; paragraph

l.e., Part V, MCM.]

1.A.7.c. Civil Offenses

NJP may not be imposed for an offense prosecuted in a United States federal
court. As a matter of Coast Guard policy, Commandant (G-L) authorization must
be obtained before NJP may be imposed for an offense pending trial or tried by
a state or foreign criminal court. "Pending trial" means that state or
foreign government has issued an indictment or information or has taken
similar steps toward prosecution. Requests for such authorization must be in
writing and provide a thorough justification why NJP should be authorized.
[See, paragraph 3.B.4 below.]
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1.A.7.d. Offenses Previously Tried by Court-Martial
NJP may not be imposed for an offense previously tried by court-martial and
resulting in a finding of guilty or not guilty.

1.B. PRELIMINARY ACTIONS
1.B.1. Report of Offense

1.B.1.a. Initial Report

A command may receive an allegation of misconduct from any source. Another
member of the command may inform a superior that he or she witnessed an act of
misconduct, the command may receive a report from another command or local
authorities, or a member of the public may report an offense. Any report of
misconduct may serve as the basis for initiating a preliminary inquiry [see,
subparagraph 1.B.3.c below].

1.B.1.b. Report of Offense and Disposition [CG-4910]

Completion of a Report of Offense and Disposition (CG-4910) (often called a
"booking" or "report" chit) is often the first step in the NJP process.
Completion of a CG-4910 is not required to initiate a preliminary inquiry

[see, subparagraph 1.B.3.c below]. Form CG-4910 provides a step-by-step
approach to document the actions taken by the command. A copy of a completed
CG-4910 is provided in enclosure (2a). This form is available on the standard

workstation, or the blank copy provided in enclosure (2b) may be reproduced
locally. Once the member has been placed on report, the procedure to be
followed may vary with the size and type of unit and the desires of the
commanding officer.

1.B.1.c. Persons Authorized to Submit a CG-4910

Any member of the armed forces who is aware of an offense may submit a
CG-4910. The person submitting the CG-4910 may rely upon information received
from other sources and does not have to have personally witnessed the alleged
act of misconduct.

1.B.1.d. Allegations of Serious Misconduct

If the allegation of misconduct involves a serious offense of the type not
normally disposed of through nonjudicial punishment, a CG-4910 should not be
completed. The command should consult its servicing legal office to determine
if an offense should be considered serious. If necessary, the command should
request investigative assistance from the regional Coast Guard Investigative
Service office in accordance with Investigative Assistance, COMDTINST 5520.5
(series),. Serious offenses must also be reported as required by Criminal
History Reporting for Military Suspects, COMDTINST 5580.1 (series), .
Allegations of rape or sexual assault must be reported in accordance with
Reporting of Rape and Sexual Assault, COMDTINST 1754.10 (series).
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1.B.2. Predisposition Restraint

Pre-mast confinement or restriction is not authorized. A member may be placed
in pre-trial restraint only if the command is considering referring the
charges against the member for trial by special or general court-martial. A
command may not automatically place a member in restraint solely because he or
she has been placed on report. Pretrial restraint, including pretrial
restriction or confinement, may be imposed only in very limited circumstances
[see, RCM 304 and 305]. Generally, pretrial restraint may be imposed only if
necessary to ensure an accused's presence at trial or to prevent the
commission of additional serious offenses. The member must be immediately
released from restraint if the command decides to dispose of the offense(s)
other than at court-martial.

1.B.3. 1Initial Action

1.B.3.a. Review of CG-4910

The CG-4910 should be forwarded for review. Normally, it is reviewed by the
executive officer (and will be discussed using that title throughout this
section), but, depending on the command's organization, this function (as well
as the final review, see paragraph 1.B.5 below) may also be performed by the
command's chief of military personnel, administrative officer, or any officer
or petty officer designated by the commanding officer. If designated, a
civilian employee in a supervisory position may also perform this ministerial
function. If the CG-4910 involves a serious offense of the type for which
nonjudicial punishment is not normally imposed, action should be taken as
discussed in subparagraph 1.B.1.d above. If the executive officer determines
that nonjudicial punishment may be appropriate, he or she should advise the
member of the general nature of the offense that he or she is suspected of
committing and that the command is considering imposition of nonjudicial
punishment. The executive officer should designate a preliminary inquiry
officer to conduct a preliminary inquiry. If appropriate, the executive
officer may dismiss the matter, if delegated this authority by the commanding
officer.

1.B.3.b. Appointment of Mast Representative

Depending on the circumstances, a command may desire to appoint a mast
representative, described in paragraph 1.C.3 below, at one of two stages
during the preliminary actions. One option is to appoint the mast
representative prior to or simultaneously with forwarding the CG-4910 to
the PIO. Alternatively, a mast representative may be appointed during the
final review [see, subparagraph 1.B.5.d below].

1.B.3.c. Designation of Preliminary Inquiry Officer [PIO]
The executive officer normally designates a member of the command to conduct a
preliminary inquiry. The designation may be made orally or in writing.
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1.B.4. Preliminary Inquiry Officer [PIO]

1.B.4.a. PIO Duties
(1) The PIO shall become familiar with this entire paragraph
[paragraph 1.B.4 above.].

(2) The PIO shall ensure the section of the CG-4910 entitled
"Information Concerning Accused" is properly completed.

(3) The PIO shall review the description of each of the suspected
offenses in Part IV, MCM, and address each of the listed elements during the
inquiry.

(4) The PIO shall question any witnesses and collect any documents
(log entries, receipts, etc.), statements, or other evidence of the suspected
offense(s). The PIO should obtain a signed written statement from each
witness who has information about the alleged offense(s). If a witness
refuses to provide a written statement, the PIO should prepare a summary of
the interview. It is usually recommended that the PIO not question the suspect
until after collecting available evidence and questioning other witnesses. By
doing so, the PIO is better prepared to interview the suspect, formulate
questions, confront issues in contention and ascertain the suspect's
credibility.

(5) The PIO shall correct the CG-4910 as necessary to ensure the
Details of Offenses are supported by evidence. A copy of any amended CG-4910
shall be provided to the member.

(6) At the conclusion of the preliminary inquiry, the PIO shall
complete the section of the CG-4910 entitled "Preliminary Inquiry Officer's
Report" and return the form and any supporting materials obtained during the
inquiry to the executive officer. The report shall include the PIO's
summarization as to what, in his or her opinion, actually occurred along with
a recommendation as to the appropriate disposition of the matter [see,
subparagraph 1.B.4.c below]. Though it is not required, a PIO may wish to
use the Sample Report of Investigation format, found in the Administrative
investigations Manual, COMDTINST M5830.1 (series), to report his or her
findings, opinions, and recommendations.

(7) The PIO may conduct portions of the inquiry remotely, though
in most circumstances, an on-site investigation yields superior results. If
the inquiry is conducted remotely, the PIO must take extra care when advising
a member of the alleged offenses, providing a rights warning and obtaining a
waiver and statement from the member.

1.B.4.b. Offense(s) Previously Investigated

If the alleged offenses are the subject of a CGIS Report of Investigation

or administrative investigation report, the PIO should review that report.
The PIO should conduct an additional investigation only if he or she believes
that additional information is needed before making a recommendation for
disposition.
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1.B.4.c. New or Different Offense (s)

If during the course of the inquiry, the PIO becomes aware of a new or
different offense(s) that may have been committed by the member, the PIO
should inquire into the new or different offense(s). The PIO should make a
recommendation concerning the disposition of the new or different offense(s).

1.B.4.d. Suspected Serious or Significant Offenses

If the preliminary inquiry reveals at any time that a criminal investigation
as discussed in subparagraph 1.B.1l.d above, may be appropriate, the PIO
should stop the inquiry and request further guidance from the authority
ordering the investigation. Ordinarily, there is no reason to continue the
PIO inquiry if a criminal investigation is commenced.

1.B.4.e. Rights Warning

Under Article 31(b), UCMJ a military member suspected of an offense may not be
questioned unless he or she is informed of the nature of the offense, advised
that he or she does not have to make a statement, and informed that any
statement made may be used as evidence. The PIO must advise the person named
as the suspect on the CG-4910 of his or her rights under Article 31 (b) before
asking that person any questions. Enclosure (5) should be used. The PIO
should have another person sign the rights advisement and any written
statement given by the suspect as a witness. Other military members must also
be advised of their rights before questioning if they are suspected of any
offenses.

1.B.4.f. Right to Consult with an Attorney

If the suspect says that he or she desires to consult with an attorney at any
time during the questioning, questioning must stop immediately. The right to
consult with an attorney is distinct from and does not include an obligation
on behalf of the government to provide an attorney. The PIO should note that
the suspect asked to consult with an attorney. Questioning may not resume
until after the member has been provided the opportunity to consult with an
attorney. 1In most cases, sufficient information about the offense(s) may be
obtained through other sources, and it will not be necessary to question the
suspect. The command should consult its servicing legal office if it believes
that it cannot properly dispose of the charges without obtaining information
directly from the suspect, necessitating the assignment of an attorney at the
investigation stage.

1.B.4.g. Aggravation, Extenuation, and Mitigation

If the PIO ultimately recommends the matter be referred to NJP or court-
martial, the PIO's report should also include information appropriate to be
considered in aggravation, extenuation, or mitigation [see, definitions in
appendix I]. The PIO should keep this requirement in mind as the inquiry
progresses.

1.B.4.h. PIO Recommended Disposition

The PIO shall not recommend a type or amount of punishment. It is
appropriate, however, for the PIO to note important factors for the commanding
officer to consider when
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determining an appropriate punishment in the event that NJP is awarded. The
PIO report shall include a recommendation for one of four possible
dispositions:

(1) Dismissal
If the facts indicate that an offense under the UCMJ has not been committed or
punishment is not appropriate, the PIO should recommend that the matter be
dismissed.

(2) NJP
If the PIO believes the facts support a conclusion that the member committed
an offense under the UCMJ [see, subparagraph 1.D.1.f below regarding burden of
proof at NJP] and NJP appears appropriate, the PIO should recommend NJP and,
as the executive officer may direct, make arrangements for any witnesses,
statements, documents, and other physical evidence that bear on both sides of
the case to be brought to the attention of the commanding officer.

(3) Court-Martial
If the facts appear to warrant referral to trial by court-martial, the PIO
should so recommend.

(4) Other Administrative Measures
The PIO may recommend any administrative measures that might seem appropriate.
[See, section 1.G below for examples of administrative measures that the
PIO may recommend. ]

1.B.4.i. Member's Opportunity to Inspect Documents and Evidence

At the command's election, the PIO may provide the member a brief summary of
the information on which the allegations are based and inform the member that
he or she will be given an opportunity to examine all documents and evidence
upon which the commanding officer intends to rely in deciding whether and how
much NJP to impose. This opportunity will be given either prior to or during
the NJP hearing, at the commanding officer's option. The commanding officer
may, though he or she is not required to, also allow the member to copy all or
parts of the PIO's report and other supporting materials.

1.B.5. Final Review

1.B.5.a. Review of Preliminary Inquiry

The executive officer should review the PIO's report as well as the CG-4910.
The executive officer may dismiss the matter, if delegated this authority by
the commanding officer, or refer the matter to the commanding officer
recommending that the offense(s) be dismissed, disposed of at mast, or
referred to trial by court-martial. If the offenses are dismissed or
addressed administratively, it is normally good practice to advise the member
initiating the CG-4910 of the disposition of the offense(s).
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1.B.5.b. Amending the CG-4910M

The executive officer may amend the CG-4910 as necessary to ensure the Details
of Offenses are supported by evidence. A copy of any amended CG-4910 shall be
provided to the member.

1.B.5.c. Executive Officer and Executive Petty Officers Have No NJP
Authority
Neither an executive officer nor an executive petty officer has any authority
to impose NJP. The authority to impose NJP resides solely with the commanding
officer. If delegated the authority, the executive officer or executive petty
officer may dismiss a report of offense. Subordinate officers may
administratively rebuke, censure, criticize, or warn a suspected offender,
however, and, if authorized by the commanding officer, may initiate other
administrative action not amounting to NJP. [See, subparagraph 1.G.1l.b below
regarding limitations on awarding extra military instruction (EMI).]

1.B.5.d. Notice to Member of Intended Action

If the executive officer decides a matter should be disposed at mast, he or
she will cause the member to be notified of the recommendation and intended
action [see, paragraph 4.a., Part V, MCM]. Enclosures (3a), (3b), (4a), or
(4b), as applicable, should be used for this notification. At this point a
mast representative should be appointed if one has not already been appointed.
[See, subparagraph 1.C.3.a below.]

1.B.5.e. Right to Demand Trial by Court-Martial In Lieu of NJP

By Member Not Attached To or Embarked in a Vessel
If the matter will be forwarded for NJP, a member who is not attached to or
embarked in a vessel [see, paragraph 3, Part V, MCM] must be informed that he
or she has a right to demand trial by court-martial in lieu of non-judicial
punishment. He or she must also be informed of the right to consult with an
attorney before accepting or rejecting NJP. Enclosure (3a) (enlisted) or
(3b) (officer) should be used to document the member was notified of his or
her rights and whether the member demanded court-martial in lieu of NJP.

1.B.5.f. No Right to Demand Trial by Court-Martial In Lieu of

NJP By Member Attached To or Embarked in a Vessel
A member attached to or embarked in a vessel does not have the right to demand
trial by court-martial in lieu of NJP. The term "vessel" is defined in 1
U.S.C. 3; RCM 103 (Discussion); and the definition Appendix of this Manual.
The command may, in its sole discretion and if it will not unreasonably delay
the proceedings, arrange for the member to consult with a military attorney or
provide the member the opportunity to consult with a civilian attorney at his
or her own expense prior to imposing NJP to allow the member to obtain
information about the NJP process. Enclosures (4a), or (4b) shall be used to
document the member was notified of his or her rights.
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1.B.5.g. Effect of Demand for Court-Martial In Lieu Of NJP

A demand for trial by court-martial in lieu of NJP by a member not assigned to
or embarked in a vessel does not require that charges be preferred,
transmitted, or forwarded. The determination to refer a matter to courts-
martial resides solely with the command and superior commanders despite a
member's demand. NJP may not be imposed, however, while the demand is in
effect. The transfer of a member from a shore unit to a vessel after refusing
NJP does not invalidate the exercise of this right for those offenses for
which a demand for courts-martial was made. A demand for trial by court-
martial does not limit the command's authority to implement administrative
measures [see, section 1.G below].

1.B.5.h. Refusal of Summary Court-Martial
Article 20, UCMJ, gives an enlisted member of the armed forces the right, in

all cases, to refuse trial by summary court-martial. Thus, if a member
refuses both NJP and trial by summary court-martial, he or she may be tried,
if at all, only by special court-martial or general court-martial. Officers

may not be tried by summary court-martial.

1.B.5.i. Examination of Documents and Evidence

Prior to imposition of NJP, the member must be allowed to examine documents
and other evidence that the NJP authority will examine and consider in
determining whether to impose NJP. To avoid delays during the mast itself,
the member and his or her designated mast representative should be provided
the opportunity to review such materials, including the PIO's report and
witness statements, prior to the mast if the case will be forwarded
recommending NJP. This may have been accomplished at some commands by the PIO
[see, subparagraph 1.B.4.i above]. Alternatively, the commanding officer may
review the documents and evidence with the member during the mast hearing
[see, enclosure (lb) or (lc)]. The regional Coast Guard Investigative Service
office should be consulted prior to disclosure of a CGIS Report of
Investigation.

1.B.5.j. Forwarding the Report

Except where the matter has been dismissed in accordance with subparagraph
1.B.5.c above, the executive officer should forward the completed CG-4910
together with all other information concerning the reported offense(s) to the
commanding officer for disposition.

1.B.6. Additional Considerations Prior to NJP of Reservist

1.B.6.a. Scheduling of NJP

A member of the Reserve is subject to the UCMJ while performing Inactive Duty
for Training [IDT], Active Duty for Training [ADT], or active duty [see,
subparagraph 1.A.4.c above]. A reservist may not be retained on IDT or ADT
solely for the purpose of maintaining NJP authority. TIf a command intends to
impose NJP on a reservist who is not on active duty for an offense committed
while that reservist was subject to the UCMJ,
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and a mast cannot be held during the member's current ADT or IDT, the mast
should be held during the member's next scheduled ADT or IDT period

1.B.6.b. Involuntary Order to Active Duty

If, due to special circumstances, it is impractical to wait for a member's
next scheduled ADT or IDT period, or the member fails to report for his or her
next scheduled ADT or IDT period, the commanding officer may request, by
message or letter, that the officer exercising general court-martial
jurisdiction [OEGCMJ] over that reservist order the reservist to involuntary
active duty. Whenever practical, the requested period of active duty should
coincide with the member's regular IDT schedule (e.g., same day of the week as
normal IDT).

1.B.6.c. Cancellation of Orders when NJP is Refused

If a reservist notifies the OEGCMJ, in writing, that he or she is exercising a
right to demand trial by court-martial in lieu of NJP before the reporting
date of the order to active duty, the order shall be rescinded.

1.B.7. Additional Considerations Prior to NJP of Public Health

Service Member
Prior to taking action under the UCMJ against an active duty member of the
Public Health Service [PHS] assigned to duty and serving with the Coast Guard,
the convening authority should contact his or her servicing legal office to
obtain a copy of the current USCG - USPHS Memorandum of Understanding, which
may contain procedural guidance concerning military justice and disciplinary
proceedings involving PHS personnel.

1.C. MEMBER REPRESENTATION AT NJP

1.C.1. General

A mast is not an adversarial proceeding. It is different from courts-martial;
a member has no right to be represented by an attorney at mast. No military
attorney will be detailed to represent a member at mast unless the mast
authority is a flag officer and he or she requests an attorney for the member.
It is possible, however, that the member may obtain the services of an
attorney or any other person, at no expense to the government, to appear as
his or her spokesperson [see, paragraph 1.C.4 below; paragraph 4.c. (1) (B),
Part Vv, MCM].

1.C.2. Pre-Mast Consultation With Counsel

1.C.2.a. Members Not Attached to or Embarked in a Vessel

(1) Prior to making an election to accept NJP or demand trial by
court martial in lieu of NJP, a member not attached to or embarked in a vessel
will be afforded
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the opportunity to consult with counsel subject to the availability of
counsel, the delay involved, or operational commitments and military
exigencies. Failure to offer the member an opportunity to consult with
counsel prior to making an election to accept or refuse NJP precludes the use
of that NJP for sentence enhancing purposes in any future court-martial of the
member. [See, United States v. Booker, 5 M.J. 238, 243 (CMA 1977).] For
purposes of consultation with an attorney, a military attorney may be made
available for the consultation (usually by telephone) by the cognizant MLC in
accordance with the MLC's established procedures at no cost to the member, or,
in lieu of a military attorney made available by the MLC, and provided the
proceeding is not unduly delayed thereby, the member may retain a civilian
attorney at no expense to the government. A member does not have a right to
the assignment of any particular military attorney by the Coast Guard, and the
attorney assigned need not be certified in accordance with Article 27 (b),
UCMJ .

(2) An attorney-client relationship shall attach when the right to
consult is exercised, but for attorney-client privilege purposes only.
Military attorneys assigned for consultation purposes shall not undertake to
represent the member unless directed to do so by proper authority. Whether or
not the member exercises the right to confer, any decision to accept NJP must
be in writing, signed by the member, and indicating it was a knowing and
voluntary decision [see, subparagraph 1.B.5.e above and enclosures (3a) or
(3b) 1. The completed enclosure, or a copy thereof, shall be attached to the
record and maintained in the unit punishment log [see, paragraph 1.G.4 below].

(3) The attorney assigned by the Coast Guard may be an attorney
from another military service assigned by that service through its normal
procedures pursuant to inter-service agreement or memorandum of understanding.
[See, enclosure (24Db).]

1.C.2.b. Members Attached to or Embarked in a Vessel

A member attached to or embarked in a vessel has no right to demand trial by
court-martial in lieu of NJP or, consequently, to consult with a military or
civilian attorney prior to NJP regarding the option to demand trial by court-
martial. [See, enclosure (4a) or (4b).] A commanding officer, at his or her
sole discretion, and if it does not unduly delay proceedings, may permit the
member to consult with an attorney similar to the right provided in ubparagraph
1.C.2.a above.

1.C.3. Mast Representative

1.C.3.a. Appointment

Except when the member declines appointment of a mast representative, a mast
representative shall be appointed to assist the member in preparing for and
participating in the mast proceedings. The representative should be an
officer or petty officer and must, if practicable, be attached to the unit of
the commanding officer conducting the mast. Appointment of the representative
should be made by the executive officer either at the time he or she takes
initial action on the Report of Offense and Disposition (CG-4910) [see,
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subparagraph 1.B.3.b above] or prior to forwarding the Report of Offense and
Disposition to the commanding officer [see, paragraph 1.B.5 above].

1.C.3.b. Request for Particular Mast Representative

If there is an individual attached to the unit whom the member desires to have
as a mast representative, such individual should be appointed, if practicable
and reasonably available, provided that he or she is neither involved in the
matter that is the subject of the mast nor expected to be a witness in the
proceedings. The command is not required to assign a particularly requested
mast representative in every situation (e.g., if the requested mast
representative is deemed incapable of providing mature advice to the member,
if requested mast representative is not reasonably available, etc.), and may,
in those situations where a requested representative is not assigned, assign
as a mast representative an individual deemed capable of best assisting the
member to present his or her case.

1.C.3.c. Role of the Mast Representative

The mast representative, if one is appointed, serves primarily to assist the
member in preparing for and presenting his or her side of the matter and to
speak for the member, if the member desires. It is Coast Guard policy that
the mast representative may question witnesses, submit questions to be asked
of witnesses, present evidence, and make statements inviting the commanding
officer's attention to those matters he or she feels are important or
essential to an appropriate disposition of the matter. In addition, the mast
representative may make a plea for leniency, and to that end, may solicit and
submit statements regarding the reputation of the member at the unit as well
as other matters in extenuation or mitigation.

1.C.3.d. Declining Appointment of Mast Representative

Even if a member declines appointment of a mast representative, the command
may, but is not required to, appoint one and inform the member. This option
provides the member someone with whom he or she can discuss his or her case
should the member reconsider the waiver of a mast representative before mast.
The mast representative appointed when the member declines one should be
informed of the waiver and advised the member may prefer to not have the
benefit of the mast

representative's advice.

1.C.3.e. Communications Between Mast Representative and Member

By policy, communications between a member and his or her mast representative
shall be privileged in the same manner as is the relationship between an
attorney and client. Commanding officers or their designees shall so advise
mast representatives at the time of appointment.
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1.C.4. Spokesperson

l1.C.4.a. Entitlement

In lieu of a mast representative, the member may elect to be accompanied at
mast by a spokesperson. A spokesperson is different from a mast
representative and does not perform the same role at a mast. A spokesperson
does not have to be a crewmember or even a member of the Coast Guard. A
spokesperson is provided or arranged for solely by the member at no cost to
the government. A command need not allow a spokesperson to accompany the
member so long as the punishment to be imposed will not exceed extra duty for

14 days, restriction for 14 days, and an oral reprimand. [See, paragraph
4.c. (1) (B), Part V, MCM.] A spokesperson is not entitled to travel or similar
expenses.

1.C.4.b. 1In Lieu of Mast Representative

A spokesperson may attend the mast in lieu of a mast representative appointed
by the command [see, paragraph 1.C.3 above]. At the sole discretion of the
commanding officer, a member may be accompanied by an assigned mast
representative in addition to the spokesperson. A spokesperson is an
individual selected and arranged for by the member who, at the member's
election, speaks for him or her at those times during the mast when the
member's responses are invited by the commanding officer. A spokesperson may
be anyone, including an attorney retained by the member. Any acknowledgement
of rights should be made personally by the member, however, and not
acknowledged on behalf of the member by the spokesperson.

1.C.4.c. Qualifications

Such spokesperson need not be qualified under RCM 502 (d) (i.e., does not have
to be qualified as an attorney). The commanding officer may not exclude the
spokesperson from the mast solely because he or she is an attorney.

1.C.4.d. Mast Need Not Be Delayed

The reasonable scheduling of a mast need not be delayed to permit the presence
of a spokesperson. A mast conducted as may be reasonably scheduled without a
spokesperson present because of the spokesperson's inability to be present is
not limited by the punishment caps stated in paragraph 4.c. (1) (B), Part VvV, MCM
and in subparagraph 1.C.4.a above.

1.C.4.e. Not An Adversarial Proceeding

A mast is not an adversarial proceeding. A spokesperson is not permitted to
examine or cross-examine witnesses [see, paragraph 4.c. (1) (B), Part VvV, MCM].
The commanding officer may, as a matter of discretion, permit a spokesperson
to examine or cross-examine witnesses. A spokesperson is always permitted to
speak for a member when the member is otherwise entitled to speak. The
purpose of precluding a spokesperson from examining witnesses is to avoid
having the mast hearing become an adversarial proceeding.



CHAPTER 1 MILITARY JUSTICE MANUAL
NONJUDICIAL PUNISHMENT COMMANDANT INSTRUCTION M5810.1D

1.C.4.f. Communications Between Spokesperson and Member

By policy, communications between a member and his or her spokesperson
shall be confidential in the same manner as communications between a

member and his or her mast representative [see, subparagraph 1.C.3.e above].

1.D. NJP PROCEDURE
1.D.1. General

1.D.1.a. Place

Traditionally, mast was held on a ship's quarterdeck, or "before the mast."
Although most masts are now held in a cutter's wardroom or cabin or the
commanding officer's office ashore, the commanding officer may hold mast
where the unit's crew can observe it. The setting should maintain
appropriate dignity and decorum for such a proceeding and allow the mast

to be held without interruption or distractions.

1.D.1.b. Presence of the Member
It is Coast Guard policy that the member must be present at the mast. There
are a number of exceptions to this policy:

(1) Member Afforded Rights of a Party
A mast may be held in the member's absence where NJP is awarded on the
basis of the record of a court of inquiry or an investigative body in
which proceedings the member was afforded the rights of a party with respect
to the offense(s) for which NJP is contemplated. [See, section 1.H below.]

(2) Member Absent Without Authority
A mast may be conducted in a member's absence for a member absent without
authority if the member was previously given notice that the command was
considering NJP, informed of the suspected offenses and his or her rights
at mast, and, if not attached to or embarked in a vessel, did not demand
trial by court-martial in lieu of NJP [see, paragraph 1.B.5 above].

(3) Member Waives Right to be Present
A member may waive this right to be present at mast by submitting in
writing a statement of his or her desire to waive presence at the mast
and an acknowledgement that he or she has had an opportunity to submit all
matters in defense, extenuation and mitigation for the commanding officer's
consideration. Even if the member properly waives this right, the
commanding officer may require the member's presence.
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1.D.1.c. Special Arrangements For Member at a Detached Unit

A member at a detached unit is considered "present" if the mast is held by
two-way videoconference. A member assigned to a detached unit may also
waive the right to be present at mast [see, subparagraph 1.D.1.b above] or
ask to participate in the mast via telephone conference call.

1.D.1.d. Official Attendees

Normally, the unit executive officer, command chief, if mast is held

for an enlisted member, and the member's department head, division officer,
or chief petty officer attend the mast. A unit master-at-arms may attend
and coordinate the proceeding as directed by the commanding officer. A
yeoman or other clerical assistant may be directed to attend to take notes
of the proceeding and prepare record entries. If the member has a mast
representative, he or she shall be present unless excused by the member.
If the member has a spokesperson in lieu of a mast representative [see,
paragraph 1.C.4 above], the spokesperson may be present if the mast would
not be unduly delayed to permit the presence of a spokesperson. All
official attendees, including those listed above, attend the mast at

the discretion of the commanding officer.

1.D.1.e. Proceedings Open to the Public

A mast is normally open to the public unless the commanding officer
determines that it should be closed due to operational necessity, to
prevent disclosure of classified information, or other good cause. In
addition, the commanding officer may close the proceedings if the maximum
punishment to be imposed will not exceed extra duty for 14 days,
restriction for 14 days, and an oral reprimand [see, paragraph 4.c. (1)
(G), Part V, MCM.]. Any persons whom the member desires present should
be allowed to attend unless the mast is closed. The command is not
required to delay the mast or make special arrangements to provide public
access to the proceeding. The commanding officer may take

necessary steps to ensure the mast is conducted in an orderly manner.
Nothing in these requirements shall preclude the alleged offender

from conferring privately with the commanding officer during the alleged
offender's opportunity to make a statement, at the commanding officer's
discretion, to relate matters that, in the opinion of the alleged offender,
are of a personal matter.

1.D.1.£f. Burden of Proof

The burden of proof required in order to award punishment at NJP is

a preponderance of evidence. This standard means that before NJP may

be awarded, the commanding officer must determine it is "more likely than
not" that the member committed an offense(s) defined by the UCMJ. Each
element of each offense as defined in the Manual For Courts-Martial [MCM]
must be supported by a preponderance of the evidence (i.e., it is "more
likely than not" that the element occurred). This is a lower standard of
proof than the "beyond a reasonable doubt" standard used at court-martial
to find the member committed an offense.
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1.D.1.g. Rules of Evidence

A member retains the right against self-incrimination at a mast, and

may not be forced to make a statement or answer questions.

[See, Article 31(b), UCMJ.] Privileges arising from communications with a
spouse, an attorney, a member of the clergy, or a psychotherapist apply
at mast, with certain exceptions [Section V, Military Rules of Evidence,
Part III, MCM]. Other rules of evidence applicable to courts-martial

do not apply at mast. The commanding officer may consider hearsay, or a
statement made outside the mast proceeding, such as police reports and
oral or written statements made to an investigator, whether or not the
person who made the statement appears in person at the mast. When
deciding whether a hearsay statement is credible and the weight it should
be given, the commanding officer should carefully evaluate the
circumstances under which the statement was made. Judicial exclusionary
rules involving rights warnings and search and seizure do not apply at a
mast, and the commanding officer may consider evidence that would be
inadmissible at court-martial. The commanding officer should apply a rule
of fundamental fairness: under all of the circumstances, is it fair to
the member to consider this evidence? The commanding officer should consult
his or her servicing legal office with any questions about whether or

not to consider specific evidence.

1.D.1.h. Sentence Disposition Agreements

Commanding officers are discouraged from entering into a "plea agreement"
in connection with NJP, and may do so only after consulting their
servicing legal office.

1.D.2. Mast Script

Enclosure (1) contains instructions and two suggested scripts (enclosure
(1b), a detailed script and enclosure (lc), an abbreviated script) for use
in conducting mast pursuant to Article 15, UCMJ. Following either
suggested script is not required for valid action under Article 15,
UCMJ; however, ensuring the member's rights are provided and preserved
is required. Each script is intended to assist the mast authority to
accomplish that goal. The detailed script answers the majority of
questions and issues that may arise during a mast hearing. The mast
authority may amend and stylize the provided scripts as necessary, or
follow a different process to meet the unit's need for good order

and discipline to the extent the member's rights under law (Articles

15 and 31b, UCMJ), Presidential Order (Part V, MCM), and regulations of
the Judge Advocate General of the Coast Guard and Chief Counsel

(Chapter 1, MJM), are followed.

1.D.3. Commanding Officer's Opening Statement
[See, paragraph 1, enclosure (1lb).]
The commanding officer should begin the mast by advising the member of
the procedure that will be followed during the hearing. He or she should
again inform the member of the right to remain silent, and that any statement
may be used against the member in deciding to impose NJP or in a trial
by court-martial. A member who is not attached to or embarked in a
vessel should also be reminded of the right to demand trial by court-

1-20
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martial in lieu of NJP. The mast must be terminated if the member asserts
his or her right to demand trial by court-martial at any time prior to
imposition of NJP.

1.0.4. Right to Demand Trial by Court-Martial in Lieu of NJP
[See, paragraph 2, enclosure (1b).]

1.0.5. Informing the Member of the Reported Offense(s)

[See, paragraph 3, enclosure (1b).]
The commanding officer should inform the member of the identity of the
person who submitted the report of offense and the offense(s) allegedly
committed. The description of the offense should be sufficiently detailed
to allow the member to respond to the allegations. Normally, this
information may be taken directly from the CG-4910. 1In some cases,
it may be necessary to provide additional information about the
offense to ensure that the member is adequately informed of the
allegations.

1.D.6. Right to Assistance of Mast Representative or Spokesperson
[See, paragraph 4, enclosure (1b).]

1.D.7. Inquiry of Member

[See, paragraph 5, enclosure (1b).]
The commanding officer should ask the member if he or she admits
committing the alleged offense(s). If the member admits committing
the offense(s), the commanding officer does not need to examine witnesses
or recelive any additional evidence about the offenses. If the member
does not admit committing the alleged offense(s), the commanding officer
should call witnesses and review other available evidence. The member
may also invoke the right to remain silent and decline to answer
any questions. The commanding officer may not consider the member's
silence as evidence that he or she committed an offense or in deciding
what punishment to impose.

1.D.8. Examination of Witnesses by the Commanding Officer and Member
[See, paragraph 6-7, enclosure (1b).]

1.D.8.a. General

A witness may be questioned by speakerphone if he or she is unable to
appear at the mast in person. Witnesses may be allowed to be present
throughout the mast, or may, at the commanding officer's discretion,
be excluded except when called for questioning. A civilian
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witness, other than a Coast Guard employee, may not be compelled to
appear at mast, but may do so voluntarily.

1.0.8.b. Method

Generally, the commanding officer calls and questions each witness.

He or she may call witnesses in any order or sequence. The commanding
officer may also keep witnesses separated or direct them to not discuss
the case with among themselves or with others, but is not required to
do so. The commanding officer may use any procedure to develop the
facts and circumstances surrounding the alleged offenses (e.g.,
question and answer, open narrative). Witnesses may also be questioned
about any prior oral or written statements. The commanding officer
may also allow the executive officer or any of the other attendees

to suggest questions to be asked of a witness.

1.D.8.c. Oaths
Normally, witnesses are not placed under oath, but may be if the
commanding officer desires. An appropriate oath for a witness would

be as follows: "Do you [swear] [affirm] that the evidence you shall
give in this matter shall be the truth, the whole truth, and nothing but
the truth [, so help you God]?" The use of "affirm" versus the

combination of "swear" and "so help you God" is a religious preference
to be taken by the witness.

1.D.8.d. Questioning by Member

After the commanding officer finishes questioning a witness, the member

or his or her mast representative should be allowed to question the witness.

The commanding officer may control the proceedings as necessary to ensure

that any questioning helps to discover the truth of the allegations against
the member, avoids wasting time, and protects a witness from harassment

or unnecessary embarrassment. The commanding officer may also require

the member or his or her mast representatives to submit questions in

writing prior to the mast or orally at the mast for the commanding officer
to ask a witness. The Commanding Officer may prohibit a spokesperson

from questioning witnesses if in the Commanding Officer's opinion such

questioning would turn the proceedings adversarial.

1.D.8.e. Additional Witnesses

After all planned witnesses have been questioned, the member and his or
her mast representative should be asked if they desire that the commanding
officer call additional witnesses. If so, those witnesses should be
called if they are reasonably available and the commanding officer
believes that they will provide relevant information and assist the
commanding officer in arriving at a decision. If necessary, the
commanding officer may temporarily suspend the mast while the additional
witnesses are located.
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1.D.9. Dismissing Unsupported Allegations

[See, paragraph 8, enclosure (1b).]
The commanding officer should dismiss any alleged offense not supported
by a preponderance of the evidence (i.e., it is more likely than not
that the member committed the offense). To accomplish this, the commanding
officer should line out any dismissed offenses on the CG-4910 and
inform the member. If necessary, the commanding officer may recess to
consider the evidence. The mast proceeds with respect to any remaining
offenses. If no offenses remain, the commanding officer terminates the
mast. A mast ending in dismissal of all offenses is not punishment and
no Court Memorandum (Form CG-3304) entry shall be made in the
member's service record.

1.D.10. Opportunity for Member's Statement

[See, paragraph 9, enclosure (1b).]
After all of the witnesses have been questioned and other evidence
considered, the member should be offered an opportunity to make a
statement about the alleged offense(s). In addition to matters in
defense, the member may provide information in mitigation and extenuation
[see, definitions in Appendix 1.A]. The commanding officer may again
remind the member of the right to remain silent, but is not required
to do so because the member was advised of this right at the beginning

of the mast. If the member makes a statement admitting to new or
more serious offenses, an additional rights warning is appropriate
[see, Article 31(b), UCMJ]. The member may make a statement personally

or through the mast representative or spokesperson. The member may
also submit statements or ask that additional witnesses be called for
questioning about the member's overall performance of duty or character.

1.D.11. Resolving Discrepancies or Inconsistencies

[See, paragraph 10, enclosure (1b).]
If necessary, the commander officer may recall any witness to resolve
discrepancies or inconsistencies.

1.D.12. Extenuation and Mitigation

[See, paragraph 11, enclosure (1b).]
The commanding officer should allow the member to present evidence in
extenuation or mitigation of the offense. Extenuation evidence is
information tending to explain the circumstances surrounding the commission
of the offense(s). Mitigation evidence is information that might justify
the imposition of a lighter punishment than might otherwise be awarded.
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1.D.13. Consideration of Prior Documented Performance

[See, paragraph 12, enclosure (1b).]
The commanding officer should review the member's personal data record
(PDR) and consider the member's prior performance in deciding whether
to impose NJP and, if so, how much punishment is appropriate. He or
she may consider the member's marks, prior NJP or appearances at mast,
positive or negative Administrative Remarks entries, CG-3307, and
court-martial convictions.

1.D.14. Comments by Executive Officer/Department Head/Division

Officer/Chief, or Command Chief

[See, paragraph 13, enclosure (1b).]
The commanding officer may ask the member's department head or division
officer, command chief, and the executive officer to comment on the
offense and the member's prior performance of duties. Other persons
in the member's chain of command may also be asked to comment. While
each of those asked to comment should not "champion" a poor performer,
he or she should be prepared to present favorable information along
with the not so favorable to help the commanding officer reach a
balanced view of the conduct under consideration. If such individual
knows of information that may be helpful to the member that has not
been brought out at mast, he or she should make this known to the
commanding officer.

1.D.15. Findings

[See, paragraph 14, enclosure (1b).]
If the commanding officer determines, based on a preponderance of
the evidence, that the member committed one or more offenses, the
commanding officer should announce, in layman's terms, what offenses
the member committed.

1.D.16. Vacation of Earlier Suspended Punishment

[See, paragraph 15, enclosure (1b).]
Vacation of the suspension and reinstatement of the suspended punishment
should be announced before new punishment is imposed.

1.D.17. Dismissal with a Warning
[See, paragraph 16, enclosure (1b).]
The commanding officer may decide not to punish a member by dismissing
the matter with a warning. Such a decision may be based on either a
lack of proof or a determination that punishment is not appropriate
even though the member committed an offense(s).
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That decision is not considered NJP, and no Court Memorandum (Form
CG-3304) entry shall be made in the member's service record.

1.0.18. Referral to Court-Martial

[See, paragraph 17, enclosure (1b).]
If the commanding officer determines that the alleged offense is too
serious to be disposed of through NJP, he or she should not announce
a finding or impose NJP. The commanding officer should inform the
member that he or she intends to consider referring the matter for
trial by court-martial [see, section 3.G below], or referring the
matter to his or her superior commander, and that the member will be
informed when a decision is made.

1.D.19. Imposition of Nonjudicial Punishment

[See, paragraph 18, enclosure (1b).]
If the commanding officer determines that, based on the evidence
presented, that it is more likely than not that an offense was committed
and that NJP is appropriate, he or she should announce punishment at this
point. If the commanding officer decides to impose punishment, he or
she should choose the punishment or combination of punishments that is
most appropriate for the member, the offense(s), and the good order and
discipline of the unit [see, paragraph 1.E.2 below for a list of
permissible punishments and paragraph 1.E.1 below for the table of
maximum punishments]. In determining the appropriate punishment,
the commanding officer should consider the purposes of NJP [see,
paragraph 1.A.2 above] and the general factors to be considered when
awarding punishment [see, subparagraph 1.A.6.b above]. The commanding
officer shall indicate the disposition of the offense(s) by completing
and signing the "Action of the Commanding Officer" section on the
CG-4910.

1.D.20. Further Investigation or Proceedings

It is not necessary that the commanding officer dispose of a case in

one mast session. In unusual circumstances, the commanding officer may
continue the mast proceedings to a later session to allow more time for
deliberation or to require the gathering of additional information. Also,
if it appears during the mast proceedings that other persons or major
offenses are involved or that further investigation is required, the
commanding officer may terminate the mast proceedings and order an
investigation by an appropriate investigative body. None of these actions
prevent a commanding officer from disposing of the matter at a subsequent
mast, unless the matter is determined to involve a major offense. If at
the time the commanding officer reopens an earlier continued

mast proceeding, he or she has received reports of additional offenses

of which the member is suspected, and the commanding officer has
determined that these additional offenses will be disposed of at a mast
proceeding, all of the offenses shall be disposed of at the same time.
This is consistent
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with the general policy that all known offenses be disposed of at one
time at the lowest appropriate forum.

1.D.21. Member's Right to Appeal

[See, paragraph 19, enclosure (1b).]
If the commanding officer imposes NJP, he or she shall inform the member
of the right to appeal [see, section 1.F below].

1.D.22. Publication

Publication of NJP results serves to deter other members of the

unit from committing similar offenses and has salutary effects on unit
morale. Commanding officers may, i1f the interests of offender
rehabilitation, good order and discipline, morale, and perceptions of
fairness so warrant, establish a policy to announce NJP disposition
decisions. For example, announcement may be made via a Plan of the Day,
posted on a bulletin board or announced at formation. If the means of
publishing NJP results is accessible to or disseminated to non-military
personnel, the results may be published without the member's name.

1.E. PUNISHMENT AT NJP
1.E.1. Maximum Punishment

l1.E.1.a. Limited by Rank or Grade

The maximum punishment that may be imposed depends upon the rank of the
authority imposing punishment, the rank or grade of the member being
punished, and in some situations by the combination of punishments awarded
(i.e., the number of days of restriction and extra duties awarded to run
concurrently may not exceed the number of days of punishment authorized
had only extra duties been awarded). The limitations shown in the
following two tables apply to each instance of NJP and not to each
offense. These tables are also reproduced in enclosure (1d) and
enclosures (3a) and (4a) or (3b) and (4b).
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1.E.1.b. Table of Maximum Punishment for Officers and Warrant Officers
Subject to the limitations in subparagraph 1.E.1.d below the following
table depicts the maximum punishments that may be awarded at mast to an
officer or warrant officer:

Maximum Punishment(s) Imposed Upon an
Officer or Warrant Officer When Imposed By a...

LCDR (0-4) LT (0-3)
Punishment Type Flag Officer or Above or Below
Admonition or
Reprimand Yes Yes Yes
See, d. (1), below.
Arrest in Quarters 30 days No No
See, d. (3) & (5), below.
Restriction 60 days 30 days 15 days
¥ of 1 month pay per
Forfeiture of Pay mos for 2 mos No No

1.E.1.c. Table of Maximum Punishment for Enlisted Personnel

Subject to the limitations in subparagraph 1.E.l.d below the following
table depicts the maximum punishments that may be awarded at mast to an
enlisted member:

Maximum Punishment(s) Imposed Upon an
Enlisted Member When Imposed By a(n)...
LCDR (0-4) LT (0-3) Enlisted Officer
Punishment Type or Above or Below in Charge

Admonition or Yes Yes Yes
Reprimand

(E-3 & below only)

Correctional Custody 30 days 7 days

See, d.(2). & (5), below

Restriction 60 days 14 days 14 days

See, d.(3) & (5), below (See, d(3), below)
(E-6 & below only)
Extra Duties 45 days 14 days 14 days
See,d. (3) & (4), below

Forfeiture of Pay ¥ of 1 month pay 7 days pay 3 days pay
per mos for 2 mos

(E-6 & below only)
Reduction in Pay Yes
Grade
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1.E.1.d. Limitations and Prohibitions on Punishments
All authorized maximum punishments listed in paragraphs 1.E.2 below,
may be imposed in a single mast with the following exceptions:

(1) Arrest in quarters may not be imposed in combination
with restriction;

(2) Correctional custody may not be imposed in combination
with restriction or extra duties. It shall not be imposed upon members
in pay grade E-4 and above unless an unsuspended reduction to E-3 is
imposed.

(3) Restriction and extra duties may be combined to run
concurrently or consecutively. When both extra duty and restriction are
awarded at the same mast, however, they form a new "combined" punishment
that cannot exceed the maximum that may be imposed for extra duties
[see, subparagraph 1.E.2.e below].

(4) Extra duties may only be imposed on members of the grade of
E-6 and below; and,

(5) Arrest in quarters, Correctional Custody, and Restriction
may not be imposed on a reservist at NJP awarded during inactive duty
training or involuntary active duty pursuant to an order under subparagraph
1.B.6.b above.

(6) The following are not authorized nonjudicial punishments in
the Coast Guard.

(a) Detention of pay is not listed in Part V, MCM and is
not an authorized punishment; and,

(b) Confinement on bread and water (or diminished rations)
is listed in Part V, MCM, but is not an authorized punishment in the Coast
Guard.

1.E.2. Types of Authorized Punishments

1.E.2.a. Punitive Admonition or Reprimand
[See, paragraph 5.c. (1), Part V, MCM; Article 8.E., Coast Guard
Personnel Manual, COMDTINST M1000.6 (series); definitions in
appendix I.]

(1) Punitive admonition and reprimand are two forms of
censure intended to express adverse reflection upon or criticism of a
person's conduct. A reprimand is a more severe form of censure than an
admonition. Punitive admonition and reprimand should not be confused with
nonpunitive censure and other forms of administrative corrective measures.
[See, subparagraph 1.G.1l.d below; Article 8.E., Coast Guard Personnel
Manual, COMDTINST M1000.6 (series).].
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(2) In the case of commissioned officers and warrant officers,
admonitions and reprimands awarded at NJP must be administered in
writing. In other cases, they may be administered either orally or in writing.
The punitive letter of admonition or reprimand shall be similar in form to
enclosure (6Db).

(3) While punitive letters of admonition or reprimand are not
considered generally appropriate in the case of enlisted personnel below
the grade of E-7, their use against lower ranking personnel is not precluded.

(4) If a punitive letter is appealed and not sustained on appeal, a
copy of the letter will not be filed in the official record of the member
concerned.

1.E.2.b. Restriction

Restriction is moral restraint to specified geographical limits set

by the commanding officer imposing the punishment. While the limits of
restriction are usually specified to be that of the vessel or the
boundaries of a shore unit, the limit can be greater or, within reasonable
limits, lesser. It is recommended, especially at larger units, that a
written letter be directed to the member setting forth the exact times

and geographical limits of the restriction (e.g., USCGC NORTHLAND, Station
Monterey). A restriction to the limits of Coast Guard Group San Francisco
would authorize the restricted member to be anywhere within the limits of
Group San Francisco (e.g., Lake Tahoe, Point Arena, Bodega Bay, Rio Vista
and points in between). The sample letter contained in enclosure (6a)
should serve as a guide for restriction letters.

(1) In the case of a member serving on a vessel, the execution
of this punishment may be delayed until arrival of the vessel in
port. The commanding officer of a vessel has the discretion to

determine whether "arrival of the vessel in port" occurs at a brief
stop or port call lasting only a few days or at the end of the current
deployment and return to homeport.

(2) Once commenced, restriction runs continuously and cannot be
interrupted, except for the service of a punishment of confinement or
restriction adjudged by a court-martial, an appeal of the NJP, or emergency
leave. 1In the event that restriction is interrupted, the remaining period of
restriction shall be served in full upon termination of the interruption.

(3) TUnless specified by the commanding officer, a restricted
member will ordinarily be required to perform his or her full military
duties.

(4) Restriction is legal even though as a collateral consequence
of the restriction, the member is deprived of other benefits. Example:
loss of flight pay because restriction grounds a pilot or flight crewmember.

(5) Restriction, while punitive, is a limited deprivation of
liberty. Restriction should not include unreasonable limitations on
privileges extended to all unit personnel (e.g. visitation, telephone
use, exchange or ship's store use).
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1.E.2.c. Arrest in Quarters

Arrest in quarters is a moral restraint of officers to specified quarters
established by the commanding officer (a flag officer in command) imposing the
punishment. The officer may be required to perform certain of his or her
regular duties as long as they do not involve exercise of authority over
subordinates.

1.E.2.d. Correctional Custody

Correctional custody is the physical restraint of a member during duty

or non-duty hours, or both. A member undergoing correctional custody may
be required to perform those regular military duties and extra duties
assigned by the authority charged with administering the correctional
custody facility. Correctional custody is not deductible time for

any purpose. The demanding logistics and administration of correctional
custody [see, Article 8.F.10., Coast Guard Personnel Manual,

COMDTINST M1000.6 (series)] should be reviewed prior to awarding
correctional custody as punishment.

1.E.2.e. Extra Duties

(1) Extra duties involve the performance of duties in addition
to those normally assigned to the member being punished. Military duties
of any kind may be assigned. Extra duties assigned to petty officers may
not be of a type that demeans their grade or position. No extra duties
may be imposed that constitute a known health or safety hazard to the
member or that constitute cruel or unusual punishment.

(2) Extra duties are performed after regular working hours and
do not constitute restriction except for the period of time in which the
extra duties are actually being performed.

(3) ©No extra duties are to be performed on the member's Sabbath
day. The member will receive credit for performing extra duty on the
Sabbath day if it falls within the prescribed period of extra duty. For
example, if the member is awarded five days extra duty at two hours per day
at mast on a Thursday and he or she observes a Sabbath day within the next
five days, then the member would be credited with performing two hours of
extra duty on the Sabbath Day and only perform extra duty on the remaining
four days.

(4) In imposing this punishment, the extra duties shall be
stated in terms of the number of days. The number of hours to be served
daily, not to exceed two hours daily, should also be stated. If the number
of hours to be served daily is not stated, it shall be deemed to be two
hours daily. The punishment shall not be phrased in terms of total number
of hours, nor shall it be phrased in terms that require completion of a
specific assignment.

1.E.2.£f. Forfeiture of Pay

Forfeiture is pay lost from the pay record before the member receives it.
The term "pay" includes base pay or, in the case of reserve personnel on
inactive duty, compensation for
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periods of inactive duty training, plus sea or foreign duty pay in the
case of enlisted members, but not special pay for special qualifications.

(1) Any forfeiture of pay imposed shall be expressed in dollar
amounts per month only, and not in dollar and cents, percentage of pay,
or in number of day's pay.

(2) If NJP includes both reduction in pay grade and forfeiture
of pay, the forfeiture must be based on the pay grade to which the member
has been reduced. This is true even if the reduction is suspended.

1.E.2.g. Reduction in Pay Grade

(1) The maximum reduction in pay grade at mast is to the next
inferior pay grade.

(2) Commissioned officers serving in command have authority
to advance enlisted personnel and exercise promotion authority within the
meaning of Article 15(b) (2) (D), UCMJ. Accordingly, when exercising their
NJP authority, they may reduce an enlisted member of pay grade E-6 and below
to the next inferior pay grade.

(3) Commissioned officers serving in command may restore a
member to his or her former pay grade subject to the provisions of Article
5.C.33., Coast Guard Personnel Manual,

COMDTINST M1000.6 (series).

1.E.3. Effective Date of Punishment

1.E.3.a. General
All NJP takes effect on the date imposed, except as provided below:

(1) The punishment is suspended.

(2) If the member is assigned to a vessel and is awarded either
restriction or restriction in combination with extra duties while the vessel
is underway or during a deployment away from homeport, the restriction and
extra duties may be deferred pending arrival of a vessel in port. The
commanding officer of a vessel has the discretion to determine whether
"arrival of the vessel in port" occurs at a brief stop or port call lasting
only a few days or at the conclusion of the deployment and the vessel's
return to homeport. However, restriction and extra duties once commenced
are not deferred again if the vessel gets underway.

(3) If the member submits a timely appeal of the punishment awarded
at NJP [see, section 1.F below] and action by the appeal authority is not
taken on an appeal within 5 days after the appeal is submitted, the member
may request that any unexecuted punishment involving restraint or extra
duties be deferred until after action is
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taken on the appeal. [See, paragraph 1.F.5 below.] Any such request for
deferment shall be granted. [See, paragraph 7.d., Part V, MCM.]

(4) When restriction and extra duty are combined to run
consecutively, whichever punishment the commanding officer directs to
start later will not take effect until the first of the consecutive
punishments is completed.

(5) If a punishment is imposed while a prior punishment of the
same type resulting from a separate punitive action is in effect, the prior
punishment will be completed before the newer punishment commences. For

example, if a member still has one week of restriction remaining and is
awarded additional restriction at another mast, the first restriction must
be completed before the second period of restriction begins to run. The
two periods of restriction would run consecutively, not concurrently.

1.E.3.b. Transfer of Member

(1) Generally
If a member undergoing punishment involving restraint, extra duties,
or forfeiture of pay is transferred either PCS or TAD, before the punishment
has been fully completed, the departure of the member from the command
normally remits the remaining punishment, except as noted below.

(2) Exceptions
The punishment is not terminated or remitted when the receiving command
agrees to continue the restraint, extra duties, and/or forfeiture of
pay, and:

(a) The sole purpose of the transfer is to provide a
suitable place to carry out the unsuspended punishment because the command
awarding the punishment was determined to be unsuitable for purposes of
executing the punishment;

(b) The punishment is imposed at a temporary duty station
and the member is being returned to his or her permanent unit after being
temporarily assigned (for a period not in excess of 60 days) to the command
imposing the punishment;

(c) The member was transferred to a support command to
facilitate discharge processing;

(d) The transfer was because the member missed the sailing
or deployment of his or her unit without authority;

(e) The transfer was for the purpose of holding a court-
martial, "show cause" board, administrative discharge or re-enlistment
review board, medical board or physical evaluation board. Transfers for
medical evaluation and/or treatment (inpatient or outpatient) shall neither
interrupt nor terminate the service of restraint punishment, even though
the member may not actually be under restraint; or
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(f) The member was transferred because his or her continued
presence adversely affected the good order and discipline or morale of the
unit or was interfering with the unit's ability to accomplish its
operational mission.

1.E.3.c. Discharge
Any unexecuted portion of NJP is automatically remitted on the date
following discharge if the member does not reenlist within 24 hours.

1.E.3.d. Deferral of Punishment
A commanding officer imposing punishment may not defer the execution of
an unsuspended punishment, except as provided below:

(1) The commanding officer may defer execution of the punishment
of restriction or restriction with extra duties while the unit is underway
until its arrival in port. [See, subparagraph 1.E.2.b above.]

(2) A punishment involving restraint or extra duties has been
imposed, the member timely appeals the punishment, no action is taken on
the appeal within 5 calendar days from the date of the appeal, and the

member requests deferral. [See, paragraph 1.F.5 below.]

(3) A prior punishment of the same type is still in effect. 1In
this instance, deferral ends and the punishment commences upon completion
of the prior punishment. [See, subparagraph 1.E.3.a above.]

(4) If the member is found by proper authority to be medically
unfit to serve the punishment, the commanding officer may defer the
execution of the punishment until the member is determined by proper
authority to be medically fit to serve the punishment.

(5) The commanding officer may defer the execution of an
unsuspended punishment if the commanding officer grants the member emergency
leave. In this instance, deferral ends and the punishment commences upon

the member's return to duties.

(6) An unauthorized absence by a member serving NJP interrupts
the service of that punishment and automatically defers continued service
of that punishment. Such deferment ends, in the case of all punishments
not involving restraint or extra duties, upon the member's return to a Coast
Guard unit that knows of the existence of the deferred restraint or extra
duty punishment and has the facilities to carry out the punishment.

If an absentee is for other reasons (such as restriction or confinement

in anticipation of a court-martial) placed in restraint, such restraint
shall not count towards the deferred restraint punishment and the deferral
of restraint punishment shall not end until the restraint for other
reasons is completed.



CHAPTER 1 MILITARY JUSTICE MANUAL
NONJUDICIAL PUNISHMENT COMMANDANT INSTRUCTIONM5810.1D

1.E.3.e. Not Fit for Duty Status

If a member who is serving extra duties as a punishment is placed in a

not fit for duty status, the not fit for duty status defers the service of
extra duties. If the extra duties are being served concurrently with
restriction, the restriction will continue to run in spite of the not fit for
duty status (so long as the member is medically fit to serve restriction).
When the member is returned to a fit for duty status, the remaining
punishment of extra duties shall be immediately reinstated. Any extra

duty remaining to be served when the sentence to restriction is completed

is remitted.

1.E.3.f. Conclusion of a Period of Duty for Reservist

If a reservist on active duty undergoing punishment involving restraint
is released from active duty before the restraint punishment has been
fully completed, the release automatically remits the remainder of the
punishment. Conclusion of a period of active duty or inactive duty
training does not terminate any other punishment. Except as provided
above, unserved punishments may be carried over to subsequent periods of
inactive duty training or active duty. [See, paragraphs 5.e. and 5.f.,
Part V, MCM.]

1.E.4. Suspension of Punishment
[See, paragraph 6, Part V, MCM.]

1.E.4.a. General

To suspend a punishment means to hold it in abeyance, or not execute it,
for a specified period, with remission at the end of that period. Unless
otherwise stated, an action suspending a punishment includes a condition
that the member not violate any punitive Article of the UCMJ. Other
appropriate conditions of the suspension specified in writing by the NJP
authority [see, paragraph 6.a.4., Part V, MCM]. If the member violates
the conditions of the suspension, the suspension is vacated and the punishment
is executed. The commanding officer who imposed NJP, or a successor in
command, may, at any time, suspend any part or amount of the unexecuted
punishment and may suspend a reduction in pay grade or forfeiture, even if
executed. An executed punishment of reduction or forfeiture may be
suspended only within a period of four months after the date of execution.
The imposition of a punitive letter of admonition or reprimand may not be
suspended.

1.E.4.b. Period of Suspension

(1) A suspension must be for a definite period, and this period
shall be specified when the punishment is suspended. Suspension of punishment
may not be for a period in excess of six months and may be for a shorter
period.

(2) The running of the period of suspension is tolled during
periods of unauthorized and unexcused absence. The running of the period
of suspension is also tolled when proceedings to vacate suspended punishment
are commenced.
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1.E.4.c. Transfer of Member

When a mast punishment is suspended for a specified period and the member
is transferred before the end of the period, the punishment is
automatically remitted when the member is transferred PCS or TAD except
as provided below:

(1) The sole purpose of the transfer is to provide a place to
carry out the unsuspended punishment.

(2) The punishment is imposed at a temporary duty station and
the member is being returned to his or her permanent unit after being
temporarily assigned (a period not in excess of 60 days) to the command
imposing the punishment.

(3) The member is being returned to his or her ship after
having missed its sailing without authority.

(4) The member is being returned to his or her unit after having
been on temporary additional duty for the purpose of a court-martial, "show
cause" board, administrative discharge board, medical board, physical
evaluation board, or for medical evaluation and/or treatment.

(5) The punishment is imposed by an active service unit on a
reservist who returns to his or her reserve unit or any other unit for
subsequent periods of active or inactive duty training.

(6) The member has been assigned TAD or PCS to a support command
to facilitate discharge processing.

(7) The member was transferred because his or her continued
presence was adversely affecting the good order and discipline or morale
of the unit or was interfering with the unit's ability to accomplish its
operational mission.

1.E.4.d. Automatic Remission

Unless the suspension is sooner vacated, suspended portions of a punishment
are remitted, without further action, upon the termination of the period of
suspension, promotion, or advancement of the member.

1.E.5. Vacation of Suspension
[See, paragraph 6, Part V, MCM; enclosures (1lb), (lc), and (7a).]

1.E.5.a. Persons Authorized to Vacate

Any commanding officer competent to impose upon the member punishment of
the type and amount involved in the vacation of the suspension may vacate
a suspended punishment during the period of suspension. If the punishment
under suspension exceeds that which the commanding officer could initially
award, the commanding officer may still
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vacate the suspension; however, only so much of the punishment may be
ordered executed that is within the authority of the present commanding
officer to impose. This possibility could arise where a commanding officer
was replaced by an officer-in-charge, or where a commanding officer in the
grade of LCDR was relieved by a LT.

1.E.5.b. Reason to Vacate NJP Punishment

Unless otherwise stated, an action suspending a punishment includes a
condition that the member not violate any punitive Article of the UCMJ.
Vacation of a suspension may be based on an offense under the UCMJ or other
appropriate conditions of the suspension specified in writing by the NJP
authority [see, paragraph 6.a.4., Part V, MCM].

1.E.5.c. Vacation Proceedings

[See, paragraph 6.a.(5). Part V, MCM.]
It is not necessary to hold a hearing in order to vacate a prior
suspended punishment. However, the member should ordinarily be notified
the command is considering vacating a prior suspended punishment and given
an opportunity to respond. Enclosure (7a) contains a vacation proceeding
script, which may be used if a hearing is held. Alternatively, the mast
proceeding contained in enclosure (lb) or (lc) [see, paragraph 15, enclosure
(1b) or (lc)] may be used to determine if a prior punishment should be
vacated prior to imposing punishment for new offense(s).

1.E.5.d. Notification

The member shall be notified if all or a portion of the suspended

Punishment is wvacated. Enclosures (7b-c), which may be reproduced locally,
or correspondence in a similar format shall be prepared to ensure that these
requirements are met and to create a record of the proceedings. The
completed original shall be attached to the corresponding CG-4910 in the
unit punishment book after appropriate service record entries are made.

1.E.5.e. Effective Date of Vacation

Vacated punishment begins on the date the commanding officer orders

the suspension vacated. The order vacating a suspension must be issued
within a reasonable time after commencement of the vacation proceedings.

1.E.5.£f. Effect of Vacation

Vacation of a suspension is not itself, NJP. If proceedings to vacate

a suspended punishment are combined with a new action under Article 15,

UCMJ the commanding officer must ensure it is clear to the member what
portion of a prior suspension is vacated prior to imposing nonjudicial
punishment for the new conduct. [See, paragraph 15, enclosure (lb) or (1lc).]
Action to impose NJP for the offense that formed the basis for the vacation
is permitted. The decision to vacate suspension of NJP is not an issue

that may be appealed under paragraph 7 of Part V, MCM.
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1.E.5.g. Remitted Punishment
Remitted punishment may not be vacated. By definition, remitted punishment no
longer exists in any form to be resurrected.

1.E.6. Mitigating Punishment

1.E.6.a. General

Any part or amount of an unserved portion of a punishment may be mitigated, or
reduced in severity. In mitigating a punishment, neither the quantity nor
quality of the punishment may be increased. This means that the mitigated
punishment may not be of any type more severe than the original punishment.

1.E.6.b. Actions Authorized
A commanding officer may mitigate any part or amount of the unexecuted portion
of the punishment as follows:

(1) Arrest in quarters may be mitigated to restriction (officers);

(2) Correctional custody may be mitigated to extra duties or
restriction or both;

(3) Extra duties may be mitigated to restriction ;

(4) Reprimand may be mitigated to admonition;
(5) Reduction in pay grade, regardless of whether the reduction has
been executed, may be mitigated to forfeiture. This form of mitigation must

be done within four months of imposition.
1.E.6.c. Limitations

(1) When mitigating punishments authorized in subparagraphs
1.E.6.b(1)-(3), the mitigated punishment must not last for a greater period of
time than the original punishment (e.g., seven days correctional custody must
not be mitigated to longer than seven days extra duties or restriction or
both.)

(2) As restriction is the least severe form of deprivation of
liberty, it may not be mitigated to a lesser period of another form of
deprivation of liberty (e.g., extra duties), because that would mean an
increase in the quality of the punishment.
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1.E.7. Remission, Restoration, and Setting Aside

1.E.7.a. Persons Authorized

The commanding officer who imposed the punishment, successors in command, and
superior commanding officers have authority to remit or set aside punishments.
[See, paragraphs 6.c. and 6.d., Part V, MCM]

1.E.7.b. Successor in Command

The term "successor in command" is defined as a commanding officer who has
succeeded to the command of the commanding officer who imposed the punishment,
or under whose delegated power the punishment was imposed, provided that the
member punished is still in the command.

1.E.7.c. Initiating Action

Action to remit or set aside a part of the punishment and to restore all
rights, privileges, and property affected may be taken at the commanding
officer's own initiative or on application of the member punished. Any such
application should be made within a reasonable period of time, generally
fifteen days.

1.E.7.d. Remission

Remitting a punishment is an exercise of clemency, and applies only to an
unexecuted part of a punishment. The unexecuted part of the punishment that
is remitted is not carried out, but that part that has already been served,
forfeited, etc., is not restored. Once remitted, an unexecuted punishment may
never be revived and re-imposed.

1.E.7.e. Setting Aside and Restoration

Setting aside punishment amounts to wiping the slate clean and, except for
collateral administrative action [see, subparagraph 1.E.7.e above] setting
aside all punishment awarded at mast is the equivalent of the member never
having been punished pursuant to Article 15, UCMJ. The power to set aside
punishment and restore rights, privileges, and property affected by the
executed portion of a punishment should ordinarily be exercised only when the
authority considering the case believes that the ends of justice and
discipline are best served by setting aside some or all of the punishment.
Both executed and unexecuted portions of a punishment may be set aside. Any
punishment set aside is extinguished and, unlike suspended punishment may not
be resurrected. The power to set aside executed punishment should be
exercised only within a reasonable time after the punishment has been executed
(four months absent unusual circumstances). If the entire punishment imposed
at a mast is set aside, then:

(1) The effective date of restoration to the former pay grade is
the date of advancement to that pay grade prior to the date of the mast that
effected the reduction.
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(2) The NJP that has been set aside is not considered NJP for
purposes of determining the member's eligibility for a Good Conduct Medal,
advancement, or appointment to warrant officer.

(3) A conduct mark lowered as a result of the conduct that resulted
in the NJP will not automatically be raised, unless the commanding officer
assigning the conduct mark deems it appropriate. Assigning an appropriate
conduct mark is an administrative decision that must be made as a result of
awarding NJP, but NJP is not a prerequisite to appropriately evaluating a
member's conduct under personnel regulations.

1.F. APPEAL OF NJP

1.F.1. General

A member punished under Article 15, UCMJ, may appeal if he or she considers
the punishment imposed "unjust" or "disproportionate" to the acts of
misconduct for which punished. Additionally, a member who received a punitive
letter may appeal, claiming that a matter raised in the letter is "inaccurate"
or "not relevant" to the offense committed or the punishment imposed. The
appeal must be submitted in writing within 5 calendar days of the imposition
of the punishment, or the right to appeal shall be waived in the absence of
good cause shown. The day the punishment is awarded does not count in the
computation. The appeal period commences to run even though all or any part
of the punishment imposed is suspended. An appeal is "submitted" when it is
received by the member's supervisor or any more senior individual in the
member's unit chain of command. The contents of the appeal must be couched

in terms that are temperate and factual.

1.F.1.a. Definitions

(1) Unjust
The term "unjust" denotes illegality. For example, the act of misconduct for
which punishment was imposed was not a punishable offense under the UCMJ; the
member was not subject to the jurisdiction of the commanding officer who
imposed punishment; the commanding officer who imposed punishment was without
power or authority to act in the member's case; or, the punishment exceeded
legal limitation based upon the status of the member and/or the commanding

officer who imposed the punishment. Similarly, the illegality may result from
the denial of a substantial right of the member at any stage of the
proceedings, e.g., investigation, preliminary inquiry, interrogation, or mast;

or it may result from the failure to comply with procedural provisions
applicable to mast punishment; or it may result from a lack of sufficient
evidence to establish that, more likely than not, the reported misconduct, the
member's involvement in the misconduct, or both occurred.
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(2) Disproportionate
The term "disproportionate" indicates that although the punishment imposed was
legal, it was excessive or too severe considering all of the circumstances,
as, e.g., the nature of the misconduct involved; the absence of aggravating
circumstances; the prior good record of the member; or, any other
circumstances that tend to lessen the severity of the misconduct or explain it
in a light more favorable to the member. Adverse administrative consequences
of NJP such as delay in advancement or inability to reenlist are not
punishment and are not a proper basis for NJP appeal.

1.F.2. Who Acts on Appeal

Appeals shall be submitted via the commanding officer who imposed the NJP to
the next superior commanding officer in the chain of command who has a law
specialist regularly assigned to his or her command. For District, MLC, and
Area units, this would normally be the respective District, MLC or Area
Commander.

a. The next superior for Area Commanders and Superintendent, United
States Coast Guard Academy, or an officer to whom NJP authority has been
delegated by them, is Commandant (G-W) .

b. The respective Area Commander is the next superior in the chain
of command in cases involving NJP imposed by an MLC Commander, a District
Commander, or an officer to whom NJP authority has been delegated by such a
commander.

c. The next superior for commanding officers of other Headquarters
units is the MLC Commander exercising general court-martial jurisdiction
[OEGCMJ] over their command.

d. The next superior for other service commanding officers imposing
NJP on Coast Guard members under subparagraph 1.A.4.f above, in the absence of
a specific, contrary directive controlling appeals, is the first Coast Guard
commanding officer in the member's chain of command with a law specialist
regularly assigned. If no Coast Guard commanding officer with a law
specialist regularly assigned is within the member's chain of command, appeals
shall be submitted to the cognizant MLC Commander if the officer imposing
punishment is junior to the MLC Commander, and otherwise to the next Coast
Guard commanding officer superior to the cognizant MLC Commander who is also
senior to the officer imposing punishment.

e. An appeal authority who is an OEGCMJ or is an officer of flag
rank may delegate the power to respond to NJP appeals under Article 15(e),
UCMJ, to a principal assistant [see, subparagraph 1.A.3.d above]. An officer
who has delegated his NJP powers to a principal assistant may not act on an
appeal from punishment imposed by that principal assistant.
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1.F.3. Format of Appeal

The appeal shall be in writing and shall set forth a summary of the prior
proceedings in the member's case; a detailed explanation of the basis for the
appeal stating that the punishment imposed was either unjust or
disproportionate, or both, and why; and finally, the specific action that the
superior officer to whom the appeal is made is requested to take. Enclosure
(6c) contains a sample letter of appeal that may be followed.

1.F.4. Intermediate Action on NJP Appeal

1.F.4.a. Appeal "Granted" by NJP Authority

If upon receipt of an appeal, the commanding officer who imposed the
punishment determines that the appeal has merit, he or she may either set the
punishment aside or adjust the punishment to that requested by the member
making the appeal. If that action is taken, the commanding officer shall so
advise the member and will not forward the appeal. The unit punishment log
and associated court memorandum must be appropriately corrected.

1.F.4.b. Appeal "Denied" and Forwarded by NJP Authority

(1) TIf upon receipt of an appeal, the commanding officer determines
that the requested relief should not be granted in total, the appeal shall be
forwarded to the next superior commanding officer in the chain of command
[see, paragraph 1.F.2 above]. Appeals should be forwarded as soon as possible
to avoid deferments of punishment [see, paragraph 1.F.5 below]. The
commanding officer's endorsement shall be signed personally by the commanding
officer imposing punishment or the acting commanding officer and shall contain
the following:

(a) A statement summarizing the proceedings held in the
matter.

(b) A statement of the facts found by the commanding officer
who imposed punishment based on the information considered by him or her and
those facts that formed the basis for the punishment imposed.

(c) A statement of the commanding officer's reasons as to why
the member's appeal should not be granted.

(d) A copy of the applicable CG-4910. The original CG-4910
remains in Unit Punishment Log.

(2) All written documents relating to the member's case including,
but not limited to: any written report by the individual assigned to conduct
the preliminary inquiry in the member's case; any written statements of
persons appearing at the mast as witnesses; and the report of any
investigation or court of inquiry that served as the basis for the imposition
of NJP if no mast hearing was held. Enclosure (6c) contains a sample
endorsement a commanding officer may follow.
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(3) A copy of the endorsement to the appeal shall be furnished to
the member.

1.F.5. Punishment Pending Decision on Appeal

A member who appeals his or her NJP punishment is required to serve any
punishment while the appeal is pending. If action by the appeal authority is
not taken on the appeal within 5 calendar days after submission, however, the
member may request any unserved punishment involving restraint or extra duties
be deferred until the action on appeal is taken. Such requests shall be
granted.

1.F.6. Action on Appeals

1.F.6.a. General
Appeals should be expedited whenever possible so that punishments need not be
deferred [See, paragraph 1.F.5 above].

1.F.6.b. Review by a Law Specialist

An officer acting on an appeal shall (and in other cases may) refer the appeal
to a law specialist for consideration and advice prior to acting on the appeal
if any of the following punishments have been imposed:

(1) Arrest in quarters for more than seven days;
(2) Correctional custody for more than seven days;
(3) Forfeiture of more than seven days pay;

(4) Reduction from pay grade E-4 or higher;

(5) Extra duties for more than 14 days; or,

(6) Restriction for more than 14 days.
The reviewing law specialist is not limited to an examination of the written
material that comprises the record of proceedings and may make such additional
inguiry as necessary to resolve all issues.

1.F.6.c. Action That May Be Taken on Appeal

The officer acting on an appeal may exercise the same powers with respect to
the punishment imposed as may be exercised by the officer who imposed the
punishment or his or her successor in command. The superior officer may take
this action even if no appeal has been filed. Under no circumstances may the
superior official increase the punishment in either quality or quantity of
punishment.
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1.F.6.d. Notification

Upon completion of the action by the appeal authority, the member and the
commanding officer imposing the punishment and any intermediate commanding
officers shall be promptly notified of the results of the appeal.

1.F.6.e. Effective Date of Punishment That Has Been Deferred

(1) Members Assigned to Shore Units.
A punishment that has been deferred pending the decision of an appeal shall
take effect on the date the member's commanding officer is advised of the
appeal decision.

(2) Members Attached to or Embarked in a Vessel.
In the case of punishment imposed upon a member on a vessel and deferred
pending resolution of an appeal, unless the appeal authority directs
otherwise, the deferred punishment shall remain deferred until arrival of the
vessel in port. The commanding officer of a vessel has the discretion to
determine whether "arrival of the vessel in port" occurs at a brief stop or
port call lasting only a few days or at the end of the current deployment and
return to homeport.

1.F.6.£f. Attachments to the NJP Punishment Log
Final action on a member's appeal shall be attached to the NJP package in the
unit punishment log and a copy provided to the member.

1.G. ADMINISTRATIVE MATTERS RELATED TO NJP

1.G.1. Administrative Measures Independent of Article 15, UCMJ
1.G.1.a. General

Commanding officers are authorized and expected to use administrative

corrective measures to further the efficiency of their commands or units.
These measures are not to be imposed as punishment for any military

offense(s). They may be administered either orally or in writing. A non-
exhaustive list of administrative corrective measures generally fall into
three areas: extra military instruction, administrative withholding of
privileges, and nonpunitive censure. [See, RCM 306(c) (2), MCM.]

1.G.1.b. Extra Military Instruction [EMI]

(1) EMI is defined as instruction in a phase of military duty in
which an individual is deficient. It is intended for, and directed towards,
the correction of that deficiency. It is a legitimate training technique to
be used for improving the efficiency of an individual within a command or unit
through the correction of some deficiency in that individual's performance of
duty. EMI may be assigned only if genuinely intended to accomplish
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that result. It is not to be used as a substitute for judicial (court-
martial) punishment or nonjudicial punishment [NJP], and must be logically
related to the deficiency in performance for which it was assigned. EMI shall
be conducted within the following limitations:

(a) EMI normally will not be conducted for more than two hours
per day.

(b) EMI, if awarded, or approved by the commanding officer may
be conducted at a reasonable time outside normal working hours.

(c) EMI will not be conducted over a period that is longer
than necessary to correct the performance deficiency for which it was
assigned.

(d) EMI will not be performed on the member's Sabbath.

(e) EMI will not be used to deprive the member of normal
liberty to which the member is otherwise entitled. EMI may be directed to
occur outside of normal work hours, however, and such scheduling may
incidentally limit a member's liberty by the time required to perform the EMI.
A member who is otherwise entitled to liberty may commence normal liberty upon
completion of EMI.

(f) Authority to assign EMI, which is to be performed during
normal working hours, is not limited to any particular grade or rate, but is
an inherent part of that authority over their subordinates that is vested in
officers and petty officers in connection with duties and responsibilities
assigned to them. This authority to assign EMI that is to be performed during
normal working hours may be withdrawn by any superior if warranted.

(g) Authority to assign EMI to be performed after normal
working hours is vested in the commanding officer. Such authority may be
delegated, as appropriate, to subordinate officers and petty officers, in
connection with duties and responsibilities assigned to them, but EMI may be
assigned under such circumstance only with the knowledge and prior approval of
the commanding officer.

(2) EMI is intended to correct a deficiency and, as such, an
individual deemed by the command to be qualified must supervise the
performance of EMI. EMI may be ordered to coincide with an appropriate

supervisor's work or duty schedule during reasonable hours.

(3) EMI should not normally be ordered for a period exceeding
fourteen sessions and if not on consecutive days, to exceed one month in total
period of time before completed. TIf the deficiency is not correctable within
the training provided under these limitations, alternative actions should be
considered; e.g., performance probation, etc.



MILITARY JUSTICE MANUAL CHAPTER 1
COMMANDANT INSTRUCTION M5810.1D NONJUDICIAL PUNISHMENT

(4) EMI is solely intended to correct a deficiency. It is
automatically terminated at the end of its ordered period and is terminated
sooner if the EMI supervisor determines the deficiency has been corrected.

(5) EMI is not normally considered appropriate for E-7 or above.

(6) EMI is not to be confused with the punishment of extra duties
that may be awarded at NJP or hard labor without confinement awarded at a
court-martial. While menial labor may be awarded as a punishment, it is not
appropriate for EMI. The tasks and/or training ordered to be performed as EMI
must relate to and have the logical purpose of correcting the appropriate
deficiency. If EMI takes the form of on-the-job training, a qualified
supervisor must be available to answer questions and inspect the task or work
accomplished to ensure the training objectives are achieved. That supervisor
is authorized to terminate the EMI once the training objectives have been
accomplished.

1.G.1.c. Administrative Withholding of Privileges

(1) A privilege is a benefit, advantage, or favor provided for the
convenience or enjoyment of an individual. Examples of privileges that may be
temporarily withheld as administrative corrective measures are: special
liberty; scheduling of leave during a particular period (but note: reasonable
opportunity to take annual leave may not be denied); exchange of duty;
participation in special command programs; access to base or ship libraries,
base or ship movies, or enlisted or officers' clubs; base parking; and base or
ship special services events. It may also encompass the withholding of
special pay as well as commissary and exchange privileges, provided such
withholding complies with applicable rules and regulations, and is otherwise
in accordance with law. In all instances, unless properly delegated, final
authority to withhold a privilege, however temporary, must ultimately rest
with the level of authority empowered to grant the privilege.

(2) Deprivation of normal liberty as a punishment, except as
specifically authorized under the UCMJ, is illegal. Therefore, except as the
specific result of a punishment imposed under Article 15, UCMJ, or as the
result of the sentence of a court-martial, it is illegal for any officer or
petty officer to deny any subordinate normal liberty, or privileges incident
thereto, as punishment for any offense. Lawful deprivation of normal liberty
may result, however, from other lawful actions (e.g., authorized pretrial
restraint; deprivation of normal liberty in a foreign country or in foreign
territorial waters, when such action is deemed essential for the protection of
foreign relations of the United States). Furthermore, reasonable conditions
may be placed on liberty without the restriction resulting in punishment. For
example a commanding officer of a vessel during a port-call may restrict
members from renting motorcycles and mopeds, place certain facilities off-
limits, or prohibit certain food or drink products as may be reasonably
required for the health and well-being of the crew or the conduct of foreign
relations. Advice may always be sought from the servicing legal office.

(3) It is necessary to the efficiency of the Coast Guard that
official functions be performed and that certain work be accomplished in a
timely manner. It is,
1-45
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therefore, not a punishment when members in the Coast Guard are required to
remain on board and be physically present outside of normal working hours for
work assignments that should have been completed during normal working hours,
or for the accomplishment of additional essential work, or to achieve the
currently required level of operational readiness.

(4) The incidental loss of liberty due to the performance of
authorized EMI after hours [see, subparagraph 1.G.l.b above] is not considered
punishment.

1.G.1.d. Administrative Letters of Censure

Nonpunitive administrative letters of censure are not punitive and may be
administered either orally or in writing. Nonpunitive letters of censure are
private in nature and, other than administrative letters of censure issued by
the Commandant, shall not be forwarded to the Chief of Personnel, quoted in,
or appended to, performance reports, included as enclosures to investigative
reports, or otherwise included in official Coast Guard records of the
recipient. [See, Article 8.E.4., Coast Guard Personnel Manual, COMDTINST
M1000.6 (series).]

1.G6.2. Conduct Marks

1.G.2.a. General

Rules governing conduct marks are properly a subject of administrative
regulation. [See, Article 10.B., Coast Guard Personnel Manual, COMDTINST
M1000.6 (series).]

1.G.2.b. Policy
A low conduct mark is not a punishment for an offense, and should not be used
as such. A low conduct mark merely reflects that the member has committed an

offense. It is the offense (or more specifically, the wrongful conduct
underlying the offense), not the holding of a disciplinary proceeding (such as
the NJP or court-martial), that is the basis for the low conduct mark. It

rests with the sound discretion of the marking officials to determine
appropriate conduct marks.

1.G6.2.c. Good Conduct Medal

To determine the effect of NJP upon a member's qualifications to receive the
Good Conduct Medal, see Article 5.B.1.b.(3) (c), Medals and Awards Manual,
COMDTINST M1650.25 (series).

1.G.3. Personnel Record Entries

1.G.3.a. Court Memorandum (Form CG-3304)

The Court Memorandum provides input to the service records of officer and
enlisted personnel for all masts resulting in the imposition of punishment.
If mast was held, but no
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punishment as described under Article 15, UCMJ, was awarded, then Article 15
punishment (or NJP) was not awarded. No Court Memoranda shall be prepared if,
instead of imposing punishment, the matter is dismissed, dismissed with a
warning, dismissed with administrative action taken, referred to court-
martial, or results in recommendation for general court-martial because these
actions are not considered the imposition of punishment. [See, section

2.E. of the Source Data Automation (SDA) II User Manual, HRSICINST M5231.2
(series) . ]

1.G.3.b. Reduction in Pay Grade

Personnel record entries are required by section 2.E of the Source Data
Automation (SDA) II User Manual, HRSICINST M5231.2 (series) and Article
5.C.38., Coast Guard Personnel Manual, COMDTINST M1000.6 (series) when
reduction in pay grade is awarded under Article 15, UCMJ, or court-martial.

1.G.3.c. Reserve Personnel

Personnel actions regarding reserve personnel shall be entered into the
Personnel Management Information System by the Personnel Reporting Unit
(PERSRU) that maintains the reservist's records. Accordingly, one copy of
each CG-4910 documenting the imposition of NJP on reserve personnel shall be
sent to the PERSRU that maintains the reservist's records.

1.G6.3.d. Excused Absences

In an absence case, excusing a member's absence does not necessarily amount to
a determination that the absence was unavoidable or that the time lost is not
deductible. This is a separate administrative determination and the command
is not limited in taking administrative action based upon the results of a
hearing under Article 15, UCMJ. [See, Military Personnel Data Records (PDR)
System, COMDTINST M1080.10 (series).]

1.G.4. Unit Punishment Log (or Unit Punishment Book)

A unit punishment log (book) shall be maintained at every unit authorized to
award punishment under Article 15, UCMJ. When final action has been taken on
the CG-4910, the "Final Administrative Action" section of form CG-4910 shall
be appropriately completed and the form and associated mast documentation,
including investigation package, final action on appeal, etc., shall be filed
in the unit punishment book. These forms and supporting documents shall be
retained at the unit for four years.
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1.H. NJP WITHOUT A HEARING
1.H.1. Member Afforded the Rights of a Party

1.H.1.a. General

Punishment under Article 15, UCMJ may be imposed on the basis of the record of
a court of inquiry or an investigative body in which proceedings the member
was afforded the rights of a party with respect to the offense(s) for which
punishment is contemplated [see, Administrative Investigations Manual,
COMDTINST M5830.1 (series)]. The report of investigation or of the court of
inguiry must have recorded that the member being punished was afforded the
rights of a party. A member has been "afforded" these rights when he or she
has been advised of them, when he or she understands them, and when he or she
has either exercised these rights or knowingly and voluntarily waived them (or
some of them).

1.H.1.b. Consult Servicing Legal Office
A commanding officer considering imposing NJP based on this section should
consult his or her servicing legal office prior to doing so.

1.H.1.c. Procedure

The commanding officer may direct the appearance of the member before imposing
NJP, but need not do so. Whether or not the member appears before the
commanding officer before punishment is imposed, the member must be advised in
writing of the right to demand trial by court-martial in lieu of NJP, if
appropriate, and of the right to appeal.

1.H.1.d. Referral to Superior Commanding Officer

If the commanding officer lacks the authority to impose what he or she
considers to be appropriate punishment, the commanding officer will refer the
report of the investigative body or court of ingquiry to the next superior
officer in the chain of command. That officer may then impose punishment
under Article 15, UCMJ with or without the personal appearance of the member.
The member must be advised of the right to demand trial by court-martial in
lieu of NJP, if appropriate, and of the right to appeal. The senior
commanding officer has all the options available to him or her (i.e., dismiss
the case, address the matter through administrative measures, address the
matter at NJP, refer the matter to court-martial, etc.).

1.H.1l.e. Investigation From Prior Unit

In some instances, the report of a court of inquiry or investigative body may
not be finalized until after a member has been transferred from his or her
prior unit to a new unit. If that member was a party to the court of inquiry
or investigative body, he or she is considered to be "of the command" of the
prior unit even though transferred to a new unit before such a report was
finalized or NJP imposed. The commanding officer who had jurisdiction when
the member became a party shall retain jurisdiction for purposes of issuing
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a punitive letter under Article 15, UCMJ. [See, subparagraph 1.E.2.a above.]
Although a party is considered to be "of the command" of the prior unit, the
determination of whether that party is attached to or embarked in a vessel,
for the purpose of demanding trial by court-martial in lieu of NJP, is based
on the party's actual unit at the time the punitive letter is issued.

1.H.2. Member Not Afforded the Rights of a Party

If punishment under Article 15, UCMJ is contemplated in view of the facts
developed at an investigative body or court of inquiry before which the member
was not a party, he or she can be punished only after holding mast (a hearing)
or, in the alternative, only after the record of the investigative body or
court of inquiry has been returned and additional proceedings held to afford
the member the rights of a party.

1.I. SUBSEQUENT COURT-MARTIAL FOR OFFENSE PUNISHED AT NJP

NJP is not a bar to a subsequent court-martial for a serious offense or
pattern of offenses that grew out of the same act or omission and that is not
properly punished under Article 15, UCMJ. If a member is punished under
Article 15, UCMJ and is later sentenced at court-martial for the same offense,
the member may present the prior punishment as a fact in mitigation at the
court-martial [see, RCM 1001 (c) (1) (B)], and, if presented, the sentencing
authority must consider the prior punishment under Article 15, UCMJ when
determining the court-martial sentence.
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2. SUMMARY COURTS-MARTIAL [SCM]
2.A. FUNCTION, JURISDICTION, AND CONVENING OF SCM
2.A.1. Function of Summary Courts-Martial [SCM]

a. A summary court-martial [SCM] is a judicial
proceeding intended to provide prompt adjudication of minor
offenses by a simple procedure. [See, subparagraph 1.A.5.a above
for a definition of minor offense.] It is designed to inquire
thoroughly and impartially into both sides of a matter to ensure
the interests of both the government and the accused are
safeguarded. [See, RCM 1301-6.]

b. A summary court-martial consists of a single
commissioned officer on active duty. The officer shall be a Coast
Guard officer unless specific authority for an officer from
another service is granted by the Chief Counsel (Commandant (G-
L)). The officer should be a lieutenant or above, whenever
practicable. If more than one officer is attached to the command,
the convening authority shall not be the summary court-martial.
[See, section 2.B below for one-officer commands.]

2.A.2. SCM Jurisdiction

a. Summary courts-martial have the authority to try all
enlisted persons subject to the UCMJ for any non-capital offense made
punishable under the UCMJ.

b. Summary courts-martial may not try an offense
prosecuted in a United States federal court. As a matter of Coast
Guard policy, Commandant (G-L) authorization must be obtained
before summary court-martial may try an offense pending trial or
tried by a state or foreign criminal court. "Pending trial" means
that state or foreign government has issued an indictment or
information or has taken similar steps toward prosecution.
Requests for such authorization must be in writing and provide a
thorough justification why trial by summary court-martial should
be authorized. [See, paragraph 3.B.4 below.]

c. Summary courts-martial have the independent duty to
determine all factual conclusions drawn from the evidence, the
guilt or innocence of the accused, and the sentence to be imposed,
if any.
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d. Summary courts-martial may seek advice from the
unit's servicing legal office on questions of law.

2.A.3. Convening a SCM

a. Any person who may convene a general or special court-martial may
convene summary courts-martial.
[See, paragraphs 3.A.1 and 3.A.2 below.]

b. If the convening authority is the accuser, victim,
or a witness in a case, he or she may either convene the summary
court-martial or forward the charges to a superior authority in
accordance with subparagraph 2.B below. Any decision to convene
the court in lieu of forwarding the charges should be made with
the accuser concept in mind. Consultation with the servicing
legal office is recommended.

c. The authority to convene a summary court-martial may
be restricted by competent superior authority.

2.B. SCM AT ONE OFFICER COMMANDS

2.B.1. Convening and acting as a summary court

When the commanding officer is the only one commissioned officer
permanently assigned to a command, he or she act as both the
convening authority of a summary court and the summary court
officer. Alternatively, he or she may forward the charges to a
superior authority for disposition in accordance with subparagraph
3.D.2.c below. Consultation with the servicing legal office is
recommended. If the officer is also the accuser in the case, see
subparagraph 2.A.3 above.

2.B.2. Action

When a summary court-martial is held by the only officer assigned
to a command, the action of the convening authority must state
that the convening authority/summary court officer is the only
commissioned officer permanently assigned to the command.

2.C. RIGHT TO REFUSE SCM

2.C.1. Right to Refuse SCM

All persons in the Coast Guard have the absolute right to refuse
trial by summary court-martial. If an accused refuses trial by
summary court-martial, a summary court-martial may not be held in
his or her case, unless the accused later consents to trial by
summary court-martial.
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2.C.2. Acceptance of Trial by SCM

An accused may accept trial by summary court-martial with or
without prior consultation with an attorney. His or her decision
to accept should be reflected in writing stating on its face it is
a voluntary and knowing acceptance and bearing the personal
signature of the accused. Enclosure (2la), or an equivalent form,
should be used for this purpose. The original of such form should
be attached to the record of trial. The absence of such a form
may result in a conviction at summary court-martial being
inadmissible at a later trial by court-martial. The absence of
the form, however, has no effect on the validity of the summary
court-martial itself.

2.D. RIGHT TO COUNSEL AT SCM

2.D.1. Opportunity to Consult with a Military or Civilian
Attorney Prior to Accepting SCM
An accused has the right to refuse to be tried by a SCM. To
assist the accused in making an informed decision regarding this
right, the accused should be afforded the opportunity to consult
with a military attorney, certified in accordance with Article
27(b), UCMJ, or a civilian attorney. A military attorney may be
assigned to provide this consultation at no cost to the accused.
An accused does not have a right to the detail of any particular
military attorney [see, RCM 506(a)]. The accused may also retain
a civilian attorney at no expense to the government, provided the
consultation does not unduly delay the summary court-martial
proceeding. An attorney-client relationship shall attach when an
accused exercises this opportunity to confer, but for attorney-
client privilege purposes only. Because of this attorney-client
relationship, the military attorney who has consulted with the
accused may not later act as summary court-martial in the same
case. Military attorneys detailed by the Coast Guard for
consultation will not undertake to represent the accused unless
directed to do so by proper authority. The convening authority or
his or her designee is responsible for advising the accused of
the opportunity to confer with a military or civilian attorney.
If an accused wailves this opportunity to confer, he or she must do
so in writing. [See, enclosure (2la).]

2.D.2. Representation for Accused

2.D.2.a. Attorney Representation

Generally, the accused has no right to be represented by an
attorney during the SCM proceeding. However, the convening
authority may request a military attorney be detailed to represent
the accused during the proceeding if extraordinary circumstances
require the presence of a military attorney. Before making such a
request, the convening authority should consult with the servicing
legal office. A civilian attorney hired by the accused may be
allowed to appear to represent the accused at a SCM proceeding,
provided the attorney is qualified under RCM 502 (d) (3) and such
appearance will not unduly delay the proceeding or interfere with
military exigencies.
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2.D.2.b. Non-Attorney Representation

Although a summary court is charged with safeguarding the rights
of the accused, including assisting him or her with the
examination of witnesses, the convening authority may in certain
cases provide a representative to assist the accused. Whether a
representative is to be provided is a matter within the sole
discretion of the convening authority. When considering whether
one should be appointed, the convening authority should consider
the complexity or seriousness of the charges as well as the
capability of the individual accused to understand and participate
in the court proceedings. Any appointed representative shall be
an officer or petty officer and should normally be attached to the
same unit as the accused. The representative shall assist the
accused in preparing for and participating in the court
proceedings including, as necessary and appropriate, questioning
witnesses, presenting the accused's case, and acting as a
spokesperson for the accused. The relationship between the
accused and the appointed representative is privileged in the same
manner as is the relationship between an attorney and his or her
client.

2.E. SCM PROCEDURES

2.E.1. Preparation of Charge Sheet

The charge sheet shall be prepared in accordance with paragraph
3.D.1 below. [See also, Appendix 4, MCM and enclosures (10b) and
(10c).] Consultation with the servicing legal office prior to
preferral of charges is critical.

2.E.2. Convening Order

The convening order may consist of an order from the convening
authority [see, enclosure (lla)], or, by a notation signed by the
convening authority on the charge sheet [see, RCM 1302(c)]. 1In
either case a written statement will be made as follows:
"Designation of this convening authority is Secretarial and
pursuant to Article 24, UCMJ." This will satisfy the requirements
of RCM 504 (d) (2).

2.E.3. Pretrial Duties

The summary court officer shall examine the charge sheet, all
allied papers, the service record of the accused if reasonably
available, and RCM 1301-6 before trial. Any substantial
irregularities should be immediately reported to the convening
authority.

a. The summary court officer may, subject to RCM 603,
correct errors on the charge sheet by initialing them.

b. The summary court officer may discuss legal matters
with the command's servicing legal office. [see paragraph 2.A.2
above.]
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2.E.4. Preliminary Proceeding

After reviewing the file as above, the summary court officer shall
conduct a preliminary proceeding with the accused as described in
RCM 1304 (b) (1) . [See, Appendix 9, MCM.] After giving the accused
a reasonable period of time to consider his or her right to refuse
trial by SCM, the summary court officer shall record the accused's
response. If the accused rejects trial by SCM, the papers shall
be returned to the convening authority with no further action.

2.E.5. Trial

a. After completing the preliminary proceeding and
obtaining the consent of the accused to trial by summary court-
martial, the trial should proceed as per RCM 1304 (b) (2) .

Enclosure (21b) contains a guide for the proceeding that should be
followed. Enclosures (21lc) and (21d) are a blank and sample
Record of Trial by Summary Court-Martial, Form DD-2329, to be used
by the summary court officer.

b. A reservist may be tried by summary court-martial
either while on active or inactive duty training. A reservist,
not on active duty, may be ordered to active duty for trial by
SCM. A summary court-martial conducted during inactive duty
training may be in session only during normal periods of such
training. A period of inactive duty training shall not be
scheduled solely for the purpose of conducting a SCM.

2.F. SCM PUNISHMENTS
2.F.1. Maximum Punishments
a. The following maximum punishment that may be

adjudged at a SCM on an E-4 or below [see, subparagraph 2.F.2
below.]:

(1) One month confinement

(2) Forty-five days hard labor without confinement;
(3) Two months restriction;

(4) Forfeiture of 2/3 of one month's pay, or a fine

not exceeding the amount of 2/3 of one month's pay,
or both fine and forfeiture but the combination
not to exceed 2/3 of one month's pay;

(5) Reduction to the lowest pay grade; and

(6) Reprimand.

b. The following maximum punishment that may be adjudged
at a SCM on an E-5 or above:

(1) Two months restriction;

2-5



CHAPTER 2 MILITARY JUSTICE MANUAL
SUMMARY COURTS-MARTIAL COMMANDANT INSTRUCTION M5810.1D

(2) Forfeiture of 2/3 of one month's pay, or a fine
not exceeding the amount of 2/3 of one month's pay,
or both fine and forfeiture but the combination not
to exceed 2/3 of one month's pay;

(3) Reduction to the next inferior pay grade; and
(4) Reprimand.
2.F.2. Limitations on Punishment

a. The maximum forfeiture of pay, and the maximum reduction in
pay grade may be adjudged, regardless of whether any other punishment
is adjudged.

b. A sentence imposed upon enlisted members above the
pay grade of E-4 may not include confinement, hard labor without
confinement, or reduction in grade except to the next inferior
grade. This includes an E-5 who is reduced by the summary court-
martial to E-4. [See, RCM 1301 (d) (2) .]

c. Confinement on bread and water or diminished rations
is not authorized in the Coast Guard.

d. The forfeiture of pay, fine, or combination of
forfeiture and fine may not exceed two-thirds of one month's pay
(total). A forfeiture may be allocated to occur over a two-month
period. A forfeiture or fine shall be recorded in the exact whole
dollar amount. A forfeiture will also be recorded in the amount
to be forfeited each month, followed by the number of months the
forfeiture will last. [See, RCM 1003 (b) (2).]

e. A fine may only be adjudged in an amount equal to or
less than the maximum forfeiture that could have been adjudged and
should normally only be adjudged when the offense committed
resulted in unjust enrichment to the accused.

f. If a reduction in pay grade is adjudged along with a
forfeiture or fine, the maximum amount of the forfeiture, fine, or
both shall be based upon the pay grade to which the accused is
reduced.

g. A sentence that includes restriction and hard labor
without confinement may be imposed as an appropriate punishment so
long as it does not exceed the maximum limit for each. (For
example: 60 days restriction and 45 days hard labor without
confinement would be a proper combination of the two punishments.)
The combined punishments shall be served concurrently, unless
otherwise suspended or deferred.

h. A sentence that includes a combination of
confinement and restriction may be imposed as an appropriate
sentence so long as it does not exceed the maximum amount of
confinement authorized. Restriction can be substituted for
confinement at the rate of 2 days restriction for each day of
confinement. (For example: 15 days confinement and 30 days
restriction would be a proper combination of the two punishments.)
The combined punishments shall be served consecutively, unless
otherwise suspended or deferred.
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i. A sentence that includes confinement and hard labor
without confinement may be imposed as an appropriate punishment so
long as it does not exceed the maximum amount of confinement
authorized. Hard labor without confinement can be substituted for
confinement at the rate of 1 1/2 days hard labor without

confinement for each day of confinement. (For example: 16 days
confinement and 21 days hard labor without confinement would be a
proper combination of the two punishments.) The combined

punishments shall be served consecutively, unless otherwise
suspended or deferred.

j. Records of nonjudicial punishments and prior SCM are
not "convictions" and shall not be noted as convictions in the
record of trial. If obtained from the accused's personnel records

and properly introduced in evidence, records of nonjudicial
punishment and prior SCM may be considered as evidence of the
accused's prior military service.

k. No confinement or restriction may be imposed on a
reservist tried by summary court-martial conducted during inactive
duty training, or active duty pursuant to an order unless the
order was approved by Commandant (G-WTR). Forfeitures imposed on
a reservist at a SCM may be collected from pay received during
subsequent periods of service whether active or inactive duty.

2.G. SCM POST TRIAL MATTERS

2.G.1. Record of Trial [ROT]
The record of trial [ROT] shall be prepared in accordance with RCM
1305 and Appendix 15, MCM.

a. In cases where a plea of not guilty has been entered
for one or more specifications of which the accused is found
guilty, the ROT shall contain a summary of all evidence received
at trial used to prove each element of any offense of which the
accused was found guilty. A summary of evidence considered during
sentencing is not required.

b. The convening order, if any, the charge sheet and
all documentary evidence shall also be attached to the ROT.
Photographs of physical evidence should be obtained and attached
to the ROT.

2.G.2. Forwarding of ROT

After a copy is given to the accused, the original and two copies
shall be forwarded to the convening authority, except as noted in
subparagraph 2.G.2.b below.

a. The accused may submit matters per RCM 1105 within 7
days after the sentence is announced. The convening authority may
extend this period by 20 days for good cause.
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b. The convening authority shall take action on the
record as per RCM 1107. Consultation with the servicing legal

office is strongly advised, but not required, prior to taking SCM
action. No action by the convening authority is required in cases
resulting in an acquittal. The ROT of an acquittal may be
forwarded directly to Commandant (G-LMJ) after the summary court
officer authenticates the ROT.

2.G.3. Effective Date of Punishment

Confinement starts on the date announced unless otherwise deferred
by the convening authority. All other approved and unsuspended
punishment are effective on the date of the convening authority's
action.

2.G.4. Suspension

A summary court officer may not suspend any part of a sentence.
The court may recommend suspension of all or a part of a sentence
to the convening authority.

2.G.5. Vacation of Suspension

2.G.5.a. Persons Authorized to Vacate
Any commanding officer authorized to convene a SCM may vacate the
suspensions during the period of probation.

2.G.5.b. Reason for Vacating

Vacation of a suspension may only be based on an offense under the
UCMJ committed during the period of suspension, or violation of a
condition of suspension [see, RCM 1109].

2.G.5.c. Vacation Proceedings

Except for instances where the basis for the vacation is the
current unauthorized absence of the probationer, a commanding
officer shall conduct an informal hearing on the alleged violation
of probation before vacating the suspension of any punishment.
During the hearing the probationer shall be given the opportunity
to be heard in person and to present witnesses and documentary
evidence. [See, RCM 1109(e).] Enclosure (7b) or correspondence in
a similar format shall be prepared to insure these requirements
are met and to record the proceedings. The completed original
shall be forwarded in the same manner as the ROT for the SCM.

2.G.5.d. When Probationer Ordered into Confinement

When the probationer has been ordered into confinement under RCM
1109 (c) (1), the officer conducting the vacation hearing required
by RCM 1109 (e) shall normally complete the hearing within the
seven-day period noted in RCM 1109 (c) (4). Failure to complete



MILITARY JUSTICE MANUAL CHAPTER 2
COMMANDANT INSTRUCTION M5810.1D SUMMARY COURTS-MARTIAL

the hearing within this time frame shall be immediately reported
to the Officer Exercising General Court-Martial Jurisdiction
(OEGCMJ) .

2.G.5.e. Effective Date of Vacation
A punishment that has been suspended takes effect on the date the
commanding officer orders the suspension vacated.

2.G.5.f. Effect of Vacation
Vacation of a suspension is not a bar to nonjudicial punishment or
a court-martial for an offense that formed the basis for the wvacation.

2.G.6. Promulgating Orders
An order promulgating the results of trial by SCM is not required.

2.H. REVIEW AND FORWARDING SCM RECORD

2.H.1. Review by Law Specialist

After action by the convening authority, the record shall be
forwarded to the legal office of the OEGCMJ over the convening
authority for review by a law specialist in accordance with RCM
1112. A review under RCM 1112 is not required in those cases
resulting in an acquittal. If upon review the law specialist
determines that there is insufficient evidence to support an
element of an offense, or if any other corrective action is
required as a matter of law, the law specialist should inform the
summary court officer and provide an opportunity for the ROT to be
corrected pursuant to RCM 1104 (d). This notice of the need for
correction action should be made to the summary court officer
prior to the forwarding of the ROT to the OEGCMJ for any
corrective action required by RCM 1112 (e).

2.H.2. Review by Chief Counsel on Behalf of The Judge Advocate
General

The accused may request review of a final conviction by SCM by the

Chief Counsel, on behalf of the Judge Advocate General in

accordance with RCM 1201 (b) (3).

2.H.3. Forwarding of record
All original ROTs will be forwarded to Commandant (G-LMJ) :

a. When the conviction becomes final pursuant to RCM
1209 (a) (2) (A) and Article 76, UCMJ;
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b. When further action by the Chief Counsel on behalf

of the Judge Advocate General is required pursuant to RCM
1112 (g) (1); or

c. When the record is authenticated by the summary officer
in cases resulting in an acquittal.
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3.A. COURTS-MARTIAL CONVENING AUTHORITIES
3.A.1. General Courts-Martial Convening Authorities
By virtue of the authority of Article 22, UCMJ, the Secretary has
designated the following commanding officers of the Coast Guard or their
successors in command as general court-martial convening authorities
[see, enclosure (9)]:

a. Commandant of the Coast Guard.

b. Commander of any Coast Guard Area.

c. Commander of any Coast Guard District.

d. Commander of any Maintenance and Logistics Command.

e. Superintendent, Coast Guard Academy.
3.A.2. Special Courts-Martial Convening Authorities
By virtue of the authority of Article 23, UCMJ, the Secretary has
designated the following commanding officers of the Coast Guard or
their successors in command as special court-martial convening

authorities [see, enclosure (9)]:

a. Commanding officers of all Coast Guard units, some of whom
have specific statutory authority.

b. Commanding Officer, Headquarters Staff, USCG Headquarters.

c. Commanding Officer, Staff Enlisted Personnel, Atlantic and
Pacific Area.

d. Commanding Officer, Staff Enlisted Personnel, Coast Guard
Maintenance and Logistics Command, Atlantic and Pacific.

e. Commanding Officer, Staff Enlisted Personnel, at each
Coast Guard District Office.

f. Commanding Officer, Enlisted Personnel, USCG Academy.
g. Commanding Officer, Enlisted Personnel, USCG Yard.
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h. Commanding Officer, Military Personnel, USCG, National
Pollution Funds Center.

3.A.3. Areas of Responsibility

3.A.3.a. Authority Not Limited By Geography

The authority to convene general and special courts-martial is
universal and is not limited by geography, unit or personnel
assignment, unit location or chain of command. A properly constituted
court-martial may try any person subject to the UCMJ, even if the
accused is not under the command of the convening authority [see, RCM
601 (b)]. Geographic areas of primary responsibility are designated for
administrative purposes only and neither creates exclusive jurisdiction
with any of the individual officers exercising general and special
courts-martial jurisdiction nor operate as a limitation on
jurisdiction. As a practical matter, however, the accused ordinarily
will have to be subject to the orders of the convening authority or
otherwise under the convening authority's control to assure appearance
of accused at trial. It is strongly recommended that prior to referral
of charges, if the member against whom charges have been preferred is
not a member of or under the command of the convening authority, Coast
Guard convening authorities advise the member's commanding officer of
the impending referral.

3.A.3.b. Primary General Court-Martial Jurisdiction

(1) District and Area Units
District Commanders exercise primary general court-martial jurisdiction
over personnel of their respective District units. Area Commanders
exercise primary general court-martial jurisdiction over personnel of
their respective Area units. Area Commanders may forward charges to
subordinate convening authorities for disposition. Area Commanders may
authorize the cognizant MLC Commander to exercise primary general
court-martial jurisdiction over personnel assigned to the respective
Area staff, Area units, and District units over which the Area
commander exercises authority as the District Commander.

(2) MLC and Headquarters Units
MLC Commanders exercise primary general court-martial jurisdiction over
personnel of all MLC and headquarters (including Headgquarters) units
assigned to, or operating within, their respective areas.

(3) Non-Coast Guard Commands
MLC Commanders exercise primary general court-martial jurisdiction over
Coast Guard personnel assigned to all non-Coast Guard commands, such as
joint commands, joint task forces, unified commands, or other specified
combatant commands, operating within their respective areas, for
matters forwarded for parent service disposition.
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(4) Coast Guard Academy
Superintendent, Coast Guard Academy exercises general court-martial
jurisdiction over all Coast Guard units and personnel assigned to the
Coast Guard Academy.

3.B. RESTRICTION ON EXERCISE OF COURT-MARTIAL JURISDICTION

3.B.1. Limitation on Authority by Superior Commander
Superior authority may restrict the exercise of authority to convene
summary and special courts-martial. [See, RCM 504.]

3.B.2. Normal Convening Authority is an Accuser

A commanding officer who is an accuser or is otherwise disqualified in

a case may not refer the charges in that case to trial by general or
special court-martial. In such a case, the draft charges and
accompanying paperwork shall be forwarded to the next superior in the
chain of command authorized to convene the type of court-martial deemed
appropriate [see, section 3.A above]. The definition of an "accuser" as
used in this section is broader than the individual who swears, or

makes charges against another [see, Article 1(9), UCMJ, RCM 307 (a)
Discussion]. An "accuser" is also an individual who was a victim of the
alleged offense(s) or whose personal interest outweighs his or her
professional responsibilities. The advice of the command's servicing
legal office should be sought in any case in which a potential

convening authority believes he or she might be disqualified or might

be considered an accuser in the broadest sense of that term.

3.B.3. Jurisdiction Limitations Under Articles 2 and 3, UCMJ

3.B.3.a. Retired Members

No case of a retiree amenable to jurisdiction under Article 2(a) (4) or
(5), UCMJ will be referred for trial by court-martial without the prior
authorization of the Chief Counsel. This rule applies to offenses
allegedly committed by such persons regardless of whether they were on
active duty either at the time of the alleged offense or at the time
they were accused or suspected of the offense. Specific authorization
from the Chief Counsel should also be obtained for the apprehension,
arrest, or confinement of any person amenable to trial by court-martial
solely by reason of the provisions of Articles 2 (a) (4)-(5), UCMJ.

3.B.3.b. Public Health Service Members

Prior to taking action under the UCMJ against an active duty member of
the Public Health Service [PHS] assigned to duty and serving with the
Coast Guard, the convening authority should contact his or her
servicing legal office to obtain a copy of the current
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USCG - USPHS Memorandum of Understanding, which may contain procedural
guidance concerning military justice and disciplinary proceedings
involving PHS employees.

3.B.3.c. Reservists

The OEGCMJ will obtain prior approval from Commandant (G-WTR) if
confinement or other restraints on liberty are contemplated as
punishments in the case of a Reservist ordered to active duty for
trial. [See, Article 2(d) (5), UCMJ; section 3.E below.; chapter 3,
Reserve Policy Manual, COMDTINST M1001.28 (series)].

3.B.3.d. Jurisdiction to Try Certain Personnel Under Article 3, UCMJ
No case in which jurisdiction is based on Article 3(a)-(c), UCMJ,
should be referred for trial by court-martial without the prior
authorization of the Chief Counsel. Specific authorization from the
Chief Counsel should also be obtained for the apprehension, arrest, or
confinement of any person amenable to trial by court-martial solely by
reason of the provisions of Article 3, UCMJ.

3.B.3.e. Waiver of Limitation

Requests for waiver of the limitations in subparagraphs 3.B.3.a-d.
shall be addressed to Commandant (G-LMJ) for further forwarding to the
Commandant (G-WTR) or the Chief Counsel, as appropriate, and shall be
forwarded by mail or other expeditions means. Requests should normally
be forwarded by mail but may, if considered necessary, be requested by
message, fax, e-mail, or telephone. Each request shall contain the
following information:

(1) The nature of the offense or offenses charged;
(2) A summary of the evidence in the case;

(3) The facts showing amenability of the accused to trial by
court-martial;

(4) Whether civil jurisdiction exists;

(5) The military status of the accused or suspected person
at the present and at the time of the alleged offense; and

(6) The reasons that make trial by court-martial advisable.
If authorization is withheld under this paragraph or the waiver denied,
the Chief Counsel may direct alternative action or actions, if any, to
the convening authority. The foregoing rules shall not impede the
preferring and processing of sworn charges under Article 30, UCMJ, when
such preferring and processing are necessary to prevent the barring of
trial by the statute of limitations [see, Article 43, UCMJ].
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3.B.4. Cases Adjudicated or Pending Adjudication in Domestic or
Foreign Criminal Courts
No person in the Coast Guard may be tried for the same acts that
constitute an offense against state or foreign law, and for which the
accused has been tried or is pending trial by the state or foreign
country, without first obtaining authorization from the Chief Counsel.
Letter requests for authorization shall contain complete justification
as to why deviation from the general policy against second trials [see,
RCM 201(d)] is appropriate. This policy is based on comity between the
Federal Government and State/Foreign Governments and is not intended to
confer additional rights upon the accused. "Pending trial" means that
an indictment or information has been brought against the accused or
that the accused is being held over for trial based on a judicial
probable cause hearing. Any pre-trial diversion or similar program does
not amount to being "tried" or "pending trial." In any case, close
coordination with officials of other jurisdictions may be necessary to
ensure that the policy against second trials is followed, and because
many such jurisdictions have laws prohibiting second trials for persons
tried in federal courts or courts-martial. This requirement for prior
approval from the Chief Counsel applies also to trial by summary court-
martial and NJP for offenses tried or pending trial by state or foreign
country.

3.B.5. Other Agreements

Overseas, international agreements, such as Status of Forces Agreements
[SOFA], may affect the decision of whether to exercise court-martial
jurisdiction.

3.B.6. Cases Involving Classified Information

Special procedures apply where evidence at a court-martial may be
classified [See, MRE 505 for procedures relating to trial of

cases involving classified information]. Early action to obtain
security clearances for court personnel should be taken to avoid speedy
trial issues. [See, Information Security Program, COMDTINST M5510.21
(series), for additional precautions regarding classified information
handling.] Additional special procedures and policies apply where
evidence at the court-martial may involve cryptographic systems and
publications. [See, unit Security Manager for most current

guidance.] The convening authority will notify the Chief Counsel of any
case involving classified information. [See, section 4.A below.]

3.B.7. Major Federal Offenses

3.B.7.a. Background

Federal civil authorities may have concurrent jurisdiction with
military authorities over offenses committed by military personnel that
violate both federal criminal law and the UCMJ. The Attorney General
and the Secretary of the Department of Transportation have agreed on
guidelines for determining which authorities shall have jurisdiction to
investigate and prosecute major crimes in particular cases [see,
Appendix 3.1, MCM;
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enclosure (24a)]. Coordination between the servicing legal office and
the Chief Counsel should begin as soon as this issue is identified.

3.B.7.b. Limitations on Court-Martial Jurisdiction

Commanding officers receiving information indicating that Coast Guard
personnel have committed a major Federal offense (including any major
criminal offense committed on a Coast Guard installation) may refrain
from taking action with a view towards trial by court-martial and cause
further investigation by CGIS. In the event that the investigation of
any such case is referred to a Federal civilian investigative agency,
the cognizant U.S. Attorney, subject to the exceptions set forth below,
will normally conduct any resulting prosecution.

3.B.7.c. Exceptions

(1) Where it appears Coast Guard personnel have committed
several offenses, including both major federal offenses and serious but
purely military offenses, Coast Guard authorities are authorized to
investigate all of the suspected military offenses, and such of the
civil offenses as may be practical, and to retain the accused for
prosecution. Any such action should be reported immediately to the
Chief Counsel, the servicing legal office, and OEGCMJ.

(2) When, following referral of a case to a civilian federal
investigative agency for investigation, the cognizant U.S. Attorney
declines prosecution, the investigation may be resumed by Coast Guard
military authorities. The command may notify the Chief Counsel and
commence court-martial proceedings if circumstances warrant.

(3) If during a federal civilian investigative agency
investigation, circumstances arise that favor the exercise of
jurisdiction by Coast Guard authorities, the OEGCMJ will contact the
cognizant U.S. Attorney to seek approval for trial by court-martial and
inform the Chief Counsel. If agreement cannot be reached at the local
level, the matter shall be referred to the Chief Counsel for disposition.

3.B.7.d. Related Matters
[See, section 7.B below for delivery of personnel to
federal authorities.]

3.B.8. Capital Offenses

Coast Guard special court-martial convening authorities are not
authorized to refer offenses that have a potential maximum punishment
of death or life imprisonment to special courts-martial without first
obtaining the written consent of the OEGCMJ. [See, RCM 201 (f) (2) (A).]
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3.C. PRETRIAL RESTRAINT AND CONFINEMENT
3.C.1. General

3.C.1.a. Pretrial Restraint

Pretrial restraint is either a moral or physical restraint on a member
imposed before or during disposition of offenses. No person may be
ordered into restraint before trial except for probable cause. Probable
cause to order pretrial restraint exists when there is a reasonable
belief that:

(1) The member committed an offense under the UCMJ; and

(2) The restraint is required by the circumstances
(generally, when the member may be a danger to the
community or is a flight risk).

Pretrial restraint may not be used as a form of punishment. The
restraint should not be more rigorous than the circumstances require to
ensure the presence of the member restrained and to prevent foreseeable
serious criminal misconduct. RCM 304 contains specific guidance
regarding pretrial restraint including: types of pretrial restraint,
who may order pretrial restraint, when a person may be restrained,
procedures for ordering pretrial restraint, prohibition against
pretrial restraint as punishment, release, and administrative
restraint.

3.C.1.b. Pretrial Restraint of Reservist

(1) Pretrial restraint in the form of restriction or arrest
should not be imposed on a reservist who is not on active duty. If it
is necessary to confine a reservist who is not on active duty, he or
she should be ordered to active duty as soon as possible thereafter.

(2) A reservist may be retained on active duty until the
completion of action in a case where the offense is such as to warrant
trial by court-martial. [See, chapter 3, Reserve Policy Manual,
COMDTINST M1001.28 (series).] Retaining a reservist on active duty does
not constitute pretrial restraint.

3.C.1.c. Pretrial Confinement

Pretrial confinement is physical restraint depriving a member of

freedom pending disposition of charges. RCM 304 and 305 and this
section shall be consulted in all cases in which a Coast Guard member

is restrained or confined pending disposition of charges. No person may
be ordered into pretrial confinement except for probable cause.

Probable cause to order pretrial confinement exists when there is a
reasonable belief that:

(1) The member committed an offense under the UCMJ,

(2) The member is either flight risk (i.e., he or she
will not appear at trial absent confinement) or likely to commit
additional serious criminal misconduct (i.e., future

misconduct), and
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(3) Less severe forms of restraint are inadequate.
Pretrial confinement is only appropriate in contemplation of
disposition at a special or general court-martial. RCM 305 contains
specific guidance regarding pretrial confinement, including: who may be
confined; who may order confinement; when a member may be confined;
advice to the accused upon confinement; military counsel rights; who
may direct release from confinement; notification and action required
of the commander of the confinee; procedures for review of pretrial
confinement; provision for review by the military judge; remedy for
noncompliance; and exceptions to the application of the provisions of
the rule. A sample letter from the member's commanding officer
notifying the member of the imposition of pretrial confinement and his
or her rights is in enclosure (8a). Confinees shall be afforded
facilities and treatment in accordance with Article 8.F., Coast Guard
Personnel Manual, COMDTINST M1000.6 (series) and applicable regulations
of the confinement facility into which ordered.

3.C.1.d. Ordering Pretrial Confinement

Only a commanding officer to whose authority an officer is subject may
order pretrial confinement of that officer [see, RCM 304 (b) (1)]. Any
commissioned officer may order any enlisted member into pretrial
confinement [see, RCM 304 (b) (2)]. A confinement order [Form NAVPERS
1640/4] will be used. The form is available on Jetform Filler in the
OGA section and a blank form is found at enclosure (8g). Enclosures
(8f) and (8h) are a sample confinement (pretrial) order and
instructions for completing the confinement order.

3.C.2. Military Attorney

A member ordered into pretrial confinement must be advised he or she is
entitled to consult with a military attorney. A member who requests a
military attorney shall be provided with a detailed military attorney
[see, paragraph 3.H.2 below] for the purpose of the initial

review required by RCM 305(i). The member has no right to an individual
military attorney of his or her own selection.

3.C.3. Commanding Officer's Review of Pretrial Confinement
3.C.3.a. Responsibilities

(1) The commanding officer should promptly consult his or
her servicing legal office;

(2) The commanding officer must ensure that a neutral and
detached officer determines within 48 hours of confinement whether
probable cause exists to continue pretrial confinement; and,

(3) The commanding officer must personally decide within 72
hours whether pretrial confinement will continue and prepare a written
memorandum documenting his or her decision [see, RCM 305 (h) (2) (C)].
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3.C.3.b. Single Determination

The 48-hour determination and 72-hour review may be combined into a
single determination and written memorandum completed by the commanding
officer within 48 hours of confinement [see, RCM 305 (h) (2) (A)]. A
commanding officer who ordered pretrial confinement is not precluded
from making the 48-hour determination if he or she is otherwise neutral
and detached regarding the case. Preparation of the commanding
officer's memorandum should be coordinated with the servicing legal
office. A sample memorandum from the commanding officer to the initial
review officer that fulfills both the 48-hour and 72-hour requirements
is found in enclosure (8a).

3.C.3.c. Pretrial Restriction Tantamount to Confinement

Pretrial confinement includes pretrial restriction that is tantamount

to confinement. Pre-trial restriction is tantamount to confinement when
the restraints on the member's liberty and freedom of movement so
closely resemble confinement that their effect upon the accused is the
practical equivalent of confinement. The actual nature of the restraint
imposed, and not the characterization of it by the officer imposing it,
will be the controlling factor in distinguishing between pretrial
restriction and pretrial restriction tantamount to confinement.

3.C.4. Review of Pretrial Confinement by Initial Review Officer [IRO]

3.C.4.a. General

Under RCM 305, a review of the adequacy of probable cause to believe a
member in pretrial confinement committed an offense, the necessity for
continued pretrial confinement, and the conditions of confinement, must
be conducted by a neutral and detached officer within 7 days of the
imposition of confinement.

3.C.4.b. Designating IROs

Each OEGCMJ having a DoD military correctional facility located within
his or her geographic area of responsibility shall designate one or
more officers of the grade of 0-4 or higher to act as the IRO for

purposes of RCM 305(1i) (2). Officers designated as IRO should be neutral
and detached, should be selected for their maturity and experience,
and, if practicable, should have had command experience. The OEGCMJ

shall authorize each IRO to approve continued confinement or order the
immediate release of pretrial confinees whose cases are referred to
him or her for initial review.

3.C.4.c. Using the DoD Confinement Facility IRO

The OEGCMJ may authorize and accept the RCM 305 initial review
conducted by a duly designated IRO assigned to the confinement
facility. Most DoD confinement facilities have permanently assigned
IROs and will conduct an RCM 305 review of the pretrial confinement
order independent of a Coast Guard review.
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3.C.4.d. Procedure

(1) After a member is ordered into pretrial confinement, the
member's commanding officer shall prepare a memorandum in accordance
with RCM 305 (h) (2) (C). This memorandum shall be forwarded, by the most
expeditious means, to the appropriate servicing legal office. A copy of
the memorandum shall be forwarded to the military attorney assigned to
represent the member at the IRO hearing. In addition to the information
specifically required by RCM 305 (h) (2) the commanding officer shall
include in the memorandum any other information necessary for the IRO
to make a complete and informed review of the commanding officer's
confinement decision.

(2) The servicing legal office shall promptly pass the
commanding officer's confinement memorandum to the IRO appointed to
review the confinement decision.

(3) Upon receipt of the commanding officer's confinement
memorandum, and in any event within 7 calendar days of the imposition
of confinement, the IRO shall review the memorandum submitted by the
accused's commanding officer, ensure the accused is notified of his
rights [see, enclosure (8c)] and may also:

(a) Consider additional written matters submitted by the
accused; or

(b) Hold either a personal or telephonic interview with
the accused and the accused's attorney, if any, at which a representative
of the accused's command may also appear, the purpose of which is to hear
statements made by either or both parties regarding the continued pretrial
confinement of the accused.

(4) The personal or telephonic interview should be informal
and non-adversarial in nature. With the exception of Military Rules of
Evidence [MRE], Section V (Privileges) and MRE 302 and 305, the
Military Rules of Evidence shall not apply to the matters considered.

An Initial Review Procedure Guide and an acknowledgment of rights form
can be found in enclosures (8b) and (8c). Enclosure (8d) is a suggested
format for a record of the proceeding.

(5) RCM 305 authorizes the IRO, for good cause, to extend
the time limit for completion of the initial review to 10 days after
the imposition of pretrial confinement.

(6) If the necessity for pretrial confinement is not proved
by a preponderance of the evidence, the IRO shall promptly order the
accused's release and advise the confinement facility and the command
ordering the accused into confinement. That command may thereafter
impose any form of pretrial restraint, other than confinement, deemed
necessary in accordance with the provisions of RCM 304.

(7) The IRO shall also review the conditions of the
accused's pretrial confinement. The purpose of this review is to assure
that the conditions of confinement do not amount to punishment in
violation of Article 13, UCMJ. Conditions that are intended
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to punish the pretrial confinee violate Article 13, UCMJ, unless

they are imposed for infractions of discipline while confined. TIf the
IRO finds that confinement conditions violate Article 13, UCMJ, those
conditions shall be brought to the attention of the commanding officer
and servicing legal office for the responsible OEGCMJ. The commanding
officer, in consultation with the servicing legal office, shall review
those conditions and determine whether they violate Article 13, UCMJ.
Upon determining that the conditions violate Article 13, UCMJ the
commanding officer shall correct them, move the accused to a facility
where such violations do not exist, or release the accused from
pretrial confinement.

(8) Promptly after the conclusion of the informal hearing
the IRO shall determine whether the accused should remain in confinement.
The decision to release the member or continue confinement
shall be reduced to a written memorandum and include the IRO's
conclusions, including the factual findings on which they are based.
Enclosure (8e) contains a sample format for the IRO's written decision.
A copy of the decision memorandum shall be promptly provided
to the accused, the command, and servicing legal office for the
responsible OEGCMJ. The original memorandum and all documents
considered by the IRO shall be delivered to the command ordering the
accused into pretrial confinement where they shall be maintained until
trial counsel is assigned and takes possession of the documents.

(9) Once ordered released by the IRO, the accused may be
returned to confinement only as provided by RCM 305(l). If returned to
confinement, the provisions of RCM 305 and this section apply anew.

(10) The decision of the IRO is final except as provided by
RCM 305(j). If release from confinement is denied, however, the accused
may later petition the IRO for a new consideration of the case. Such a
petition must be based on new circumstances that have arisen since the
initial determination was made or on new information available
concerning the legality or appropriateness of confinement. The IRO may
hold a new hearing.

(11) In the rare case where the TIRO to whom the OEGCMJ
assigns a case is not neutral and detached with respect to the order
into confinement, he or she shall promptly advise the OEGCMJ, who shall
assign the case to another IRO.

(12) Any OEGCMJ is authorized to empower any IRO of the
military service operating a confinement facility in which a Coast
Guard member is in pretrial confinement to release a Coast Guard
pretrial confinee on the terms of the regulations applicable to the
pretrial confinement review system of that service. Such decision if
neutral and detached and in accordance with RCM 305 satisfies the
requirements of RCM 305 and this section.

(13) When Commandant (G-WPM) has authorized pretrial
confinement in a civilian facility pursuant to Article 8.F.4.C., Coast
Guard Personnel Manual, COMDTINST M1000.6 (series), that authorization
shall direct either the District or MLC Commander within whose
geographical area of responsibility the civilian facility is located,
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to provide for review by an IRO in the same manner as prescribed
herein for members confined in military confinement facilities.

(14) The OEGCMJ may, at the request of a command within his
or her area of responsibility, make available a neutral and detached
review officer to hold a hearing in the case of an accused prior to any
initial order into pretrial confinement. In that case the reviewing
officer shall make the initial determination as to the appropriateness
of pretrial confinement, and there need not be an additional reviewing
officer's hearing except as provided in subparagraphs 3.C.4.(9)-(10).

(15) This section does not apply to cases of Coast Guard
members assigned to units of another military service who are placed in
pretrial confinement by an officer of that service. The pretrial
confinement review program of the military service to which the accused
is assigned shall apply. It is important to note that while a member
may be ordered to perform duties with another service he or she may
actually be assigned to a Coast Guard commander and, in that case, the
Coast Guard commander is responsible for executing the provisions of
this section.

3.D. PREPARATION AND FORWARDING OF CHARGES

3.D.1. Preparation of Charge Sheet

Proper preparation of the charge sheet (Form DD-458) is the foundation
of each trial and describes in precise terms the crime with which an
accused is charged and must defend against and also the crime that the

government must prove. [See, RCM 307.] Form DD-458 is available
on the standard workstation. The servicing legal office should be
consulted prior to preparing a charge sheet. Preferral of charges

(i.e., signing block 11.d. of the charge sheet) has critical

legal ramifications because it may constitute the start of time for
speedy trial purposes. Charges shall not be signed and sworn

(block 11.d.) without prior consultation with the servicing legal office.
Failure to comply with the procedural requirements for

preferral and notice of charges under RCMs 307, 308, and 707 may
preclude military justice action, if speedy trial provisions are
violated. A blank charge sheet is found at enclosure (10a).

Appendix 4, MCM and enclosure (10b) contains a sample charge sheet.
Enclosure (10c) contains detailed instructions for the

preparation of the charge sheet. Errors in the charge sheet may be
corrected in accordance with RCM 603. The officer making corrections on
the charge sheet should initial them. When charges are recommended as a
result of an administrative investigation under the Administrative
Investigations Manual, COMDTINST M5830.1 (series), a draft charge sheet
(not signed and sworn) may be submitted as an enclosure to an
investigative report.
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3.D.2. Forwarding of Charges

3.D.2.a. Special and Summary Court-Martial Cases

When a commanding officer taking action on charges deems trial by
special or summary court-martial appropriate, but is not authorized to
convene the court-martial, the charges and accompanying paperwork shall
be forwarded to the next superior in the chain of command authorized to

convene the type of court-martial deemed appropriate. In the case of
commanding officers of headquarters units, the charges and accompanying
paperwork will be forwarded to the OEGCMJ. [See, subparagraph

3.A.3.b(2) above.]

3.D.2.b. General Courts-Martial Cases

When a commanding officer taking action on an investigation in
compliance with the provisions of Article 32, UCMJ, deems trial by
general court-martial to be appropriate, but is not authorized to
convene such court-martial or finds the convening of such court-martial
impracticable, the charges and accompanying paperwork will be forwarded
to the OEGCMJ, along with the commanding officer's recommendation.

3.D.2.c. Forwarding with Disposition Recommendation

A commanding officer may always forward charges and accompanying
paperwork to the next superior in the chain of command with a
recommendation for disposition and an explanation why the matter is
forwarded for disposition. [See, RCM 401 (c) (2).] This may be

done, for example, by a special court-martial convening authority who
believes that a charge(s) should be investigated at an Article 32, UCMJ
investigation and, after consulting with the servicing legal office and
the superior commander, believes the superior commanding officer has
more resources with which to comply with the requirements of Article
32, UCMJ and RCM 405.

3.D.3. Disposition of Investigations when a Member has
Transferred

3.D.3.a. Investigating Command

When a member transfers from a command prior to the completion of an
investigation into matters that may form the basis for charges against
that member under the UCMJ, or, a command obtains information that a
member, while previously attached to the command, committed acts that
may form the basis for charges against that member under the UCMJ, the
command from which the member has transferred retains responsibility to
determine if an investigation is warranted, and if so, promptly
complete an investigation of the matter.

3.D.3.b. Prosecutorial Discretion

Upon completion of an investigation, the commanding officer of the
investigating command should determine an appropriate disposition of
the matter. In making this determination, the matter should be
discussed with the servicing legal office. The commanding officer may
forward the matter with a recommendation for disposition to
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another appropriate convening authority or to the current command of
the member. The recommended disposition may be no further action,
further investigation by another command, administrative action, NJP,
or court-martial. If empowered, the commanding officer of the
investigating command may opt to convene a court-martial. A properly
constituted court-martial may try any member subject to the UCMJ, even
if the accused is not under the command of the convening authority so
long as the member is properly ordered to report before the court-
martial. Factors that a convening authority may consider in deciding
whether to convene a court-martial of a member not currently under the
command of the convening authority include, but are not limited to:

(1) The effect upon discipline at that command;

(2) The effect upon operations;

(3) Location of parties, evidence and witnesses; and
(4) Costs.

Consultation between a convening authority not having the member in his
or her command and the current commanding officer of the member is
essential to ensure all factors are properly considered and to ensure
administrative and logistical support. Lack of such consultation, while
unwise, will not deprive a properly constituted court-martial of
jurisdiction.

3.D.3.c. Forwarding Investigation to Another Command

The investigating command may take the following actions if the
commanding officer decides the matter should be disposed of by another
command:

(1) Forward the investigation (e. g., CG-4608 (Report of
Investigation) or CG-4910 (Report of Offense and Disposition)), via his
or her OEGCMJ and the receiving command's OEGCMJ, to the receiving
command (typically, the commanding officer or officer-in-charge of the
member who was the subject of the investigation). If the investigating
command and the receiving command have the same OEGCMJ, the
investigation shall be forwarded via that officer.

(2) Include with the investigation a recommended disposition
of the matter, the reason for the recommended disposition, and the
reason why the investigating command forwarded the investigation.

(3) Include, unless clearly unwarranted, draft and
unsigned proposed charges for use by the OEGCMJ or the receiving
command. Draft charges will focus the receiving command upon the
relevant issues of the case. Charges should not be preferred (signed or
sworn to) without consulting the servicing legal office.
Charges shall not be preferred when an investigating command chooses to
forward the investigation unless preferral is coordinated with the
receiving command. Preferral of charges has critical legal
ramifications because it may constitute the start of time for speedy
trial purposes. [See, RCM 707.]
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3.D.3.d. Action by Receiving Command

When a command receives an investigation and draft charges concerning
an attached member, the receiving command will review and analyze the
investigation and draft charges to determine appropriate disposition.
The receiving command may elect to do nothing, take appropriate
administrative action, impose NJP or, if empowered, convene a court-
martial. The command should consult with its servicing legal office to
determine appropriate disposition. Consultation with the investigating
command is strongly recommended. Upon determination of an appropriate
disposition, the receiving command shall report that determination to
its servicing legal office and the reasons for that determination.

3.E. ORDER TO ACTIVE DUTY OF A RESERVIST

3.E.1. Order to Active Duty for Pretrial Investigation under

Article 32, UCMJ
If charges against a reservist not on active duty are to be submitted
to an Article 32, UCMJ pretrial investigation, the reservist will be
ordered to active duty for the investigation. The OEGCMJ who convenes,
or approves the convening of the Article 32, UCMJ pretrial
investigation, shall issue any necessary recall orders. The reservist
should be released from active duty within one working day of the close
of the taking of evidence. To minimize the disruption on civilian life
and employment, a reservist may be released from active duty during any
extended adjournment and recalled when the proceedings reconvene.

3.E.2. Reservist Ordered to Active Duty for Courts-Martial

An accused reservist must be on active duty to be tried by a special or
general court-martial. [For summary courts-martial, see,

paragraph 2.E.5 above.] The reservist must be recalled before
arraignment [see, RCM 204 (b) (1)]. If a reservist is not already

on active duty, the convening authority shall request the cognizant
OEGCMJ order the reservist to active duty. [See, paragraph 3.B.3.c
above.] Such an order must be approved by Commandant (G-WTR) if
confinement is to be an authorized punishment. To minimize the
disruption on civilian life and employment, a reservist may be
released from active duty during any extended adjournment and recalled
when the proceedings reconvene. A reservist ordered to active duty
may be retained on active duty to serve any adjudged confinement

or other restriction on liberty if the order to active duty

was approved in accordance with Article 2(d) (5), UCMJ, but such

member may not be retained on active duty after service

of the confinement or other restriction on liberty. [See, RCM
1003 (c) (3)] All punishments remaining unserved at the time the
reservist is released from active duty may be carried over to
subsequent periods of inactive-duty training or active duty.
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3.E.3. Procedure

An order to active duty under this chapter will be issued only by an
OEGCMJ. [See, section 3-D, Reserve Policy Manual, COMDTINST
M1001.28 (series).]

3.F. PRETRIAL INVESTIGATIONS UNDER ARTICLE 32, UCMJ

3.F.1. General

Prior to referring a case to a general court-martial an investigation
must be conducted to inquire into the truth of the matters set forth in
the charges, the form of the charges, and the recommended disposition
of the charges. [See, RCM 405.]

3.F.2. Who May Direct a Pretrial Investigation

When in receipt of charges that may warrant trial by general court-
martial, a commanding officer exercising summary or special court-
martial jurisdiction may order an Article 32, UCMJ pretrial
investigation, or may request the OEGCMJ over his or her command to
order a pretrial investigation under Article 32, UCMJ, and RCM 405.
[See, RCM 403 and 404.] When an OEGCMJ over a command from which
charges originate receives a request for an investigation of those
charges, he or she may order a pretrial investigation in accordance
with the provisions of RCM 405 after which additional action under RCM
407 may be taken, as appropriate. An OEGCMJ is not required to conduct
an investigation under Article 32, UCMJ when matters are referred to
him or her for that purpose. The convening of an Article 32, UCMJ
investigation is solely a matter within the discretion of the convening
authority and, in some cases, other forum(s) for determining
appropriate action might be determined more appropriate.

3.F.3. Investigating Officer
The officer convening the pretrial investigation may request assistance
from Commandant (G-LPD) in identifying a law specialist available to
serve as an Article 32, UCMJ investigating officer. Requests shall be
made by submitting a letter or message request to Commandant (G-LPD),
copy to Commandant (G-LMJ). The request shall contain the following
information:

a. Case name;

b. Tentative convening date;

c. Estimated duration of the investigation;

d. General nature of the charge(s);

e. Name of any attorney, if assigned;

f. Whether the accused is in pretrial confinement; and,
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g. The date charges were preferred, if at all.

3.F.4. Reporter

A reporter will not be detailed to an investigation under Article 32,
UCMJ unless the OEGCMJ over the accused so authorizes in unusual or
complex cases. Any request that a recorder be detailed to the
investigation will be forwarded to the convening authority for a
decision.

3.F.5. Procedure

Enclosure (1l2a) is an Article 32, UCMJ procedural guide. A sample IO
report in both letter and Form DD-457 format are located at enclosures
(12b) and (12c), respectively. A blank Form DD-457 can be obtained from
Jet Form Filler or can be found at enclosure (12d). A sample IO letter
to the accused in preparation for the hearing is found at enclosure
(12e). A suggested script for an Article 32, UCMJ hearing is found at
enclosure (12f). The most current versions of the procedural guide and
script are posted on the Commandant (G-LMJ) web page.

3.F.6. Claims of Privilege at Investigations

3.F.6.a. General
Military Rules of Evidence governing privileges are found in Part III,

Section V, MCM [see, MRE 501-513]. These privileges include
attorney-client communications (MRE 502), communications to clergy (MRE
503), husband-wife communications (MRE 504), classified information (if

disclosure would be detrimental to the national security) (MRE 505),
other government information (if disclosure would be detrimental to the
national security) (MRE 506), identity of informant (MRE 507),
disclosure of political vote (MRE 508), deliberations of courts and
juries (MRE 509), and a limited psychotherapist-patient privilege (MRE
513).

3.F.6.b. Mishap Investigations

Information sought or obtained from a MISHAP investigation may be
privileged depending on whether the mishap report is classified as a
Limited Use Report or a General Use Report. Enclosure (2) to the Safety
and Environmental Health Manual, COMDTINST M5100.47 (series), provides
policy regarding use of information from MISHAP investigations.

(1) Limited Use Reports

(a) With the exception of factual information, Limited Use
Reports are privileged from disclosure in their entirety;

(b) In accordance with the Safety and Environmental Health
Manual, the decision to release any information from a Limited Use
Report, including
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factual information obtained therefrom, requires the express consent of
Commandant (G-WK), who will consult with the Chief Counsel. In military
justice proceedings, requests for release of any information from a
Limited Use Report, including factual information contained therein,
shall be sent to Commandant (G-WK), via Commandant (G-LMJ). This
request shall specify the proceeding, the specific information sought
from or anticipated to be contained in the Limited Use Report, why it
is essential to use such information in the proceeding, why such
information cannot be obtained through other means, and why release of
such information would promote the interests of justice. If the issue
of discovery or disclosure of a Limited Use Report arises in a court-
martial, close coordination with Commandant (G-LMJ) and Commandant (G-
WK) is required prior to any release of such information or assertion
of a privilege under MRE 506.

(c) Nothing in this subparagraph should be interpreted to
prohibit an investigating officer from obtaining the evidence contained
in the Limited Use Report from the same sources that provided the
evidence to the MISHAP investigation. The privilege with respect to
Limited Use Reports does not run with the information; only the Report
itself is privileged. Therefore, should a witness or party before the
MISHAP investigation provide evidence at the Article 32
investigation or provide evidence or a statement in any other
administrative or military justice proceeding, nothing in this
sub-paragraph would bar the investigating officer from considering that
evidence or statement.

(2) General Use Reports
General Use Reports are not privileged from disclosure.

3.F.7. Use of Investigative Material

In order to obtain necessary information on preliminary issues, such as
which witnesses to question and initial determinations on witness and
evidence availability, the investigating office may refer to
investigative materials, such as a PIO report or a CGIS Report of
Investigation. Such materials will not be considered in making the
findings required in RCM 405 (j) (2) (H) and (I) unless produced at the
investigation in accordance with RCM 405 (g).

3.G. REFERRAL OF CHARGES TO SPECIAL OR GENERAL COURTS-MARTIAL
3.G.1. Notification

a. After determination to refer a case to special or general
court-martial, the servicing legal office of the appropriate OEGCMJ
shall follow the procedures set forth in subparagraph 3.H.l.a below to
obtain a military judge.

b. When charges are referred to trial by court-martial, a copy
of the charge(s) and specification(s), and a copy of the convening
order shall be forwarded to
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the trial counsel, defense counsel, Commandant (G-L-4) and military
judge detailed to the court-martial.

d. When trial is to be by general court-martial, a copy of the
pretrial investigation conducted pursuant to Article 32, UCMJ, and the
pretrial advice will be furnished to both trial and defense counsel at
or before the time charges are referred to trial.

3.G.2. Contents of Convening Order

The text of the convening order is provided in the forms in Appendix 6,
MCM, and the notes therein. For convenience in adapting the forms in
Appendix 6, MCM to Coast Guard format, a sample summary court-martial
and special court-martial convening order and an example of amendments
to a convening order are contained in enclosures (lla) through (11d).

3.G.3. Signature of Convening Authority

The convening authority shall personally subscribe convening orders and
amending orders. Subordinate officers serving in command in an "acting"
capacity qualify as a convening authority [see, RCM 601]. TIf

during the course of a trial, the trial is unable to proceed because

the court has been reduced below a legal quorum and the convening
authority is still in command but unavailable to sign an amendment to
the convening order due to conducting business away from the command he
or she may orally amend the convening order and confirm the amendment

in writing prior to authentication of the record of trial.

3.G.4. Distribution of Convening Order

A copy of the convening order and each amending order shall be provided
to each member named in the order, the military judge, and defense
counsel. The original shall be provided to trial counsel.

3.H. COURT-MARTIAL PERSONNEL

3.H.1. Detailing Military Judges to Courts-Martial
The following procedures shall be followed for detailing military
judges for general and special courts-martial.

3.H.1l.a. Request for Detail of Military Judges to Courts-Martial

The OEGCMJ, or the convening authority, if trial counsel is on the
convening authority's staff, shall request that the Chief Trial Judge
detail a military judge by submitting a letter,
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e-mail, or message request to Commandant (G-L-4), copy to Commandant
(G-LMJ) . This request shall contain the following information:

(1) Convening authority and type of court;

(2) Case name;

(3) Trial location;

(4) Preferred trial date, and backup date if any;
(5) Estimated trial duration;
(6) General nature of charges or UCMJ Article numbers;

(7) Names, telephone numbers, facsimile numbers, and email
addresses of both trial and defense counsel;

(8) State whether the accused is in pretrial confinement and
date confined; and,

(9) Speedy trial deadline under RCM 707.

3.H.1.b. Detail Pursuant to RCM 503 (b) (1)

The Chief Trial Judge shall detail military judges to general and
special courts-martial. During periods of unavailability due to leave
or illness, the next senior general court-martial judge may detail
judges. If a next senior general court-martial judge is not assigned,
the Chief Counsel will designate a certified military judge to so act.

3.H.1l.c. Docket Control

The Chief Trial Judge, with the assistance of Commandant (G-LPD), shall
maintain the docket for all general and special court-martial military
judges. The Chief Trial Judge will forward a copy of the docket monthly
to Commandant (G-LMJ). The Chief Trial Judge (Commandant (G-L-4)) may
establish additional procedures for docketing courts-martial.

3.H.1.d. Restrictions

(1) A part-time special court-martial military judge shall not
be detailed to a special court-martial if he or she is assigned to the
staff of the convening authority or the OEGCMJ over the command of the
convening authority or is in the performance evaluation or reviewing
chain for any participating counsel.

(2) By policy, a Coast Guard special court-martial must have a
military judge detailed.

3.H.l1l.e. Continuances
Once detailed, the military judge has sole authority to grant continuances.
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3.H.1.£f. Message Traffic

(1) Message traffic originated by the military judge shall
include the phrase "JUDGE [last name] SENDS".

(2) Message traffic addressed to the military judge shall
include the phrase, "FOR JUDGE [last name]".

3.H.2. Detailing Certified Defense Counsel to Special and General
Courts-Martial

3.H.2.a. General

The cognizant MLC will detail Article 27 (b), UCMJ certified defense
counsel in accordance with their established procedures. At the time
the charges are preferred, the servicing legal office should contact

the cognizant MLC to arrange for detail of defense counsel. The process
for obtaining detailed defense counsel will not be delayed because

doing so may delay the court-martial unnecessarily. Detailed defense
counsel may be a Coast Guard law specialist or a military attorney from
any other DoD military service pursuant to an inter-service agreement
[see, enclosure (24b)]. Defense counsel should not normally be detailed
from the staff of the convening authority or of the OEGCMJ. Defense
counsel should not normally be within the rating chain of the cognizant
SJA. Any demand for detailed counsel who is not on the convening
authority's or OEGCMJ's staff or in the rating chain of the SJA should
be forwarded immediately to the convening authority for action. The
accused is not entitled to be represented by more than one military
attorney [see, RCM 506(a)]. Normally, the cognizant MLC will fund
travel for any military counsel provided at government expense to the
accused.

3.H.2.b. Restriction

The detailing authorities shall ensure that neither the SJA detailing
trial counsel nor the trial counsel are in the rating chain of the
detailed defense counsel.

3.H.2.c. Excuse or Withdrawal of Detailed Defense Counsel

A detailed defense counsel may be excused only with the express consent
of the accused, or by a military judge upon application for withdrawal
by the detailed defense counsel for good cause shown. [See, RCM

506 (c) . ]

3.H.3. Obtaining Individual Military Counsel [IMC]

3.H.3.a. General

Article 38, UCMJ provides that an accused has a right to be represented
before a general or special court-martial or at an investigation under
Article 32, UCMJ, by military counsel of his own selection if that
counsel is reasonably available. Counsel serving in the Coast Guard or
Department of the Navy are "reasonably available" to represent a Coast
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Guard accused unless they are unavailable within the meaning of RCM
506, this paragraph or under regulations of the Secretary of the Navy
[see, JAGMAN Section 0131].

3.H.3.b. Categorical Determinations of Non-Availability

(1) Persons Deemed "Not Reasonably Available"
Under the authority of RCM 506 (b) (1) the following Coast Guard
personnel, in addition to those listed in RCM 506 (b) (1) are, by
regulation, deemed "not reasonably available" because of the nature of
their assignments:

(a) Persons on terminal leave or not on active duty;

(b) Persons assigned to an out-of-specialty or non-legal
billet;

(c) Persons assigned as a full-time military judge or active

as a part-time military judge;

(d) Persons assigned to Coast Guard appellate advocacy
duties (either government or defense) and their supervisors;

(e) Persons assigned to an organization, activity, or agency
other than any of the armed forces of the United States; and,

(f) Persons assigned to duty at the departmental level or
higher.

(2) Exception

(a) Existing Attorney-Client Relationship
If an attorney in one of the categories in subparagraph 3.H.3.b (1)
above has an existing attorney-client relationship with the accused
regarding a charged offense, the attorney's availability must be
determined under the procedures in subparagraph 3.H.3.c below.
[see, RCM 506 (b) (2)].

(b) Defined
An attorney-client relationship exists between the accused and
requested counsel when it has been properly authorized by the
responsible authority, the requested counsel and the accused have had a
privileged conversation relating to a charge pending before a
proceeding (e.g., GCM, SPCM, Article 32 investigation), and the
requested counsel has engaged in active pretrial preparation and
strategy with regard to that charge. A counsel will be deemed to have
engaged in active pretrial preparation and strategy if that counsel has
taken action on the case that materially limits the range of options
available to the accused at said proceeding. Examples of active
pretrial preparation include, but are not limited to: advising the
accused to waive or assert a legal right, other than simply asserting
the right to remain silent, where the accused followed such advice by
waiving or asserting that right; representing the accused at an Article
32 investigation dealing with the same subject matter as any charge
pending before the proceeding; submitting evidence for testing or
analysis; offering a pretrial agreement on behalf of the accused;
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submitting a request for an administrative discharge in lieu of trial
on behalf of the accused; or interviewing witnesses relative to any
charge pending before the proceeding.

(c) Relationships That Do Not Qualify for Exception to
Categorical Determination of "Not Reasonably Available"

If the attorney-client relationship were created solely to provide
advice to a member pursuant to paragraph 1.C.2., (U.S. v.
Booker), solely for representation of the accused at a pretrial
confinement IRO hearing pursuant to RCM 305(f), or to represent the
accused as an appellate counsel pursuant to Article 70, UCMJ [see,
paragraph 5.C.5 below], this exception does not apply. Contact with a
prospective IMC to discuss the IMC's availability does not create an
"existing" attorney-client relationship and the exception does not apply.
Simply discussing the legal and factual issues in the case with the accused,
or conducting legal research concerning an issue in the case does not
constitute active pre-trial preparation and strategy and the exception
does not apply.

3.H.3.c. Submitting Individual Military Counsel [IMC] Requests
Requests for IMC shall be submitted to the convening authority via the
trial counsel and the convening authority's SJA. The request shall
include any matters to be considered in favor of providing the
requested counsel. If the accused has an existing attorney-client
relationship with the requested attorney regarding a charged offense,
the request shall include the general circumstances and authority under
which the relationship was established, the approximate dates of the
relationship, and the specific charged offenses that were the subject
of the relationship, without revealing privileged information. TIf the
requested attorney is one of those "not reasonably available" under
subparagraph 3.H.3.b(l) above because of the nature of that attorney's
current assignment, the request shall state whether the attorney is
expected to be available at the time of the proceedings, and the
reasons therefor.

3.H.3.d. Action on Requests for Attorneys Categorically Deemed "Not
Reasonably Available"

If an accused before a general or special court-martial requests an IMC

who is deemed "not reasonably available" under subparagraph 3.H.3.b (1)

above and the request does not assert an exception under subparagraph

3.H.3.b(2) above the convening authority shall deny the request and

state the reasons therefor, citing this section and RCM 506 (b) (1).

3.H.3.e. Action on Other Cases

In other cases, if an accused before a general or special court-martial
requests an IMC, the convening authority shall forward the request to
the commander or head of the organization, activity, or agency to which
the requested person is assigned. For attorneys assigned to duty with
another armed service, the procedures of that service shall be used.
For attorneys assigned to Coast Guard commands:

(1) The request shall be forwarded to the SJA for the
requested IMC's commanding officer (i.e., IMC's SJA). The request
should be forwarded by message, fax,
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overnight mail, or similarly expeditious means, with copies to the
cognizant MLC [see, paragraph 3.H.2 above] (the "detailing authority"),
the military judge (if detailed), and other appropriate commands. The
IMC's SJA shall determine whether the requested IMC is reasonably
available, using the criteria in subparagraph 3.H.3.f below.

(2) If the IMC's SJA concludes that the requested IMC is not
reasonably available, he or she shall forward the request to the
attorney's commanding officer who shall determine the matter. To
provide a basis for review, all determinations that a requested IMC 1is
not reasonably available shall be in writing, shall contain the reasons
therefor, and shall be provided to the accused or counsel via the
convening authority.

(3) When counsel is determined to be available, the IMC's SJA
shall notify the detailing authority, who shall detail the counsel, and
may excuse previously detailed counsel, in accordance with RCM
506 (b) (3) .

3.H.3.f. Factors for Determining Availability

In determining the availability of counsel to serve as IMC, all
relevant factors may be considered, including, but not limited to, the
following:

(1) The existence of an attorney-client relationship between
the accused and the requested IMC regarding a charged offense. If the
attorney was detailed as counsel to the accused, see RCM 505 (d) (2) (B).

(2) Any disqualifying factors relating to the requested IMC's
duty assignment; any previous involvement with the case as an
investigating officer or a witness; or assignment to the same rating
chain of the trial counsel or cognizant SJA (rating chain
disqualification's ordinarily may be remedied with an express knowing
waiver by the accused) [see, subparagraph 3.H.2.b above].

(3) The requested IMC's duty, position, responsibilities, and
workload.

(4) Any ethical considerations that might prohibit or limit
the participation of the requested IMC.

(5) Time and distance factors (e.g., travel to and from
the sites, anticipated date, length of the trial or hearing, the nature
and complexity of the charges and legal issues involved in the case,
associated costs and availability of funding). Availability of funding
may be determined by consultation with the detailing authority, or
arrangements may be made for funding from other sources.

(6) The effect of requested IMC's absence on the proper
representation of the requested IMC's other clients.
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(7) Overall impact of the requested IMC's absence on the
ability of the requested IMC's office to perform its required mission
(e.g., personnel strength, scheduled departures or leaves, and
unit training and mission requirements) .

(8) The detailing authorities shall ensure that neither the
SJA detailing trial counsel nor the trial counsel are in the rating
chain of the IMC. The accused may waive this protection.

3.H.3.g. Review of Determinations that Requested IMC is Not
Reasonably Available

(1) When a request for IMC is denied in accordance with
subpara-graph 3.H.3.d above an accused has no right to review of this
decision except by motion before a court-martial.

(2) Where a determination that an IMC assigned to duty with
another service is not reasonably available is based on that service's
determination of unavailability, any appeal must be submitted in
accordance with that service's regulations.

(3) In other cases, an accused may, upon timely request,
obtain review for abuse of discretion of a determination of
unavailability by the OEGCMJ over the command making such
determination. If the OEGCMJ or higher authority made the
determination, review shall be by the next higher authority in the
chain of command. An accused is not entitled to such review if the
reviewing authority under this subparagraph is Commandant (G-C).

(4) Any request for review of a determination of
unavailability must be submitted promptly. In the absence of
circumstances justifying a longer delay, review may be denied as
untimely if the request is submitted more than (3) working days after
the accused's receipt of the adverse determination.

(5) Requests for review of determination that requested IMC is
not reasonably available shall be made by message or letter to the
appropriate authority, with copies to the other involved commands. The

request for review shall contain a copy of the determination and
articulate why such determination was an abuse of discretion.

3.H.3.h. Excuse or Withdrawal of IMC

Like detailed defense counsel, an approved IMC may be excused only with
the express consent of the accused, or by a military judge upon
application for withdrawal by the IMC for good cause shown. [See,

RCM 506 (c) .1
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3.H.4. Detail of Trial Counsel to Courts-Martial

3.H.4.a. General

The SJA for the OEGCMJ shall detail trial counsel for general and
special courts-martial. Such an SJA, having a principal assistant law
specialist on his staff, may delegate this authority to his or her
principal assistant. At least one of the trial counsel detailed to a
general court martial must be certified in accordance with Article
27(b), UCMJ. The detailing authorities may also detail assistant trial
counsel to general and special courts-martial. Assistant trial counsel
need not be certified in accordance with Article 27(b), UCMJ. Although
not required by Article 27(c), UCMJ, at least one of the trial counsel
detailed to a special court-martial should normally have the same
qualifications under Article 27 (c), UCMJ, as the detailed defense
counsel.

3.H.4.b. Restriction

The SJA assigned to an OEGCMJ shall not be detailed as trial counsel to
a court-martial convened by a unit within the geographical limits of
the command to which he or she is assigned.

3.H.4.c. Trial Counsel Preparation

A procedural rights checklist found at enclosure (18i) may assist a
trial counsel prepare for the court-martial process. The checklist
addresses pretrial, trial, and post-trial procedures. An updated copy
of the checklist will be maintained on the Office of Military Justice
website.

3.H.5. Court Reporters, Interpreters, Bailiffs, and Court Security
Personnel

3.H.5.a. Appointment

Appointment of reporters, interpreters, bailiffs, and court security
personnel by the convening authority or authority directing the
proceedings may be effected personally, or, at his or her discretion by
any other person. Such appointment may be oral or in writing.

3.H.5.b. Disqualification
Reporters, interpreters, bailiffs, and court security personnel shall
be disqualified as provided in RCM 502 (e) (2) .

3.H.5.c. Duties

The duties of reporters, interpreters, bailiffs, and court security
personnel shall be as prescribed in RCM 502 (e) (3), other applicable
provisions of this Manual, and by the military judge or trial counsel.
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3.H.5.d. Court Reporters

(1) Generally
In all special and general courts-martial, the convening authority
shall detail a qualified court reporter. Court reporters detailed to
those courts-martial shall record verbatim, by shorthand, mechanical,
electronic or other means all the proceedings of the court. A reporter
may also be detailed, by the appropriate official, to a summary court-—
martial, a deposition, and an investigation under Article 32, UCMJ
[see, section 3.F above].

(2) Court Reporter Qualification and Duty

(a) The term "qualified court reporter" as used in this
chapter means a professional civilian court reporter from a commercial
court reporting service or a yeoman with the 02 or 08 Coast Guard
qualification code [see, Enlisted Qualifications Manual,

COMDTINST M1414.8 (series)], or any other person having

equivalent qualifications. A yeoman's eligibility for the 02-
qualification code attained through an on-the-job or other recognized
training program must be certified in writing by the individual's
district or staff legal officer.

(b) Detail of a reporter under this chapter is a full time
duty until the record of the proceedings is complete. No other duties
shall be assigned to the reporter that might interfere with his or her
preparation of the record of trial or investigation in a timely fashion.

(c) Under the supervision and at the direction of the trial
counsel of a general or special court-martial, the reporter shall
prepare a record of trial [ROT], using Appendix 14, MCM as a guide
[see also, section 5.A below]. The court reporter shall preserve
the complete shorthand notes or mechanical record of the proceedings under the
supervision of the trial counsel in accordance with section. Additional
clerical assistants may be detailed when necessary.] Enclosure (16j) is a guide
designed to assist civilian court reporters, who might not be familiar with
courts-martial procedures and terminology, in carrying out their duties.
[See, RCM 501 (e).

3.H.5.e. Interpreters

In each court-martial case, Article 32, UCMJ investigation, or
deposition the convening authority or the officer directing such
proceeding shall appoint, when necessary, an interpreter for the
proceeding. Interpreters shall be qualified as set forth in MRE 604.

3.H.5.f. Bailiffs and Court Security Personnel

The convening authority shall appoint a bailiff for every general and
special court-martial. The bailiff shall be present at every court-
martial session unless the military judge excuses his or her presence.
The trial counsel shall brief the bailiff as to his or her duties well
in advance of trial [see, Guide For Bailiffs, enclosure (loi)].

Trial counsel shall make an initial security risk assessment and
determine whether to take special security precautions. Assistance may
be obtained from CGIS. Trial counsel will notify the convening
authority, military judge and defense counsel before trial of any
special security
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arrangements deemed necessary. The convening authority will

appoint court security personnel as necessary. If special security
arrangements are deemed necessary, the trial counsel should coordinate
the arrangements with the convening authority, bailiff, court security
personnel and CGIS.

3.H.5.g. Source and Expenses

The services of reporters or interpreters for duty to a general or
special court-martial, an investigation under Article 32, UCMJ, or at
the taking of a deposition may be procured locally. The expenses
incidental to a court-martial or Article 32 investigation are normally
the responsibility of the convening authority. See, 3.N.l1 below.

3.H.6. Members

3.H.6.a. Changes in Membership Before Court has been Assembled

A general court-martial or special court-martial convening authority
may delegate his or her authority to excuse members under RCM 505 (c) (1)
to a principal assistant or to the SJA.

3.H.6.b. Changes in Membership After Court has been Assembled

Article 29(a), UCMJ, and RCM 505(c) (2) provide that no member of a
general or special court-martial may be absent or excused after a
court-martial has been assembled except for physical disability, as a
result of a challenge, or by order of the convening authority for good
cause.

3.H.6.c. Court-Martial Member Questionnaire

RCM 912 (a) (1) permits the use of a court-martial member questionnaire
to facilitate voir dire. As a matter of policy and practice, absent

good cause, trial counsel should use enclosure (16g) in every general
and special court-martial. Court members should be requested by the

SJA's staff to complete the questionnaire and return it to the SJA's

office at least five days before the trial date.

3.I. ADMINISTRATIVE PRETRIAL MATTERS

3.I.1. Uniform for Trial

Except for the military Jjudge, all military personnel required to be
present at sessions of trial attended by members of the court shall
wear the uniform prescribed by the military judge. The military judge
shall wear a judicial robe.
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3.I.2. Court Room and Trial Facilities

The military judge may refuse to commence trial if the site,
facilities, and security provided are not suitable. Among the factors
that should be taken into account in determining the appropriateness of
the site and facilities of the courtroom are:

a. Freedom from noise or other disturbing influences;

b. Adequacy of the bench;

c. Adequacy of seating for the members of the court;

c. Adequacy of space for spectators;

d. Adequacy of lighting and ventilation;

e. Adequacy of counsel tables;

f. Adequacy of recording equipment;

g. Adequacy of space for the deliberation of court members;
h. Adequacy of space for witnesses waiting to testify;

i. Adequacy of establishing and maintaining security; and

j. Any other factors that create or detract from an
appropriate judicial forum.

3.J. PRETRIAL AGREEMENTS

3.J.1. General

The authority of Coast Guard convening authorities to enter into
pretrial agreements shall be exercised in accordance with RCM 705 and
the discussion thereunder, and the provisions of this section.
Enclosure (16f), a sample agreement, must be modified as appropriate to
include all of the agreements made between an accused and the convening
authority. No matters "understood" between the parties should be
omitted from the written agreement.

3.J.2. Pretrial Agreement Negotiations and Content

3.J.2.a. Consultation with Servicing Legal Office [SJA]

Pretrial agreements may be negotiated where the potential for a
significant benefit to the government by entering a pretrial agreement
can be articulated. Whether to accept or reject any proposed pretrial
agreement is a matter within the discretion of the parties: the accused
and the convening authority. Due to the complexity and legal effects of
both negotiations and the final agreement, however, Coast Guard
convening authorities must consult closely with their servicing legal
office [SJA] prior to and throughout the pretrial agreement negotiation
process. Direct negotiations of pretrial agreements are usually
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conducted primarily between the trial counsel (subject to authority
from the convening authority and SJA) and the defense counsel. A
thorough legal review of any proposed pretrial agreement is critical to
ensure that it reflects the intent of the parties and comports with the
status of the law at the time of the agreement.

3.J.2.b. Involving Other Parties

Pretrial agreements shall not normally include provisions purporting to
bind persons or officials other than the accused and the convening
authority. A convening authority has no authority to bind other
governmental officials by a pretrial agreement unless the affected
official has explicitly agreed to be so bound.

3.J.2.c. Major Federal Offenses

Appropriate consultation with the Department of Justice will take place
prior to approval of a pretrial agreement in cases of major federal
offenses. [See, paragraph 3.B.7 above.]

3.J.2.d. Cases Involving Classified Information

Permission from the Chief Counsel will be obtained prior to approval of
a pretrial agreement in cases involving classified information.

[See, section 4.A below.]

3.J3.2.e. Deferral or Waiver of Automatic Forfeitures

Automatic forfeiture under Article 58b, UCMJ is a congressionally
required administrative (not a courts-martial sentencing) action
applicable only if a prisoner is otherwise entitled to pay. There are
circumstances in which a member is convicted and sentenced to
confinement and is not entitled to, or loses entitlement to military
pay. Notable is the loss of entitlement to pay when a prisoner's
enlistment expires while in confinement (e.g., a prior extension

does not become effective if the member is confined and a prisoner is
precluded from reenlisting). It is important to remember this issue
during any pre-trial agreement negotiations to the extent they may
address Article 58b, UCMJ deferment or waiver of automatic forfeitures.
[See, subparagraph 5.D.5.b below.]

3.K. AUTHORITY TO GRANT IMMUNITY FROM PROSECUTION

3.K.1. General

In certain cases involving more than one participant, the interests of
justice may make it advisable to grant immunity, either transactional
or testimonial, to one or more of the participants in the offense in
consideration for their testifying in the investigation and/or the
trial of another offender. Transactional immunity, as that term is used
in this section, shall mean immunity from criminal prosecution for any
offense or offenses to which the compelled testimony relates.
Testimonial immunity, as that term is used in this section, shall mean
immunity from the use in aid of future criminal prosecution, of
testimony or other information compelled under an order to testify.
Ordinarily, testimonial immunity is

3-30



MILITARY JUSTICE MANUAL CHAPTER 3
COMMANDANT INSTRUCTION M5810.1D PRETRIAL MATTERS

all that is required to protect the right against self-incrimination
and compel a witness to testify. The authority to grant either
transactional or testimonial immunity to a witness is reserved to the
cognizant OEGCMJ. This authority may be exercised in any case whether
or not formal charges have been preferred and whether or not the matter
has been referred for trial. The approval of the Attorney General of
the United States on certain orders to testify may be required, as
outlined below.

3.K.2. Procedure
The procedures outlined herein are in amplification of RCM 704, and the
"Discussion" under that rule. The written recommendation that a certain

witness be granted either transactional or testimonial immunity in
consideration for testimony deemed essential to the public interest
shall be forwarded to the cognizant OEGCMJ by the trial counsel in
cases referred for trial, the pretrial investigating officer conducting
an investigation upon preferred charges, the counsel or recorder of any
other fact finding body, or the investigator when no charges have been
preferred. The recommendation shall state in detail why the testimony
of the witness is deemed so essential or material that the interests of
justice cannot be served without the grant of immunity. The OEGCMJ
shall act upon such request after referring it to his or her legal
office for consideration and advice.

3.K.3. Civilian Witness, or Military Witness Liable to Prosecution

in Federal Court
If a military witness is liable to prosecution for civilian federal
offenses, but is willing to testify under a grant of immunity from
court-martial pursuant to RCM 704, the OEGCMJ should grant such
immunity only after determining that the cognizant United States
Attorney is not interested in pursuing the case. Pursuant to RCM 704,
if the United States Attorney believes that authorization for immunity
should be sought from the Attorney General, the grant of immunity
should be treated under the requirements of 18 U.S. C. 6002 and
6004. TIf a grant of immunity to a civilian witness, or to a military
witness who is liable to prosecution for civilian federal offenses, is
necessary in the public interest, the approval of the Attorney General
of the United States or his or her designee should be obtained prior to
granting immunity by the cognizant OEGCMJ. The OEGCMJ may obtain the
approval of the Attorney General in such circumstances by directing a
letter to Commandant (G-LMJ) requesting assistance in obtaining a grant
of immunity for the witness, and enclosing the signed grant of immunity
and order to testify to be approved. The grant of immunity and order to
testify should be substantially in the form set forth in enclosures
(13a) through (13c). Once approved through the Department of Justice, a
grant of immunity signed by the OEGCMJ extends to all federal and state
actions. Requests to grant immunity must be in writing, allowing at
least 3 weeks for consideration, and must contain the following
information:

a. Name, citation, or other identifying information, of the
proceeding in which the order is to be used.

b. Name of the person for whom the immunity is requested.
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c. Name of employer, company or unit with which the witness is
associated.

d. Date and place of birth, if known, of the witness.
e. FBI number or local police number, if any, and if known.

f. Whether any State or Federal charges are pending against
the prospective witness and the nature of the charges.

g. Whether the witness is currently incarcerated, under what
conditions, and for what length of time.

h. A brief resume of the background of the investigation or
proceeding before the agency or department.

i. A concise statement of the reasons for the request,
including:

(1) What testimony the prospective witness is expected to
give;

(2) How this testimony will serve the public interest;
(3) Whether the witness:

(a) Has invoked the privilege against self-incrimination;
or,

(b) Is likely to invoke the privilege (if so, based on
what information).

j. An estimate as to whether the witness is likely to testify
in the event immunity is granted.

3.K.4. Post-Testimony Procedures for Civilian Witness, or Military
Witness Liable to Prosecution in Federal Court

After the witness has testified, the following information, together

with a verbatim transcript of the witness' testimony, authenticated by

the military judge, shall be provided to Commandant (G-LMJ) for further

transmittal to the United States Department of Justice, Criminal

Division, Immunity Unit:

a. Name, citation, or other identifying information, of the
proceeding in which the order was requested;

b. Date of the examination of the witness;
c. Name and residence address of the witness;
d. Whether the witness invoked the privilege;
e. Whether the immunity order was used;
f. Whether the witness testified pursuant to the order; and,
g. If the witness refused to comply with the order, whether
contempt proceedings were instituted, or are contemplated, and the

result of the contempt proceeding, if concluded.
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3.K.5. Form of Grant of Immunity - Order to Testify

In any case in which a military witness is granted transactional
immunity, and is not liable to prosecution in a federal district court,
the OEGCMJ should execute a written grant and order to testify
substantially in the form of enclosure (13a) of this Manual. In any
case in which a military witness is granted testimonial immunity, the
OEGCMJ should execute a written grant and order to testify
substantially in the form of enclosure (13b) of this Manual. In any
case in which a civilian witness is granted testimonial immunity, the
OEGCMJ should execute a written grant and order to testify
substantially in the form of enclosure (13c) of this Manual. The
language of the written grant determines the scope of this immunity.
The forms set out in enclosures (13a) through (13c) should be tailored
as necessary to incorporate the terms of the grant of immunity. For
example, a grant conditioned on the act of testifying only becomes
effective when the witness testifies. 1If the witness is to be granted
immunity to give information during the investigation of a matter, this
must be provided for in the grant of immunity.

3.L. ASSISTANCE TO DEFENSE COUNSEL

3.L.1. General

When military defense counsel is assigned to represent a person before
a court-martial or a matter preliminary to a court-martial, counsel
should be supplied with the means to function effectively. These means
include, but are not limited to, a work area, a consultation area in
which privacy can be maintained, clerical assistance, access to a
working library, transportation, and supplies and services needed to
prepare the defense or perfect an appeal. At locations removed from
district offices or other major military installations, some of these
means will not be readily available or will be impossible to provide.
Whenever possible, however, reasonable requests by defense counsel
should be accommodated.

3.L.2. Defense Investigative Assistance
3.L.2.a. General

(1) The provisions of 18 U.S.C. 3006A(e) that provide for
investigative assistance at the government's expense for the defense on
behalf of an indigent defendant before United States district courts,
do not apply to trials by court-martial. U.S. v. Johnson, 22
USCMA 424, 47 CMR 402 (1973). This paragraph, however, applies the
policy behind those provisions to Coast Guard courts-martial if defense
counsel establishes good cause and so long as assistance is reasonably
available without unduly delaying trial.

(2) While preparing a case defense counsel may for good cause
request investigative assistance if necessary to provide adequate
assistance of counsel.
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(3) While a request for investigative assistance is made to
the convening authority, few convening authorities have trained
investigators under their command. Therefore, when the convening
authority determines that a request for investigative assistance should
be granted and agrees that the assignment of a trained investigator to
defense counsel is necessary for the defense of the case, the convening
authority shall so recommend to the next senior in command who has
trained investigators under his or her command or to the Coast Guard
Investigative Service [CGIS]. Even when good cause is shown it is not
always necessary that a CGIS agent trained in investigative duties be
provided. Adequate assistance can often be provided by an officer or
enlisted member who is not trained in investigative duties.

(4) An individual working for an attorney in the defense of a
criminal case is considered an extension of the attorney. Such
individual is subject to the same restrictions as an attorney on
releasing information concerning the client or the case, is subject to
the attorney/client privileged relationship, and any information he or
she produces is considered to be part of the "attorney work product."
Therefore, unless the client and attorney consent, information obtained by
an investigator assigned to the defense counsel cannot be released to the
government. This restriction precludes submission of the normal investigative
report to CGIS without the approval of the defense counsel. When
investigative assistance is provided, the investigator's immediate supervisor
shall be the defense counsel to whom he or she is assigned.

(5) The trial judge may review the denial of a request for
investigative assistance.

3.L.2.b. Request for assistance

(1) Defense counsel shall make all requests for investigative
assistance to the convening authority in writing. The request should
include:

(a) Name, duty station, etc., of accused.
(b) Specific charges and type of court-martial.

(c) Type of investigative assistance requested, e. g.,
Coast Guard special agent, commissioned officer, enlisted
member, etc.

(d) Period of time assistance desired, including any travel
requirements.

(e) General nature of assistance required, e. g.,
interview of witnesses, obtaining records, research, etc.,
and noting with particularity any required special skills.

(f) A detailed showing of good cause why investigative
assistance is necessary for the defense of the case.

(2) If the convening authority determines investigative
assistance is not necessary for the defense of the case, he or she will
deny the request. Such determination is not subject to appeal, except
as provided in subparagraph 3.L.2.a above).
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(3) If the convening authority determines pursuant to the
provisions of this section that investigative assistance should be
provided, he or she shall select a suitable individual under his or her
command if available (without unduly delaying trial) and make the
individual available to defense counsel. The convening authority's
determination as to the qualifications of the individual assigned shall
not be subject to appeal, except as provided in subparagraph 3.L.2.a above.

(4) If the convening authority does not have a suitable
individual under his or her command, he or she shall refer the matter,
by endorsement of the defense counsel's request, to the next senior in
command who would normally be expected to have a suitable individual
under his or her command. That officer shall make an independent
determination as to whether, pursuant to the provisions of this
section, investigative assistance shall be provided. This
determination as to whether investigative assistance shall be provided,
and the determination as to the qualifications of the person provided,
shall not be subject to appeal, except as provided in subparagraph
3.L.2.a above. 1If the officer determines that investigative assistance
will not be provided, he or she will so advise the defense counsel via
the convening authority.

3.L.2.c. Report Required

When a CGIS agent is assigned to assist defense counsel, upon
completion of the assignment he or she shall submit a report to the
Commandant (G-0-CGIS), via the chain of command, containing an account
of the investigative assistance provided, including any travel
performed and expense involved. This report shall be subject to any
restrictions imposed by defense counsel, and shall be subject to the
defense counsel's prior review and approval if he or she so desires.

3.M. VICTIM AND WITNESS PROTECTION

3.M.1. Concern for Victims and Witnesses

This section provides guidance for the treatment of victims and
witnesses. Increased nationwide concern for the impact of the criminal
justice system on victims and witnesses led to enactment of the Victim
and Witness Protection Act of 1982 (Public Law 97-291), 18 U.S.C.
1512-5, 3663-4. Under that Act the Attorney General of the United
States was tasked with issuing guidelines for protection and improved
treatment of victims and witnesses. The Department of Justice
Guidelines for Victim and Witness Assistance were issued on 9 July
1983. The Victim-Witness Assistance Program [VWAP] Manual, once
effective, will supplement this section and where inconsistent with
this section, will control. The VWAP Manual should be consulted for the
details of the Coast Guard's implementation of the Victim and Witness
Protection Act.
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3.M.2. Applicability and Scope

a. The procedures of this section apply to the victims and
witnesses of offenses that may involve Coast Guard proceedings under
the UCMJ. They also apply to the victims of crimes under the
jurisdiction of state or other federal authorities during any portion
of the investigation or trial conducted primarily by Coast Guard
personnel.

b. This section provides only internal guidance to protect and
assist crime victims and witnesses, and to enhance their roles in the
criminal justice process without infringing on the constitutional
rights of the accused. It is not intended to and does not create any
rights, substantive or procedural, enforceable at law by any victim,
witness, suspect, accused, or other person in any matter, civil or
criminal. No limitations are hereby placed on the lawful prerogatives
of the Coast Guard or its officials.

c. Humanitarian and practical concerns for victims of offenses
under the UCMJ and for witnesses participating in criminal
investigations or proceedings within the responsibility of the Coast
Guard require consideration of the needs of these persons by
authorities responsible for the effective functioning of the system.
The physical, psychological and financial hardships suffered by victims
of crimes should be mitigated within the means of available resources
and in accordance with applicable law, and all reasonable efforts made
to foster cooperation by victims and witnesses. When an investigation
or prosecution is within the primary responsibility of another federal
agency or military service, appropriate consultation with such agency
shall be undertaken to ensure application of the provisions of this
section.

3.M.3. Definitions

3.M.3.a. Victim

A victim is a person who suffers direct or threatened physical,
emotional, or financial harm as the result of an offense. The term
"victim" also includes the immediate family or guardian of a minor who
is a victim and the immediate family of a homicide victim. No other
person or entity is included within this term. The U.S. Government may
not be classified as a victim under this definition. Nothing in this
section precludes classification of the Coast Guard as a victim under
applicable federal law or under the implementing rules of other federal
agencies.

3.M.3.b. Witness

For the purposes of the VWAP program, a witness is a person who
participates in a Coast Guard criminal investigation or proceeding for
the purpose of providing information or evidence concerning an offense
within the investigative jurisdiction of the Coast Guard. When the
witness is a minor this term includes the minor's parent, guardian, or
any person having legal custody of the minor. The term "witness" does
not include a person allegedly involved in an offense as a co-
conspirator, accomplice, or other principal.
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3.M.3.c. Serious Offense

A serious offense is an offense involving personal violence, or
attempted or threatened personal violence, or for which a maximum
period of confinement of 1 year or more would be authorized under the
MCM. "Serious offense" also includes an offense involving the
destruction or permanent loss of property of a value of more than $500.

3.M.4. Keeping the Victim Informed
a. All victims, when circumstances dictate, should be informed
promptly by a representative of the cognizant commanding officer of the
availability of emergency medical and social services, and when
necessary, should be provided appropriate assistance in securing such
services.
b. All victims should be informed of:
(1) Available crime victim compensation, if any;
(2) Available community-based victim treatment programs;
(3) The stages in the military criminal justice process of
significance to the victim, and the role that the victim plays in the

process [see, VWAP instruction and enclosure (14f)].

(4) How the victim can obtain additional information about the
process and the case.

c. A victim's property held for evidence should be safeguarded and
returned as expeditiously as possible.

3.M.5. Treatment of Witnesses and Victims

a. A victim or witness should be informed concerning protection
from intimidation or similar threats, when appropriate.

b. A victim or witness of a serious offense who so requests
should, if he or she provides an appropriate official with a current
address or telephone number, be notified by a representative of the
convening authority in advance, if possible, of the following:

(1) The apprehension of the accused.
(2) The pretrial release of the accused.
(3) The date of trial, entry of a guilty plea if any,

findings, and completion of the sentencing proceeding. [see, enclosure
(14£) 7.
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c. A representative of the convening authority should notify a
victim or witness who has been scheduled to attend a proceeding
promptly of scheduling changes affecting the proceeding.

d. At courts-martial and other proceedings, victims and witnesses
should be afforded, to the extent practicable, the opportunity to wait
in an area separate from the accused or other witnesses, to avoid
embarrassment, coercion, or similar emotional distress.

e. Upon request of a victim or witness, reasonable steps should be
taken to inform the employer of the victim or witness of the reasons
for his or her absence from work. In addition, in appropriate cases, a
victim or witness who is subjected to serious financial strain as a
direct result of crime or of cooperation in the investigation or
prosecution of an offense should be assisted by responsible officials
in explaining to creditors the reason for such strain.

f. Victims and witnesses should be provided with appropriate
assistance to obtain available services such as transportation,
parking, childcare, lodging, and courtroom translators or interpreters.

g. The extent to which witnesses are provided services or
information under this paragraph will be determined on a case-by-case
basis. For example, ordinarily it will be unnecessary to provide some
or all of these services to active duty military witnesses, or to
expert or character witnesses. Doubt as to provision of information or
services should be resolved in favor of providing them.

h. A victim or witness will be provided a copy of the appropriate
VWAP instructional pamphlets [see, enclosure (14f)].

i. A victim or witness will be asked whether he or she wants to be
informed of the accused's release from confinement and have his or her
answer and contact information, if applicable, recorded on the
appropriate form [see, enclosure (14f)] for submission to the
confinement facility.

3.M.6. Consultation with the Victim(s) by the Convening Authority

The victim(s) of a serious offense ordinarily should be consulted by a
representative of the convening authority to obtain the victim's views
about a decision not to prefer charges; dismissal of charges; pretrial
restraint; and negotiations for a pretrial agreement. Consultation may
be limited when justified by the circumstances, such as to avoid
endangering the safety of a victim or a witness, jeopardizing an
ongoing investigation, disclosing classified or privileged information,
or unduly delaying the disposition of an offense. Although the victim's
views should be considered, nothing in this section limits the
responsibility and authority of appropriate officials to take such
action as they deem appropriate in the interest of good order and
discipline and of preventing service-discrediting conduct.
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3.N. WITNESSES FEES AND PAYMENT

3.N.1. Financial Responsibility

Financial responsibility for costs incurred as the result of witnesses

called before courts-martial, including Article 32, UCMJ investigations, shall
normally be borne by the convening authority. In cases involving excessive
costs funding may be requested from higher authority in the chain of command.

3.N.2. Attendance of Witnesses

a. Trial counsel is required to take timely and appropriate action
to ensure the presence of both prosecution and defense witnesses whose
presence i1s required at trial. [See, RCMs 703, 801 (c) and
1001 (e).] The trial counsel shall inform the defense counsel of the
trial date as soon as it is known. This may be accomplished orally or
in writing.

b. Having ascertained the names of all required witnesses, the
trial counsel may:

(1) TIssue a subpoena to all civilian witnesses using DD Form-
453, available on the standard workstation [see also, enclosure
(14b)]. This will not only ensure their presence at trial, but will

make the payment of witness fees easier [see, subparagraph
3.N.3.c below]; and

(2) Inform the convening authority of the required military
witnesses. This may be accomplished in writing, using the format in
enclosure (1l4a).

c. Military witnesses attached to local commands other than that
of the convening authority shall be notified of the time and place of
their required attendance by the trial counsel through their commanding
officers. This may be done orally, but to ensure no miscommunication as
to witnesses, uniforms, times, and locations, written notifications are
recommended. Formal requests, usually by message, shall be made to
commands of military witnesses not within commuting distance of the trial
location. Included in the request shall be travel order numbers and
accounting data. A command receiving a proper request for a military witness
must provide that witness as requested or promptly notify the trial counsel
that the witness will not be provided so the trial counsel can report the
matter to the military judge. Failure to order a military witness to the
trial can have severe consequences and may delay the trial.

d. A military judge may issue a Warrant of Attachment (DD-454)
[see, enclosure (l4e) for sample] to obtain production of witness or
evidence after a proper subpoena was ignored or refused. [See,
RCM 703 (e) (2) (G) .]
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3.N.3. Fees, Per Diem, and Mileage for Civilian Witnesses

3.N.3.a. Civilian Witnesses not in Government Employ

Pursuant to 28 U.S.C. 1821, a civilian not in government employ, who
is compelled or required to testify as a witness before an Article 32,
UCMJ investigation, a Coast Guard court-martial or at a place where a
deposition is to be taken for use before such court-martial, shall
receive the following:

(1) An attendance fee for each day's actual attendance and for
the time necessarily occupied in going and returning from the place of
attendance.

(2) A subsistence allowance (per diem or actual expense) in an
amount not to exceed the maximum per diem allowance for official travel
in the area of attendance by employees of the federal government when
an overnight stay is required at the place of attendance because such a
place is so far removed from the witness' residence as to prohibit
return home from day to day.

(3) Travel Expenses:

(a) If travel is by common carrier, the witness (and
necessary escort, in the case of a minor or older witness in need of an
escort) shall be paid for the actual expenses of travel on the basis of
the means of transportation reasonably utilized and the distance
necessarily traveled from the place of residence to and from the place
of attendance by the shortest practical route. The common carrier shall
be utilized at the most economical rate reasonably available. A receipt
or other evidence of actual cost shall be attached to the claim.

(b) If travel is by privately owned vehicle, the witness
shall be paid a travel allowance equal to that prescribed for official
travel of federal civilian employees.

(c) Toll charges for toll roads, bridges, tunnels, and
ferries; taxicab fares between places of lodging and carrier terminals;
and parking fees (upon presentation of valid parking receipts) shall be
paid in full to a witness incurring such expenses.

(d) Nothing in this section shall be construed as
authorizing the payment of attendance fees, mileage allowances, or
subsistence fees to a witness for attendance or travel that is not
performed as a direct result of being compelled or required to testify,
or for travel that is performed prior to being duly summoned as a
witness, or for travel returning to their place of residence if the travel
from their place of residence does not qualify for payment under this section.

3.N.3.b. Civilian Witnesses in Government Employ

A civilian in the employ of the government, when summoned as a witness,
shall be issued temporary additional duty orders by the convening
authority, if necessary, and shall receive
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the current mileage and per diem allowances for temporary additional duty
travel for civilian employees. If the tribunal is in session at or near the
place where the civilian witness in the employ of the government is stationed,
he or she shall receive local travel or no allowance as appropriate. Because
TAD orders are usually issued in lieu of a subpoena, notification of the
witness' superiors by letter is appropriate.

3.N.3.c. Procedures for Submitting Civilian Witness Travel Claims
The following documents are required to ensure a timely and accurate
payment:

(1) A copy of the subpoena (DD-453, if used) or certificate
issued in lieu of subpoena directing the witness to the location of the
trial or place of deposition;

(2) The travel order (DD-453-1, if used) informing the witness
of their entitlements; and,

(3) A completed travel claim (SF-1157), showing the actual
number of days in travel and attendance. All lodging receipts and
receipts for any claimed items $75 or over, are required. Include the
witness' SSN and telephone number in block 1.

3.N.4. Expert Witnesses

a. The provisions of paragraph 3.N.3 above are applicable to expert
witnesses. The expert witness fee prescribed by the convening
authority, however, will be paid in lieu of the ordinary attendance fee
only on those days the witness is required to attend the court.

b. An expert witness employed in accordance with this section may
be paid compensation in advance at the rate authorized by the convening
authority [see, 11 Comp. Gen. 504]. An expert witness' claim for
fees and mileage, submitted in accordance with paragraph 3.N.6 below
shall also contain a certified copy of the convening authority's
authorization for the expert's employment. Absent such authorization,
only the fees paid to an ordinary witness may be paid.

c. The convening authority may authorize the employment of an
expert witness. Such authorization shall be in writing and shall fix
the limit of compensation to be paid such expert on the basis of the
normal compensation paid by United States attorneys for attendance of a
witness of such standing in the United States courts in the area
involved. Information concerning such normal compensation may be
obtained from the servicing legal office. Convening authorities in the
Fourteenth District will adhere to fees paid such witnesses in the
Hawaiian area and may obtain information as to the limit of such fees
from the Commander, Fourteenth Coast Guard District Legal Office.

[See, paragraph 3.N.5 below for fees payable to foreign
nationals.]



CHAPTER 3 MILITARY JUSTICE MANUAL
PRETRIAL MATTERS COMMANDANT INSTRUCTION M5810.1D

3.N.5. Payment of Witness Fees to Foreign Nationals

An OEGCMJ in areas other than a state of the United States shall
establish rates of compensation for payment of foreign nationals who
testify as witnesses, including expert witnesses, at courts-martial
convened in such areas.

3.N.6. Authorization for Payment of Civilian Fees

a. The fees and mileage of a civilian witness shall be paid by the
disbursing officer of the command of a convening authority or appointing
authority or by the disbursing officer at or near the place where the tribunal
sits or where a deposition is taken when such disbursing officer is presented
a properly completed Claim for Fees and Mileage of Witnesses (SF-1157)

[see, enclosure (14d) for sample], signed by the witness and approved by
one of the following:

(1) Trial counsel or assistant trial counsel of a court-martial;
(2) Summary court;

(3) Military or civil officer before whom a deposition is
taken; or,

(4) Article 32, UCMJ investigating officer.

b. The claim, prepared as shown in enclosure (14d), must be
accompanied by the subpoena (DD-453), if used, or Certificate in Lieu
of Subpoena, exhibited in enclosure (1l4c), and by a certified copy of
the order appointing the court-martial or Article 32, UCMJ investigation.
If, however, a deposition is taken before charges are referred for trial, the
fees and mileage of the witness concerned shall be paid upon presentation of a
claim, properly completed as previously described, and accompanied by an order
from the officer who authorized the taking of the deposition and subscribed by
him or her and directing the disbursing officer to pay the witness the fees
and mileage supported by the claim. When the civilian witness testifies
outside the United States, its territories or possessions, the claim must be
accompanied by a certified copy of the order appointing the court-
martial or investigation and by an order from the convening authority
or appointing authority, subscribed by him or her and directing payment
to the witness the fees and mileage supported by the claim.

3.N.7. Advance Tender or Payment

Any of the officers listed in subparagraph 3.N.6 above may tender to
the witness advance fees. The person so receiving the fees in advance
of submitting a travel claim shall furnish the officer concerned with a
proper receipt. The means of obtaining the advance is not expressly
provided for in the Coast Guard's financial regulations.

A preferred procedure to provide for advance fees is for the officer to
receive travel, per diem, and witness fees as an advance on behalf of
the witness in the form of travelers checks. Generally, the local
travelers check issuing official should be willing to advance
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travel, per diem, and witness fees in the form of traveler's checks
upon presentation of a valid travel order (such as a subpoena) bearing
an appropriate Standard Document Number (TONO) and an SF-1038 (Advance
of Funds Application and Account), available on Jetform Filler. The
trial counsel responsible for a witness's appearance should check with
his or her local traveler's check issuing official well in advance of
the court-martial for their specific requirements. The officer
receiving such advances on behalf of the witness is authorized to issue
some or all of the traveler's checks to the witness. Caution: the
officer should ensure that a complete and accurate receipt is made for
all traveler's checks subsequently transferred to a witness. The
officer should annotate the original subpoena with the serial number,
date of issue, and denomination of each traveler's check issued to a
witness. The officer should have each such annotation initialed and
dated by the witness. The officer should ensure that the advance travel
allowances, advance per diem, and advance witness fees that are
represented by the traveler's checks are reflected on the witness'
travel claim as a deductible advance. Finally, it is recommended that
the officer personally ensure that the witness' travel claim (SF-1157)
and original subpoena are submitted to HRSIC for liquidation before the
witness departs the court-martial location.

If the travelers check procedure is unavailable, an alternative means
of obtaining advance fees (but not witness travel or per diem) is for
the officer to use a government credit card to obtain an advance from
an ATM machine. The officer obtaining the advance can then issue the
advance to the witness and submit a SF-1164 to the Finance Center,
using the witness's Standard Document Number (ensure document type 33
is used), for reimbursement.

3.N.8. Reimbursement of Witness Fees

If an officer charged with serving a subpoena pays from his or her
personal funds the necessary fees to a witness, taking a receipt
therefor, he or she is entitled to reimbursement upon submitting such
receipt, together with a certificate from the appropriate person named
in subparagraph 3.N.6 above demonstrating the payment was necessary.
The officer tendering the fees in advance shall annotate the original
subpoena that such an advance was made and shall ensure that the
witness does not claim reimbursement for such fees on their travel

claim (SF-1157). The officer shall request reimbursement using form SF-
1164 or OF-1034 and shall attach a copy of the witness' subpoena and
the original receipt for the advance fees. Follow current Finance

Center SOP.

3.N.9. Certificate of Person Before Whom Deposition is Taken

The certificate of a person named in paragraph 3.N.6 above before whom
the witness gave a deposition will be evidence of the fact and period
of attendance of the witness and the place from which summoned.
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3.N.10. Payment of Accrued Fees

The witness may be paid accrued fees at his or her request at any time
during the period of attendance. Any of the officers listed in
subparagraph 3.N.6 above may make such interim payment(s). If an
officer charged with serving a subpoena pays from his or her personal
funds the accrued fees to a witness, taking a receipt therefor, he or
she is entitled to reimbursement upon submitting such receipt, together
with a certificate from the appropriate person named in subparagraph
3.N.6 above demonstrating the payment was necessary. The officer
tendering the accrued fees shall annotate the original subpoena that
such a payment was made and shall ensure that the witness does not
claim reimbursement for accrued fees on their travel claim (SF-1157).
The officer shall request reimbursement using form SF-1164 or OF-1034
and shall attach a copy of the witness' subpoena and the original
receipt for the accrued fees. Follow current Finance Center SOP.

3.N.11. Civilian Witnesses at Article 32, UCMJ Investigations

Payment of transportation expenses and per diem allowance to civilians
requested to testify at Article 32 investigations is authorized,
providing the investigating officer certifies that the witness 1is
reasonably available [see, RCM 405(g) (3)] and that the witness appeared
and testified. Fees shall be the same as if the witness testified at a
court-martial [see, paragraph 3.N.3 above]. The investigating
officer's certificate in the form of that shown in enclosure (1l4c) of
this Manual, shall substitute for a subpoena in support of a claim. 1In
the case of civilians in government employ, subparagraph 3.N.3.b above
shall apply.
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4. TRIAL MATTERS

4.A. PROCEEDINGS INVOLVING CLASSIFIED MATTER (MRE 505) OR DISCLOSURE
DETRIMENTAL TO NATIONAL SECURITY (MRE 506)

4.A.1. General

Convening authorities, military judges, presidents of a special court-
martial without a military judge, summary courts, trial counsel,
defense counsel and Article 32, UCMJ investigation officers as
appropriate shall protect the security of classified matter and other
government information that, if disclosed, would be detrimental to
national security. If a court-martial involves classified information,
the convening authority, military judge, president of a special court-
martial without a military Jjudge, summary court, and trial counsel, as
appropriate, are charged with the responsibility of ensuring compliance
with applicable provisions of the Information Security Program,
COMDTINST M5510.21 (series), RCM 401 (d) and 407 (b), and MRE 505-506.
Article 62, UCMJ provides that the Government may appeal an order or
ruling by a military judge that directs the disclosure of classified
material, imposes sanctions for the nondisclosure of classified
information, or refuses to issue a protective order sought by the
Government to prevent the disclosure of classified information.

[See, RCM 908.] The convening authority will notify the Chief

Counsel via Commandant (G-LMJ) of any case involving classified
information.

4.A.2. Security Clearance of Personnel

If classified matter is to be used for prosecution, appropriate
personnel security clearances in accordance with the Information
Security Program, COMDTINST M5510.21 (series) must be held by all
members of the court, members of the prosecution and defense, court
reporters and interpreters, and all other persons whose presence is
required when classified matter is introduced before the court. If a
civilian defense counsel represents the accused, or if civilian court
reporting services are used, such counsel or court reporting service
must likewise be cleared before classified matter may be disclosed to
him or her. The necessity for clearing the accused, and the
practicability of obtaining such clearance, rests in the sound
discretion of the convening authority and may be one of the
considerations in the determination to try a particular case or in
determining the appropriate forum. If it appears during the course of a
trial that classified matter will be disclosed, and if the provisions
of this section have not been complied with, the military
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judge or summary court shall adjourn the court and refer the matter to
the convening authority. [See, MRE 505.]

4 .A.3. Procedures Concerning Spectators

Special considerations and procedures apply to prevent dissemination of
classified information to other than authorized persons. [See,

RCM 806 and 405 and MRE 505-506.]

4 . A.4. Records of Trial Evidence
Special procedures apply to the preparation of records of trial that
include classified material. [See, paragraph 5.A.4 below.]

4.B. SPECTATORS AND RELEASE OF INFORMATION AT TRIAL
The information contained in this section is a synopsis of the information
Provided IN U.S. COAST GUARD MEDIA RELATIONS IN HIGH-VISIBILITY COURT
MARTIAL CASES; APRACTICAL GUIDE provided to each district, MLC, and Area
public affairs officers and to all staff judge advocates. A copy of the
guide is included as enclosure (15) and should be referred to by the user
for more complete information then is provided in this section.

4 B.1. Release of Information

4.B.1.a. General

There are valid reasons for making information about the administration
of military justice available to the public. The task of striking a
fair balance between the protection of members accused of offenses
against improper or unwarranted publicity pertaining to their cases,
and public understanding of the problems of controlling misconduct in
the military service and the workings of military justice depends
largely on the exercise of sound judgment by those responsible for
administering military justice and by representatives of the press and
other news media. At the heart of all guidelines pertaining to the
furnishing of information concerning an accused or the allegations
against him or her is the mandate that no statements or other
information shall be furnished to news media for the purpose, or which
could reasonably have the effect of influencing the outcome of a trial.

4.B.1.b. Applicability

These provisions apply to all persons who may obtain information as the
result of duties performed in connection with the processing of an
accused, the investigation of suspected offenses, or trials by court-
martial. These provisions are applicable from the time of apprehension,
the preferral of charges, or the commencement of an investigation
directed to make recommendations concerning disciplinary action, until
the completion of trial or
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disposition of the case without trial. These provisions also prescribe
guidelines for the release or dissemination of information to public
news agencies, other public media, or other persons or agencies.

4 B.1l.c. Release of information

(1) As a general matter, Coast Guard employees should not
initiate release of information pertaining to an accused. Information
of this nature should be released only upon specific request therefor,
and, subject to the following guidelines, should not exceed the scope
of the inquiry concerned.

(2) Except in unusual circumstances, information subject to
release under these provisions should be reviewed and released by the
cognizant public information officer and requests for information
received by others from the media should be referred to such officer
for action. In high visibility cases a trained attorney should assist
the cognizant public information officer. [See, enclosure (15).] When a
member i1s suspected or accused of an offense, care should be taken to indicate
that the member is alleged to have committed, or is suspected or accused of
having committed an offense, as distinguished from stating or implying that
the accused has committed the offense(s).

4.B.1.d. Information Subject to Release

On inquiry the following information concerning a member accused or
suspected of an offense(s) may generally be released except as
provided in subparagraph 4.B.1.f below.

(1) The accused's name, grade, age, unit, and regular assigned
duties.

(2) The substance of the offense(s) of which the individual is
accused or suspected.

(3) The identity of the victim of any alleged or suspected
offense, subject to any restrictions provided by the Victim and Witness
Protection Act of 1982 (Public Law 97-291), 18 U.S.C. 1512-5, 3663-

4., [See, section 3.M above.]

(4) The identity of the apprehending and investigating agency,
and the identity of attorney for the accused, if any.

(5) The type and place of custody, if any.

(6) Information that has become a part of the record of
proceedings of the court-martial in open session.

(7) The scheduling or result of any stage in the judicial
process.

(8) The denial of the commission of any offense(s) of which he
or she may be accused or suspected (when release of such information is

approved by the attorney of the accused).
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4.B.1.e. Information Prohibited for Release

The following information concerning a member accused or suspected of
an offense(s) generally may not be released except as provided in
subparagraph 4.B.1.f below:

(1) Subjective opinions, observations or comments concerning
the accused's character, demeanor at any time or guilt of the offense
or offenses involved.

(2) The prior criminal record (including other apprehensions,
charges, or trials) or the character or reputation of the accused.

(3) The existence or contents of any confession, admission,
statement or alibi given by the accused, or the refusal or failure of
the accused to make any statement.

(4) The performance of any examination or test, such as
polygraph examinations, chemical tests, ballistics tests, etc., or the
refusal or the failure of the accused to submit to an examination or test.

(5) The identity, testimony, or credibility of possible
witnesses, except as authorized in subparagraph 4.B.1.d. (3).

(6) The possibility of a plea of guilty to any offense charged
or to a lesser offense and any negotiation or any offer to negotiate
respecting a plea of guilty.

(7) References to confidential sources or investigative
techniques or procedures.

(8) Any other matter when there is reasonable likelihood that
its dissemination will affect the deliberations of an investigative
body or the findings or sentence of a court-martial or otherwise
prejudice the due administration of military justice either before,
during, or after trial.

4.B.1.£f. Exceptional Cases

The provisions of this section are not intended to restrict the release
of information designed to enlist public assistance in apprehending an
accused or suspect who is a fugitive from justice or to warn the public
of any danger that a fugitive accused or suspect may present. Further,
because the purpose of this section is to prescribe generally
applicable guidelines, there may be exceptional circumstances that
warrant the release of information prohibited under subparagraph
4.B.l.e above, or the non-release of information permitted under
subparagraph 4.B.1.d above. 1In these cases the servicing legal office
and OEGCMJ shall be responsible for determining whether questionable
material shall be released. [See, enclosure (15)]
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4.B.1.g. Military Judge's Authority

The foregoing is in no way to be viewed as in derogation of the
authority of the military Jjudge, who, upon being detailed, is, in his
or her discretion, empowered to regulate many of the matters discussed
in this section by court order. [See, RCM 801.]

4.B.2. Spectators at Courts-Martial Sessions

The sessions of courts-martial shall be public and, in general, all
persons except those who may be required to give evidence shall be
admitted as spectators. The trial counsel shall post a Notice of Public
Trial [see, enclosure (l6h) for sample]. Whenever necessary to prevent
the dissemination of classified information to other than authorized
persons or for other good cause, the convening authority, the military
judge of a general or special court-martial, or the president of a
special court-martial without a military judge may direct that
spectators be excluded from a trial or a portion thereof. 1In all
situations, spectators or classes of spectators may be excluded only,
when in the discretion of the military judge of a general or special
court-martial, he or she determines such action to be legally necessary
and proper. [See, RCM 806.]

4.B.3. Spectators at Pretrial Investigations

The sessions of a pretrial investigation convened in accordance with
Article 32, UCMJ should ordinarily be open to the public. [See,

RCM 405(h) (3)]. A convening authority will consult with the servicing
legal office before restricting access to a pretrial investigation.

4.C. ARTICLE 39(A), UCMJ SESSIONS

4.C.1. Pleas

As authorized under Article 39(a), UCMJ a session of the court without
the presence of the members may be called for the purpose of holding
the arraignment and receiving the pleas of the accused. [See,
enclosure (1l6a), Rule 22.]

4.C.2. Motions

Pretrial motions will be submitted in accordance with the orders of the
military judge assigned to the case [see, enclosure (16b) for a

sample Court Order No. 1]. Unless otherwise permitted or ordered by the
military judge assigned to the case, pretrial motions, answers and
rulings will follow the format contained in enclosures (l6c-e),
respectively. [See, enclosure (l6a), Rule 9.]
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4.C.3. Custody and Restraint of Accused

Physical restraint shall not be imposed on the accused during open
sessions of the court-martial unless prescribed by the military Jjudge.
[See, RCM 804 (c) (3).]

4.C.4. Conditional Pleas

The accused may enter a conditional plea of guilty in accordance with
RCM 910 (a) (2). Such plea must be in writing and must set forth the
particular pretrial motion(s) to which the right of appeal is reserved.
The government's consent to the plea may be given by trial counsel and
shall be noted on the document over the signature of the trial counsel.

4.C.5. Oaths

4.C.5.a. Military Judges

A military judge, certified in accordance with Article 26 (b), UCMJ may
take a one-time ocath to perform his or her duties faithfully and
impartially in all cases to which detailed. This oath may be taken at
any time and may be administered by any person authorized by Article

136, UCMJ to administer oaths. Once such an oath is taken, the military
judge need not be sworn again at any court-martial to which subsequently
detailed. Military judges will customarily be given a one-time oath. In the

event that a military judge detailed to a particular court-martial has not
been previously sworn, the trial counsel shall administer the oath to the
military judge at the appropriate point in the proceedings. The following
oath shall be used for the swearing in of military judges [see,

Discussion to RCM 807 (b) (2)1:

Do you swear (or affirm) that you will faithfully and
impartially perform, according to your conscience and
the laws applicable to trials by courts-martial, all the
duties incumbent upon you as military judge to this
court-martial, so help you God?

4.C.5.b. Counsel

Any military counsel, certified in accordance with Article 27 (b), UCMJ,
may be given a one-time oath. Such oath will customarily be
administered when military counsel is certified. The ocath may be given
at any time and by any person authorized by Article 136, UCMJ to
administer oaths. Once such an oath is taken certified military counsel
need not be sworn again at any trial to which he or she is detailed, or
in any case in which he or she is serving as individual counsel at the
request of the accused. Certified military counsel who have taken one-
time oaths administered by armed services other than the Coast Guard
need not again be sworn in courts-martial convened in the Coast Guard.
Counsel who are not certified in accordance with Article 27 (b), UCMJ,
including all civilian counsel, must be sworn in each case. The
following oath may be used in administering a one-time ocath to counsel
[see, Discussion, RCM 807 (b) (2)1]:
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Do you swear (or affirm) that you will faithfully perform
the duties of counsel in the case no in hearing, so help you
God?

4.C.5.c. Court Members

Court members may be given one oath for all cases that are referred to
the court in accordance with the convening order that detailed them as
members. In the event the convening order is amended, a new member
shall be sworn when he or she arrives. This ocath may be administered by
any officer authorized by Article 136, UCMJ to administer ocaths. When
court members are not sworn at trial, the fact that they have

previously been sworn will be recorded in the transcript or record of
trial. The oaths used for court members will be those prescribed in the
discussion to RCM 807 (b) (2). [See also, Section II, Appendix 8, MCM.]

4.C.5.d. Reporters

Any court reporter, military or civilian, may be given a one-time oath.
The oath normally will be administered by trial counsel in the first
court-martial to which the court reporter is assigned. Once such oath
is taken, the court reporter need not be sworn again at any trial to
which assigned. When the court reporter is not sworn at trial, the fact
that he or she has been previously sworn will be recorded in the
transcript or record of trial. The following ocath may be used in
administering a one-time oath to court reporters |[see,

Discussion, RCM 807 (b) (2)]:

Do you swear (or affirm) that you will faithfully perform
the duties of reporter in any court-martial to this court-
martial, so help you God?

4.C.5.e. Interpreters
Interpreters will be sworn by trial counsel as provided in the
discussion to RCM 807 (b) (2). [See also, Appendix 8, MCM. ]

4.C.5.f. Recording One-time Oaths

The military judge and certified counsel who take the oath prescribed
above shall transmit a signed copy to the Chief Counsel, U.S. Coast
Guard. A signed copy of the oath taken by the court reporter shall be
filed in his or her official service record. The copies shall bear
below the signature of the person sworn a statement signed by the
person who administered the oath, in a form as follows:

[Quote the Oath and state purpose why administered;
followed by] The undersigned personally administered the
foregoing oath to the above-named [Person Sworn],

this day of , 20 , at
[Location].

Signature and Rank
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4.D. PRESENTENCING PROCEDURES, PERSONAL DATA, AND CHARACTER OF
PRIOR SERVICE

In accordance with RCM 1001 (b) (2), trial counsel may introduce certain
evidence from the personnel records of the accused. [See, RCM
1001 (b) (3), concerning admission of evidence concerning accused's prior
convictions.] Personnel records of the accused include all those
records made and maintained in accordance with the Coast Guard
Personnel Manual, COMDTINST M1000.6 (series); Source Data Automation
(SDA) II User Manual, HRSICINST M5231.2 (series); Personnel & Pay
Procedures Manual, HRSICINST M1000.2 (series); and the Military
Personnel Data Records (PDR) System, COMDTINST M1080.10 (series) that
reflect the past military efficiency, conduct, performance, and history
of the accused.

4.E. COURT-MARTIAL PUNISHMENT LIMITATIONS

4 .E.1. No Automatic Reduction

The administrative action of automatic reduction to the lowest enlisted
pay grade authorized under Article 58a, UCMJ, shall as a matter of
policy not be effected in the Coast Guard.

4 .E.2. Hard Labor Without Confinement

Hard labor without confinement shall be performed in addition to other
regular duties and may be specified to run for one, two, or more hours
per day. The member's immediate commander shall determine the duration
per day and time it starts. Hard labor without confinement shall not be
performed on the member's Sabbath. The member receives credit for
having performed hard labor without confinement on the Sabbath if the
Sabbath falls within the prescribed period of hard labor without
confinement.

4 .E.3. Reservists Ordered to Active Duty

4.E.3.a. Approved by Commandant (G-WTR)

A reservist tried by court-martial after an order approved by
Commandant (G-WTR) to active duty pursuant to paragraph 3.E.2 above may
receive any punishment otherwise authorized by the court-martial.

4.E.3.b. Not Approved by Commandant (G-WTR)

Unless the order to active duty under paragraph 3.E.2 above is approved
by Commandant (G-WTR), confinement is not an authorized punishment for
a reservist ordered to active duty at court-martial. In addition, the
reservist accused may not be retained on active duty to serve any other
punishment [see, discussion to RCM 1003 (c) (3)]. Imposed forfeitures
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may be collected, and imposed restrictions on liberty may be served
during subsequent periods of inactive duty training or active duty.

4.F. GOVERNMENT APPEAL FROM ADVERSE RULINGS AT TRIAL

4.F.1. General

Article 62, UCMJ and RCM 908 authorize the United States to appeal a
ruling or order of the military judge that terminates the proceedings
with respect to a charge or specification, excludes evidence that is
substantial proof of a fact material to the proceedings, or jeopardizes
the security of classified material.

4 .F.2. Procedures and Persons Authorized to Act

4.F.2.a. Trial Counsel

Trial counsel may request a delay in accordance with RCM 908 (b) (1) when
a ruling or order is issued subject to appeal under certain
circumstances. In any such case, trial counsel shall confer with
appellate government counsel at Commandant (G-LMJ). Trial counsel shall
present a summary of the ruling or order, the issue involved, and the
evidence in the case and describe the reason(s) why trial counsel
believes the ruling or order is one that should be appealed. This
conference shall occur as soon as practicable, but in any event shall
take place within 24 hours of the military judge's ruling. The purpose
of this time limit is to minimize the expense and inconvenience by
allowing trial to continue after a delay of no more than one day in
cases where appellate government counsel is able to immediately
determine not to appeal the ruling or order.

4. F.2.b. Appellate Government Counsel

Once advised of the matter as set forth in subparagraph 4.F.2.a above,
appellate government counsel shall authorize trial counsel to advise
the military judge and parties that:

(1) The government will not appeal the ruling, in which case
the trial should proceed;

(2) The government has decided to appeal, in which case trial
counsel shall provide the written notice required by RCM 908 (b) (3); or,

(3) The decision to appeal is being considered and will be
made within 72 hours as provided in RCM 908. A notice of appeal shall
not be filed by trial counsel without the concurrence of appellate
government counsel. In the interest of economy of court-martial
resources, the decision to file a Notice of Appeal shall be made as
expeditiously as possible, normally within 24 hours, but may be delayed up
to 72 hours as provided in RCM 908. The final decision whether to file an
appeal with the Coast
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Guard Court of Criminal Appeals shall be made after government appellate
counsel has received the matters set forth in subparagraph 4.F.2.c below.

4 F.2.c. Forwarding Notice of Appeal

Notice of appeal filed under RCM 908 shall be forwarded to appellate
government counsel, Commandant (G-LMJ), within 10 days after the date

of the judge's ruling for decision. 1In addition to those matters listed
in RCM 908 (b) (6) the following shall be forwarded with the appeal:

(1) Appeal
A prepared appeal substantially in the form provided in Rule 21, Courts
of Criminal Appeals Rules of Practice and Procedure, to include:

(a) A summary of the proceedings;

(b) A statement of facts that must have been determined by
the military judge and are pertinent to the error assigned (note: Under
Article 62, UCMJ, the Coast Guard Court of Criminal Appeals may act only with
respect to matters of law, not withstanding its fact-finding powers under
Article 66, UCMJ) ;

(c) The error(s) assigned followed by an argument supporting
the government's position on each error;

(d) The specific relief requested; and,

(e) A certificate of Notice of Appeal described in RCM
908 (b) (3). The certificate of service must reflect the date and time of the
military judge's ruling or order from which the appeal is taken and the time
and date of service upon the military judge.

(2) Record of Trial [ROT]

(a) An authenticated ROT should accompany the appeal
package. Only that portion of the ROT involving the alleged error(s)
need be transcribed, authenticated, and forwarded. 1In extraordinary
cases where undue delay would be encountered awaiting authentication,
the trial counsel should forward an unauthenticated ROT with the
material required under RCM 908 (b) (6) to be followed by the authenticated ROT.

(b) Trial counsel should retain an authenticated copy of the
ROT so that trial may resume after the Coast Guard of Criminal Appeals
issues a decision, if authorized.
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(3) Letter of Justification
The appeal package must contain a letter from trial counsel indicating
why the appeal is being taken and describing the anticipated impacts
should the military judge's ruling be affirmed. For example,
circumstances not apparent in the ROT including pendency of other cases
affected or unique import of the case to discipline, morale, or the
integrity of military justice should be set forth in the letter.

4.F.2.d. Authority to Conduct Further Proceedings

After notice of a decision by the Coast Guard Court of Criminal Appeals
[CGCCA] or Court of Appeals for the Armed Forces [CAAF] is provided,

the trial may proceed, if authorized, in a manner consistent with the
decision unless further proceedings are stayed by order of a higher court.

4.G. APPELLATE RIGHTS

Each convicted accused shall be advised of his or her appellate rights,
using enclosures (l7a-c), as applicable, prior to adjourning the court-
martial. A completed appellate rights form shall be included as an
appellate exhibit in the record of trial. [See, RCM 1010.]
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5.A. PREPARATION OF RECORDS OF TRIAL [ROT]
5.A.1. General and Special Courts-Martial

5.A.1.a. Verbatim Records of Trial [ROT]

A complete and verbatim record of trial [ROT] shall be prepared in
certain general and special courts-martial as required by Article 54,
UCMJ, RCM 1103, and Appendix 14, MCM (except as modified herein), and
the orders of the trial court. When a verbatim ROT is prepared, the
trial counsel shall retain or cause to be retained any notes or
recordings from which the ROT was prepared until such time as the
conviction is final under RCM 1209 (a). For disposition of records, see
section 5.H below.

5.A.1.b. Summarized ROT

With the concurrence of the responsible SJA and the military judge
presiding over the case, a summarized ROT may be prepared in lieu of a
verbatim ROT, so long as a verbatim ROT is not required. Appendix 13,
MCM shall be used as a guide when preparing a summarized ROT. When a
summarized ROT is prepared, the trial counsel shall retain or cause to
be retained any notes or recordings from which the ROT was prepared
until such time as the conviction is final under RCM 1209(a). For
disposition of records, see section 5.H below.

5.A.1.c. Acquittals and Findings of Not Guilty

At the conclusion of a court-martial resulting in an acquittal, finding
of not guilty by reason of lack of mental responsibility, or
termination of the proceedings prior to findings as to all charges and
specifications, there is no need to prepare either a summarized or
verbatim ROT. Only the requirements set forth in RCM 1103 (e) must be
met. The trial counsel's notes, reporter's notes, and recordings shall
be retained for three years from the date the trial is adjourned. At
that time, such notes, recordings, and local copies of the ROT (if
prepared) are considered non-record material and may be destroyed. If
the accused is found not guilty by lack of mental responsibility and
subsequently placed in the care of a Department of Justice [DOJ]
facility in accordance with procedures agreed to between the Coast
Guard and Federal Bureau of Prisons, there may be a requirement to
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create an abbreviated ROT for administrative purposes. In such
instances, the servicing legal office should contact Commandant (G-LMJ)
for current guidance.

5.A.1.d. Manner of Recording Proceedings

The preferred method for recording trial proceedings is by audio tape
recorded by a qualified Coast Guard court reporter, civilian contractor
court-reporter, or qualified court-reporter from another armed service.
The methods set forth in RCM 1103(j) (1) and (3), which allow for wvideo
tape, audio tape or similar method of recording without the presence of
a certified court reporter may not be used in the Coast Guard without
prior authorization from Commandant (G-LMJ) .

5.A.1.e. Trial Counsel Responsibilities in the Immediate Aftermath
of Trial

(1) Report of Results of Trial
After final adjournment of the court-martial, the trial counsel shall promptly
notify the accused's commanding officer, the convening authority, and, if
appropriate, the officer-in-charge of the confinement facility of the findings
and sentence. [See, RCM 1101.] Enclosure (18a) is a sample Report of
Results of Trial. Trial counsel shall also provide a copy of the Report or
Results of Trial to the defense counsel, miliary judge, servicing PERSRU for
the accused and, if CGIS was involved in any aspect of the case, to the
servicing CGIS office.

(2) Cases Resulting in Adjudged or Automatic Forfeitures or
Adjudged Reduction in Pay Grade
In all cases resulting in adjudged forfeitures or reduction in pay
grade or administrative forfeitures compelled by operation of Article
58b, UCMJ, trial counsel shall include in the Results of Trial letter
required by RCM 1101 (a), a statement substantially as follows:

Adjudged and/or automatic forfeitures, under
Article 58b, UCMJ, and/or adjudged reduction in
pay grade will be effective (effective date),
unless they are deferred or waived by the
convening authority.

(3) Confinement Order
The trial counsel must be familiar with the brig rules regarding
admitting confinees. A sample confinement order (post-trial) can be
found at enclosure (187).

5.A.2. Preparation, Arrangement, and Authentication of ROT

In the preparation of both verbatim and summarized ROTs, the
preparation, arrangement, and authentication of ROTs and allied papers,
to the extent possible, shall be in accordance with RCM 1103,
Appendices 13 and 14, MCM, and the rules contained in this section. A
helpful checklist to assist the trial counsel and legal staff prepare
the ROT is found at enclosure (18c).
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5.A.2.a. Charge Sheets

The original charge sheet should be inserted into the original ROT in
lieu of copying into the ROT the charges and specifications upon which
the accused is to be tried, the name and description of the accuser,
the affidavit, and the reference for trial. When minor changes to the
charge sheet are made after arraignment, any such changes must be fully
detailed in the ROT [see, RCM 603].

5.A.2.b. Request for Trial Before Military Judge Alone

If the accused was tried before the military judge alone, include an
executed copy of the written request, if one was submitted, in the ROT
as an appellate exhibit.

5.A.2.c. Detailing Letters
The detailing letters for the military judge and counsel, if submitted,
shall be included in the ROT as appellate exhibits.

5.A.2.d. Court-Martial Data Sheet (DD Form-494)
Unless otherwise directed by the OEGCMJ, the use of the Court-Martial
Data Sheet (DD Form 494) is not required.

5.A.2.e. Exhibits

(1) If an exhibit consists of video or audio tape(s), affix
clear and complete labels to the original of the tape and to the tape's
box or protective sleeve. The label shall indicate the case name, the
exhibit number, and any relevant witness or event names (i.e.,

"U.S. v. Smith, Prosecution Exhibit , Interview of SN Jones
2/13/98" or "U.S. v. Jones, Defense Exhibit , Videotape of Scene
Following 2/13/98 Automobile Accident").

(2) The first page of a document shall be marked to indicate
the point in the ROT where the exhibit was marked, offered (or not),
and admitted (or not). Draw a line through the parts of the marking(s)

that do not apply. For example:

Prosecution Exhibit for
identification, page 1 of

page (s). Marked at R , offered
at R , admitted at R

(3) Second and subsequent pages of exhibits shall be marked
with the exhibit number and, in the case of multiple page exhibits, the
page number. Draw a line through the parts of the marking that do not
apply. For example:

Prosecution Exhibit
, page of
pages.
(4) All documentary or photographic exhibits shall be mounted
on standard size 8 1/2" x 11" paper. Originals of larger exhibits shall

be folded, to the extent
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possible, to 8 1/2™ x 11" in size. Copies of larger exhibits shall, if
feasible, be reduced to 8 1/2" x 11" size.

(5) Even though exhibits are "sealed", two copies should be
prepared and sealed in the same manner as the original and accompany
the original ROT. The pages of a "sealed" exhibit shall be marked in
the same way as other exhibits.
5.A.2.f. General Instructions

(1) Do not use plastic document protectors.

(2) Complete and sign the chronology sheet, Form DD 490 or DD 491.

(3) Use only "slide" fasteners (with compressors) and bind
ROTs at the top. Two-inch capacity fasteners are preferred [stock
number 7510-00-235-6068]. Do not use "book style" or "left-hand"
binding, 3-ring binders, "screw and post" type fasteners, or report covers.

(4) All copies shall be copied one sided; do not copy "2-sided" or
"back to back."

(5) Copies shall be as legible as originals.

(6) Copies of the ROT shall appear, to the extent possible,
substantially as the original appears. For example: if the original has
5 one-inch thick volumes, the copies should each have 5 one-inch think
volumes. Copies of video or audiotapes, charts, photographs, etc.,
shall appear substantially as they appear in the original.

(7) Do not exceed size limitations for individual volumes in
multi-volume ROTs.

(8) Do not forward the original ROT without the required
number of copies.

(9) Fill empty space in shipping boxes with packing material
to avoid damage to the ROT and copies.

(10) Provide a complete copy of the ROT by traceable means to
all defense counsel (including IMC and civilian defense counsel (if
any)) .

(11) Ensure return receipts for service of documents to the
accused and counsel (i.e., ROT, SJARs, etc.) are included in the ROT.
(12) 1Include one extra copy of the court-martial promulgating

order and the action of the convening authority separate from those
contained in the ROT and required complete copies.
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(13) Forward a copy of the promulgating order directly to the
servicing CGIS office in accordance with Criminal History Reporting for
Military Suspects, COMDTINST 5580.1 (series).

(14) Shipment of the ROT, required copies, and other materials
should be through the current General Services Administration (GSA)
contractor for domestic express delivery service instead of certified
mail. Include the name, room number, and telephone number of the
addressee on the express delivery label. The use of registered mail is
not authorized. This rule does not apply to ROTs shipped from overseas.
Such ROTs should be sent by the most reliable and expeditious means.

5.A.2.g. Arrangement of the ROT

(1) When forwarded to Commandant (G-LMJ), a verbatim ROT (and
all of its copies) shall be arranged in the following sequence as is
appropriate:

(a) Front cover and chronology sheet.

(b) Records of proceedings in connection with vacation of
suspension.

(c) Conditions of suspensions and proof of service on
probationer under RCM 1108.

(d) Waivers or withdrawal of appellate review under RCM
1110.

(e) Promulgating order.

(f) Action of OEGCMJ.

(g) Dated and signed action of convening authority or
substitute convening authority or, statement why it is
impracticable for the convening authority to act. Attach

a copy of any letter of reprimand.

(h) Matters submitted by accused under RCM 1105, or written
waivers, and any brief submitted under Article 38(c), UCMJ.

(i) Recommendations and other matters relative to clemency
not contained in subparagraph (h).

(j) Certificate of service of SJA or law specialist
recommendation on defense counsel [see, RCM 1106 (f) (1)].

(k) Signed SJA or law specialist recommendation [see, RCM
1106].

(1) Verification of receipt by defense counsel of the RCM
1106 recommendation and any response by defense counsel to
SJA or law specialist recommendations.

(m) Any deferment request and action taken on such request.
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(n) Explanation for any substitute authentication under RCM
1104 (a) (2) (B) .

(o) Other appropriate matters, including items set forth in
RCM 1103 (b) (3) (F) .

(p) Article 32, UCMJ investigation, if any. If waived,
include documentation of waiver.

(g) Article 34, UCMJ SJA advice [see, RCM 406]; if
waived, include documentation of waiver.

(r) Records of former trial (in the case of a rehearing).

(s) Counsel requests and action taken (e.g., requests
concerning delay, depositions, etc.).

(t) The transcript portion of the ROT compiled in the
following order:

i. Index sheet;

ii. Receipt of accused, or certificate of trial counsel
indicating delivery of a copy of the ROT to accused;

iii. Record of court proceedings;
iv. Exhibits admitted in evidence - When an exhibit is in
the form of an audio or videotape, chart, photograph,

or other non-written testimony a copy of the exhibit
must be made and attached to each ROT copy;

v. Appellate exhibits;
vi. Offered exhibits not received in evidence.

(2) Summarized ROTs will be arranged in the same sequence as
verbatim ROTs, so far as may be appropriate.

(3) If an item required above is available in full in another
part of the ROT a "filler page" identifying the location of the item in
the record may be used in place of a second copy. A "filler page" may
also be used in copies of the ROT to refer to documents found only in
the original ROT (e.g., sealed exhibits).

5.A.2.h. Number and Distribution of ROT copies
a. The original ROT is filed with Commandant (G-LMJ). Seven
additional and complete copies are required for courts-martial cases in
which Coast Guard Court of Criminal Appeals review is required under
RCM 1201 (a); these additional copies are also filed with Commandant (G-LMJ) .
b. One copy for each accused.

c. One copy for the convening authority.
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d. One copy for the OEGCMJ.

e. Additional copies as required by trial counsel or the convening
authority.

f. In all cases where approved confinement is for a period of 12
months or more, provide a complete copy of the ROT by traceable means
directly to the Naval Clemency and Parole Board. [See, Department
of the Navy Clemency and Parole Systems, SECNAVINST 5815.3H, paragraph
304.] The address of the Naval Clemency and Parole Board is:

Naval Clemency and Parole

Board Washington Naval Yard

901 M St. SE, Building 36,

Room 322 Washington, D.C.
20374-5023 Phone: (202) 685-6455

5.A.3. Distribution of SJA Recommendation [SJAR]

The original SJA recommendation shall be attached to the original ROT.
A copy shall be served on counsel for the accused as set forth in RCM
1106 (f). Receipt of the recommendation by the defense counsel shall be
verified by use of a receipt. A copy of the recommendation and the
verification of receipt by the defense counsel must be attached to each
copy of the ROT.

5.A.4. Disposition of ROTs after Convening Authority Action

5.A.4.a. GCM or SPCM with Approved Death Sentence, Punitive

Discharge, or Confinement for One Year or Longer

A convening authority, upon acting on a general or special court-
martial ROT with a sentence including an approved death sentence,
punitive discharge (regardless of whether the discharge was suspended),
or confinement for one year or longer, shall forward the ROT as follows:

(1) If the sentence includes death or otherwise if there is no
waiver or withdrawal of appellate review under RCM 1110, the ROT shall
be sent directly to Commandant (G-LMJ) for review by the Coast Guard
Court of Criminal Appeals. [See, paragraph 5.A.2.h above for
required number of copies; see paragraph 5.G.6 below for required
number of copies of the promulgating order.] The convening
authority shall notify the SJA when he or she takes action and provide
a copy of the action and promulgating order to the OEGCMJ.
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(2) TIf the sentence does not include death and there is a
waiver under RCM 1110, the ROT shall be referred to a law specialist
for review under RCM 1112 [see, paragraph 5.F.3 below].

(3) The convening authority shall provide the accused's last
known address and phone number in the letter of transmittal forwarding
the ROT to Commandant (G-LMJ) for referral to the Coast Guard Court of
Criminal Appeals [see, RCM 1201].

5.A.4.b. GCM Including a Conviction and a Sentence

(1) In a case in which there has been a finding of guilty and
a sentence, and there is not a waiver under RCM 1110, but the case is
not subject to review under subparagraph 5.F.2.a below, the ROT shall
be sent directly to Commandant (G-LMJ) for review by the Judge Advocate
General of the Coast Guard (DoT General Counsel) under RCM 1201 (b) (1).

(2) In cases in which there is a waiver under RCM 1110, the
ROT shall be referred to a law specialist for review under RCM 1112
[see, paragraph 5.F.3 below].

5.A.4.c. SPCM Not Including Approved BCD and SCM

In special court-martial cases not including an approved bad conduct
discharge and all summary courts-martial the ROT shall be referred to a
law specialist for review under RCM 1112 [see, paragraph 5.F.3

below]. following action by the convening authority.

5.A.4.d. GCM and SPCM Resulting in Acquittal
In all such cases the ROT shall be forwarded directly to Commandant (G-LMJ)
for filing upon issuance of the promulgating order by the convening authority.

5.B. ADMINISTRATIVE POST-TRIAL MATTERS

5.B.1. Military Judge Record and Report

Upon final adjournment in each case, or if no trial is held upon
withdrawal of the charges from court-martial or discharge of the
accused, the military judge shall forward a "Military Judge Record and
Report" to Commandant (G-L-4) with a copy to Commandant (G-LMJ). This
report should include substantially the same information as shown on
the sample report contained in enclosure (18b). The specification(s)
information may be provided by submitting a copy of the charges and
specifications annotated to show pleas and findings or other convenient
means to show the disposition of each specification(s). Upon
authentication of the ROT the military judge shall inform Commandant
(G-L-4) of the amount of post-trial time expended on the case.
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5.B.2. Mailing ROT to the Military Judge

Shipment of the ROT to the military judge for authentication should be
through the current General Services Administration [GSA] contractor
for domestic express delivery service. This method allows the package
to be tracked and eliminates delay. Include the name, room number, and
telephone number of the addressee on the express delivery label. The
use of registered mail is not authorized.

5.C. POST-TRIAL DUTIES Of DEFENSE COUNSEL

5.C.1. Mandatory Duties

Trial defense counsel's representational duties are of a continuing
nature. They do not terminate at the conclusion of the court-martial.
The following duties are mandatory.

a. Trial defense counsel must advise the accused of his or her
post-trial and appellate rights, the right to request counsel at such
review, and the right to waive or withdraw from appellate review
[see, RCM 1110]. One of the forms set forth in enclosure (l1l7a-c),
or a substantially similar form, must be executed by counsel and the
accused in every special and general court-martial in which findings of
guilty are announced. In a case where the accused desires to waive
appellate review, one of the forms set forth in either Appendix 19 or
20, MCM, must be executed. Any waiver must be filed within 10 days after
receipt by the accused or his or her counsel of a copy of the written
action by the convening authority. [See, RCM 1110 (f) (1) .]

b. Trial defense counsel must advise the accused in cases where a
sentence of confinement has been awarded, of the accused's right to
make application for deferment of that confinement in accordance with
Article 57(d), UCMJ and assist the accused in making application to the
appropriate authority. If automatic administrative forfeitures under
Article 58b, UCMJ are applicable trial defense counsel must advise the
accused and further advise the accused of his or her right to request a
deferral.

c. Trial defense counsel should examine the ROT and indicate the
examination on the authentication page or other form provided by the
trial counsel normally within 7 calendar days. [See, RCM 1103(1) (B).]
If errors or omissions are discovered, trial defense counsel should recommend
appropriate changes to ensure the ROT accurately reflects the proceedings.

d. Trial defense counsel must review and, if warranted, comment on
the post-trial recommendations. [See, RCM 1106 (f).]

e. Trial defense counsel must assist the accused to submit any
matters desired under RCM 1105 or to waive his or her rights to do so.
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5.C.2. Other Duties
The following are a non-exclusive list of duties trial defense counsel
may perform when appropriate if the case or facts warrant it.

a. Trial defense counsel may prepare for attachment to the ROT an
Article 38(c) (1), UCMJ brief setting forth such matters as he or she
believes should be considered on behalf of the accused on review. Such
brief should be submitted prior to the expiration of the time limit set
forth in RCM 1106(f) (5) to ensure the convening authority will have the
brief for consideration when he or she takes action. In order that the
SJA or law specialist, convening authority, and reviewing authorities can
maintain their impartiality in the process of review and that reviewing
officials will have the positions of both sides in the case, in those cases
where a brief is forwarded pursuant to Article 38(c) (1), UCMJ, defense counsel
shall serve, or cause to be served, a copy of such brief on trial counsel who
may within 5 days submit an answering brief for attachment to the ROT. The
answering brief submitted by trial counsel is limited to responding to those
propositions and issues raised in the brief of defense counsel.

b. If appropriate, trial defense counsel should advise the accused
of the right to submit an "Application for Relief under Article 69,
UCMJ, " and if requested by accused trial defense counsel should comply
with section 5.J below., . [See, paragraph 5.J.3 below.]

c. If appropriate, trial defense counsel should submit a petition
for a rehearing or a new trial pursuant to Article 73, UCMJ.
[See, RCM 1210 and section 5.K below.]

d. If appropriate, trial defense counsel should advise the accused
concerning voluntary and required appellate leave. [See, Article 7-A-
21, Coast Guard Personnel Manual, COMDTINST M1000.6 (series).]

5.C.3. Seeking Extraordinary Relief

Trial defense counsel has a duty to assist the accused in matters
ancillary to the trial. 1In appropriate cases that duty may involve
assistance in preparing a petition for extraordinary relief in
accordance with the rules of the Coast Guard Court of Criminal Appeals
and the Court of Appeals for the Armed Forces. Careful attention should
be given to the rules of court concerning style, copies, and service.

To acknowledge the respective responsibilities of trial and appellate
defense counsel, petitions for extraordinary relief on behalf of an
accused shall be prepared for signature by the accused and be forwarded
directly to the appropriate court. Information copies of the petition
shall be forwarded to trial counsel, military judge, Commandant (G-L-5), and
Commandant (G-LMJ) .
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5.C.4. Termination of Duties of Defense Counsel

5.C.4.a. General

Defense counsel shall continue to act until the proceedings are final
under RCM 1209; that is, until any direct appeal possible is acted upon
and the accused notified. Absent an approved withdrawal or release from
active duty an attorney-client relationship established at a general or
special court-martial continues to exist after the trial regardless of
the ultimate character of the proceedings or whether appellate defense
counsel is appointed. A defense counsel does not have the right to
appear at any lower forum where an accused does not have a right to
counsel but shall continue to provide the accused with general
representation and advice. This does not, however, preclude the
convening authority or commanding officer from permitting defense
counsel to appear at either a summary court-martial or mast at the sole
discretion of that officer.

5.C.4.b. Termination of Duties in Formal Appellate Process
Enclosure (19) is a suggested format for a trial defense counsel
request for judicial approval of termination of representation duties.

5.C.5. Appointment of Appellate Defense Counsel

In accordance with Article 70(c), UCMJ, appellate defense counsel will
be detailed by the Chief Counsel to represent an accused before the
Coast Guard Court of Criminal Appeals, the Court of Appeals for the
Armed Forces, and the U.S. Supreme Court. [See also, paragraph

5.C.6 below regarding habeas corpus representation.]

5.C.6. Appointment of Counsel for Members Sentenced to Death by GCM
Coast Guard members sentenced to death by a court-martial, who seek to
file in federal civilian court(s) post-conviction habeas corpus
petition(s) respecting such court-martial following the approval of
their court-martial sentence to death by the President pursuant to
Article 71, UCMJ, shall, upon request of the accused to the Chief
Counsel, be detailed military counsel by the Chief Counsel to represent
them in such proceedings and any appeals therefrom. [See, Article
70(e), UCMJ.] Designated appellate defense counsel may be a military
attorney from the Coast Guard or any other DoD military service
pursuant to an inter-service agreement.

5.D. EFFECTIVE DATE OF COURTS-MARTIAL SENTENCES

5.D.1. General

Except for an adjudged sentence of confinement [see, RCM 11017,
adjudged reduction in pay grade [see, Article 57(a) (1), UCMJ],
and/or adjudged [see, Article 57(a) (1), UCMJ] or administrative
[see, Article 58b, UCMJ] forfeiture of pay and allowances, no
part of a
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court-martial sentence may be carried out until it has been ordered
executed. Those approved portions of the sentence that do not extend to
death, dismissal, or dishonorable or bad conduct discharge will

normally be ordered executed in the initial Convening Authority Action,
unless suspended or deferred in that action.

5.D.2. Death or Dismissal

Sentences to death or dismissal may be ordered executed only by the
President or the Secretary of the Department of Transportation
respectively. Commandant (G-LMJ) shall be consulted in every trial in
which death or dismissal is contemplated prior to trial and again upon
the sentence of death or dismissal.

5.D.3. Confinement

5.D.3.a. Effective Date of Confinement

Unless deferred, any period of confinement included in a court-martial
sentence begins on the date the sentence is adjudged, regardless of
whether the accused is already confined. [See, RCM 1113(d) (2),
1107 (£) (4) (C), and Article 8-F-5, Coast Guard Personnel Manual,
COMDTINST M1000.6 (series), governing confinement and designation of
the place of confinement.]

5.D.3.b. Deferment of Sentence to Confinement
If requested by the accused a sentence to confinement may be deferred
by the convening authority or by the OEGCMJ over the accused if the

accused is no longer in the convening authority's jurisdiction. This
request must originate with the accused and must be in writing. For
termination of deferment, see RCM 1101 (c) (6). Any request for deferment

of confinement and the written action thereon shall be included in the
ROT. [See, RCM 1101 (c) .]

5.D.4. Punitive Discharge

a. No dishonorable or bad conduct discharge may be ordered
executed until the conviction is final under RCM 1209. The OEGCMJ may
order the sentence executed in all cases where the accused has waived
appellate review and review under RCM 1112 (f) is final.

b. 1In all other cases, even after the conviction is final, the
punitive discharge may not be ordered executed until the ROT has been
reviewed for clemency in accordance with Article 8-F-6(d) (4), Coast

Guard Personnel Manual, COMDTINST M1000.6 (series), and the discharge
approved by Commandant. When clemency review is completed Commandant
(G-LMJ) will advise whether clemency was granted or denied pursuant to
Article 74 (a), UCMJ and the type of discharge to be issued.
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c. If the punitive discharge is approved, Commandant (G-LMJ) will
notify the OEGCMJ for the command that convened the court-martial for
final action on the ROT pursuant to RCM 1113 (c) (1) (B). If the advice of
that officer's SJA is required under RCM 1113 (c) (1) (B), the SJA shall
ensure the ROT contains a statement that such advice was considered by
the OEGCMJ together with a brief synopsis or copies of relevant
documents reflecting the nature and character of duty of the accused
since approval of the sentence. Except as noted above, the
advice of the SJA required under RCM 1113 (c) (1) (B) need not be in
writing. The final action shall order the punitive discharge executed
and shall be attached to the ROT. Once the final action is signed, the
original final action shall be forwarded to Commandant (G-LMJ) .

5.D.5. Forfeitures, Reductions in Pay Grade, and Automatic Provisions

5.D.5.a. Effective Date of Forfeitures and Reductions in Pay Grade
Article 57 (a), UCMJ, makes adjudged forfeitures of pay and allowances
and reductions in pay grade effective 14 days after being adjudged or
on the date the sentence is approved by the convening authority,
whichever is earlier. Upon application of the accused the convening
authority may defer the effective date of forfeiture or reduction in
pay grade at any time until the date the convening authority acts on
the sentence. Deferment may be rescinded based on information not
previously considered. The Coast Guard by policy does not effect the
administrative reduction in pay grade authorized under Article 58a,
UCMJ [see, paragraph 4.E.1 above].

5.D.5.b. Statutory Administrative Forfeitures

(1) Article 58b, UCMJ, provides for administrative forfeiture
of pay and allowances during confinement for a member sentenced by a
court-martial to a period of confinement exceeding 6 months or any
period of confinement accompanied by a punitive discharge. Forfeitures
under Article 58b, UCMJ are not an adjudged court-martial sentence.

(2) If Article 58b, UCMJ administrative forfeitures apply in
the case of a general court-martial, all pay and allowances are
automatically forfeited during the period of confinement. In the case
of a special court-martial, two-thirds of pay are automatically
forfeited during the period of confinement. The amount forfeited by
operation of Article 58b, UCMJ is that amount above any adjudged and
approved fines or forfeitures. The total adjudged fines and forfeitures
and administrative forfeitures may not exceed the jurisdictional limit of
the court-martial. Article 58b, UCMJ administrative forfeitures automatically
take effect, but may be deferred. [See, subparagraph 5.D.5.a above] or
waived [See, subparagraph 5.D.5.a. (3) above].

(3) In cases where a member subject to Article 58b, UCMJ
administrative forfeitures has dependents, all or part of the
forfeiture may be waived by the convening authority anytime after
sentencing for a period not to exceed 6 months, provided that the
amounts waived are paid directly to the accused's dependents.

5-13
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(4) Administrative forfeiture under Article 58b, UCMJ is a
congressionally required administrative (not a courts-martial sentencing or
punitive) action applicable only if a prisoner is otherwise entitled to pay.
There are circumstances in which a member is convicted and sentenced to
confinement and is not entitled to, or loses entitlement to military pay.
Notable is the loss of entitlement to pay when a prisoner's enlistment expires
while in confinement (e.g., a prior extension does not become effective
if the member is confined and a prisoner is precluded from reenlisting).

[See, subparagraph 3.J.2.e above.]

5.D.5.¢c. Procedures

(1) An order deferring any forfeitures or reduction in pay
grade should be signed by the convening authority and worded substantially as
follows:

The [forfeitures/ reduction in pay grade]
[adjudged/ arising by operation of Article 58b,
UCMJ from the sentence adjudged] on [date
sentence adjudged] in the case of [accused's
name, SSN, and unit] by the [Special/Generall
Court-Martial convened by my order number
[convening order number] dated [date] are hereby
deferred from [effective date of deferral] until
[end date of deferral / date action is taken on
the sentence].

(2) An order waiving administrative forfeitures should be
signed by the convening authority or person acting under Article 60,
UCMJ and RCM 1107 and worded substantially as follows:

Any forfeitures arising by operation of Article
58b, UCMJ, as a result of the sentence adjudged
[date sentence imposed] in the case of
[accused's name, SSN, and unit] by my
[Special/General] Court-Martial Order [CM Order
Number] dated [date] are hereby waived as
follows: Effective date of waiver, [date]; End
date of waiver, [date -- not to exceed 6 months
from start date]; Amount of forfeitures waived
per month [stated in whole dollar amounts]. This
waiver applies only to forfeitures arising by
operation of Article 58b, UCMJ, and does not
apply to adjudged forfeitures. All amounts
waived are to be paid to the accused's
dependents. [If applicable -- This waiver is
granted at the request of [the accused, defense
counsel, the accused's spouse, etc.]. (Attach
copy of any request.) ]

(3) Deferral and waiver orders may be combined in a single
document. This document may be the convening authority's action;
however, deferral decisions may be made prior to the action. A
certified copy of any order waiving administrative forfeitures, or
deferring forfeitures or reductions in pay grade, shall be provided
immediately to the PERSRU responsible for the accused's service record.
Orders denying

5-14
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deferral requests should include the reasons for denial [see, RCM
1101 (c) (3), Discussion]. All original orders shall be attached to the ROT.

5.D.6. Effective Date of Other Punishment
All other punishments adjudged by a court-martial take effect on the
date ordered executed.

5.D.7. Payment of Fines

Payment of fines shall be made by check or money order payable to the
U.S. Treasury and sent to the Human Resources Service and Information
Center [HRSIC], Topeka, Kansas.

Commanding Officer

(SES) USCG HRSIC

Federal Building

444 S. E. Quincy

St. Topeka, KS 66683-3591

5.E. SUSPENSION OF COURTS-MARTIAL SENTENCE (S)
5.E.1. Suspension of Execution of Sentences

a. Suspension of a court-martial sentence is governed by RCM 1108.
Convening authorities are encouraged to suspend, for a probationary
period, all or any part of a sentence when such action would promote
discipline and when the accused's prospects for rehabilitation would
more likely be enhanced by probation than the execution of all or a
part of the sentence adjudged.

b. The OEGCMJ may in addition to authority otherwise granted,
suspend or remit any part or amount of the unexecuted part of a
sentence, other than a sentence approved by the President. No
suspension may be for an unreasonably long period. Absent unusual
circumstances, the period of suspension shall normally not exceed the
greater of 18 months, or 1 year beyond any period of confinement
adjudged.

5.E.2. Vacation of suspension
Article 72, UCMJ and RCM 1109 governs procedures and requirements for
vacating the suspension of a sentence.

a. If the probationer is placed in confinement pending a
vacation hearing, those officers designated under paragraph 3.C.4.Db
above, shall be available to review confinement under the provisions of
RCM 1108 (c) (4) .
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b. The vacation proceedings mandated by RCM 1109 (d) shall be
reported on the form set forth in Appendix 18, MCM, or a substantially

equivalent document. For other vacation proceedings in which a record
is required under RCM 1109 (e) (4) or (5), Appendix 18, MCM, may be used
as a guide and modified to provide a record of the proceedings. For SCM

proceedings, the form set forth in enclosure (7b) may be used. 1In the
case of Coast Guard members confined at Department of Defense
confinement facilities, the commanding officer of the facility may
conduct the hearings required by RCM 1109(d) and (e) if he or she is a
special court-martial convening authority.

c. A supplemental promulgating order shall be issued in any case
in which all or a portion of a suspended sentence is vacated. The
original of this order, and the record of proceedings shall be
forwarded to Commandant (G-LMJ) for attachment to the original ROT.

5.E.3. Counsel

Rights to military counsel for proceedings governed by RCM 1109 are set
forth in RCM 1109(c) (4) (A) (11i1) and (d) (1) (B) (iv). Military counsel
detailed to represent the accused at these proceedings must meet the
requirements of Article 27(b), UCMJ. Such military counsel need not be
the same counsel who originally represented the probationer.

5.F. COURTS-MARTIAL ACTION AND REVIEW
5.F.1. Action

Action on the sentence and, in the discretion of the convening
authority, on the findings shall be taken by the authority that

convened the court in accordance with RCM 1107. Forms for action are
contained in Appendix 16, MCM. A sample action is found at enclosure
(18e). The convening authority shall adhere to applicable time limits
set forth in RCM 1107 (b) (2), 1105, and 1106(f). No action by the
convening authority is required in those cases resulting in an
acquittal. [See, section 5.G below for issuance of promulgating
orders. ]

5.F.1l.a. Impracticable for Convening Authority to Act or OEGCMJ is
Disqualified

(1) Special Court-Martial
When it is impracticable for the convening authority to act, the ROT
shall be forwarded to the OEGCMJ with a statement of the reason why the
convening authority did not act. The OEGCMJ may take action or, in that
officer's discretion, refer the case to any other special court-martial
convening authority within his or her jurisdiction for action.
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(2) OEGCMJ
When it is impracticable for the OEGCMJ as convening authority, to act
in accordance with RCM 1107, or when the OEGCMJ is disqualified to act
under RCM 1112 (f) or otherwise, Commandant (G-LMJ) shall be advised and
requested to designate another OEGCMJ to take action. The ROT shall
then be forwarded to the designated officer with a statement of the
reason why the OEGCMJ did not act. Commandant (G-LMJ)'s designation of
an alternate convening authority/OEGCMJ will be made part of the ROT.

5.F.1.b. SJA Recommendation [SJAR]

(1) Designation of SJA (Law Specialist)
Prior to taking action on the ROT of a general court-martial or a
special court-martial in which a bad conduct discharge was adjudged,
the convening authority, or the substitute convening authority
designated under subparagraph 5.F.1l.a above, shall obtain the
recommendation of his or her SJA [see, RCM 1106]. A sample RCM
1106 recommendation is found at enclosure (18d). When a convening
authority has no SJA, he or she shall forward the ROT for action to the
OEGCMJ, or request the OEGCMJ designate a law specialist to prepare the
recommendation. Such officer may be the SJA of the OEGCMJ or any law
specialist on his or her staff who is not otherwise disqualified by
prior participation as counsel or investigating officer in the case or
one related to it. The OEGCMJ may request Commandant (G-LMJ) designate
a law specialist if no qualified officer is available on his or her
staff.

(2) Distribution of SJA Recommendation [SJAR]
The original recommendation shall be attached to the original ROT. A
copy shall be served on counsel for the accused as set forth in RCM
1106 (f). Receipt of the recommendation by the defense counsel shall be
verified by use of a receipt. A copy of the recommendation and the
verification of receipt by the defense counsel must be attached to each
copy of the ROT.

5.F.1.c. Designation of Place of Confinement

The convening authority of a court-martial that includes a sentence to
confinement is required to originally designate the place of temporary
custody or confinement. [See, section 6.H below. and paragraph

5.D.3 above.]

5.F.1.d. Sentences Including Reprimand

(1) General
Reprimands issued in execution of court-martial sentences are punitive
reprimands (and to be distinguished from administrative non-punitive
reprimands) and are required to be in writing.
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(2) By whom issued
Punitive letters of reprimand adjudged by a court-martial shall
normally be issued by the convening authority as part of the action on
the ROT in accordance with the provisions of RCM 1107 (f) (4) (G), RCM
1003 (b) (1) .

(3) Contents
The punitive letter of reprimand shall include the time and place of
trial, type of court, and a statement of the charges and specifications
of which convicted. It shall also contain the following paragraph:

A copy of this letter will be placed in your
official record at Coast Guard Headquarters. You
may forward to Coast Guard Personnel Command
(CGPC (adm-3)) within 15 days after receipt of
this action such statement concerning this letter
as you may desire for inclusion in your record.
In connection with your statement, you are
advised that any statement submitted shall be
couched in temperate language and shall be
confined to pertinent facts. Opinions shall not
be expressed nor the motives of other personnel
impugned. Your statement shall not contain
countercharges.

(4) Procedure of issuance
The original letter shall be delivered to the accused either personally
or through the mail by return receipt requested. If personally
delivered, the accused shall acknowledge receipt of the punitive letter
of reprimand on CGPC's copy of the letter to be filled in the member's
official record. A copy of the letter shall be appended to the
convening authority's action (or, if not issued by the convening
authority, to the promulgating order of the officer subsequently
directing execution of the sentence). The action (or order) should
refer to the letter in the following tenor:

Pursuant to the sentence of the court, as herein
approved, a letter of reprimand is this date
being served upon the accused and a copy thereof
is hereby incorporated as an integral part of
this action.

(5) Forwarding Copy to Coast Guard Personnel Command [CGPC]
A copy of the letter of reprimand, with either the accused's acknowledgment
of receipt or the return receipt requested card attached, shall be forwarded
to Coast Guard Personnel Command [CGPC (adm-3)].

(6) Appeals
Review, including appellate review, of letters of reprimand issued as
part of an approved court-martial sentence will be accomplished as
provided for by the UCMJ, the MCM, and
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this Manual with respect to the proceedings of the particular court-
martial that imposed the sentence. No separate appeal from these
letters will be considered.

5.F.1l.e. Companion Cases Referred

In court martial cases where the trial of a companion case is ordered
to be tried separately, jointly, or in common with the current case the
convening authority shall so indicate in the action on the record in
each case.

5.F.2. Disposition of ROTs after Convening Authority Action

5.F.2.a. GCM or SPCM with Approved Death Sentence, Punitive
Discharge, or Confinement for One Year or Longer

A convening authority, upon acting on a general or special court-

martial ROT with a sentence including an approved death sentence,

punitive discharge (regardless of whether the discharge was suspended),

or confinement for one year or longer, shall forward the ROT as

follows:

(1) TIf the sentence includes death or otherwise if there is no
waiver or withdrawal of appellate review under RCM 1110, the ROT shall
be sent directly to Commandant (G-LMJ) for review by the Coast Guard
Court of Criminal Appeals. [See, subparagraph 5.A.2.h above for
required number of copies; see section 5.G below for required number of
copies of the promulgating order.] The convening authority shall notify the
SJA when he or she takes action and provide a copy of the action and
promulgating order to the OEGCMJ.

(2) TIf the sentence does not include death and there is a
waiver under RCM 1110, the ROT shall be referred to a law specialist
for review under RCM 1112 [see, paragraph 5.F.3 below].

(3) The convening authority shall provide the accused's last
known address and phone number in the letter of transmittal forwarding
the ROT to Commandant (G-LMJ) for referral to the Coast Guard Court of
Criminal Appeals [see, RCM 1201].

5.F.2.b. GCM Including a Conviction and a Sentence

(1) In a case in which there has been a finding of guilty and
a sentence, and there is not a waiver under RCM 1110, but the case is
not subject to review under subparagraph 5.F.2.a above, the ROT shall
be sent directly to Commandant (G-LMJ) for review by the Judge Advocate
General of the Coast Guard (DoT General Counsel) under RCM 1201 (b) (1).

(2) In cases in which there is a waiver under RCM 1110, the
ROT shall be referred to a law specialist for review under RCM 1112 as
set forth in paragraph 5.F.3 below.
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5.F.2.c. SPCM Not Including Approved BCD and SCM

In special court-martial cases not including an approved bad conduct
discharge and all summary courts-martial the ROT shall be referred to a
law specialist for review under RCM 1112 as set forth in paragraph
5.F.3 below, following action by the convening authority.

5.F.2.d. GCM and SPCM Resulting in Acquittal

In all such cases the ROT shall be forwarded directly to Commandant (G-
IMJ) for filing upon issuance of the promulgating order by the
convening authority.

5