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EMPLOYEE STOCK PURCHASE PLANS 

Questions frequently a r i s e  with respect  t o  the  necess i ty  fo r  the  
r e g i s t r a t i o n  under the  Secur i t i e s  Act  of 1933 of s ecu r i t i e s  of the 
employer company or  an a f f i l i a t e  1/ purchased through an employee s tock  
purchase plan which i s  i n  substance the equivalent of a customer's 
account with a broker f o r  the  purchase of shares on the  open market. 
A s imi la r  problem may e x i s t  with respect  t o  plans for the purchase of  
s ecu r i t i e s  by persons who a r e  not technically employees of the i ssuer  
o r  an  a f f i l i a t e .  Of course, where the  employer o r  an a f f i l i a t e  d i r e c t l y  
or  i nd i r ec t l y  supplies  the  s ecu r i t i e s  for purchase by employees under 
the  plan, t h e  r e g i s t r a t i o n  p rwis fons  of  Section 5 of the Act  would 
c l e a r l y  be appl icable  absent an appropriate  exemption. 

The quest ion presented is whether the re  i s  an "ettenupt or o f fe r  t o  
dispose of ,  o r  s o l i c i t a t i o n  of an o f fe r  to buy, a secur i ty  o r  i n t e r e s t  
i n  a secur i ty ,  f o r  value," as re fe r red  to- i n  the de f in i t ion  of "offer  
f o r  sale" i n  Section 2(3) of the  Secur i t i e s  Act-of 1933, by t h e  i s sue r  
of such s ecu r i t y  or  underwriter fo r  such issuer  o r  an a f f i l i a t e .  I n  
accordance wi th  long-established in te rp re ta t ion  by the  Canmission, a 
s o l i c i t a t i o n  of an o f f e r  t o  buy a secur i ty  by or  on behalf of an i s sue r  
o r  an  a f f i l i a t e  of t he  i ssuer  of t ha t  secur i ty  i s  deemed t o  be subjec t  
t o  the  r e g i s t r a t i o n  provisions of the Act notwithstanding t h a t  the 
s ecu r i t i e s  a r e  not owned by the i ssuer  o r  an a f f i l i a t e  but a r e  purchased 
on the  exchange o r  th$ over-the-counter market by t h e  designated agent  
f o r  the account of pa r t i c ipa t ing  employees. 

So l i c i t a t i on  of an Offer  t o  Buy 

Some pa r t i c i pa t i on  by the employer company or  an a f f i l i a t e  w i l l  
e x i s t  i n  almost every such plan, but the nature and extent of  such 

-1/ 	The term " a f f i l i a t e "  i s  used herein a s  defined i n  Rule 405, as 
follows: "An ' a f f i l i a t e '  o f ,  or  a person ' a f f i l i a t ed '  with, a 
speci f ied  person, i s  a person t ha t  d i rec t ly ,  o r  i nd i r ec t l y  through 
one o r  more intermediaries,  controls ,  o r  i s  control led by or i s  
under common control  with, t he  person specified. 



pa r t i c i pa t i on  va r ies  substantially i n  d i f fe ren t  plans. I n  sane cases, 

t he r e  i s  su f f i c i en t  p a r t i c i p a t b r i  by the employer company or a n  a f f i l i a t e  
to cons t i t u t e  a s o l i c i t a t i o n  of an offer t o  buy, so  t h a t  r eg i s t r a t i on  i s  
required under the Act. A Setemination whether r e g i s t r a t i o s  i s  re 
quired, therefore,  w i l l  turn'upon the degree and type of pa r t i c ipa t ion  
by such persons i n  the pa r t i cu la r  programe 

Pa r t i c i pa t i on  by t he  employer or an a f f i l i a t e  w i l l  be considered 
t c  be suf f i c ien tPy  Bhnnlted, and w i l l  not r equ i re  reg i s t ra t ion ,  where 
a l l  c ~ u n b c : a t k o n s  02 a s o l i c i t i n g  character a r e  furnished by and i n  
the  name of a broker or o ther  agent of the empBoyees, and i f  t h e  employer 
company ow an a f f i l i a t e  performs no more than the  following functions: 

1. 	 The employer company or an a f f i l i a t e  announces the 

existence of t he  plan.  


2. 	 The employer company makes payxoll deductions a t  the   

request  of employees f c r  the  purpose of pa r t i c ipa t ing    

i n  t he  plan.  


3. 	 The names and addresses of employees a r e  made avai lable  
t o  the  broker o r  other  agent fo r  d i r e c t  ccmununications 
by it t o  such employees regarding t he  plan, This may 
zake the £om of addressing the carran?'tr~Fcstionto be 
sen t  by the  broker ox other  agent, the  inclusion of the 
brokergs  eaanmunicatfon with the announcement by the 
employer eumpany, or  the holding of an i n i t i a l  meeting 
of employees a t  the cmpany's premises. 

4. 	 The employer company or an a f f i l i a t e  pays no more than 
i t s  expense of payroll  deductions and the reasonable 
fees and charges of the  broker o r  o ther  agent for  
brokerage commissions and bookkeeping and custodial  expenses. 

Any deviat ion from these standards may requ i re  reg i s t ra t ion .  

The Commission w i l l  from time t o  time re-assess the  above standards 
t o  determine whether under these conditions employees a r e  i n  f a c t  being 
s o l i c i t e d  by employer companies o r  a f f i l i a t e s  t o  purchase any o f , t h e i r  
s ecu r i t i e s .  

The Plan  Par t i c ipa t ions  a s  a Separate Secur i ty  

The abwe  discussion presupposes t ha t  t h e  plan involves minimal 
d i f ferences  from the  manner i n  which s ecu r i t i e s  a r e  acquired i n  ordinary 
brokerage transact ions and t ha t  t he  r igh t s  and obligat ions of t h e  employee 



and the broker w i l l  be consistent  with t he  ordinary broker-client 
r e la t ionsh ip ,  which might include the leaving of the  s ecu r i t i e s  i n  
the  custody of the broker or o ther  person performing the  same cus todia l  
function. Where substant ia l  variatkons ex i s t ,  however, such as l h i t a -
t i s n s  on the r i g h t  of the employee t o  withdrew %roanthe plan  or t o  
withdraw secu r i t i e s  held i n  custody, t he  granting of management dfs- 
c re t ion  t o  someone other  than the  employee, the accumularion of sums 
f o r  mater ia l  periods of time before investment, t h e  paymenr of  spec i a l  
fees  or charges such a s  a front-end load, o r  the diminution of h i s  
r igh&s o r  pr iv i leges  a s  a shareholder, a separate secur i ty  may be crea ted  
which w i l l  be required t o  be reg i s te red  under the  Secur i t i e s  Act of 1933 
and the  i s suer  of which may be an investme t company required  t o  r e g i s t e r  
under the  Investment Company A c t  of 1940.-27 

Furthermore, such plans commonly involve such par t i c ipa t ion  by t he  
employer o r  an a f f i l i a t e  as t o  amount to.a s o l i c i t a t i o n  of an o f fe r  t o  
buy the s ecu r i t i e s  of the employer company or an a f f i l i a t e  within t h e  
meaning of t he  Secur i t ies  Act of 1933 and thus requ i re  r e g i s t r a t i o n  of 
such s ecu r i t i e s  as well. 

F inal ly ,  reference i s  made t o  the  provisions fo r  c i v i l  l i a b i l i t y  
and criminal sanction for  fraud i n  the  s a l e  of s ecu r i t i e s  i n  Sections 
12(2) and 17 of the  Securi t ies  Act of 1933 and Sect ion 10(b),  and Rule 
lob-5 thereunder, of the Secur i t ies  Exchange Act of 1934, which are 
applicable t o  t r ansac t ions - in  s ecu r i t i e s  notwithstanding t h e  a v a i l a b i l i t y  
of exemption £rum regis t ra t ion .  Consequently, it is an t i c ipa ted  t h a t  
employee s tock purchase plans not subjec t  t o  r eg i s t r a t i on  w i l l  be l imi ted  
t o  the s ecu r i t i e s  of companies about which information i s  general ly 
avai lable.  

-2/ Provision i n  the  plan fo r  reinvestment of dividends on a voluntary 
bas is ,  such a s  is commonly provided i n  the Monthly Investment Plans  
of t he  New York Stock Exchange, w i l l  not of i t s e l f  c r e a t e  a separa te  
secur i ty ,  


