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LIBRARY OF CONGRESS
Copyright Office

37 CFR Part 253
[Docket No. 2002—-4 CARP NCBRA]

Noncommercial Educational
Broadcasting Compulsory License

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Copyright Office of the
Library of Congress is publishing
negotiated rate adjustments, under the
Copyright Act, for the noncommercial
educational broadcasting compulsory
license for the period 2003 through
2007. The proposed rate adjustments
shall become final unless one or more
parties with a significant interest in the
rates notifies the Office that it will
litigate the rate adjustment before a
Copyright Arbitration Royalty Panel
(“CARP”).

DATES: Notices of Intent to Participate in
a CARP proceeding are due on or before
December 2, 2002.

ADDRESSES: If sent by mail, an original
and five copies of Notices of Intent to
Participate should be addressed to:
Copyright Arbitration Royalty Panel
(CARP), P.O. Box 70977, Southwest
Station, Washington, DC 20024. If hand
delivered, an original and five copies of
Notices of Intent to Participate should
be brought to: Office of the Copyright
General Counsel, James Madison
Memorial Building, Room LM—-403, First
and Independence Avenue, SE.,
Washington, DC 20540.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
William J. Roberts, Jr., Senior Attorney,
Copyright Arbitration Royalty Panel
(CARP), P.O. Box 70977, Southwest
Station, Washington, DC 20024.
Telephone (202) 707-8380. Telefax:
(202) 252-3423

SUPPLEMENTARY INFORMATION:

Background

Section 118 of the Copyright Act, 17
U.S.C., creates a compulsory license for
the use of certain copyrighted works in
connection with noncommercial
broadcasting. Terms and rates for this
compulsory license applicable to parties
who are not subject to privately
negotiated licenses are published in 37
CFR part 253 and are subject to
adjustment at five-year intervals. This is
a window year for such an adjustment.

On April 1, 2002, the Library of
Congress published a notice in the
Federal Register announcing a

voluntary negotiation period for
adjustment of the section 118 rates and
requested interested parties to submit
their Notices of Intent to Participate in
a CARP proceeding. The Library also
announced the schedule for the
precontroversy discovery period should
a CARP proceeding be necessary. 67 FR
15414 (April 1, 2002). The Library
received Notices of Intent to Participate
from the following users of the section
118 license: National Public Radio
(“NPR”); the Public Broadcasting
System (“PBS”); the Corporation for
Public Broadcasting (”"CPB”); the
American Council on Education
(“ACE”); the National Religious
Broadcasters Music License Committee
(“NRBMLC”); the National Federation
of Community Broadcasters (“NFCB”’);
and WCPE-FM. The Library received
Notices of Intent to Participate from the
following copyright owners whose
works are subject to use under section
118: the American Society of
Composers, Authors and Publishers
(““ASCAP”’); Broadcast Music, Inc.
(“BMI”); SESAC, Inc. (“SESAC”); the
National Music Publishers Association
(“NMPA”); and the Harry Fox Agency,
Inc. (“HFA”).

Not long after the issuance of the
April 1 Notice, representatives of the
above-listed parties informed the
Library that settlement negotiations
were proceeding well and, in the
interest of avoiding a CARP proceeding,
requested additional time to negotiate.
On June 19, 2002, the Library granted
their request and issued an order
directing them to submit their voluntary
agreements and proposals for
adjustment of the section 118 rates and
terms by July 1, 2002. The Library also
requested those not reaching a
settlement by this date to identify
themselves for purposes of scheduling a
CARP proceeding. Fortunately,
settlements were reached by all the
parties.

This Notice

The Library has received voluntary
license agreements for rates and terms
under the section 118 license, and
proposals to adjust the section 118 rates
and terms in 37 CFR part 253. There is
a distinction between voluntary
agreements and proposals. Section
118(b) of the Copyright Act provides
that “any owners of copyright in
published nondramatic musical works
and published pictorial, graphic, and
sculptural works and any public
broadcasting entities, respectively, may
negotiate and agree upon the terms and
rates of royalty payments * * *”
provided that “copies of such
agreements are filed in the Copright

Office within thirty days of execution

* * %717 U.S.C. 118(b)(1)&(2). A
particular copyright owner may
negotiate with a particular public
broadcasting entity for the use of that
copyright owners works, and that
agreement governs the royalty fees and
terms of payment to be made by the
public broadcasting entity provided that
the agreement is deposited with the
Copyright Office. However such an
agreement would not govern the rates to
be paid by another public broadcasting
entity not party to the agreement.

The statute provides that for those
copyright owners and public
broadcasting entities not subject to an
agreement, the Librarian shall convene
a CARP “to determine and publish in
the Federal Register a schedule of rates
and terms which * * * shall be binding
on all owners of copyright in works
specified by this subsection and public
broadcasting entities. * * *” 17 U.S.C.
118(b)(3). Where the parties in this
proceeding have not been able to
negotiate license agreements, due to the
fact that either the copyright owners or
the users of the works affected by
section 118 have not participated in
negotiations (i.e. they are not parties to
this proceeding), the parties have
proposed adjustments to the section 118
rates and terms for these works. These
proposals are subject to § 251.63(b) of
the CARP rules, which provides that
“[i]n the case of a settlement among the
parties to a proceeding, the Librarian
may, upon the request of the parties,
submit the agreed upon rate to the
public in a notice-and-comment
proceeding. The Librarian may adopt
the rate embodied in the proposed
settlement without convening an
arbitration panel, provided that no
opposing comment is received by the
Librarian from a party with an intent to
participate in a CARP proceeding.” 37
CFR 251.63(b).

The Librarian will adopt the
negotiated and proposed section 118
rates and terms for the period 2003
through 2007 unless one or persons
objects on or before December 2, 2002.
However, a simple objection to a
proposed rate or term is not sufficient.
As provided by § 251.63(b) of the CARP
rules, an objecting party must file a
Notice of Intent to Participate in a CARP
proceeding along with its objection and
must be prepared to participate fully in
a CARP proceeding to adjust the rates
and/or terms to which it objects.
Furthermore, the objecting party must
have a significant interest in the rates
and/or terms to which it is objecting to
be eligible to participate in the CARP
proceeding.


http://www.copyright.gov/title17/chapter01.pdf#118
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Summary of Adjustments to 37 CFR
Part 253

Part 253 of the CARP rules sets forth
the rates and terms for the section 118
license. These regulations are quite
lengthy. Rather than republish the entire
text of these regulations, the Library is
only printing those portions that will be
changed as a result of the parties
agreements and proposals. The
following is a section-by-section
summary of the proposed changes.

1. Section 253.1

Section 253.1 will be amended to
reflect that the rates and terms set forth
in part 253 of 37 CFR will apply for the
period beginning January 1, 2003, and
ending December 31, 2007.

2. Section 253.2 Definition of public
broadcasting entity

General

No change.

3. Section 253.3 Performance of
musical compositions in the repertory of
ASCAP and BMI by PBS and NPR and
other public broadcasting entities
engaged in the activities set forth in 17
U.S.C. 118(d).

ASCAP and BMI have negotiated
voluntary agreements with PBS, NPR,
and CPB pursuant to 17 U.S.C. 118(b).
PBS/NPR/CPB represent (a) PBS; (b)
PBS member television stations; (c)
noncommercial television stations
unaffiliated with PBS but eligible for
CPB funding; (d) NPR; (e) NPR affiliated
radio stations; and (f) noncommercial
radio stations unaffiliated with NPR but
eligible for CPB funding. Because these
organizations are covered by voluntary
licenses, there is no longer need for this
section, and the Library is proposing
that it be deleted.

4. Section 253.4 Performance of
musical compositions by PBS, NPR and
other public broadcasting entities
engaged in the activities set forth in 17
U.S.C. 118(d).

This section sets forth the rates
applicable to public broadcasters who
perform the musical compositions of
copyright owners who are not
represented by ASCAP, BMI, SESAC,
HFA or the NMPA. For these
unaffiliated copyright owners, PBS/
NPR/CPB propose the following new
rates:

a. For performance of a nondramatic
musical composition in a feature
presentation of PBS: $224.22, up from
$211.53.

b. For performance of a nondramatic
musical composition as background or
theme music in a PBS program: $56.81,
up from $53.59.

c. For performance of a nondramatic
musical composition in a feature
presentation of a station of PBS: $19.16,
up from $18.08

d. For performance of a nondramatic
musical composition as background or
theme music in a program of a station
of PBS: $4.04, up from $3.81.

e. For performance of a nondramatic
musical composition in a feature
presentation of NPR: $22.73, up from
$21.44.

f. For performance of a nondramatic
musical composition as background or
theme music in a NPR program: $5.51,
up from $5.20.

g. For performance of a nondramatic
musical composition in a feature
presentation of a station of NPR: $1.61,
up from $1.52.

h. For performance of a nondramatic
musical composition as background or
theme music in a program of a station
of NPR: $.57, up from $.54.

PBS/NPR/CPB also propose to amend
subsection (d) to permit the rates set
forth above to be applicable to the
performance of a television or radio
program for a period of four years after
the first performance of the program,
rather than the current three-year
limitation.

5. Section 253.5 Performance of
musical compositions by public
broadcasting entities licensed to
colleges and universities

This section is applicable to the
performance of musical compositions by
colleges, universities and other
nonprofit educational institutions
which are not affiliated with NPR.
ASCAP, BMI and SESAC, in negotiation
with ACE and NRBMLC, propose the
following adjustments for the use of
music in their repertories.® For ASCAP
compositions, the proposal is that the
current rate of $244 per year be adjusted
by the change in the cost of living as
determined by the Consumer Price
Index (“CPI”) during the period from
the most recent Index published prior to
December 1, 2002, to the most recent
Index published prior to December 1,
2003. A cost of living adjustment would
then be performed each year thereafter
through 2007. The proposal is the same
for BMI compositions: $244 per year
adjusted by the annual change in the
CPI through 2007. For SESAC
compositions, the proposal is $80 per
year, up from $66, with the annual CPI
adjustment through 2007.

1NFCB supports these rates as well.

6. Section 253.6 Performance of
musical compositions by other public
broadcasting entities

This section applies to the
performance of nondramatic musical
compositions by radio stations not
licensed to colleges, universities or
other nonprofit educational institutions
and which are not affiliated with NPR.
NRBMLC and NFCB have reached an
agreement with the copyright owners in
this proceeding and propose the
following adjustments.

For performance of all the
compositions in the repertory of
ASCAP: $460 in 2003; $475 in 2004;
$495 in 2005; $515 in 2006; and $535
in 2007. The same rates are proposed for
the performance of all compositions in
the repertory of BMI. For performance of
all compositions in the repertory of
SESAC: $98 in 2003; $100 in 2004; $102
in 2005; $104 in 2006; and $106 in
2007. NRBMLC also proposes that the
rate of $1 for performance of a
composition of an unaffiliated copyright
owner remain in effect for the 2003-
2007 period.

7. Section 253.7 Recording rights, rates
and terms

This section establishes rates and
terms for the recording of nondramatic
performances and displays of musical
works on or for the radio and television
programs of public broadcasting
entities, whether or not in
synchronization or timed relationship
with the visual or aural content, and for
the making, reproduction and
distribution of copies and phonorecords
of public broadcasting programs
containing such nondramatic
performances and displays of musical
works solely for the purpose of
transmission by public broadcasting
entities.

PBS/NPR/CPB propose the following
rate adjustments:

a. For use of a musical work in a PBS-
distributed program

(i) Feature: $112.40, up from $106.04;

(ii) Concert feature (per minute):
$33.75, up from $31.84;

(iii) Background: $56.81, up from
$53.59;

(iv) Theme:

Single program or first series: $56.81,
up from $53.59

Other series program: $23.06, up from
$21.75.

b. For use of a musical work other
than in a PBS-distributed program

(i) Feature: $9.29, up from $8.76;

(ii) Concert feature (per minute):
$2.44, up from $2.30;

(iii) Background: $4.04, up from
$3.81;
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(iv) Theme:

Single program or first series program:
$4.04, up from $3.81;

Other series program: $1.61, up from
$1.52.

c. For use of a musical work in a NPR
program

(i) Feature: $12.17, up from $11.48;

(ii) Concert feature (per half hour):
$17.86, up from $16.85;

(iii) Background: $6.10, up from
$5.75;

(iv) Theme:

Single program or first series program:
$6.10, up from $5.75;

Other series program: $2.43, up from
$2.29.

d. For use of a musical work other
than in a NPR-produced program:

(i) Feature: $.78, up from $.74;

(ii) Feature (concert)(per half hour):
$1.63, up from $1.54;

(iii) Background: $.39, up from $.37.

This schedule of fees would cover use
of musical works for a period of three
years following the first use. Succeeding
use would require an additional
payment. For an additional use of one
year, twenty-five percent of the initial
three-year fee. For a second three-year
period, fifty percent of the initial three-
year fee. For each three-year period
thereafter, twenty-five percent of the
initial three-year fee.

In addition, PBS/NPR/CPB request
that the proposed rates apply to a “use”
of a musical work, as opposed to the
“broadcast” of a musical work as
described in the current regulations.

8. Section 253.8 Terms and rates of
royalty payments for the use of
published pictorial, graphic, and
sculptural works

This section establishes rates and
terms for use of published pictorial,
graphic and sculptural works by public
broadcasting entities. PBS/NPR/CPB
propose the following rate adjustments:

a. For use of a work in a PBS-
distributed program:

(i) For a featured display of a work:
$68.67, up from $64.78;

(ii) For background and montage
display: $33.49, up from $31.59;

(iii) For use of a work for program
identification or for thematic use:
$135.37, up from $127.71;

(iv) For display of an art reproduction
copyrighted separately from the work of
fine art from which the work was
reproduced, irrespective of whether the
reproduced work of fine art is
copyrighted so as to be subject also to
payment of a display fee under the
terms of the schedule: $44.47, up from
$41.95.

b. For use of a work in other than a
PBS-distributed program:

(i) For a featured display of a work:
$44.47, up from $41.95;

(ii) For background and montage
display: $22.80, up from $21.51;

(iii) For use of a work for program
identification or for thematic use:
$90.91, up from $85.76;

(iv) For display of an art reproduction
copyrighted separately from the work of
fine art from which the work was
reproduced, irrespective of whether the
reproduced work of fine art is
copyrighted so as to be subject also to
payment of a display fee under the
terms of the schedule: $22.80, up from
$21.51.

This schedule of fees would cover the
use of works for a period of three years
from the date of their first use.
Succeeding use would require an
additional payment. For an additional
use of one year, twenty-five percent of
the initial three-year fee. For a second
three-year period of use, fifty percent of
the initial three-year fee. For each three
year period thereafter, twenty-five
percent of the initial three-year fee.

9. Section 253.9 Unknown copyright
owners

No change.

10. Section 253.10 Cost of living
adjustment

The dates in this section would be
changed to reflect the annual cost of
living adjustment for the rates in § 253.5
for the new 2003-2007 period.

11. Section 253.11 Notice of
restrictions on use of reproductions of
transmission programs

No change.
List of Subjects in 37 CFR Part 253

Copyright, Music, Radio, Television,
Rates.

Proposed Regulations

For the reasons set out in the
preamble, the Copyright Office proposes
amending part 253 of 37 CFR as follows:

PART 253—USE OF CERTAIN
COPYRIGHTED WORKS IN
CONNECTION WITH
NONCOMMERCIAL EDUCATIONAL
BROADCASTING

1. The authority citation for part 253
continues to read as follows:

Authority: 17 U.S.C. 118, 801(b)(1) and
803.

2. Section 253.1 is amended by
removing the phrase ‘“January 1, 1998
and ending on December 31, 2002” and
adding ““January 1, 2003 and ending on
December 31, 2007” in its place.

3. Section 253.3 is removed and
reserved.

4. Section 253.4 is amended as
follows:

a. In the introductory text, by
removing ‘‘, or compositions in the
repertories of ASCAP, BMI, or SESAC
which are licensed on terms and
conditions established by a duly
empowered Copyright Arbitration
Royalty Panel pursuant to the
procedures set forth in subchapter B of
37 CFR, part 251.”;

b. by revising paragraph (a);

c. in paragraph (c), by removing the
phrase “January 1, 1998, to December
31, 2002” and adding “January 1, 2003,
to December 31, 2007” in its place; and

d. in paragraph (d), by removing
“three” and adding “four” in its place.

The revisions to § 253.4 read as
follows:

§253.4 Performance of musical
compositions by PBS, NPR and other public
broadcasting entities engaged in the
activities set forth in 17 U.S.C. 118(d).

* * * * *

(a) Determination of royalty rate. (1) For
performance of such work in a feature
presentation of PBS:

2003-2007 ...coovvvrvrririiiiiiiiiiiins $224.22

(2) For performance of such a work as
background or theme music in a PBS
program:

2003-2007 ...coovvvrvrririiiiiiiiiiiins $56.81
(3) For performance of such a work in a
feature presentation of a station of PBS:

2003-2007 ...covvviniiiiiiiiiiinns $19.16

(4) For performance of such a work as
background or theme music in a program
of a station of PBS:

2003-2007 ...oovvvviiiiiiiiiiinnnns $4.04

(5) For the performance of such a work in a

feature presentation of NPR:

2003-2007 ...coovvvvvrririiiiiiiiiinins $22.73

(6) For the performance of such a work as
background or theme music in an NPR
program:

2003-2007 ....covvvvvrririiiniiiiiiiin, $5.51

(7) For the performance of such a work in a
feature presentation of a station of NPR:

2003-2007 ...covvviniiiiiiiiiiinnnns $1.61

(8) For the performance of such a work as
background or theme music in a program
of a station of NPR:

2003-2007 ...covvviniiiiiiiiiiinnnns $.57

(9) For purposes of this schedule the rate
for the performance of theme music in an
entire series shall be double the single
program theme rate.

(10) In the event the work is first per-
formed in a program of a station of PBS
or NPR, and such program is subse-
quently distributed by PBS or NPR, an
additional royalty payment shall be made
equal to the difference between the rate
specified in this section for a program of
a station of PBS or NPR, respectively,
and the rate specified in this section for a
PBS or NPR program, respectively.

* * * * *



Federal Register/Vol. 67, No. 210/ Wednesday, October 30, 2002 /Proposed Rules

66093

5. Section 253.5(c)(3) is amended by
removing “$66”’ and adding “$80” in its
place.

6. Section 253.6(c) is revised to read
as follows:

§253.6 Performance of musical
compositions by other public broadcasting
entities.

* * * * *

(c) Royalty rate. A public broadcasting
entity within the scope of this section
may perform published nondramatic
musical compositions subject to the
following schedule of royalty rates:

(1) For all such compositions in the
repertory of ASCAP, in 2003, $460; in
2004, $475; in 2005, $495; in 2006,
$515; in 2007, $535.

(2) For all such compositions in the
repertory of BMI, in 2003, $460; in 2004,
$475; in 2005, $495; in 2006, $515; in
$2007, $535.

(3) For all such compositions in the
repertory of SESAC, in 2003, $98; in
2004, $100; in 2005, $102; in 2006,
$104; in 2007, $106.

(4) For the performance of any other
such compositions, in 2003 through
2007, $1.

* * * * *

7. Section 253.7 is amended as
follows:

a. in paragraph (a), by removing ‘“‘or
compositions represented by the Harry
Fox Agency, Inc., SESAC, and/or the
National Music Publishers Association
and which are licensed on terms and
conditions established by a duly
empowered Copyright Arbitration
Royalty Panel pursuant to the
procedures set forth in this
subchapter,”; and

b. by revising paragraph (b).

The revisions to § 253.7 read as
follows:

§253.7 Recording rights, rates and terms.

(b) Royalty rate. (1)(i) For uses
described in paragraph (a) of this
section of a musical work in a PBS-
distributed program, the royalty fees
shall be calculated by multiplying the
following per-composition rates by the
number of different compositions in that

PBS-distributed program:
2003-2007

Feature ......ccoovviviiviiiiviiiiiciiiiniiinnnns $112.40
Concert feature (per minute) ......... 33.75
Background ......cccocceveriiininiienennn, 56.81
Theme:

Single program or first series

PTOZram ......ocovvvunrrrereeeniinnnns 56.81
Other series program ... 23.06

(ii) For such uses other than in a PBS-
distributed television program, the
royalty fee shall be calculated by
multiplying the following per-

composition rates by the number of
different compositions in that program:

2003-2007
Feature ......cccooeevvvvviiiiiineieiiiiiieneeeens $9.29
Concert feature (per minute) ......... 2.44
Background ......c.coccevenieninieniennne 4.04
Theme:
Single program or first series
PrOZram ........ccoevvvunrveeeeeninnns 4.04
Other series program 1.61

(iii) In the event the work is first
recorded other than in a PBS-distributed
program, and such program is
subsequently distributed by PBS, an
additional royalty payment shall be
made equal to the difference between
the rate specified in this section for
other than a PBS-distributed program
and the rate specified in this section for
a PBS-distributed program.

(2) For uses licensed herein of a
musical work in a NPR program, the
royalty fees shall be calculated by
multiplying the following per-
composition rates by the number of
different compositions in any NPR
program distributed by NPR. For
purposes of this schedule “National
Public Radio” programs include all
programs produced in whole or in part
by NPR, or by any NPR station or
organization under contract with NPR.

2003-2007
Feature ........cccvviiiininiiininiiniin $12.17
Concert feature (per minute) .. 17.86
Background .........cceeiiiiinininnnn 6.10
Theme:
Single program or first series
Program ........ccceeeeeeeeieeenennns 6.10
Other series program .............. 2.43

(3) For purposes of this schedule, a
“Concert Feature” shall be deemed to be
the nondramatic presentation in a
program of all or part of a symphony,
concerto, or other serious work
originally written for concert
performance or the nondramatic
presentation in a program of portions of
a serious work originally written for
opera performance.

(4) For such uses other than in a NPR-
produced radio program:

2003-2007
Feature ......cccocceeveeviiiiiiiieee s $.78
Feature (concert) (per half hour) .. 1.63
Background ......c..ccoceveniiiiniinnennene .39

(5) The schedule of fees covers use for
a period of three years following the
first use. Succeeding use periods will
require the following additional
payment: additional one year period—
25 percent of the initial three year fee;
second three year period—50 percent of
the initial three year fee; each three year
fee thereafter—25 percent of the initial
three year fee; provided that a 100
percent additional payment prior to the
expiration of the first three year will

cover use during all subsequent use
periods without limitation. Such
succeeding uses which are subsequent
to December 31, 2007, shall be subject
to the royalty rates established in this

schedule.
* * * * *

8. Section 253.8 is amended by
revising paragraphs (b)(1) and (f)(1) to
read as follows:

§253.8 Terms and rates of royalty
payments for the use of published pictorial,
graphic, and sculptural works.

* * * *

(b) * * * (1) The following schedule
of rates shall apply to the use of works
within the scope of this section:

(i) For such uses in a PBS-distributed
program:

2003-2007
(A) For featured display of a work
(B) For background and montage
display
(C) For use of a work for program
identification or for thematic

USE et
(D) For the display of an art re-

production copyrighted sepa-

rately from the work of fine art
from which the work was re-
produced irrespective of wheth-
er the reproduced work of fine
art is copyrighted so as to be

subject also to payment of a

display fee under the terms of

the schedule 44.47

(ii) For such uses in other than PBS-
distributed programs:
2003-2007
(A) For featured display of a work
(B) For background and montage
display
(C) For use of a work for a pro-
gram identification or for the-
matic use
(D) For the display of an art re-
production copyrighted sepa-
rately from the work of fine art
from which the work was re-
produced irrespective of wheth-
er the reproduced work of fine
art is copyrighted so as to be
subject also to payment of a
display fee under the terms of
this schedule

* * * * *

(f) * * * (1) The rates of this schedule
are for unlimited use for a period of
three years from the date of the first use
of the work under this schedule.
Succeeding use periods will require the
following additional payment:
additional one year period—25 percent
of the initial three year fee; second three
year period—50 percent of the initial
three year fee; each three year period
thereafter—25 percent of the initial
three year fee; provided that a 100
percent additional payment prior to the
expiration of the first three year period

$68.67

33.49

135.37

$44.47

22.80

90.91

22.80
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will cover use during all subsequent use
periods without limitation. Such
succeeding uses which are subsequent
to December 31, 2007, shall be subject
to the rates established in this schedule.

* * * * *

9.In §253.10, the first sentence in
paragraph (a) is revised to read:

§253.10 Cost of living adjustment.

(a) On December 1, 2003, the
Librarian of Congress shall publish in
the Federal Register a notice of the
change in the cost of living as
determined by the Consumer Price
Index (all consumers, all items) during
the period from the most recent Index
published prior to December 1, 2002, to
the most recent Index published prior to
December 1, 2003. * * *

* * * * *

Dated: October 22, 2002.
David O. Carson,
General Counsel.
[FR Doc. 02—27364 Filed 10—-29-02; 8:45 am]
BILLING CODE 1410-33-P

POSTAL SERVICE
39 CFR Part 111

Label Standards for Combined or
Copalletized Periodicals Mailings

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes
revisions to the Domestic Mail Manual
(DMM) that would clarify when it is
permissible to use the designation
“NEWS” rather than the class
designation “PER” on Line 2 (the
content line) of labels that identify
sacks, trays, and pallets containing
copies of Periodicals publications or
editions in combined mailings or in
copalletized mailings.

Current label standards in DMM
MO031.1.7 provide that “NEWS” may be
used on labels for sacks, trays, or pallets
for a Periodicals publication only if
either one of the following two
conditions can be met:

(1) The Periodicals publication is
published weekly or more frequently.

(2) The Periodicals publication has
been continuously authorized such
newspaper treatment since March 1,
1984 or earlier, regardless of publication
frequency.

Combined mailings and copalletized
mailings, however, often consist of
copies that would be eligible for the
designation “NEWS” on the container
label and other copies that would be
eligible only for the designation ‘“PER”

on the container label. This proposed
rule would provide the following
standards for the application of these
two designations in such cases:

+ If at least 51% of the total number
of copies (not number of addressed
pieces) in the combined or copalletized
mailing can qualify for “NEWS”
treatment, then all containers or pallets
in such a mailing are labeled “NEWS.”

+ Ifless than 51% of the total number
of copies in the combined or
copalletized mailing can qualify for
“NEWS” treatment, then all containers
or pallets in such a mailing are labeled
“PER.”

This proposed revision is prompted
by changes to mailing standards
evolving since 1991 that have added
options so that mailers can prepare and
consolidate larger volumes of
Periodicals mail into a single
production mailstream. These
consolidations represent an effective
means for Periodicals mailers and the
Postal Service to improve customer
service, promote greater production
efficiencies, reduce the number of
containers used to prepare mailings, and
stabilize rates by eliminating additional
mail processing steps. The Postal
Service therefore is proposing a special
provision for labeling consolidated
Periodicals mailings.

This proposed rule would also clarify
DMM E230 to identify the two different
methods under which a Periodicals
combined mailing may be prepared and
to note the requirements for submitting
postage statements under each method.
DATES: Submit comments on or before
November 29, 2002.

ADDRESSES: Mail or deliver written
comments to the Manager, Mail
Preparation and Standards, U.S. Postal
Service, 1735 N. Lynn Street, Room
3025, Arlington, VA 22209-6038.
Written comments may be submitted
also via fax to 703-292-4058. Copies of
all written comments will be available
for inspection and photocopying
between 9 a.m. and 4 p.m., Monday
through Friday, at the Postal Service
Headquarters Library, 475 L’Enfant
Plaza SW., 11th Floor North,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Neil
Berger at (703) 292—-3645, Jane Stefaniak
at (703) 292—3548, or Marc McCrery at
(202) 268-2704.

SUPPLEMENTARY INFORMATION:
“NEWS”—a designation for
“newspaper”’—is printed as part of the
information on Line 2 (the content line)
of sack, tray, and pallet labels. That
information line generally identifies
class of mail, mail processing category
(such as letter-size mail or flat-size

mail), presort level (such as 5-digit or 3-
digit), as well as automation or
nonautomation status (such as barcoded
or nonbarcoded), or type of carrier route
sortation, as applicable.

For Periodicals publications, these
container labels are affixed by the
mailer to pallets or inserted into label
holders attached to sacks and trays to
identify and distinguish “PER”
publications and “NEWS” publications.
For those subscribing to “NEWS”’
publications, the information and
articles presented within those
publications has an important value that
requires both timeliness and
predictability of delivery.

Use of “NEWS” and “PER”
Designations

For this purpose, the “NEWS”’
designation helps the Postal Service
ensure consistent service and handling
for such Periodicals publications from
entry into the mailstream, through
successive operations in mail
processing, to delivery to the intended
recipient.

Current label standards in DMM
MO031.1.7 provide that “NEWS” may be
printed on labels for sacks, trays, or
pallets for a Periodicals publication only
if either one of the following two
conditions is met:

(1) The Periodicals publication is
published weekly or more frequently.

(2) The Periodicals publication has
been continuously authorized such
newspaper treatment since March 1,
1984, or earlier, regardless of
publication frequency.

“PER”—designation for the class
name ‘“‘Periodicals”—is printed as part
of the information on Line 2 (the
content line) of mail processing labels.
These labels are affixed by the mailer to
pallets or inserted into label holders
attached to sacks and trays to identify
Periodicals publications that do not
meet either of the conditions required
for the use of the “NEWS” designation.

The use of these two distinct
designations is carried forward for all
container labeling, with two separate
but parallel series of three-digit content
identifier numbers (CINs). One series is
for those publications qualified to use
“NEWS,” and the second series is for
those publications that must use “PER.”
Each series contains nearly 50 different
CINs to meet all possible rate
combinations available and all
permitted containers.

Combined and Copalletized Mailings

Mailing standards have been
introduced over the years to promote
the consolidation of different
Periodicals publications or different



