
THE SENATE 
TWENTY-FOURTH LEGISLATURE, 2007 
STATE OF HAWAII 

1499 S.B. NO . s.D.2 H.D. 1 

A BILL FOR AN ACT 

RELATING TO TAX ADMINISTRATION. 

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF HAWAII: 

SECTION 1. A self-reporting system that relies upon the 

honesty and integrity of taxpayers and enforcement of Hawaii's 

tax laws is only as effective as the compliance tools that exist 

to deter dishonest conduct. Hawaii lacks a vast majority of the 

tools used by the Internal Revenue Service and its criminal 

investigations division to investigate, prosecute, and deter 

criminal tax frauds. 

This Act will assist the department of taxation's criminal 

enforcement unit, as well as the department of the attorney 

general and the prosecuting attorney offices of the respective 

counties, by providing these essential compliance tools. 

The purpose of this Act is to amend title 14, Hawaii 

Revised Statutes, to conform Hawaii criminal tax administration 

provisions to the Internal Revenue Code, by including provisions 

relating to tax administration enforcement, criminal tax 

penalties, and tax fraud proceedings. 
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PART I. TAX ADMINISTRATION ENFORCEMENT 

SECTION 2. Chapter 231, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately designated 

and to read as follows: 

"5231- Understatement of taxpayer's liability by tax 

return preparer. (a) A tax return preparer who makes an 

understatement of liability based upon unrealistic positions on 

a tax return or claim for tax refund shall pay a penalty of 

$250, with respect to each such tax return or claim, unless 

there is reasonable cause for the understatement and the tax 

return preparer acted in good faith. 

(b) A tax return preparer wilfully or recklessly makes an 

understatement of liabilitv based uoon unrealistic oositions on 

a tax return or claim for tax refund if the tax return preparer: 

(1) Wilfully attempts to understate a person's tax - 

liability; or 

(2) Recklessly disregards any tax law or rule. - 

Any tax return preparer who violates this subsection shall pay a 

penalty of $1,000, with respect to each such tax return or 

claim. 

SB1499 HD1 HMS 2007-3330 



Page 3 1499 S.B. NO. s-D-2 H.D. I 

(c) For wurwoses of subsections (a) and ( b ) ,  

understatements of liability based upon unrealistic positions 

occur when: 

(1) Any part of a tax return or claim for tax refund is - 

based on a position that does not have a realistic 

possibility of being sustained on its merits; 

(2) Any tax return preparer who prepares a tax return or - 

claim for tax refund who knew or reasonablv should 

have known of such an unrealistic position; and 

(3) The unrealistic position was not a disclosed item as - 

defined in subsection (h) or was frivolous. 

(d) If, within thirty days after the notice and demand of 

any penalty under subsection (a) or (b) is made, the tax return 

wrewarer: 

(1) Pays an amount that is not less than fifteen per cent - 

of the penalty amount; and 

(2) Files a claim for refund of the amount so paid, - 

then no action to levy or file a proceeding in court to collect 

the remainder of the penalty shall be commenced except in 

accordance with subsection (e). 

(e) An action mav be brouuht thirtv davs after either of 

the following events, whichever occurs first: 
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(1) The tax return preparer fails to file an appeal to the - 

tax appeal court within thirty days after the day on 

which the claim for refund of any partial payment of 

any penalty under subsection (a) or (b) is denied; or 

(2) The tax return preparer fails to file an appeal to the - 

tax awweal court for the determination of the tax 

return preparer's liability for the penalty assessed 

under subsection (a) or (b) within six months after 

the day on which the claim for refund was filed. 

Nothing in this subsection shall be construed to prohibit any 

counterclaim for the remainder of the penalty in any proceeding. 

(f) If there is a final administrative determination or a 

final judicial decision that the penalty assessed under 

subsection (a) or (b) should not apply, then that portion of the 

penalty assessed shall be voided. Any portion of the penalty 

that has been paid shall be refunded to the tax return preparer 

as an overpayment of tax without regard to any period of 

limitations which, but for this subsection, would apply to the 

makinu of the refund. 

(g) At the request of the director of taxation, a civil 

action may be brought to enjoin a tax return preparer from 

further acting as a tax return preparer or from engaging in 
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1 c o n d u c t  s u b j e c t  t o  p e n a l t y  u n d e r  s u b s e c t i o n  ( a )  o r  ( b ) .  Any 

2 a c t i o n  u n d e r  t h i s  s u b s e c t i o n  may b e  b r o u g h t  i n  t h e  c i r c u i t  c o u r t  

3 o f  t h e  c i r c u i t  i n  which t h e  t a x  r e t u r n  p r e p a r e r  r e s i d e s ,  o r  h a s  

4 a  p r i n c i p a l  p l a c e  o f  b u s i n e s s ,  o r  i n  which t h e  t a x p a y e r  w i t h  

5 r e s p e c t  t o  whose t a x  r e t u r n  t h e  a c t i o n  i s  b r o u g h t  r e s i d e s .  

6 The c o u r t  mav e x e r c i s e  i t s  i u r i s d i c t i o n  o v e r  t h e  a c t i o n  

7 s e p a r a t e  and  a p a r t  f rom any  o t h e r  a c t i o n  b r o u g h t  b y  t h e  S t a t e  

8 a g a i n s t  t h e  t a x  r e t u r n  p r e p a r e r  o r  t a x p a y e r .  I f  t h e  c o u r t  f i n d s  

t h a t  a  t a x  r e t u r n  p r e p a r e r  h a s  engaged  i n  c o n d u c t  s u b j e c t  t o  

10 p e n a l t y  u n d e r  s u b s e c t i o n  ( a )  o r  ( b )  and  t h a t  i n j u n c t i v e  r e l i e f  

11 i s  a p p r o p r i a t e  t o  p r e v e n t  t h e  r e c u r r e n c e  o f  t h a t  c o n d u c t ,  t h e  

12 c o u r t  may e n j o i n  t h e  p r e p a r e r  a c c o r d i n g l y .  I f  t h e  c o u r t  f i n d s  

13 t h a t  a  t a x  r e t u r n  p r e p a r e r  h a s  c o n t i n u a l l y  o r  r e p e a t e d l y  engaged  

14 i n  c o n d u c t  s u b j e c t  t o  p e n a l t y  u n d e r  s u b s e c t i o n  ( a )  o r  ( b )  and  

15 t h a t  a n  i n j u n c t i o n  p r o h i b i t i n g  t h a t  c o n d u c t  would n o t  b e  

16 s u f f i c i e n t  t o  p r e v e n t  t h e  p r e p a r e r ' s  i n t e r f e r e n c e  w i t h  t h e  

17 p r o p e r  a d m i n i s t r a t i o n  o f  t h i s  c h a p t e r ,  t h e  c o u r t  may e n j o i n  t h e  

18 p r e p a r e r  f rom a c t i n g  a s  a  t a x  r e t u r n  p r e p a r e r .  

19 ( h )  For  p u r p o s e s  o f  t h i s  s e c t i o n :  

2 0 " D i s c l o s e d  i t e m "  means any  i t e m  where:  
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(1) The relevant facts affecting the item's tax treatment - 

are adequately disclosed in a tax return or in a 

statement attached to a tax return: and 

(2) There is a reasonable basis for the tax treatment of - 

the item by the taxpayer. 

"Tax return preparer" means a professional who prepares a 

tax return or a claim for a tax refund or employs or supervises 

one or more persons who prepare a tax return or a claim for a 

tax refund, for payment. A professional includes an enrolled 

agent, certified public accountant, attorney, or other person 

paid for preparation of a tax return or claim for tax refund. 

Preparation of a substantial portion of a tax return or 

claim for tax refund shall be treated as if it were the 

preparation of a tax return or claim for tax refund. 

"Understatement of liability" means any understatement of 

the net amount payable for any tax imposed or any overstatement 

of the net amount creditable or refundable for anv tax. Exce~t 

as otherwise provided in subsection (f), the determination of 

whether there is an understatement of liability shall be made 

without regard to any administrative or judicial action 

involving the taxpayer whose tax return subjected the tax return 

preparer to penalty under subsection (a) or subsection (b). 
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(i) The penalty imposed by this section shall be in 

addition to any other penalty provided by law." 

SECTION 3. Chapter 231, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately designated 

and to read as follows: 

"5231- Promoting abusive tax shelters. (a) A person 

~romotes an abusive tax shelter bv: 

(1) Organizing or assisting in the organization of, or - 

participating directly or indirectly in the sale of an 

interest in: 

(A) A partnership or other entity; - 

(B) Any investment plan or arrangement; or - 

(C) Any other plan or arrangement; - 

and 
P 

(2) In connection with any activity described under - 

paragraph (I), making, furnishing, or causing another 

person to make or furnish, a statement with respect 

to: - 

(A) Whether any deduction or credit is allowed; - 

(B) Whether any income may be excluded; or - 
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( C )  The securing of any other tax benefit by reason - 

of holding an interest in the entity or 

participating in the plan or arrangement, 

which the person knows.or has reason to know is false 

or fraudulent or is a gross valuation overstatement as 

to any material matter. 

(b) A person found promoting an abusive tax shelter shall 

pay, with respect to each activity described in subsection (a), 

a penalty of $1,000 or, if the person establishes that the 

resulting value of the activity is less than $1,000, one hundred 

-oer cent of the sross income derived or to be derived bv the 

person from the activity. For purposes of this section, any 

activity described in subsection (a)(l) shall be treated as a 

separate activity for each entity or arrangement, and any 

activity described in subsection (a)(2) shall be treated as a 

separate activity for each entity or arrangement. 

(c) At the request of the director, a civil action may be 

brought to enjoin any person described in subsection (a) from 

engaging in any conduct described in subsection (a). Any action 

under this section shall be brought in the circuit court of the 

circuit where the person in subsection (a) resides or where the 

person's principal place of business is located. The court may 
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exercise its jurisdiction over the action separate and apart 

from any other action brought by the State against those persons 

described in subsection (a). If the court finds that a serson 

described in subsection (a) has engaged in any conduct subject 

to penalty under subsection (b) and that injunctive relief is 

appropriate to prevent the recurrence of that conduct, the court 

may enjoin the person accordingly. 

(d) For purposes of this section, "gross valuation 

overstatement" means anv statement of value for anv sro~ertv or 

services if: 

(1) The value exceeds two hundred per cent of the amount - 

determined to be the correct valuation; and 

(2) The value of the property or services is directly - 

related to the amount of any deduction or credit 

allowable to any participant. 

(e) The director may waive all or any part of the penalty 

provided by subsection (b) with respect to any gross valuation 

overstatement on a showing that there was a reasonable basis for 

the valuation and that the valuation was made in good faith. 

(f) The penalty imposed by this section shall be in 

addition to any other penalty provided by law." 
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PART 11. CRIMINAL TAX ENFORCEMENT 

SECTION 4. Chapter 231, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately designated 

and to read as follows: 

"S231- Wilful failure to collect and pay over tax. In - 

addition to other penalties provided by law, any person required 

to collect, account for, and pay over any tax imposed by title 

14, who wilfully fails to collect or truthfully account for and 

pay over such tax shall be guilty of a class C felony and, upon 

conviction, shall be subject to one or any combination of the 

following: 

(1) A fine of not more than $100,000; - 

(2) Imprisonment of not more than five years; or - 

(3) Probation; - 

provided that a corporation shall be fined not more than 

PART 111. TAX FRAUD PROCEEDINGS 

SECTION 5. Chapter 231, Hawaii Revised Statutes, is 

amended by adding a new section to be appropriately designated 

and to read as follows: 

"S231- Signature presumed authentic. An individual's 

signature on a return, statement, or other document shall be 
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prima facie evidence for all purposes that the return, 

statement, or other document was actually signed by the 

individual." 

SECTION 6. Section 235-111, Hawaii Revised Statutes, is 

amended by amending subsection (c) to read as follows: 

"(c) Exceptions; fraudulent return or no return. In the 

case of a false or fraudulent return with intent to evade tax or 

liability, or of a failure to file return, the tax or liability 

may be assessed or levied at any time[; pre~: idcd  t h z t  i n  t h e  

~ s c  c f  2 r c t 7 d r n  e l ~ ~ m d  t o  b e  f z l s c  o r  f r z 7 d 1 s l c n t  ~ l t h  l z t c n t  

t o  c ~ 2 d c  t z x  o r  l i 2 b l l l t 4 ' f  t h e  d c t c r - . - - t . - - M  
, . 

f k z l l  f i r s t  5c .LLadc 54' 2 j z d g c  o f  t h e  c i r c u i t  c o u r t  f o r  o r  i a  

B u s i n e s s ,  c r  if none i n  t h e  S t z t c  t h e n  i n  t h e  f i r s t  c i r c u i t ,  

. , V h n  n n t  7 i- 7 nq. , . 
n n n t - t - n n  F T  1 n A  h ~ r  t h e  A n - - - +  n t  r\F t - - i r - t ~ * n  

rbbALAVLL L L A L -  - Y  LLib -brUL L U x b U L A V A L -  

3-gs l z  t h e  m t t ~ r  5h211 bc 

wT:crn2d 2nd cozdzctc=!  22  2 c c c r d z z c e  ::lth s t z t u t o r 4 '  znA st* 

l n ~ , ~ ,  n F  t h n  t-T, o w  1 ; -'-- 1 ~ t ~ r  7ft-r tFL . , 
I b  V y  V L  L l l L  L U X 1  V L  I L U U I I I L Y  LA 
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>A211 l,,a<e 7z~llcss ss royldcd 22 the final <zcrc2 

en??] . 

SECTION 7. Section 237-40, Hawaii Revised Statutes, is 

amended by amending subsection (b) to read as follows: 

"(b) Exceptions. In the case of a false or fraudulent 

return with intent to evade tax, or of a failure to file the 

annual return, the tax may be assessed or levied at any time[+ 

A ~ T ~ - V .  . n  t h n  r.7r.n nF 7 r n t - , r n  r . 1 7 ,  A t n  h n  F - l v n  n v  
L V b L ,  1 1 1  L l l L  LUUL VL U L L L U L I I  b I U L  U C V  UL L U I U b  V L  

c l z l ~  shsll flrst be =2dc by 2 y -dgc  sf the clreult court 2s 

wovldcd scctlon 235 Ill(c) Xhlch shsll 2 2 2 1 ~  to th= ts* 

., t L 7  P r . h ~ - t n ~ -  
U L U  U J  L I I I U  bIIuy L b L  ] . I1 

SECTION 8. Section 237D-9, Hawaii Revised Statutes, is 

amended by amending subsection (d) to read as follows: 

"(d) In the case of a false or fraudulent return with 

intent to evade tax, or of a failure to file the annual return, 

the tax may be assessed or levied at any time[; hm,,r, in th2 

c ~ s c  of 2 rcturz c121md tc be f z l ~ c  sr fr2Ltf?'zlcnt ~ l t h  lntczt 

to c~ctc?c tax, thn dctcr.LLin2ticn as to the clzlrL shzll first bz 

m < c  by 2 ;'zdcjc of the clrcult court 2s ~rcvldcd 22 scctlan 235 
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SECTION 9. Section 243-14, Hawaii Revised Statutes, is 

amended by amending subsection (c) to read as follows: 

"(c) In the case of a false or fraudulent statement with 

intent to evade tax or liability, or of a failure to file a 

statement, the tax or liability may be assessed or levied at any 

time['nt clziwd to 53 

n t n n t  t n  nw t v 1 4 L l t  , . 
t* I " 

dctcrHtinaticn 2s t:: the c12ilLL shzll first 52 .,,ad:: by 2 judge of 

+he circuit csurt zs 2 r s M c d  in scctisn 235 Ill(c) ~ h i c h  shzll 

L W  L L A L  L U ' A  A. 

SECTION 10. Section 251-8, Hawaii Revised Statutes, is 

amended by amending subsection (d) to read as follows: 

"(d) In the case of a false or fraudulent return with 

intent to evade the surcharge tax, or of a failure to file the 

annual return, the surcharge tax may be assessed or levied at 

cr frz1&d7dlcnt ;:;th ~ntcnt tc cTv72dc the surchzrgc tzx, th3 

dctcrminztian 2s ts the c l z i ~ ~  shzll first be ALLAc by 2 judqc of 

the circuit court 2s prs7:idcd in scction 235 111(c) ::hi& s h ~ l l  

a - p ~ l y  to the surchzrgc tz:: I-cd by thls chz;=tcr] . I 1  

SECTION 11. This Act does not affect returns prepared and 

transactions promoted, rights and duties that matured, penalties 
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1 t h a t  were i n c u r r e d ,  and  p r o c e e d i n g s  t h a t  were begun,  b e f o r e  i t s  

2 e f f e c t i v e  d a t e .  

3 SECTION 1 2 .  S t a t u t o r y  m a t e r i a l  t o  be  r e p e a l e d  i s  b r a c k e t e d  

4 and  s t r i c k e n .  N e w  s t a t u t o r y  m a t e r i a l  i s  u n d e r s c o r e d .  

5 SECTION 13 .  T h i s  A c t  s h a l l  t a k e  e f f e c t  on J u l y  1, 2 1 1 2 .  
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Report Title: 
Tax Administration 

Description : 
Conforms Hawaii tax law to federal tax law relating to tax 
administration and criminal tax enforcement. (SB1499 H D 1 )  
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