JUDICIAL COUNCIL
OF THE EIGHTH CIRCUIT

Rules Governing Complaints of Judicial
Misconduct and Disability

Prefaceto the Rules

Chapter 16 of title 28 of the United States Code provides a way for any person to
complain about a federd judge who the person bedieves has “engaged in conduct prgudicid to
the effective and expeditious adminidration of the busness of the court” or “is unable to
discharge the duties of the office by reason of mentd or physicd disability.” Section 358 of
Chapter 16 dso permits the judicid councils of the circuits to adopt rules for the processing
and congderation of these complaints. These rules have been adopted under that authority.

Complaints are filed with the clerk of the court of appeals on a form that has been
prescribed for that purpose. Each complant is referred firg to the chief judge of the circuit,
who decides whether the complaint should be investigated. See Section 352 of Chapter 16. (If
the complaint is about the chief judge of the circuit, the circuit judge in regular active service
next senior in date of commisson will review the complaint; see Section 351(c) and Rule
18(f).)

Pursuant to the provisons of Section 352(b), the chief judge will dismiss the complaint
if he or dhe finds the complaint to be (1) not in conformity with Section 351(a); (2) directly
related to the merits of a decison or procedura rding, or (3) frivolous, lacking sufficient
evidence to rase an inference that the misconduct has occurred, or containing alegations
which are incgpable of beng edsablished by objective evidence. The chief judge may dso
dismiss the complant when a limited inquiry conducted under Section 352(a) demonstrates
that the dlegations in the complaint are concusvely refuted by objective evidence. Findly,
the chief judge may dismiss the complant if appropriate action has been taken or action is no
longer necessary because of intervening events.

If the complaint is not disposed of in these ways, the chief judge will gppoint a specia
committee to investigate the complaint pursuant to the provisons of Section 353 and Rule
4(e). The specid committee makes its report to the Judicid Council of the Eighth Circuit,
which decides what action, if any should be taken. The Judicid Council of the Eighth Circuit
is a body that conssts of the chief judge of the circuit, ten judges of the court of appeals, and
ten didrict judges, dl having an equd vote.



The rules provide for review of the decigons of the chief judge. See Sections 352(c)
and (d) and Chapter 111 of these rules. In the event the chief judge appoints a specid committee
to review the complant pursuant to Rule 4(e), a judge or complainant aggrieved by the find
decison of the judicid councll may file a petition for review with the Judicial Conference of
the United States. See Section 357 of Chapter 16.

Chapter |
Filing a Complaint
Rule 1.

When to use the Complaint Procedure

(a) Purpose of the procedure. The purpose of the complaint procedure is to improve
the adminidration of judtice in the federd courts by taking action when judges have engaged
in conduct that does not meet the standards expected of federa judicial officers or are
physcdly or mentdly unable to perform ther duties. The emphass is on the correction of
conditions thet interfere with the proper administration of justice in the courts.

(b) What may be complained about. The law authorizes complaints about United
States Circuit Judges, Didrict Judges, Bankruptcy Judges, or Magistrate Judges who have
engaged in “conduct prgudicid to the effective and expeditious adminigtration of the business
of the courts’ or who are “unable to discharge dl of the duties of office by reason of mental
or physicd disability.”

“Conduct pregudicid to the effective and expeditious adminigration of the business of
the courts’ is not a precise term. It indudes such things as use of the judge's office to obtan
specid treatment for friends and relaives, acceptance of bribes, improperly engaging in
discussons with lawyers or parties in the absence of representatives of opposng parties, and
other abuses of judicid office. It does not include making wrong decisons — even very wrong
decisons — in cases. The law provides that a complant may be dismissed if it is “directly
related to the merits of adecison or procedurd ruling.”

“Mentd or physcd disability’may indude temporay as wel as permanent disability.

(c) Who may be complained about. The complaint procedure applies to judges of the
United States Court of Appeds for the Eighth Circuit, United States Didrict Judges of the ten
digrict courts within the circuit, United States Bankruptcy Judges of the ten districts and
United States Magidtrate Judges of the ten didricts The drcuit includes the Eastern and
Western Didtricts of Arkansas, the Eastern and Western Didtricts of Missouri, the Northern
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and Southern Didricts of lowa, the Didtrict of Nebraska, the Didrict of South Dakota and the
Digtrict of North Dakota and the District of Minnesota

Complaints about other officids working for the federa courts should be made to their
supervisors in the various courts. If such a complaint cannot be resolved at lower levels, it may
be referred to the chief judge of the court in which the offidd is employed. The drcuit
executive, whose address is 111 S.10th Street, Room 26.235, St. Louiss MO 63102, is
sometimes able to provide assstance in resolving thiskind of complaint.

(d) Time for filing complaints. A complant may be filed a any time. However,
complaints should not be filed so long &fter the events in question that the delay will make far
consderation of the matter or accurate determination of the factsimpossible.

(e) Limitations on use of the procedure. The complant procedure is not intended to
provide a means of obtaining review of a judge's decision or ruling in a case. Neither the chief
judge of the Court of Appeds nor the judicia council of the circuit has the power to change
a decisgon or ruling. Only a court can do that. The complaint procedures may not be used to
have a judge disqudified from dgtting on a particular case; a motion for disqudification should
be made in the case. Also, the complaint procedure may not be used to force a ruling on a
particular motion or other matter that has been, in the opinion of the complainant, pending too
long. A petition for mandamus can sometimes be used for that purpose.

(f) Abuse of the complaint procedure. If a complanant files frivolous, unfounded,
vexatious, harassing, scurrilous, or repeitive complaints, or otherwise abuses the complaint
procedure, the judicid councl’s review pand (as established by Rule 8), upon the request of
the chief judge of the drcuit and after affording the complainant an opportunity to respond in
writing, may restrict or impose conditions upon the complanant's use of the complaint
procedure, including requiring the complainant to obtain prior permisson of the chief judge
of the drcuit before filing another complaint.

Rule 2.
How to Filea Complaint
(@ Form. Complaints should be filed on the officdd form for filing complants in the
Eighth Circuit, which is reproduced in the appendix to these rules. Forms may be obtained by

writing or telephoning the clerk of the Eighth Circlit at 111 S. 10" Street, Room 24.329, St.
Louis, MO 63102 (314-244-2400). Forms may be picked up in person at the St. Louis
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office, the clerk’s branch office a 500 Federa Building, 316 N. Robert Street, St. Paul, MN
55101, or any didtrict court or bankruptcy court clerk’ s office within the circuit.

(b) Statement of facts. A satement of facts should be attached to the complaint form,
seting forth with particularity the facts the dam of misconduct or disability is based on. The
gatement should not exceed five pages and should be on 8 Y2 by 11 inch paper. Normdly, the
gatement of facts will indude the following information —

(1) astatement of what occurred,
(2) thetime and place of the occurrence or occurrences:.

(3) awy other information that would assst an investigator in checking the facts, such
as the presence of a court reporter or witnesses and their names and addresses.

(c) Legibility. Complaints should be typewritten. If they are handwritten, they must be
legible.

(d) Submission of documents. Documents, such as portions of a transcript, may be
submitted as evidence of the actions complained about. If they are, the statement of facts
should refer to the particular pages in the documents where the relevant materia appears.

(e) Number of copies. Only an origind of the complaint and the statement of facts is
required. The clerk of the court of gppeals will make photocopies as required.

(f) Signature and oath. The complant form mus be signed and the truth of the
datements verified in writing under oath. As an dternative to taking an oah, the complainant
may declare under pendty of perjury that the statements are true. The complainant must
provide an address where he or she can be contacted.

(g) Anonymous complaints. Anonymous complaints are not handled under these rules.
However, the clerk will forward any anonymous complaint to the chief judge of the court of
appedls for such as action as the chief judge considers appropriate. See Rule 20.

(h) Where to file. Complaints should be sent to the Clerk, United States Court of
Appeds, 111 S. 10" Street, Room 24.329, St. Louis, MO 63102. The envelope should be
marked “Complant of Misconduct” or “Complant of Disdility.” The name of the judge
complained about should not appear on the envel ope.

() No feerequired. Thereisno filing fee for acomplant.
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() Chief Judge's authority to initiate a complaint. 28 U.S.C. Section 351(b)
provides that in the interest of effective and expeditious adminigtration of the business of the
courts and on the bass of information avalable to the chief judge of the United States Court
of Appedls, the chief judge may, by written order datiing reasons therefor, identify a complaint
and dispense with the filing of a written complaint. A chief judge who acts pursuant to this
section is not consdered a complainant and, subject to the second sentence of Rule 18(a), will
perform dl functions assigned to the chief judge under these rules.

Rule 3.
Action by Clerk of Court of Appeals Upon Receipt of a Complaint
() Receipt of complaint in proper form.

(1) Upon receipt of a complaint agang a judge filed in proper form under these
rules, the clerk of the court of gppeds will open a file, assgn a docket number,
and acknowledge receipt of the complaint to the filer. The clerk will promptly
send copies of the complaint to the chief judge of the circuit (or the judge
authorized to act under rude 18(f)) and to each judge whose conduct is the
subject of the complaint. The clerk will retain the origind of the complaint.

Upon issuance of a chief judge's order under Rue 2(j), the clerk will process
the complaint promptly as otherwise provided by these rules.

(2) If the complaint concerns the conduct of a digtrict judge or magistrate judge,
the clerk will also send a copy of the complaint to the chief judge of the district
cout in which the didrict judge or magistrate judge holds his or her
gopointment. If the complant concerns the conduct of a bankruptcy judge, the
clerk will send copies to chief judges of the district court and the bankruptcy
court. If the complaint concerns the conduct of a chief district judge or chief
bankruptcy judge, the clerk will send a copy of the complaint to the judge of
such court in regular active service who is most senior in date of commisson
among those who are not subjects of the complaint.

(b) Receipt of complaint about an official other than a judge of the Eighth
Circuit. If the clerk recelves a complant agang an officid other than a judge of the
Eignth Circuit, the clerk will not accept the complant for filing and will advise the
complainant in writing of the procedures for pursuing such complaints.
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(c) Receipt of a complaint about a judge of the Eighth Circuit and another
official. If a complaint is received against a judge of the Eighth Circuit and another
offiad, the clerk will accept the complaint for filing only with regard to the judge and
will advise the complainant accordingly.

(d) Receipt of complaint in improper form. If the clerk receives a complaint against
a judge of the Eighth Circuit that uses the complaint form but does not comply with the
requirements of Rule 2, the clerk will not accept the complaint for filing and will advise
the complanant in writing of the appropriate procedures. If a complaint is received in
letter form, the clerk will not accept the letter as a complant and will advise the writer
of the procedures for filing a complaint by sending the writer a copy of these rules and
the complaint form.

CHAPTER 11
Review of a Complaint by the Chief Judge

RULE 4.

Review by the Chief Judge

(@) Purpose of the chief judge's review. When a complaint in proper form is sernt to
the chief judge by the clerk, the chief judge will review the complaint to determine
whether it should be dismissed or concluded on the grounds that the appropriate
corrective action has been taken or that action on the complant is no longer necessary
because of intervening events. See 28 U.S.C. Section 352(b)(1) and (2). The chief judge
may also refer the matter to a special committee. See 28 U.S.C. Section 353.

(b) Inquiry by the chief judge. In deermining what action to take, the chief judge may
conduct a limited inquiry for the purpose of determining (1) whether appropriate
corrective action has been or can be taken without the need for a formd investigation,
(2) whether intervening events have made action on the complaint unnecessary, and (3)
whether the facts stated in the complant are ether planly untrue or are incapable of
being established through investigation. See 28 U.S.C. Section 352(a)(1) and (2). For
this purpose, the chief judge may request the judge whose conduct is the subject of the
complant to file a written response to the complaint. The chief judge or his or her
desgnee may also communicate ordly or in writing with the complainant, the judge
whose conduct is the subject of the complaint, and any other person who
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may have knowledge of the matter, and may review any transcripts or other relevant
documents. The chief may not undertake to make findings of fact about any matter that
is reasonably in dispute.

(c) Dismissal. A complant will be dismissed if the chief judge concludes the
complaint to be —

(2) not in conformity with section 351(a);
(2) directly related to the merits of a decision or procedura ruling; or

(3) frivalous, lacking aufficent evidence to raise an inference that misconduct
has occurred, or contaning dlegations which are incgpable of being established
through invedtigation;

(d) Corrective Action. The complaint proceeding will be concluded if the chief judge
determines that appropriate corrective action has been taken or that action on the
complaint is no longer necessary because of intervening events.

(e) Appointment of special committees. If the complant is not dismissed or
concluded under sections (c) and (d) of this rule, the chief judge will promptly appoint
a specid committee conggting of himsdf or hersdf and equa numbers of circuit and
digrict judged to invedtigate the facts and dlegations in the complaint. See Rule 9.
Ordinarily, a speciad committee will not be appointed urtil the judge whose conduct is
the subject of the complaint has been invited to respond to the complaint and has been
dlowed a reasonable time to do so. In the discretion of the chief judge, separate
complaints may be joined and assgned to a dnge specid committee;, amilarly, a single
complant naming more than one judge may be severed and more than one specia
committee appointed.

(f) Notice of chief judge' s actions.

(1) If the complant is dismissed or the proceeding concluded pursuant to
sections () and (d) of this rule, the chief judge will prepare a supporting
memorandum setting forth the dlegations of the complant and the reasons for
the digpogtion. The memorandum will not include the name of the complainant
or the name of the judge whose conduct was complained about. The order and
the supporting memorandum will be provided to the complainant, the judge, and
ay other judge entitted to receive a copy of the complant pursuat to Rule
3(a)(2). The complainant will aso be notified of
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the right to petition the judicid counal for review of the decison and of the
deedline for filing such a petition.

(2 If a specid committee is appointed, the chief judge will notify the
complainant, the judge whose conduct is the subject of the complaint, and any
judge entitled to receive a copy of the complaint pursuant to Rule 3(a)(2) that
the matter has been referred to the specid committee. The notice will provide
the names of the members of the specid committee.

(g) Public availability of chief judge's decison. Materias related to the chief
judge' s decison will be made public as provided in Rule 17.

(h) Report to the judicial council. The chief judge will make regular reports to the
judicia council on actions taken under thisrule.

() Allegations of criminal conduct. If the chief judge dismises, soldy for lack of
jurigdiction under 28 U.S.C. Section 352, non-frivolous dlegations of crimina conduct
by a judge, the chief judge's order of dismissd shal inform the complainant that the
decison does not prevent the complainant from bringing any dlegation of crimind
conduct to the atention of the appropriate federa or date crimind authorities. If, in
this gtuation, the dlegaions of crimind conduct were origindly referred to the dreuit
by a Congressond committee or member of Congress, the chief judge -if no petition
for review of the dismis is filed within the thirty-day period specified by Rule 6(a) -
ghdl natify the Congressond committee or member that the Judiciary has concluded
that it lacksjurisdiction under Section 352.

CHAPTER 111
Review of the Chief Judge' s Disposition of a Complaint

RULE 5.

Petition for Review of the Chief Judge's Decision
A complainant or judge aggrieved by the final decision of the chief judge under Chapter
Il of these Rules may petition the Judicid Council of the Eighth Circuit's review pane
for review of the decison. The judicid councl review pand may affirm the order of
order of the chief judge, return the matter to the chief judge for further



action or refer the matter to the full council for further action. The deniad of a petition
for review of the chiegf judge's order shdl be find and conclusve and shdl not be
judicidly reviewable on apped or otherwise. See 28 U.S.C. Sec. 352(c).

RULE 6.
How to Petition for Review of the Chief Judge' s Decision on the Complaint

(@ Time for Filing. A petition for review must be received in the court of appeas
clerk’s office within thirty days of the date of the clek’s letter to the complainant
notifying the complainant of the chief judge' s decison.

(b) Form. A petition for review should be in the form of a letter, addressed to the clerk
of the court of appeals, beginning, “I petition the judicid council for review of the chief
judge sorder ...."” Thereisno need to enclose acopy of the origind complaint.

(o) Legibility. Petitions should be typewritten, if possble. If not typewritten, they
must be legible.

(d) Number of copies. Only an origind isrequired.

(e) Statement of grounds for the petition. The letter should set forth a brief
datements of the reasons why the petitioner believes the chief judge should not have
dismissed the complant or concluded the proceedings. The petition should not repeat
the complaint, as the complaint is avalable to the members of the judicid council.

(f) Signature. The letter must be signed by the complainant.

(g) Where to file. Petitions should be sent to the Clerk of the U.S. Court of Appedls,
111 S. 10" Street, Room 24.329, St. Louis, MO 63102. The envelope should be marked
“Misconduct Petition” or “Disability Petition.” The name of the judge whose conduct
is the subject of the complaint should not appear on the envelope.

(h) No feerequired. Thereisno feefor filing a petition for review.



Rule7.
Action by the Clerk of the Court of Appeals Upon Receipt of a Petition for Review

(8) Receipt of a timely petition in proper foom. Upon receipt of a petition for
review of the chief judge's order, the clerk will send each member of the review pane
a copy of the complant and any response, the chief judge's order dismissing or
concluding the proceeding, the petition for review and a balot. The clerk will dso send
the same documerts, minus a bdlot, to the other members of the judicia council
except the chief judge. In addition, the clerk will send the petition for review to the
chief judge, the circuit executive and the judge whose conduct is complained of.

(b) Receipt of an untimely petition. The clerk will refuse to accept a petition that is
received after the deadline established in Rule 6(3).

() Receipt of timely petition not in proper form. Upon receipt of a petition filed
within the time alowed but not in proper form under these rules (including a document
that is ambiguous about whether a petition for review is intended), the clerk will
acknowledge receipt of the petition, cal the petitioner's attention to the deficiencies,
and gve the petitioner the opportunity to correct the deficiencies within fifteen days
of the date of the clerk’s letter or within the origind deedline for filing the petition,
whichever is later. If the deficiencies are corrected within the time alowed, the clerk
will proceed in accordance with the provisons of Rule 7(a). If the deficiencies are not
corrected, the clerk will regject the petition.

RULE 8.
Review by the Judicial Council of a Chief Judge's Order

(@) Review pand. Pursuant to the authority of 28 U.S.C. Section 352(d), the judicid
council shdl designate five members of the judicid councl to serve as a review panel.
At least two of the members of the review panel shal be district judges. Members of
the review pane will serve one year terms. The review pane shall act for the judicial
council on dl petitions for review of the chief judge's order, except for those petitions
referred to the full membership of the judicid council pursuant to the provisons of
section (b) of thisrule.

(b) Review panel procedures. Following receipt of the materids tranamitted by the
clerk pursuant to Rule 7(a), each member of the review pand will return a signed ballot
to the clerk of the court by the return date listed on the balot. The members of the
review panel may vote to (1) deny the petition for review or (2) refer the petition
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to the ful membeship of the judicdad councl. The balot will aso provide an
opportunity for members to indicate that they have disqudified themsdves from
participating in condderation of the petition. In the event three or more members of the
review pand disqudify themsdves from participating in consideration of the petition,
the clek ddl draw randomly the names of additiond members of the judicid council
to replace the disqudified members.

The petition for review shdl be referred to the full membership of the judicid
council upon the vote of any member of the review pand or at the request of any other
member of the council and shdl be placed on the agenda of a judicid council meeting
upon the votes of at least two members of the judicial council. Any member of the
review pane or of the remainder of the council who causes the petition to be referred
to the ful membership of the councll shdl send a brief datement of reasons to the
clerk. All orders denying a petition for review shdl date the names of the judges who
participated in the matter, together with any disqudifications.

Upon referral of a petition for review to the ful membership of the judicial
council, the clerk of the court will send to each member of the judicid councl not
disqudified under Rule 17, a copy of the referring judge's brief datement and a ballot.
Every member of the judica council, other than the chief judge, will return a sgned
bdlot to the clerk by the return date listed on the balot. The members of the judicia
council may vote to (1) deny the petition for review or (2) place the matter on the
agenda of a judicid council meseting. The form will dso provide an opportunity for the
members of the judicid council to indicate that they have disqudified themsdves from
paticipating in condderation of the petition for review. Any judge voting to put the
metter on the agenda of a judicad council meeting shdl send a brief datement of
reasons to dl members of the judicd councll and the clerk. The clerk will provide a
copy of the statement to the judge whose conduct is the subject of the complaint. In the
event of a judicdad councl meding, the clek will notify the complainant, the judge
whose conduct is the subject of the complaint, the members of the judicia council,
induding the chief judge, and the drcuit executive. The circuit executive will place the
matter on the agenda of ajudicid council meeting.

() Availability of documents. Upon request, the clerk will make available to any
member of the judicdd councl, or the judge whose conduct is the subject of the
complaint, any document from the file which was not sent pursuant to section (b) of this
rule.

(d) Vote at meeting of the judicial council. If a petition is placed on the agenda of
a meding of the judica council, council action may be taken by a mgority of the
members present and voting.
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(e) Rights of judge whose conduct isthe subject of the complained.

(1) At any time after the filing of a petition for review by a complanant, the
judge whose conduct is the subject of the complaint may file a written response
with the clerk. The clerk will digtribute copies of the response promptly to each
member of the judicid council who is not disqudified, to the chief judge and to
the complanant. The judge may not communicate with individud council
members about the matter, either ordly or in writing.

(2) The judge whose conduct is the subject of the complaint will be provided
copies of any communications that may be addressed by the complainant to
members of the judicia council.

(f) Notice of council decision.

(1) The order of the judicid ocouncil, together with any accompanying
memorandum in support of the order, will be provided to the complainant, the
judge whose conduct is the subject of the complaint, and any other judge entitled
to receive a copy of the complaint pursuant to Rule 3(a)(2).

(2) If the decison is unfavorable to the complainant, the complainant will be
notified that 28 U.S.C. Section 352(c) provides for no further review of the
decison.

(3 A memorandum supporting a council order will not include the name of the
complanant or the name of the judge whose conduct is the subject of the
complaint. If the order of the judicid councl &firms the chief judge's decison,
a supporting memorandum  will be prepared only if the judicid council
concludes there is a need to supplement the chief judge’ s explanation.

(g) Public availability of council decison. Materids related to the council’s
decison will be made public as provided in Rule 17.
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CHAPTER IV
I nvestigation and Recommendation by
Special Committee

RULE 9.
Appointment of Special Committee

(@) Membership. A special committee appointed pursuant to Rule 4(e) will consist of
the chief judge of the circuit and equa numbers of circuit and district judges. See 28
U.S.C. Section 353(a)(1). If the complaint is made against a district court judge, a
bankruptcy judge or a magidrate judge, the didrict judge members of the special
committee will be from digricts other than the didtrict of the judge whose conduct is
the subject of the complaint.

(b) Presding Officer. At the time the chief judge appoints the specid committee, he
or she will designate one of its members (who may be the chief judge) to serve as
presding officer. If the chief judge designates another member of the specid
committee as the presiding officer, the chief judge may dso delegate to that member
the authority to direct the clerk of the court of appeds to issue subpoenas related to the
proceedings of the specid committee.

(c) Bankruptcy judge or magistrate judge as advisor. |If the judicid officer whose
conduct is the subject of the complaint is a bankruptcy judge or a magistrate judge, the
chief judge may designate a bankruptcy judge or magidrate judge, as the case may be,
to serve as advisor to the specid committee. The chief judge will designate such an
advisor if, within ten days of natification of the agppointment of the special committee,
the bankruptcy judge or magidrate judge whose conduct is the subject of the complaint
requests the designation of an advisor. The advisor will not vote but will have the other
privileges of amember of the specia committee.

(d) Provison of documents. The chief judge will certify to each other member of the
specid committee and to the advisor, if anty, copies of (1) the complant form and
daement of facts, and (2) any other documents on file pertaining to the complaint. See
28 U.S.C. Section 353(a)(2).

(e) Continuing qualification of special committee members. A member of the
gpecia committee who was qudified at the time of gpopointment may continue to serve
on the specid committee even though the member relinquishes the podtion of chief
judge, active circuit judge or active didtrict judge, as the case may be, but only
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if the member continues to hold office under Article 111, Section 1 of the Conditution
of the United States. See 28 U.S.C. Section 353(b).

(f) Inability of special committee member to serve. In the event a member of the
gpecid committee can no longer serve because of death, disdbility, disgudificaion,
resignation, retirement from office, or other reason, the chief judge of the circuit may
gopoint a replacement member, ether a circuit judge or a didrict judge, as the case may
be. However, no specid committee will function with only a sngle member, and the
guorum and voting requirements for a two-judge specid committee will be applied as
if the gpecia committee had three members.

RULE 10.
Conduct of an Investigation

(a) Extent and methods to determined by the special committee. Each specid
committee will determine the extent of the invedtigation and the methods of conducting
it that are appropriate in lignt of the dlegations of the complainant. If, in the course of
the invedigaion, the specia committee has reason to believe that the judge whose
conduct is the subject of the complant may have engaged in misconduct thet is beyond
the scope of the complaint, the special committee may, with written notice to the judge
whose conduct is the subject of the complaint, expand the scope of the investigation to
encompass such misconduct.

(b) Criminal matters. In the event that the complaint dleges crimind conduct on the
part of the judge, or in the event that the specid committee becomes aware of possble
cimind conduct, the specid committee will consult with the appropriate prosecuting
authorities to the extent permitted by 28 U.S.C. Section 360(a) in an effort to avoid
compromising any crimind investigation. However, the specid committee will make
its own determination about the timing of its activities, having in mind the importance
of ensuring the proper adminigtration of the business of the courts.

(c) Staff. The specid committee may arange for daff assstance in the conduct of the
invedtigation. It may use exiding daff of the judicd branch or may arange, through the
Adminidgrative Office of the United States Courts, for hiring of specid daff to assg
in the invedtigation.

(d) Delegation. The specid committee may delegate duties in its discretion to
subcommittees, to gaff membars, to individud committee members, or to an advisor
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under Rule 9(c). Th authority to exercise the special committee' s subpoena powers

may be delegated only to the presding officer. In the case of failure to comply with a
subpoena, the judicid council or specid committee may inditute a contempt
proceeding consistent with 28 U.S.C. Section 332(d).

(e) Report. The special committee will file a comprehensive report of its investigation
with the judicid oouncl, induding the findings of the invedtigation and the specid
committee’s recommendations for necessary and appropriate action by the judicid
councll. Any findngs adverse to the judge whose conduct is the subject of the
complaint will be based on evidence in the record. The report will be accompanied by
a datement of the vote by which it was adopted, any separate or dissenting statements
of specid committee members, and the record of any hearings hdd pursuant to Rule
11.

(f) Voting. All actions of the specid committee will be by vote of a mgority of al the
members of the specid committee.

Rule 11.
Conduct of Hearings by Special Committee

(@) Purpose of hearings. The specid committee may hold hearings to take testimony
and receve other evidence, to hear arguments, or both. If the specid committee is
invedigating alegaions agang more than one judge it may, in its discretion, hold joint
hearings or separate hearings.

(b) Notice to judge whose conduct is the subject of the complaint. The judge
whose conduct is the subject of the complaint will be given adequate notice in writing
of ay heaing hdd, its purposes, the names of any witnesses whom the specia
committee intends to cdl, and the text of any Statements that have been taken from
witnesses. The judge whose conduct is the subject of the complaint may a any time
suggest additional witnesses to the specid committee.

(c) Special committee witnesses. All persons who are bdieved to have subgtantial
information to offer will be cdled as withesses. Such witnesses may include the
complanant and the judge whose conduct is the subject of the complaint. The witnesses
will be questioned by the specid committee members, staff, or both. The judge will be
afforded the opportunity to cross-examine speciad committee witnesses, persondly or
through counsdl.
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(d) Witnesses called by the judge whose conduct is the subject of complaint. The
judge whose conduct is the subject of the complaint may also call witnesses and may
examine them persondly or through counsd. Such witnesses may aso be examined by
gpecia committee members, saff, or both

(e) Witness fees. Witness fees will be paid as provided in 28 U.S.C. Section 1821.

(f) Rules of evidence, oath. The Federa Rules of Evidence will gpply to any
evidentiary hearing except to the extent that departures from the adversarial format of
a trid makes them ingppropriate. All testimony will be given under oath or affirmation.

(g) Record and transcript. A record and transcript will be made of any hearing held.

Rule 12.
Rights of the Judge Whose Conduct isthe Subject of the Complaint in I nvestigation

(@) Notice. The judge whose conduct is the subject of the complant is entitled to
written notice of the investigation (Rule 4(f)), to written notice of the expansion of the
scope of an invedtigation (Rule 10(a)), and to written notice of any hearing (Rule
11(b)).

(b) Presentation of evidence. The judge whose conduct is the subject of the complaint
is entitted to a hearing, and has the right to present evidence and to compe the
attendance of witnesses and the production of documents at the hearing. Upon request
of the judge whose conduct is the subject of the complaint, the chief judge or his or her
designee will direct the clerk of the court of appeals to issue a subpoena in accordance
with 28 U.S.C. Sec. 332(d)(1).

(c) Presentation of argument. The judge whose conduct is the subject of the
complant may submit written argument to the specid committee at any time, and will
be given a reasonable opportunity to present oral agument at an agppropriate stage of
the investigation.

(d) Attendance at the hearings. The judge whose conduct is the subject of the

complant will have the rignt to attend any hearing held by the specid committee and

to receive copies of the transcripts and any documents introduced, as well as to receive

copies of any written argument submitted to the specia committee by the complainant.
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(e) Receipt of the special committee's report. The judge whose conduct is the
subject of the complant will have the right to receive the report of the specid
committee & the time it isfiled with the judicid council.

(f) Representation by counsel. The judge whose conduct is the subject of the
complant may be represented by counsd in the exercise of any of the rights
enumerated in this rule. The costs of such representation may be borne by the United
States as provided in Rule 14(h).

RULE 13.
Rights of Complainant in Investigation

(@ Notice. The complanant is entitted to written notice of the invedigation as
provided by Rule 4(f). Upon the filing of the specia committee's report to the judicia
council, the complanant will be notified that the report has been filed and is before the
judicid council for decison. Although the complainant is not entitted to a copy of the
report of the specia committee, the judicid council may, in its discretion, release a
copy of the report to the complainant.

(b) Opportunity to provide evidence. The complanant is entitled to be interviewed
by a representative of the specid committee. If it is believed that the complanat has
subgtantia information to offer, the complainant will be cdled as a witness at a hearing.

(c) Presentation of argument. The complanant may submit written arguments to the
gpecid committee a ay time In the discretion of the gpecid committee, the
complainant may be permitted to offer oral argument.

(d) Representation by counsel. A complainant may submit written argument through
counsd and, if permitted to offer orad argument, may do so through counsd.
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CHAPTERYV
Judicial Council Consideration of
Recommendations of Special Committee

RULE 14.
Action by Judicial Council

(@ Purpose of judicial council consderation. After receipt of the report of the
goecid committee, the judicd council will determine whether to dismiss the
complaint, conclude the proceeding on the ground that corrective action has been taken
or is no longer necessary, refer the complant to the Judidal Conference of the United
States pursuant to 28 U.S.C. Section 354(b), or order corrective action to be taken
under 28 U.S.C. Section 354(a)(1), (2) and (3).

(b) Basis of judicial council action. Subject to the rights of the judge whose conduct
is the subject of the complant to submit argument to the judicid council as provided
in Rule 15(a), the judicia council may take action on the basis of the report and the
record of any hearings the specia committee held. If the judicid councl finds the
report and record provide an inadequate bass for decison, it may order the special
committee to conduct further investigation and make a further report or it may conduct
such additiond investigation as it deems appropriate.

(c) Dismissal. Thejudicid coundil will dismiss acomplant if it condudes—

(1) that the camed conduct, even if true, is not “conduct prgudicid to the
effective and expeditious adminigration of the business of the courts’ and does
not indicate that the judge whose conduct is the subject of the complaint suffers
from a mentd or physcd dissbility resulting in inability to discharge the duties
of office;

(2) that the complant is directly related to the merits of a decison or
procedurd ruling;

(3) that the facts on which the complaint is based have not been demonstrated;
or

(4) that, under the satute, the complaint is otherwise not appropriate for
congderation.
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(d) Concluson of proceeding on the basis of corrective action taken. The judicid
council will conclude the proceeding if it determines that appropriate action has dready
been taken to remedy the problem identified in the complaint, or that intervening events
have made such action unnecessary.

(e) Referral to the Judicial Conference of the United States. Pursuant to the
provisons of 28 U.S.C. Sec. 354(b), the judicid council may, in its discretion, refer
a complant to the Judicid Conference of the United States, together with the record
of any associated proceeding and its recommendation for appropriate action. In any
case in which the judicid council determines, on the bass of a complant and an
investigation under these rules, or on the bass of information otherwise avalable to the
judicid council, that a judge appointed to hold office during good behavior may have
engaged in conduct (1) which might condtitute one or more grounds for impeachment
under Article 1l of the Conditution, or (2) which, in the interests of justice, is not
amenable to resolution by the judicid council, the judicd council shdl promptly
catify such determination, together with any complaint and a record of any associated
proceedings, to the Judicia Conference of the United States. See 28 U.S.C. Section
354(b)(2). In the event the judicid council takes action under this subsection, it shal,
unless contrary to the interests of justice, immediately submit written notice to the
complainant and the judge whose conduct is the subject of the action taken under this
subsection.

(f) Order of corrective action. If the complant is not disposed of under paragraphs
(¢) through (e) of this rule, the judiciad council will take other action to assure the
effective and expeditious administration of the business of the courts. Such actions may
include, among other measures —

(1) ordering that, on a temporary basis for a time certain, no further cases be
assigned to the judge whose conduct is the subject of the complaint;

(2) censuring or reprimanding the judge by means of private communication;

(3) censuring or reprimanding the judge by means of public announcement;

(4) in the case of a magidrate judge, directing the chief judge of the digtrict
court to take action specified by the judicid council, including the initiation of
remova proceedings pursuant to 28 U.S.C. Section 631(i);

(5) in the case of a bankruptcy judge, removing the judge from office pursuant
to 28 U.S.C. Section 152;
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(6) in the case of a drcuit or didrict judge, requesing the judge to retire
voluntarily with the provison (if necessary) that ordinary length-of-service
requirements will be waived; and

(7) in the case of a drcuit or digtrict judge who is digible to retire but does not
do so, certifying the disability of the judge under 28 U.S.C. Section 372(b) so
that an additiond judge may be appointed.

(g) Combination of actions. Referral of a complaint to the Judicid Conference of the
United States under section (e) or to a district court judge under subsection (f)(4) of
this rue will not preclude the judicd council from smultaneoudy teking such other
action under section (f) asiswithin its power.

(h) Recommendation as to fees. Upon the request of a judge whose conduct is the
subject of a complant, the judica ocouncl may, if the complant has been fully
dismissed, recommend that the Director of the Adminidraive Office of the United
States Courts award reimbursement, from funds appropriated to the judiciary, for those
reesonable expenses, induding attorneys fees, incurred by the judge during the
investigation, which would not have been incurred but for the requirements of 28 U.S.C.
Chapter 16 and these rules.

() Notice of action of the judicial council. Council action will be by written order.
Unless the judicid council finds that, for extraordinary reasons, it would be contrary
to the interests of judice, the order will be accompanied by a memorandum setting
forth the factua determinations on which it is based and the reasons for the judicial
council’s action.  The memorandum will not include the name of the complainant or the
name of the judge whose conduct is the subject of the complant. The order and the
supporting memorandum will be provided to the complainant, the judge whose conduct
is the subject of the complaint and any judge entitled to recelve a copy of the complaint
pursuant to Rule 3(a)(2). However, if the complant has been referred to the Judicial
Conference of the United States pursuant to section (e) of this rule and the judicid
council determines that disclosure would be contrary to the interests of jugtice, such
disclosure need not be made. The complanant and the judge whose conduct is the
subject of the complant will be notified of any rigt to seek review of the judicia
council’s decison by the Judicid Conference of the United States and of the
procedures for filing a petition for review.

() Public availability of judicial council action. Materids related to the judicd
council’s action will be made public pursuant to the provisons of Rule 17.
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(k) Allegations of criminal conduct. If a judica council dismisses, soldy for lack
of jurigdiction under 28 U.S.C. Chapter 16, non-frivolous alegations of crimind
conduct by a judge, the judicdd ocouncil’s order of dignissd shdl inform the
complanant that the dismissd does not prevent the complanant from bringing any
dlegation of caimind conduct to the attention of appropriate federal or sate crimina
authorities. If, in this gtuation, the dlegaions of crimind conduct were origindly
referred to the drauit by a Congressond committee or member of Congress, the
judicid council — if no petition for review of the dismissal by the Judicdad Council lies
under 28 U.S.C. Section 357, or if no petition for review is filed within the thirty-day
period specified by Rule 17(d) — shdl notify the Congressona committee or member
that the Judiciary has concluded that it lacks jurisdiction under Section 352.

RULE 15.
Procedures governing Judicial Council Consideration of a Special Committee’s Report

(a) Rights of the judge whose conduct is the subject of the complaint. Within ten
days dfter the filing of the report of a specid committee, the judge whose conduct is
the subject of the complant may address a written response to al of the members of
the judicid council. The judge will aso be given an opportunity to present ord
agument to the judicid council, persondly or through counsd. The judge may not
communicate with individud judicid council members about the meatter, ether ordly
or inwriting.

(b) Conduct of additional investigation. If the judicial council decides to conduct
additiond invedtigation, the judge whose conduct is the subject of the complant will
be given adequate prior notice in writing of that decison and of the genera scope and
purpose of the additiond invedigation. The conduct of the invedigation will be
generdly in accordance with the procedures st forth in Rules 10 through 13 for the
conduct of an invedigation by a specid committee. However, if hearings are hed, the
council may limt tesimony to avoid unnecessary repetition of testimony presented
before the specid committee.

(¢) Voting. Judicial counal action will be taken by a mgority of those members of the

council who are not disqualified, except that a decison to remove a bankruptcy judge
requires amgority of al members of thejudicia council.
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CHAPTER VI
Miscellaneous Rules

RULE 16.
Confidentiality

(a) General Rule. Condderation of a complaint by the chief judge of the circuit, a
speciad committee, or the judicid council will be treated as confidentid business, and
information about such consideration will not be disclosed by any judge or employee
of the judicid branch or any person who records or transcribes tesimony except in
accordance with these rules.

(b) Files. All files related to complaints, whether maintained by the clerk, the chief
judge of the circuit, members of a specid committee, members of the judicid coundil,
or daff, whether or not the complaint was accepted for filing, will be maintained
separate and apart from other files and records, with appropriate security precautions
to ensure confidentidity.

(c) Disclosure in memorandum of reasons. Memoranda supporting orders of the
chief judge of the drcuit or the judicid councl, and dissenting opinions or separate
datements of the members of the judicd council, may contain such information and
exhibits as the authors deem appropriate, and such informaion and exhibits may be
made public pursuant to Rule 17.

(d) Availability to Judicial Conference. In the event that a complant is referred
under Rule 14(e) to the Judicia Conference of the United States, the clerk will provide
the Judicid Conference with copies of the report of the specid committee and any
other documents that were before the judical council a the time of its decison. Upon
request of the Judiciad Conference or its Committee to Review Circuit Council
Conduct and Disability Orders, in connection with their condderation of a referred
complant or a petition under 28 U.S.C. Sec. 357 for review of a judicid council order,
the clerk will furnish any other records related to the investigation.

(e) Availability to the district court. In the event that the judicid council directs the
initigtion of proceedings for the remova of a magistrate judge under Rule 14(f)(3), the
clerk will provide the chief judge of the didrict with copies of the report of the specid
committee and any other documents and records which were before the
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judicd councl at the time of its decison. Upon request of the chief judge of the
digrict court, the judicid council may authorize release of any other records rdating
to the investigation.

() Impeachment proceedings. The judicid council may reease to the legidative
branch any materids believed necessary to an impeachment invedtigation of a judge or
atria on articles of impeachment. See 28 U.S.C. Section 360(3)(2).

(g) Consent of the the judge whose conduct is the subject of the complaint. Any
meterias from the file may be disclosed to any person upon the written consent of both
the judge whose conduct is the subject of the complaint and the chief judge of the
circuit. See 28 U.S.C. Section 360(a)(3). The chief judge of the circuit may require that
the identity of the complainant by shielded in any materias disclosed.

(h) Disclosure by the judicial council in special circumstances. The judicid
councl may authorize disclosure of information about the condderation of a
complaint, induding the papers, documents, and transcripts relating to the investigation,
to the extent that the judicid council concludes that such disclosure is judified by
gpecial circumstances and is not prohibited by 28 U.S.C. Section 360(a).

Such disclosure may be made to Judiciary researchers engaged in the study or
evaduation of experience under Chapter 16 and related modes of judicia discipline, but
only where such study or invedigaion has been spedificdly approved by the Judicid
Conference of the United States or by the Judicid Conference Committee to Review
Circuit Court Council and Disadlity Orders. The judicid council should take
appropriate steps (to the extent the Judicid Conference or its Committee has not
aready done so) to shidd the identities of the judge whose conduct is the subject of
the complaint, the complainant, and witnesses from public disclosure, and may impose
other appropriate safeguards to protect against the dissemination of confidentia
information.

() Disclosure of identity of the judge whose conduct is the subject of the
complaint. Nothing in this rule shal preclude the judge whose conduct is the subject
of the complant from acknowledging that he or she is the judge referred to in
documents made public pursuant to Rule 17.

() Assistance and consultation. Nothing in this rule precludes the chief judge or
judicid council, for purposes of acting on a complaint filed under 28 U.S.C. Sec. 352,
from seeking the assstance of qudified gaff, or from consulting other judges who may
be helpful in the process of complaint disposition.
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RULE 17.
Public Availability of Decisons

(@) General rule. A docket-sheet record of orders of the chief judge of the circuit and
the judicid councl and the texts of any memoranda supporting such orders and any
dissnting opinions or separate statements by members of the judicid councl will be
made public when find action on the complant has been taken and it is no longer
subject to review.

(1) If the complaint is findly disposed of without the gppointment of a specid
committee, or if it is disposed of by judicid council order dismissng the
complant for reasons other than mootness or because intervening events have
made action on the complant unnecessary, the publicly avalable materids will
not disclose the name of the judge whose conduct was the subject of the
complaint without his or her consent.

(2) If the complaint is findly disposed of by censure or reprimand by means of
private communication, the publicly avalable maerids will not disclose either
the name of the judge whose conduct was the subject of the complaint or the
text of the reprimand or censure.

(3) If the complaint is findly disposed of by any other action taken pursuant to
Rule 14(d) or (f) except dismissal because intevening events have made action
on the complant unnecessary, the text of the dispostive order will be incuded
in the materids made public, and the name of the judge will be disclosed.

(4) If the complaint is dismissed as moot, or because intervening events have
made action on the complaint unnecessary, a any time after the agppointment of
a specid committee, the judicid council will determine whether the name of the
judge whose conduct was the subject of the complaint isto be disclosed.

The name of the complainant will not be disclosed in materids made public under this
rule unless the chief judge of the circuit orders disclosure,

(b) Manner of making public. The records referred to in paragraph () will be made
public by placing them in a publidy accessble file in the office of the clerk of the U.S.
Court of Appeds for the Eighth Circuit, 111 S. 10" Street, St. Louis, Missouri 63102.
The clerk will send copies of the publicly available materials to the Federd
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Judicid Center, Thurgood Mashdl Federa Judiciay Building, One Columbus Circle,
N.E., Washington, D.C. 20002, where such materids will dso be available for public
ingoection. In cases in which memoranda appear to have precedentid vaue, the chief
judge of the circuit may direct that they be published.

(c) Decisions of the Judicial Conference Standing Committee. To the extent
consgent with the policy of the Judicid Conference Committee to Review Circuit
Court Council Conduct and Disability Orders, opinions of that committee about
complants aigng from the Eighth Circuit will dso be avalddle to the public in the
clerk’ s office of the United States Court of Appedls for the Eighth Circuit.

(d) Complaints referred to the Judicial Conference of the United States. If a
complant is referred to the Judicid Conference of the United States pursuant to Rule
14(e), materids relating to the complaint will be made public only as may be ordered
by the Judicia Conference.

RULE 18.
Disgualification

(@ Complainant. If the complaint is filed by a judge, that judge will be disquaified
from participation in any condderation of the complaint except to the extent that these
rues provide for participation by a complainant. A chief judge who has identified a
complant under Rue 2(j) will not be automaticaly disqudified from participating in
the consderation of the complant but may consder in his or her discretion whether
the circumstances warrant disquaification.

(b) Judge whose conduct is the subject of the complaint. A judge whose conduct
is the subject of a complaint will be disqudified from participating in any consderation
of the complant except to the extent that these rules provide for participation by a
judge whose conduct is the subject of the complaint.

(c) Disqualification of chief judge on consderation of a petition for review of a
chief judge's order. If a petition for review of a chief judge's order dismissng a
complaint or concdluding a proceeding is filed with the judicia councl pursuant to Rule
5, the chief judge will not participate in the judicid council’s condderaion of the
petition. In such a case, the chief judge may address a written communication to al of
the members of the judicid council, with copies provided to the complainant
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and the judge whose conduct is the subject of the complant. The chief judge may not
communicate with individua judicid council members about the meatter, ether ordly
or inwriting.

(d Member of special committee not disqualified. A member of the judicial
council who is agppointed to a specid committee will not be disqudified from
paticipaing in the judicid council’s condderation of the specid committeg's report.

(e) Judge under investigation. Upon gppointment of a speciad committeg, the judge
whose conduct is the subject of the complaint will automaticdly be disqudified from
saving on (1) any specid committee gppointed under Rule 4(e), (2) the judicia council
of the circuit, (3) the Judicid Conference of the United States, and (4) the Committee
to Review Circuit Council Conduct and Disability Orders of the Judicid Conference
of the United States. The disqudification will continue until dl proceedings regarding
the complaint are findly terminated, with no further right of review.

(f) Subgtitute for disqualified chief judge. If the chigf judge of the circuit is
diqudified from paticipating in consderation of the complaint, the duties and
respongbilities of the chief judge under these rules will be assigned to the circuit judge
in regular service who is the mogt senior in date of commisson of those not
disqudified. If al crcuit judges in regular service are disgudified, the judicid council
may determine whether to refer the complaint to a circuit judge from another circuit
pursuant to 28 U.S.C. Sec. 291(a), or whether it is necessary, appropriate and in the
interes of sound judicid adminidration to permit the chief judge to dispose of the
complant on the merits Members of the judicid council who ae named in the
complant may participate in this determination if necessary to obtain a quorum of the
judicid coundil.

(@) Judicial council action where multiple judges are disqualified.
Notwithgtanding any other provison in these rules to the contrary, a member of the
judicid council who is the subject of a complaint may participate in the dispostion
thereof, if (1) participation by members who are subjects of the complaint is necessary
to obtan a quorum of the judicd councl, and (2) the judicid councl votes that it is
necessary, appropriate and in the interests of sound judicid adminidration that such
complained agangt members be digible to act. Members of the judicid council who
are subjects of the complant may participate in this determination if necessary to
obtain a quorum of the judicid council. Under no circumstances, however, shal the
judge who acted as chief judge of the circuit in ruling on the complaint under Rule 4 be
permitted to participate in this determination.
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RULE 19.
Withdrawal of Complaints and Petitionsfor Review

(@) Complaint pending before chief judge. A complant that is before the chief judge
for a decison under Rule 4 may be withdrawn by the complainant with the consent of
the chief judge.

(b) Complaint pending before special committee or judicial council. After a
complant has been refered to a specid committee for investigation, the complaint
may be withdravn by the complainant only with the consent of both (1) the judge whose
conduct is the subject of the complaint, and (2) the specia committee (before its report
has been filed) or the judicid council.

(o) Petition for review of chief judge's disposition. A petition to the judicid
council  for review of the chief judge's digpostion of a complant may be withdrawn
by the petitioner at any time before the judicid council acts on the petition.

RULE 20.
Availability of Other Procedures

The avalability of the complant procedures under these rules and 28 U.S.C.
Section 351, et seq., will not preclude the chief judge of the circuit or the judicid
council of the drcuit from conddering any informaion that may come to ther
attention suggeding that a judge has engaged in conduct pregjudicia to the effective and
expeditious adminigtration of the business of the courts or is unable to discharge al of
the duties of office by reason of disgbility.

RULE 21.
Availability of Rulesand Forms
These rules and copies of the complaint form prescribed by Rule 2 will be
available without charge in the office of the clerk of the court of appeals as set forth

in Rule 2 and in each office of the derk of the bankruptcy and district courts in this
crcuit. The information will dso be avalable on the web dte maintained by the clerk
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of the court of appeds at www.ca8.uscourts.gov . The derk will will dso post a copy
of the commentary on the Illudrative Rules prepared by the Judicid Conference
Committee to Review Circuit Council Conduct and Disability Orders on the web Ste.

RULE 22.
Effective Date

These rules apply to complaints filed after October 23, 2003. The handling of
complaintsfiled before that date will be governed by the rules previoudy in effect.

RULE 23.
Advisory Committee

The advisory committee appointed by the U.S. Court of Appeds for the Eighth
Circuit for the study of rules of practice and internd operating procedures shdl aso
conditute the advisory committee for the study of these rules, as provided by 28 U.S.C.
Section 2077(b), and dhdl make any appropriate recommendations to the circuit
judicid council concerning these rules.

| hereby certify that the Eighth Circuit Judicia Council adopted the foregoing
Rules Governing Complaints of Judicial Misconduct and Disability on

/9
Millie Adams
Circuit Executive
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