FEDERAL ACQUISITION CIRCULAR

April 19, 2006 Number 2005-09

Federal Acquisition Circular (FAC) 2005-09 is issued
under the authority of the Secretary of Defense, the
Administrator of General Services, and the Administrator for
the National Aeronautics and Space Administration.

Unless otherwise specified, all Federal Acquisition
Regulation (FAR) and other directive material contained in
FAC 2005-09 are effective April 19, 2006, except for Items
I, III, and IX, which are effective May 19, 2006.
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FAC 2005-09 SuMmmMARY of ITEMS

Federal Acquisition Circular (FAC) 2005-09 amends the Federal
Acquisition Regulation (FAR) as specified below:

Item I-Federal Technical Data Solution (FedTeDS)
(FAR Case 2004-007)

This final rule amends the FAR to require contracting
officers to make solicitation-related information that requires
limited availability or distribution available to offerors
electronically via the Federal Technical Data Solution (FedTeDS),
unless certain exceptions apply. FedTeDS provides secure, user
identification and password protected access to solicitation-
related data that should not be made available to the public on
the Governmentwide Point of Entry (GPE) website.

Replacement pages: 2.1-7 thru 2.1-8.2; 5.1-1 and 5.1-2; 5.2-3 and
5.2-4; 7.1-3 thru 7.1-6.

Item 11-Definition of Information Technology (FAR Case 2004-030)

This final rule adopts without change the interim rule which
amended FAR 2.101(b) by revising the definition for “information
technology” to reflect changes to the definition resulting from
the enactment of Public Law 108-199, Consolidated Appropriations
Act, 2004. Section 535(b) of Division F of Public Law 108-199
permanently revises the term “information technology,” which is
defined at 40 U.S.C. 11101, to add “analysis” and “evaluation”
and to clarify the term “ancillary equipment.”

Replacement pages: None.
Item I11-OMB Circular A-76 (FAR Case 2004-021)

This final rule amends FAR Subpart 7.3 to provide language
that is consistent with OMB Circular A-76 (Revised), Performance
of Commercial Activities, dated May 29, 2003. In addition, it
provides two new provisions that inform potential offerors of the
procedures the Government will follow for streamlined and
standard competitions, as they are defined in the Circular.

Replacement pages: 2.1-9 and 2.1-10; 5.2-3 and 5.2-4; TOC, pp- 7-
1 and 7-2; 7.1-3 and 7.1-4; 7.3-1 and 7.3-2; 7.5-1 and 7.5-2;
14.2-5 and 14.2-6; 37.5-1 and 37.5-2; TOC, pp- 52-1 and 52-2;
52.2-13 and 52.2-14.



Item 1IV-Combating Trafficking in Persons (FAR Case 2005-012)
(Interim)

This interim rule amends FAR Parts 12, 22 and 52 to implement
the Trafficking Victims Protection Reauthorization Act of 2003,
as amended by the Trafficking Victims Protection Reauthorization
Act of 2005. The statute (22 U.S.C. 7104(g)) requires that the
contract contain a clause allowing the agency to terminate the
contract without penalty if the contractor or subcontractor
engage in severe forms of trafficking in persons or has procured
a commercial sex act, or used forced labor in the performance of
the contract. The interim rule applies to contractors awarded
service contracts (other than commercial service contracts under
Part 12). Such contractors must develop policies to combat
trafficking in persons and notify the contracting officer
immediately of any information it received from any source that
alleges a contract employee has engaged in conduct that violates
this policy, and any actions taken against the employee pursuant
to the clause.

Replacement pages: General Structure iii & iv; TOC, pp- 12-1 and
12-2; 12.5-1 and 12.5-2; TOC, pp. 22-3 and 22-4; 22.17-1 and
22.17-2; TOC, pp- 52-3 and 52-4; 52.2-131 and 52.2-132; Matrix
52.3-15 thru 52.3-20.

Item V-Confirmation of HUBZone Certification (FAR Case 2005-009)

The interim rule published at 70 FR 43581, July 27, 2005 is
converted to a final rule without change. The interim rule
amended FAR 19.703 and the clause at 52.219-9 to clarify that
prime contractors must confirm that a subcontractor representing
itself as a Historically Underutilized Business Zone (HUBZone)
small business concern is certified, consistent with the
requirements of 15 U.S.C. 632 et seq., as amended. This change
IS expected to increase subcontracting opportunities for
certified HUBZone small business concerns and ensure accurate
reporting of subcontract awards to HUBZone small business
concerns under Government contracts.

Replacement pages: None.

Item VI-Expiration of the Price Evaluation Adjustment
(FAR Case 2005-002)

This final rule adopts, without change, an interim rule that
amended the FAR to cancel the authority for civilian agencies,
other than NASA and the U.S. Coast Guard, to apply the price



evaluation adjustment to certain small disadvantaged business
concerns in competitive acquisitions. The change was required
because the statutory authority for the adjustments had expired.
As a result, certain small disadvantaged business concerns will
no longer benefit from the adjustments. DoD, NASA, and the U.S.
Coast Guard are authorized to continue applying the price
evaluation adjustment.

Replacement pages: None.

Item VII-Removal of Sanctions Against Certain European Union
Member States (FAR Case 2005-045) (Interim)

This interim rule removes the sanctions in FAR Part 25
against Austria, Belgium, Denmark, Finland, France, lIreland,
Italy, Luxembourg, the Netherlands, Sweden, and the United
Kingdom on acquisitions not covered by the World Trade
Organization Government Procurement Agreement (WTO GPA). These
sanctions did not apply to small business set-asides, to
acquisitions below the simplified acquisition threshold using
simplified acquisition procedures, or to acquisitions by the
Department of Defense. Contracting officers may now consider
offers of end products, services, and construction that were
previously prohibited by the sanctions.

Replacement pages: General Structure v and vi; TOC, pp- 25-1 and
25-2; 25.1-1 thru 25.1-8; 25.5-1 and 25.5-2; 25.6-1 and 25.6-2;
25.11-1 and 25.11-2; TOC, pp. 52-3 and 52-4; 52.2-37 and 52.2-38;
52.2-149 thru 52.2-152; Matrix 52.3-17 and 52.3-18.

Item VII1-Free Trade Agreements - Morocco (FAR Case 2006-001)
(Interim)

This interim rule allows contracting officers to purchase
the products of Morocco without application of the Buy American
Act 1T the acquisition iIs subject to the Morocco Free Trade
Agreement. The U.S. Trade Representative negotiated a Free Trade
Agreement with Morocco, which went into effect January 1, 2006.
This agreement joins the North American Free Trade Agreement
(NAFTA) and the Australia, Chile, and Singapore Free Trade
Agreements which are already in the FAR. The threshold for
applicability of the Morocco Free Trade Agreement is $193,000 for
supplies and services, $7,407,000 for construction.

Replacement pages: 25.1-3 and 25.1-4; 25.4-1 thru 25.4-4; 25.11-1
and 25.11-2; 52.2-37 and 52.2-38; 52.2-139 thru 52.2-142; 52.2-
147 thru 52.2-150.



Item IX-Fast Payment Procedures (FAR Case 2004-031)

This amendment permits, but does not require, fast payment
when i1nvoices and/or outer shipping containers are not marked
“Fast Pay”, provided the contract includes the “Fast Payment
Procedure” clause. If the Fast Payment clause is in the contract,
such unmarked invoices will no longer be rejected. Instead, they
will be paid using either fast payment or normal payment
procedures. In addition, the revision deletes the requirement for
marking invoices “No Receiving Report Prepared.”

Replacement pages: 52.2-39 thru 52.2-42.
X—Technical Amendment

An editorial change is made at FAR 19.1005(a) in Item 3 of
the NAICS Description by removing from the end of NAICS code
entry “541310” the word “or”.

Replacement pages: 19.10-1 and 19.10-2.



FAC 2005-09 FILING INSTRUCTIONS

NoTE: The FAR is now segmented by subparts. The FAR page numbers
"12.5-1" is page one of
is page two of Subpart 19.10.

reflect FAR Subparts.
Subpart 12.5, and

Remove Pages

General Structure,
pp. iii thru vi

Part 12 TOC,
pp. 12-1 and 12-2
12.5-1 and 12.5-2

19.10-1 and 19.10-2

Part 22 TOC,
pp. 22-3 and 22-4
22.17-1 and 22.17-2

Part 25 TOC,

pp. 25-1 and 25-2
25.1-1 thru 25.1-8
25.4-1 thru 25.4-4
25.5-1 and 25.5-2
25.6-1 and 25.6-2
25.11-1 and 25.11-2

Part 52 TOC,

pp. 52-3 and 52-4
52.2-37 and 52.2-38
52.2-131 and 52.2-132
52.2-139 thru 52.2-142
52.2-147 thru 52.2-152

Matrix, 52.3-15 thru
52.3-20

For example,
"19.10-2"

Insert Pages

General Structure,
pp. iii thru vi

Part 12 TOC,
pp. 12-1 and 12-2
12.5-1 and 12.5-2

19.10-1 and 19.10-2

Part 22 TOC,
pp. 22-3 and 22-4
22.17-1 and 22.17-2

Part 25 TOC,

pp. 25-1 and 25-2
25.1-1 thru 25.1-8
25.4-1 thru 25.4-4
25.5-1 and 25.5-2
25.6-1 and 25.6-2
25.11-1 and 25.11-2

Part 52 TOC,

pp. 52-3 and 52-4
52.2-37 and 52.2-38
52.2-131 and 52.2-132
52.2-139 thru 52.2-142
52.2-147 thru 52.2-152

Matrix, 52.3-15 thru
52.3-20
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FEDERAL ACQUISITION REGULATION STRUCTURE

PART 10—MARKET RESEARCH

PART 11—DESCRIBING AGENCY NEEDS

11.1
11.2
113
11.4
11.5
11.6
11.7
11.8

Selecting and Developing Requirements Documents
Using and Maintaining Requirements Documents
Acceptable Material

Delivery or Performance Schedules

Liquidated Damages

Priorities and Allocations

Variation in Quantity

Testing

PART 12—ACQUISITION OF COMMERCIAL ITEMS

12.1
12.2
12.3
12.4
12.5
12.6

Acquisition of Commercial ltems—General

Special Requirements for the Acquisition of Commercial Items

Solicitation Provisions and Contract Clauses for the Acquisition of Commercial Items
Unique Requirements Regarding Terms and Conditions for Commercial Items
Applicability of Certain Laws to the Acquisition of Commercial Items

Streamlined Procedures for Evaluation and Solicitation for Commercial Items

SUBCHAPTER C—CONTRACTING METHODS AND CONTRACT TYPES

PART 13—SIMPLIFIED ACQUISITION PROCEDURES

13.1
13.2
133
13.4
13.5

Procedures

Actions At or Below the Micro-Purchase Threshold
Simplified Acquisition Methods

Fast Payment Procedure

Test Program for Certain Commercial Items

PART 14—SEALED BIDDING

14.1
14.2
14.3
14.4
14.5

Use of Sealed Bidding

Solicitation of Bids

Submission of Bids

Opening of Bids and Award of Contract
Two-Step Sealed Bidding

PART 15—CONTRACTING BY NEGOTIATION

15.1
15.2
153
15.4
15.5
15.6

Source Selection Processes and Techniques

Solicitation and Receipt of Proposals and Information

Source Selection

Contract Pricing

Preaward, Award, and Postaward Notifications, Protests, and Mistakes
Unsolicited Proposals

PART 16—TYPES OF CONTRACTS

16.1
16.2
16.3
16.4
16.5
16.6
16.7

Selecting Contract Types

Fixed-Price Contracts

Cost-Reimbursement Contracts

Incentive Contracts

Indefinite-Delivery Contracts

Time-and-Materials, Labor-Hour, and Letter Contracts
Agreements
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STRUCTURE FEDERAL ACQUISITION REGULATION

PART 17—SPECIAL CONTRACTING METHODS

17.1 Multi-year Contracting

17.2 Options

17.3 [Reserved]

17.4 Leader Company Contracting

17.5 Interagency Acquisitions Under the Economy Act
17.6 Management and Operating Contracts

PART 18—RESERVED

SUBCHAPTER D—SOCIOECONOMIC PROGRAMS

PART 19—SMALL BUSINESS PROGRAMS

19.1 Size Standards

19.2 Policies

193 Determination of Small Business Status for Small Business Programs
19.4 Cooperation with the Small Business Administration

19.5 Set-Asides for Small Business

19.6 Certificates of Competency and Determinations of Responsibility

19.7 The Small Business Subcontracting Program

19.8 Contracting with the Small Business Administration (The 8(a) Program)
19.9 [Reserved]

19.10 Small Business Competitiveness Demonstration Program

19.11 Price Evaluation Adjustment for Small Disadvantaged Business Concerns
19.12 Small Disadvantaged Business Participation Program

19.13 Historically Underutilized Business Zone (HUBZone) Program

19.14 Service-Disabled Veteran-Owned Small Business Procurement Program

PART 20—RESERVED
PART 21—RESERVED

PART 22—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

22.1 Basic Labor Policies

22.2 Convict Labor

223 Contract Work Hours and Safety Standards Act

22.4 Labor Standards for Contracts Involving Construction

22.5 [Reserved]

22.6 Walsh-Healey Public Contracts Act

22.7 [Reserved]

22.8 Equal Employment Opportunity

229 Nondiscrimination Because of Age

22.10 Service Contract Act of 1965, as Amended

22.11 Professional Employee Compensation

22.12 [Reserved]

22.13 Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans
22.14 Employment of Workers with Disabilities

22.15 Prohibition of Acquisition of Products Produced by Forced or Indentured Child Labor
22.16 Notification of Employee Rights Concerning Payment of Union Dues or Fees

| 22.17 Combating Trafficking in Persons

v
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FEDERAL ACQUISITION REGULATION STRUCTURE

PART 23—ENVIRONMENT, ENERGY AND WATER EFFICIENCY, RENEWABLE ENERGY
TECHNOLOGIES, OCCUPATIONAL SAFETY, AND DRUG-FREE WORKPLACE

23.1 [Reserved]

23.2 Energy and Water Efficiency and Renewable Energy

233 Hazardous Material Identification and Material Safety Data

23.4 Use of Recovered Materials

23.5 Drug-Free Workplace

23.6 Notice of Radioactive Material

23.7 Contracting for Environmentally Preferable Products and Services

23.8 Ozone-Depleting Substances

239 Contractor Compliance with Toxic Chemical Release Reporting

23.10 Federal Compliance with Right-to-Know Laws and Pollution Prevention Requirements

PART 24—PROTECTION OF PRIVACY AND FREEDOM OF INFORMATION

24.1 Protection of Individual Privacy
24.2 Freedom of Information Act

PART 25—FOREIGN ACQUISITION

25.1 Buy American Act—Supplies

25.2 Buy American Act—Construction Materials
25.3 [Reserved]

25.4 Trade Agreements

25.5 Evaluating Foreign Offers—Supply Contracts
25.6 [Reserved]

25.7 Prohibited Sources

25.8 Other International Agreements and Coordination
25.9 Customs and Duties

25.10 Additional Foreign Acquisition Regulations
25.11 Solicitation Provisions and Contract Clauses

PART 26—OTHER SOCIOECONOMIC PROGRAMS

26.1 Indian Incentive Program
26.2 Disaster or Emergency Assistance Activities
26.3 Historically Black Colleges and Universities and Minority Institutions

SUBCHAPTER E—GENERAL CONTRACTING REQUIREMENTS

PART 27—PATENTS, DATA, AND COPYRIGHTS

27.1 General

27.2 Patents

27.3 Patent Rights under Government Contracts

27.4 Rights in Data and Copyrights

27.5 [Reserved]

27.6 Foreign License and Technical Assistance Agreements

PART 28—BONDS AND INSURANCE

28.1 Bonds and Other Financial Protections
28.2 Sureties and Other Security for Bonds
28.3 Insurance
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PART 29—TAXES

29.1 General

29.2 Federal Excise Taxes
29.3 State and Local Taxes
29.4 Contract Clauses

PART 30—COST ACCOUNTING STANDARDS ADMINISTRATION

30.1 General

30.2 CAS Program Requirements

30.3 CAS Rules and Regulations [Reserved]

30.4 Cost Accounting Standards [Reserved]

30.5 Cost Accounting Standards for Educational Institutions [Reserved]
30.6 CAS Administration

PART 31— CONTRACT COST PRINCIPLES AND PROCEDURES

31.1 Applicability

31.2 Contracts with Commercial Organizations

313 Contracts with Educational Institutions

314 [Reserved]

31.5 [Reserved]

31.6 Contracts with State, Local, and Federally Recognized Indian Tribal Governments
31.7 Contracts with Nonprofit Organizations

PART 32—CONTRACT FINANCING

32.1 Non-Commercial Item Purchase Financing
32.2 Commercial Item Purchase Financing

323 Loan Guarantees for Defense Production
324 Advance Payments for Non-Commercial Items
325 Progress Payments Based on Costs

32.6 Contract Debts

32.7 Contract Funding

32.8 Assignment of Claims

32.9 Prompt Payment

32.10 Performance-Based Payments

32.11 Electronic Funds Transfer

PART 33—PROTESTS, DISPUTES, AND APPEALS

33.1 Protests
332 Disputes and Appeals

SUBCHAPTER F—SPECIAL CATEGORIES OF CONTRACTING

PART 34—MAJOR SYSTEM ACQUISITION

34.0 General
34.1 Testing, Qualification and Use of Industrial Resources Developed Under Title 111, Defense Production Act

(FAC 2005-09) vi
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PART 12—ACQUISITION OF COMMERCIAL ITEMS

Sec.

12.000 Scope of part.

12.001 Definition.

Subpart 12.1—Acquisition of Commercial

Items—General

12.101 Policy.

12.102  Applicability.

Subpart 12.2—Special Requirements for the
Acquisition of Commercial Items

12.201 General.

12.202  Market research and description of agency need.

12.203 Procedures for solicitation, evaluation, and award.

12.204 Solicitation/contract form.

12.205  Offers.

12.206 Use of past performance.

12.207 Contract type.

12.208 Contract quality assurance.

12.209  Determination of price reasonableness.

12.210  Contract financing.

12.211 Technical data.

12.212 Computer software.

12.213 Other commercial practices.

12.214  Cost Accounting Standards.

12.215  Notification of overpayment.

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items
12.300 Scope of subpart.

12.301 Solicitation provisions and contract clauses for
the acquisition of commercial items.

12.302  Tailoring of provisions and clauses for the
acquisition of commercial items.

12.303 Contract format.

Subpart 12.4—Unique Requirements Regarding
Terms and Conditions for Commercial Items

12.401 General.
12.402 Acceptance.
12.403 Termination.
12.404 Warranties.

Subpart 12.5—Applicability of Certain Laws to
the Acquisition of Commercial Items

12.500 Scope of subpart.

12.501 Applicability.

12.502  Procedures.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial
services.

12.504 Applicability of certain laws to subcontracts for

the acquisition of commercial items.

Subpart 12.6—Streamlined Procedures for
Evaluation and Solicitation for Commercial

Items
12.601 General.
12.602 Streamlined evaluation of offers.
12.603 Streamlined solicitation for commercial items.

12-1
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SUBPART 12.5—APPLICABILITY OF CERTAIN LAWS TO THE ACQUISITION OF COMMERCIAL ITEMS

12.504

Subpart 12.5—Applicability of Certain Laws
to the Acquisition of Commercial Items

12.500 Scope of subpart.

As required by Section 34 of the Office of Federal Procure-
ment Policy Act (41 U.S.C. 430), this subpart lists provisions
of laws that are not applicable to contracts for the acquisition
of commercial items, or are not applicable to subcontracts, at
any tier, for the acquisition of a commercial item. This subpart
also lists provisions of law that have been amended to elimi-
nate or modify their applicability to either contracts or sub-
contracts for the acquisition of commercial items.

12.501 Applicability.

(a) This subpart applies to any contract or subcontract at
any tier for the acquisition of commercial items.

(b) Nothing in this subpart shall be construed to authorize
the waiver of any provision of law with respect to any subcon-
tract if the prime contractor is reselling or distributing com-
mercial items of another contractor without adding value.
This limitation is intended to preclude establishment of
unusual contractual arrangements solely for the purpose of
Government sales.

(c) For purposes of this subpart, contractors awarded sub-
contracts under Subpart 19.8, Contracting with the Small
Business Administration (the 8(a) Program), shall be consid-
ered prime contractors.

12.502 Procedures.

(a) The FAR prescription for the provision or clause for
each of the laws listed in 12.503 has been revised in the appro-
priate part to reflect its proper application to prime contracts
for the acquisition of commercial items.

(b) For subcontracts for the acquisition of commercial
items or commercial components, the clauses at 52.212-5,
Contract Terms and Conditions Required to Implement Stat-
utes or Executive Orders—Commercial Items, and 52.244-6,
Subcontracts for Commercial Items and Commercial Compo-
nents, reflect the applicability of the laws listed in 12.504 by
identifying the only provisions and clauses that are required
to be included in a subcontract at any tier for the acquisition
of commercial items or commercial components.

12.503 Applicability of certain laws to Executive agency
contracts for the acquisition of commercial services.
(a) The following laws are not applicable to Executive

agency contracts for the acquisition of commercial items:

(1)41 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).
(2) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-

gent Fees (see 3.404).

(3) 41 U.S.C. 416(a)(6), Minimum Response Time for

Offers under Office of Federal Procurement Policy Act (see

5.203).

(4) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see 23.501).

(5) 31 U.S.C. 1354(a), Limitation on use of appropri-
ated funds for contracts with entities not meeting veterans’
employment reporting requirements (see 22.1302).

(6) 22 U.S.C. 7104, Trafficking Victims Protection
Reauthorization Act of 2003 (see 22.1705).

(b) Certain requirements of the following laws are not
applicable to executive agency contracts for the acquisition of
commercial items:

(1) 40 U.S.C. 3701 et seq., Requirement for a certifi-
cate and clause under the Contract Work Hours and Safety
Standards Act (see 22.305).

(2) 41 U.S.C. 57(a) and (b), and 58, Requirement for a
clause and certain other requirements related to the Anti-
Kickback Act of 1986 (see 3.502).

(3) 49 U.S.C. 40118, Requirement for a clause under
the Fly American provisions (see 47.405).

(c) The applicability of the following laws have been mod-
ified in regards to Executive agency contracts for the acquisi-
tion of commercial items:

(1)41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
3.503).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see 15.403).

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).

12.504 Applicability of certain laws to subcontracts for
the acquisition of commercial items.

(a) The following laws are not applicable to subcontracts
at any tier for the acquisition of commercial items or commer-
cial components at any tier:

(1) 10 U.S.C. 2631, Transportation of Supplies by Sea
(except for the types of subcontracts listed at 47.504(d)).

(2) 15 U.S.C. 644(d), Requirements relative to labor
surplus areas under the Small Business Act (see
Subpart 19.2).

(3) 31 U.S.C. 1352, Limitation on Payments to Influ-
ence Certain Federal Transactions (see Subpart 3.8).

(4)41 U.S.C. 43, Walsh-Healey Act (see Subpart 22.6).

(5) 41 U.S.C. 253d, Validation of Proprietary Data
Restrictions (see Subpart 27.4).

(6) 41 U.S.C. 254(a) and 10 U.S.C. 2306(b), Contin-
gent Fees (see Subpart 3.4).

(7) 41 U.S.C. 254d(c) and 10 U.S.C. 2313(c), Exami-
nation of Records of Contractor, when a subcontractor is not
required to provide cost or pricing data (see 15.209(b)).

(8) 41 U.S.C. 416(a)(6), Minimum Response Time for
Offers under Office of Federal Procurement Policy Act (see
Subpart 5.2).

12.5-1
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(9) 41 U.S.C.418a, Rights in Technical Data (see
Subpart 27.4).

(10) 41 U.S.C. 701, et seq., Drug-Free Workplace Act
of 1988 (see Subpart 23.5).

(11) 46 U.S.C. App. 1241(b), Transportation in Ameri-
can Vessels of Government Personnel and Certain Cargo (see
Subpart 47.5) (except for the types of subcontracts listed at
47.504(d)).

(12) 49 U.S.C. 40118, Fly American provisions (see
Subpart 47.4).

(b) The requirements for a certificate and clause under the
Contract Work Hours and Safety Standards Act,
40 U.S.C. 3701 et seq., (see Subpart 22.3) are not applicable

12.5-2  (FAC 2005-09)

to subcontracts at any tier for the acquisition of commercial
items or commercial components.

(c) The applicability of the following laws has been mod-
ified in regards to subcontracts at any tier for the acquisition
of commercial items or commercial components:

(1) 41 U.S.C. 253g and 10 U.S.C. 2402, Prohibition on
Limiting Subcontractor Direct Sales to the United States (see
Subpart 3.5).

(2) 41 U.S.C. 254(d) and 10 U.S.C. 2306a, Truth in
Negotiations Act (see Subpart 15.4).

(3)41 U.S.C. 422, Cost Accounting Standards (48 CFR
Chapter 99) (see 12.214).
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SUBPART 19.10—SMALL BUSINESS COMPETITIVENESS DEMONSTRATION PROGRAM

19.1005

Subpart 19.10—Small Business
Competitiveness Demonstration Program

19.1001 General.

The Small Business Competitiveness Demonstration Pro-
gram was established by the Small Business Competitiveness
Demonstration Program Act of 1988, Public Law 100-656
(15 U.S.C. 644 note). The program is implemented by a joint
OFPP and SBA Policy Directive and Implementation Plan,
dated May 25, 1999. The program consists of two major
components—

(a) Unrestricted competition in designated industry
groups; and

(b) Enhanced small business participation in 10 agency tar-
geted industry categories.

19.1002 Definitions.

“Emerging small business,” as used in this subpart, means
a small business concern whose size is no greater than
50 percent of the numerical size standard applicable to the
North American Industry Classification System (NAICS)
code assigned to a contracting opportunity.

“Emerging small business reserve amount,” for the desig-
nated groups described in 19.1005, means a threshold estab-
lished by the Office of Federal Procurement Policy of—

(1) $25,000 for construction, refuse systems and related
services, non-nuclear ship repair, landscaping and pest control
services; and

(2) $50,000 for architectural and engineering services.

19.1003 Purpose.

The purpose of the Program is to—

(a) Assess the ability of small businesses to compete suc-
cessfully in certain industry categories without competition
being restricted by the use of small business set-asides. This
portion of the program is limited to the designated industry
groups listed in section 19.1005.

(b) Expand small business participation in 10 targeted
industry categories through continued use of set-aside proce-
dures, increased management attention, and specifically tai-
lored acquisition procedures, as implemented through agency
procedures.

(c) Measure the extent to which awards are made to a new
category of small businesses known as emerging small busi-
nesses (ESB’s), and to provide for certain acquisitions to be
reserved for ESB participation only. This portion of the pro-
gram is also limited to the designated industry groups listed in
section 19.1005.

19.1004 Participating agencies.

The following agencies have been identified as partici-
pants in the demonstration program:

The Department of Agriculture.

The Department of Defense, except the National Imagery
and Mapping Agency.

The Department of Energy.

The Department of Health and Human Services.

The Department of the Interior.

The Department of Transportation.

The Department of Veterans Affairs.

The Environmental Protection Agency.

The General Services Administration.

The National Aeronautics and Space Administration.

19.1005 Applicability.
(a) Designated industry groups.

NAICS

NAICS DESCRIPTION
CODE

1. CONSTRUCTION (EXCEPT DREDGING)
SUBSECTOR 236—CONSTRUCTION OF BUILDINGS

236115  New Single-Family Housing Construction (except
Operative Builders)

236116 ~ New Multi-Family Housing Construction (except Oper-
ative Builders)

236117  New Housing Operative Builders

236118  Residential Remodelers

236210  Industrial Building Construction

236220  Commercial and Institutional Building Construction

SUBSECTOR 237—HEAVY AND CIVIL ENGINEERING
CONSTRUCTION

237110  Water and Sewer Line and Related Structures Construc-
tion

237120  Oil and Gas Pipeline and Related Structures Construc-
tion

237130  Power and Communication Line and Related Structures
Construction

237210  Land Subdivision

237310  Highway, Street, and Bridge Construction

237990  Other Heavy and Civil Engineering Construction

(except dredging)
SUBSECTOR 238—SPECIALTY TRADE CONTRACTORS

238110  Poured Concrete Foundation and Structure Contractors

238120  Structural Steel and Precast Concrete Contractors

238130  Framing Contractors

238140  Masonry Contractors

238150  Glass and Glazing Contractors

238160  Roofing Contractors

238170  Siding Contractors

238190  Other Foundation, Structure, and Building Exterior Con-
tractors

238210  Electrical Contractors

238220  Plumbing, Heating, and Air-Conditioning Contractors

238290  Other Building Equipment Contractors

238310  Drywall and Insulation Contractors

238320  Painting and Wall Covering Contractors

238330  Flooring Contractors

238340  Tile and Terrazzo Contractors

238350  Finish Carpentry Contractors
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NAICS NAICS
NAICS DESCRIPTION NAICS DESCRIPTION
CODE CODE

238390  Other Building Finishing Contractors PSC S205 Trash/Garbage Collection Services—including Portable
238910  Site Preparation Contractors Sanitation Services
238990 All Other Specialty Trade Contractors 5. LANDSCAPING AND PEST CONTROL SERVICES

2. NON-NUCLEAR SHIP REPAIR 561710  Exterminating and Pest Control Services
336611  Ship Building and Repairing 561730  Landscaping Services

PSC J998 Non-nuclear Ship Repair (East) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships east of the 108th
meridian

PSC J999 Non-nuclear Ship Repair (West) Ship Repair (including
overhauls and conversions) performed on non-nuclear
propelled and nonpropelled ships west of the 108th
meridian

3. ARCHITECTURAL AND ENGINEERING SERVICES
(INCLUDING SURVEYING AND MAPPING)

541310  Architectural Services

541330  Engineering Services

PSC C111 Administrative and Service Buildings

PSC C112 Airfield, Communication and Missile Facilities

PSC C113 Educational Buildings

PSC C114 Hospital Buildings

PSC C115 Industrial Buildings

PSC C116 Residential Buildings

PSC C117 Warehouse Buildings

PSC C118 Research and Development Facilities

PSC C119 Other Buildings

PSC C121 Conservation and Development

PSC C122 Highways, Roads, Streets, Bridges and Railways

PSC C123 Electric Power Generation (EPG)

PSC C124 Utilities

PSC C129 Other Non-Building Structures

PSC C130 Restoration

PSC C211 Architect-Engineering Services (including landscaping,
interior layout, and designing)

PSC C212 Engineering Drafting Services

PSC C213 A&E Inspection Services (non-construction)

PSC C214 A&E Management Engineering Services

PSC C215 A&E Production Engineering Services (including
Design and Control, and Building Programming)

PSC C216 Marine Architect and Engineering Services

PSC C219 Other Architect and Engineering Services

541360  Geophysical Surveying and Mapping Services or

541370  Surveying and Mapping (except Geophysical) Services

PSC T002 Cartography Services

PSC T004 Charting Services

PSC T008 Photogrammetry Services

PSC T009 Aerial Photographic Services

PSC T014 Topography Services

PSC R404 Land Surveys, Cadastral Services (non-construction)

4. REFUSE SYSTEMS AND RELATED SERVICES

562111 Solid Waste Collection or
562119  Other Waste Collection or
562219  Other Nonhazardous Waste Treatment and Disposal

19.10-2

(b) Targeted industry categories. Each participating
agency, in consultation with the Small Business Administra-
tion, designates its own targeted industry categories for
enhanced small business participation.

19.1006 Exclusions.

This subpart does not apply to—

(a) Orders placed against Federal Supply Schedules;

(b) Contract awards to educational and nonprofit organiza-
tions; or

(c) Contract awards to governmental entities.

19.1007 Procedures.

(a) General. (1) All solicitations must include the applica-
ble NAICS code and size standards.

(2) The face of each award made pursuant to the pro-
gram must contain a statement that the award is being issued
pursuant to the Small Business Competitiveness Demonstra-
tion Program.

(b) Solicitations greater than the ESB reserve amount.
(1) Solicitations for acquisitions in any of the designated
industry groups that have an anticipated dollar value greater
than the emerging small business reserve amount must not be
considered for small business set-asides under Subpart 19.5.
However, agencies may reinstate the use of small business set-
asides as necessary to meet their assigned goals, but only
within organizational units that failed to meet the small busi-
ness participation goal.

(2) Acquisitions in the designated industry groups must
continue to be considered for placement under the 8(a) Pro-
gram (see Subpart 19.8), the HUBZone Program (see
Subpart 19.13), and the Service-Disabled Veteran-Owned
Small Business Procurement Program (see Subpart 19.14).

(c) Solicitations equal to or less than the ESB reserve
amount. (1) Solicitations for acquisitions in the designated
industry groups with an estimated value equal to or less than
the emerging small business reserve amount must be set aside
for ESBs, provided that the contracting officer determines that
there is a reasonable expectation of obtaining offers from two
or more responsible ESBs that will be competitive in terms of
market price, quality, and delivery. If no such reasonable
expectation exists, the contracting officer must—

(1) For acquisitions $25,000 or less, proceed in accor-
dance with Subpart 19.5, 19.8, 19.13, or 19.14; or
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22.1307
22.1308
22.1309
22.1310

Collective bargaining agreements.
Complaint procedures.

Actions because of noncompliance.
Solicitation provision and contract clauses.

Subpart 22.14—Employment of Workers with

22.1400
22.1401
22.1402
22.1403
22.1404
22.1405
22.1406
22.1407
22.1408

Disabilities
Scope of subpart.
Policy.
Applicability.
Waivers.
Department of Labor notices.
Collective bargaining agreements.
Complaint procedures.
Actions because of noncompliance.
Contract clause.

Subpart 22.15—Prohibition of Acquisition of
Products Produced by Forced or Indentured

22.1500
22.1501
22.1502

Child Labor
Scope.
Definitions.
Policy.

22.1503

22.1504
22.1505

Procedures for acquiring end products on the List
of Products Requiring Contractor Certification as
to Forced or Indentured Child Labor.

Violations and remedies.

Solicitation provision and contract clause.

Subpart 22.16—Notification of Employee Rights
Concerning Payment of Union Dues or Fees

22.1600
22.1601
22.1602
22.1603
22.1604

22.1605

Scope of subpart.

Definitions.

Policy.

Exemptions granted by the Secretary of Labor.
Compliance investigations and sanctions for
violations.

Contract clause.

Subpart 22.17—Combating Trafficking in

22.1700
22.1701
22.1702
22.1703
22.1704
22.1705

Persons
Scope of subpart.
Applicability.
Definitions.
Policy.
Violations and remedies.
Contract clause.
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22.1705

Subpart 22.17—Combating Trafficking in
Persons

22.1700 Scope of subpart.

This subpart prescribes policy for implementing 22 U.S.C.
7104 as amended by Pub. L. No. 108-193 and 109-164.

22.1701 Applicability.

This subpart applies to acquisitions of all services except
for commercial services under Part 12.

22.1702 Definitions.
As used in this subpart—

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of a contractor directly
engaged in the performance of work under a Government con-
tract, including all direct cost employees and any other con-
tractor employee who has other than a minimal impact or
involvement in contract performance.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue
in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the

use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

22.1703 Policy.

Contracts for services (except commercial services under
Part 12) shall—

(a) Prohibit any activities on the part of the contractor or
contractor employees that support or promote—

(1) Severe forms of trafficking in persons;
(2) The procurement of commercial sex acts; or

(3) The use of forced labor in the performance of the
contract;

(b) Require contractors to develop policies to combat
severe forms of trafficking in persons, the procurement of
commercial sex acts, and use of forced labor; and

(c) Impose suitable remedies, including termination, on
contractors that support or promote or fail to monitor the con-
duct of their employees and subcontractors with regard to
severe forms of trafficking in persons, the procurement of
commercial sex acts, and use of forced labor.

22.1704 Violations and remedies.

(a) Violations. The Government may impose the remedies
set forth in paragraph (b) of this section if—

(1) The contractor or any contractor employee engages
in severe forms of trafficking in persons;

(2) Any contractor employee procures a commercial
sex act during the period of performance of the contract;

(3) The contractor or any contractor employee uses
forced labor in the performance of the contract; or

(4) The contractor fails to comply with the requirements
of the clause at 52.222-50, Combating Trafficking in Persons.

(b) Remedies. After determining in writing that adequate
evidence exists to suspect any of the violations at paragraph
(a) of this section, the contracting officer may pursue any of
the remedies specified in paragraph (e) of the clause at 52.222-
50, Combating Trafficking in Persons. These remedies are in
addition to any other remedies available to the Government.

22.1705 Contract clause.

Insert the clause at 52.222-50, Combating Trafficking in
Persons, in all solicitations and contracts for the acquisition of
services (except commercial services under Part 12).

22.17-1
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PART 25—FOREIGN ACQUISITION

Scope of part.

General.

Applicability of subparts.
Definitions.

Subpart 25.1—Buy American Act—Supplies

25.100
25.101
25.102
25.103
25.104
25.105

25.200
25.201
25.202
25.203
25.204
25.205
25.206

25.400
25.401
25.402
25.403

25.404
25.405
25.406
25.407
25.408

Scope of subpart.

General.

Policy.

Exceptions.

Nonavailable articles.

Determining reasonableness of cost.

Subpart 25.2—Buy American Act—
Construction Materials

Scope of subpart.

Policy.

Exceptions.

Preaward determinations.

Evaluating offers of foreign construction material.

Postaward determinations.
Noncompliance.

Subpart 25.3—|[Reserved]

Subpart 25.4—Trade Agreements
Scope of subpart.
Exceptions.
General.
World Trade Organization Government
Procurement Agreement and Free Trade
Agreements.
Least developed countries.
Caribbean Basin Trade Initiative.
Israeli Trade Act.
Agreement on Trade in Civil Aircraft.
Procedures.

Subpart 25.5—Evaluating Foreign Offers—

Supply Contracts
25.501 General.
25.502 Application.
25.503 Group offers.
25.504 Evaluation examples.

25.504-1 Buy American Act.

25.504-2 WTO GPA/Caribbean Basin Trade Initiative/

FTAs.
25.504-3 FTA/Israeli Trade Act.
25.504-4 Group award basis.

Subpart 25.6—[Reserved|]

Subpart 25.7—Prohibited Sources
Restrictions.
Source of further information.

25.701
25.702

Subpart 25.8—Other International Agreements

and Coordination

25.801 General.
25.802  Procedures.
Subpart 25.9—Customs and Duties
25.900 Scope of subpart.
25.901 Policy.
25902  Procedures.
25.903 Exempted supplies.

Subpart 25.10—Additional Foreign Acquisition

Regulations
25.1001
25.1002  Use of foreign currency.

Subpart 25.11—Solicitation Provisions and

Contract Clauses
25.1101  Acquisition of supplies.
25.1102  Acquisition of construction.
25.1103  Other provisions and clauses.

Waiver of right to examination of records.

25-1
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SUBPART 25.1—BUY AMERICAN ACT—SUPPLIES

25.003

25.000 Scope of part.

This part provides policies and procedures for acquiring
foreign supplies, services, and construction materials. It
implements the Buy American Act, trade agreements, and
other laws and regulations.

25.001 General.

(a) The Buy American Act—

(1) Restricts the purchase of supplies, that are not
domestic end products, for use within the United States. A for-
eign end product may be purchased if the contracting officer
determines that the price of the lowest domestic offer is unrea-
sonable or if another exception applies (see Subpart 25.1); and

(2) Requires, with some exceptions, the use of only
domestic construction materials in contracts for construction
in the United States (see Subpart 25.2).

(b) The restrictions in the Buy American Act are not appli-
cable in acquisitions subject to certain trade agreements (see
Subpart 25.4). In these acquisitions, end products and con-
struction materials from certain countries receive nondiscrim-
inatory treatment in evaluation with domestic offers.
Generally, the dollar value of the acquisition determines

which of the trade agreements applies. Exceptions to the
applicability of the trade agreements are described in
Subpart 25.4.

(c) The test to determine the country of origin for an end
product under the trade agreements is different from the test
to determine the country of origin for an end product under the
Buy American Act (see the various country “end product”
definitions in 25.003). The Buy American Act uses a two-part
test to define a “domestic end product” (manufacture in the
United States and a formula based on cost of domestic com-
ponents). Under the trade agreements, the test to determine
country of origin is “substantial transformation”
(i.e., transforming an article into a new and different article of
commerce, with a name, character, or use distinct from the
original article).

25.002 Applicability of subparts.

The following table shows the applicability of the subparts.
Subpart 25.5 provides comprehensive procedures for offer
evaluation and examples.

SUBPART SUPPLIES FOR USE CONSTRUCTION SERVICES PERFORMED
INSIDE U.S. | OUTSIDE | INSIDE U.S. | OUTSIDE | INSIDE U.S.| OUTSIDE
U.S. U.S. U.S.

25.1 Buy American Act— X — — — — —
Supplies

25.2 Buy American Act— — — X — — —
Construction Materials

25.3 [Reserved] — — — — — —

25.4 Trade Agreements X X X X X

25.5 Evaluating Foreign Offers— X — — — —
Supply Contracts

25.6 [Reserved]

25.7 Prohibited Sources X X X X X

25.8 Other International Agreements and X — X — X
Coordination

25.9 Customs and Duties X — — — — —

25.10 Additional Foreign Acquisition Reg- X X X X X
ulations

25.11 Solicitation Provisions and Contract X X X X X
Clauses

25.003 Definitions.
As used in this part—
“Canadian end product” means an article that—
(1) Is wholly the growth, product, or manufacture of
Canada; or
(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially

transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply con-
tract, but for purposes of calculating the value of the end prod-
uct includes services (except transportation services)
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incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.
“Caribbean Basin country” means any of the following
countries: Antigua and Barbuda, Aruba, Bahamas, Barbados,
Belize, British Virgin Islands, Costa Rica, Dominica, Domin-
ican Republic, El Salvador, Grenada, Guatemala, Guyana,
Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles,
Nicaragua, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, Trinidad and Tobago.
“Caribbean Basin country end product”™—
(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture
of a Caribbean Basin country; or

(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed; and

(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers.

(2) Petroleum, or any product derived from
petroleum.

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
ofany country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam).

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles.

(B) Access to the HTSUS to determine duty-free
status of articles of the types listed in paragraph (1)(ii)(A)(4)
of this definition is available via the Internet at http://
www.customs.ustreas.gov/impoexpo/impoexpo.htm. In partic-
ular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98,
Subchapter XX, Goods Eligible for Special Tariff Benefits
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under the United States-Caribbean Basin Trade Partnership
Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Civil aircraft and related articles” means—

(1) All aircraft other than aircraft to be purchased for use
by the Department of Defense or the U.S. Coast Guard;

(2) The engines (and parts and components for incorpo-
ration into the engines) of these aircraft;

(3) Any other parts, components, and subassemblies for
incorporation into the aircraft; and

(4) Any ground flight simulators, and parts and compo-
nents of these simulators, for use with respect to the aircraft,
whether to be used as original or replacement equipment in the
manufacture, repair, maintenance, rebuilding, modification,
or conversion of the aircraft and without regard to whether the
aircraft or articles receive duty-free treatment under
section 601(a)(2) of the Trade Agreements Act.

“Component” means an article, material, or supply incor-
porated directly into an end product or construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by a contractor or subcon-
tractor for incorporation into the building or work. The term
also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product or construction material
(whether or not such costs are paid to a domestic firm), and
any applicable duty (whether or not a duty-free entry certifi-
cate is issued); or

(2) For components manufactured by the contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,
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Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Can-
ada, Chile, Mexico, Morocco, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, El Salvador,
Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica,
Montserrat, Netherlands Antilles, Nicaragua, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad
and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“Domestic offer” means an offer of a domestic end prod-
uct. When the solicitation specifies that award will be made

on a group of line items, a domestic offer means an offer
where the proposed price of the domestic end products
exceeds 50 percent of the total proposed price of the group.

“Eligible offer” means an offer of an eligible product.
When the solicitation specifies that award will be made on a
group of line items, an eligible offer means a foreign offer
where the combined proposed price of the eligible products
and the domestic end products exceeds 50 percent of the total
proposed price of the group.

“Eligible product” means a foreign end product, construc-
tion material, or service that, due to applicability of a trade
agreement to a particular acquisition, is not subject to discrim-
inatory treatment.

“End product” means those articles, materials, and sup-
plies to be acquired for public use.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Foreign contractor” means a contractor or subcontractor
organized or existing under the laws of a country other than
the United States.

“Foreign end product” means an end product other than a
domestic end product.

“Foreign offer” means any offer other than a domestic
offer.

“Free Trade Agreement country” means Australia, Can-
ada, Chile, Mexico, Morocco, or Singapore.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“Least developed country” means any of the following
countries: Afghanistan, Angola, Bangladesh, Benin, Bhutan,
Burkina Faso, Burundi, Cambodia, Cape Verde, Central Afri-
can Republic, Chad, Comoros, Democratic Republic of
Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethi-
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opia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania,
Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and
Principe, Senegal, Sierra Leone, Solomon Islands, Somalia,
Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or
Zambia.

“Least developed country end product” means an article
that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or
(2) In the case of an article that consists in whole or in

part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.

“Noneligible offer” means an offer of a noneligible
product.

“Noneligible product” means a foreign end product that is
not an eligible product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“U.S.-made end product” means an article that is mined,
produced, or manufactured in the United States or that is sub-
stantially transformed in the United States into a new and dif-
ferent article of commerce with a name, character, or use
distinct from that of the article or articles from which it was
transformed.

“World Trade Organization Government Procurement
Agreement (WTO GPA) country” means any of the following
countries: Aruba, Austria, Belgium, Canada, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany,
Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy,
Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal,
Singapore, Slovak Republic, Slovenia, Spain, Sweden, Swit-
zerland, or United Kingdom.

“WTO GPA country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a WTO GPA country into a new and different
article of commerce with a name, character, or use distinct
from that of the article or articles from which it was trans-
formed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
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value of the end product includes services (except transporta-
tion services) incidental to the article, provided that the value
of those incidental services does not exceed that of the article
itself.

Subpart 25.1—Buy American Act—Supplies

25.100 Scope of subpart.

This subpart implements the Buy American Act
(41 U.S.C.10a - 10d) and Executive Order 10582,
December 17, 1954. It applies to supplies acquired for use in
the United States, including supplies acquired under contracts
set aside for small business concerns, if—

(a) The supply contract exceeds the micro-purchase thresh-
old; or

(b) The supply portion of a contract for services that
involves the furnishing of supplies (e.g., lease) exceeds the
micro-purchase threshold.

25.101 General.

(a) The Buy American Act restricts the purchase of sup-
plies that are not domestic end products. For manufactured
end products, the Buy American Act uses a two-part test to
define a domestic end product.

(1) The article must be manufactured in the United
States; and

(2) The cost of domestic components must exceed
50 percent of the cost of all the components.

(b) The Buy American Act applies to small business set-
asides. A manufactured product of a small business concern
is a U.S.-made end product, but is not a domestic end product
unless it meets the component test in paragraph (a)(2) of this
section.

(c) Exceptions that allow the purchase of a foreign end
product are listed at 25.103. The unreasonable cost exception
is implemented through the use of an evaluation factor applied
to low foreign offers that are not eligible offers. The evalua-
tion factor is not used to provide a preference for one foreign
offer over another. Evaluation procedures and examples are
provided in Subpart 25.5.

25.102 Policy.
Except as provided in 25.103, acquire only domestic end
products for public use inside the United States.

25.103 Exceptions.

When one of the following exceptions applies, the con-
tracting officer may acquire a foreign end product without
regard to the restrictions of the Buy American Act:

(a) Public interest. The head of the agency may make a
determination that domestic preference would be inconsistent
with the public interest. This exception applies when an
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agency has an agreement with a foreign government that pro-
vides a blanket exception to the Buy American Act.

(b) Nonavailability. The Buy American Act does not apply
with respect to articles, materials, or supplies if articles, mate-
rials, or supplies of the class or kind to be acquired, either as
end items or components, are not mined, produced, or manu-
factured in the United States in sufficient and reasonably
available commercial quantities and of a satisfactory quality.

(1) Class determinations. (i) A nonavailability deter-
mination has been made for the articles listed in 25.104. This
determination does not necessarily mean that there is no
domestic source for the listed items, but that domestic sources
can only meet 50 percent or less of total U.S. Government and
nongovernment demand.

(i) Before acquisition of an article on the list, the
procuring agency is responsible to conduct market research
appropriate to the circumstances, including seeking of domes-
tic sources. This applies to acquisition of an article as—

(A) An end product; or

(B) A significant component (valued at more than
50 percent of the value of all the components).

(iii) The determination in paragraph (b)(1)(i) of this
section does not apply if the contracting officer learns at any
time before the time designated for receipt of bids in sealed
bidding or final offers in negotiation that an article on the list
is available domestically in sufficient and reasonably avail-
able commercial quantities of a satisfactory quality to meet
the requirements of the solicitation. The contracting officer
must—

(A) Ensure that the appropriate Buy American
Act provision and clause are included in the solicitation (see
25.1101(a), 25.1101(b), or 25.1102);

(B) Specify in the solicitation that the article is
available domestically and that offerors and contractors may
not treat foreign components of the same class or kind as
domestic components; and

(C) Submit a copy of supporting documentation
to the appropriate council identified in 1.201-1, in accordance
with agency procedures, for possible removal of the article
from the list.

(2) Individual determinations. (i) The head of the con-
tracting activity may make a determination that an article,
material, or supply is not mined, produced, or manufactured
in the United States in sufficient and reasonably available
commercial quantities of a satisfactory quality.

(i1) If the contracting officer considers that the non-
availability of an article is likely to affect future acquisitions,
the contracting officer may submit a copy of the determination
and supporting documentation to the appropriate council
identified in 1.201-1, in accordance with agency procedures,
for possible addition to the list in 25.104.

(3) A written determination is not required if all of the
following conditions are present:

(1) The acquisition was conducted through use of full
and open competition.

(i1) The acquisition was synopsized in accordance
with 5.201.

(iii)) No offer for a domestic end product was
received.

(c) Unreasonable cost. The contracting officer may deter-
mine that the cost of a domestic end product would be unrea-
sonable, in accordance with 25.105 and Subpart 25.5.

(d) Resale. The contracting officer may purchase foreign
end products specifically for commissary resale.

(e) Information technology that is a commercial item. The
restriction on purchasing foreign end products does not apply
to the acquisition of information technology that is a commer-
cial item, when using fiscal year 2004 or subsequent fiscal
year funds (Section 535(a) of Division F, Title V, Consoli-
dated Appropriations Act, 2004, and similar sections in sub-
sequent appropriations acts).

25.104 Nonavailable articles.

(a) The following articles have been determined to be non-
available in accordance with 25.103(b)(1)(i):

Acetylene, black.

Agar, bulk.

Anise.

Antimony, as metal or oxide.

Asbestos, amosite, chrysotile, and crocidolite.

Bamboo shoots.

Bananas.

Bauxite.

Beef, corned, canned.

Beef extract.

Bephenium hydroxynapthoate.

Bismuth.

Books, trade, text, technical, or scientific; newspapers;
pamphlets; magazines; periodicals; printed briefs and films;
not printed in the United States and for which domestic edi-
tions are not available.

Brazil nuts, unroasted

Cadmium, ores and flue dust.

Calcium cyanamide.

Capers.

Cashew nuts.

Castor beans and castor oil.

Chalk, English.

Chestnuts.

Chicle.

Chrome ore or chromite.

Cinchona bark.

Cobalt, in cathodes, rondelles, or other primary ore and
metal forms.

Cocoa beans.
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Coconut and coconut meat, unsweetened, in shredded, des-
iccated, or similarly prepared form.

Coffee, raw or green bean.

Colchicine alkaloid, raw.

Copra.

Cork, wood or bark and waste.

Cover glass, microscope slide.

Crane rail (85-pound per foot).

Cryolite, natural.

Dammar gum.

Diamonds, industrial, stones and abrasives.

Emetine, bulk.

Ergot, crude.

Erythrityl tetranitrate.

Fair linen, altar.

Fibers of the following types: abaca, abace, agave, coir,
flax, jute, jute burlaps, palmyra, and sisal.

Goat and kidskins.

Goat hair canvas.

Grapefruit sections, canned.

Graphite, natural, crystalline, crucible grade.

Hand file sets (Swiss pattern).

Handsewing needles.

Hemp yarn.

Hog bristles for brushes.

Hyoscine, bulk.

Ipecac, root.

Todine, crude.

Kaurigum.

Lac.

Leather, sheepskin, hair type.

Lavender oil.

Manganese.

Menthol, natural bulk.

Mica.

Microprocessor chips (brought onto a Government con-
struction site as separate units for incorporation into building
systems during construction or repair and alteration of real
property).

Modacrylic fur ruff.

Nickel, primary, in ingots, pigs, shots, cathodes, or similar
forms; nickel oxide and nickel salts.

Nitroguanidine (also known as picrite).

Nux vomica, crude.

Oiticica oil.

Olive oil.

Olives (green), pitted or unpitted, or stuffed, in bulk.

Opium, crude.

Oranges, mandarin, canned.

Petroleum, crude oil, unfinished oils, and finished
products.

Pine needle oil.
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Platinum and related group metals, refined, as sponge,
powder, ingots, or cast bars.

Pyrethrum flowers.

Quartz crystals.

Quebracho.

Quinidine.

Quinine.

Rabbit fur felt.

Radium salts, source and special nuclear materials.

Rosettes.

Rubber, crude and latex.

Rutile.

Santonin, crude.

Secretin.

Shellac.

Silk, raw and unmanufactured.

Spare and replacement parts for equipment of foreign man-
ufacture, and for which domestic parts are not available.

Spices and herbs, in bulk.

Sugars, raw.

Swords and scabbards.

Talc, block, steatite.

Tantalum.

Tapioca flour and cassava.

Tartar, crude; tartaric acid and cream of tartar in bulk.

Tea in bulk.

Thread, metallic (gold).

Thyme oil.

Tin in bars, blocks, and pigs.

Triprolidine hydrochloride.

Tungsten.

Vanilla beans.

Venom, cobra.

Water chestnuts.

Wax, carnauba.

Wire glass.

Woods; logs, veneer, and lumber of the following species:
Alaskan yellow cedar, angelique, balsa, ekki, greenheart,
lignum vitae, mahogany, and teak.

Yarn, 50 Denier rayon.

(b) This list will be published in the Federal Register for
public comment no less frequently than once every five years.
Unsolicited recommendations for deletions from this list may
be submitted at any time and should provide sufficient data
and rationale to permit evaluation (see 1.502).

25.105 Determining reasonableness of cost.
(a) The contracting officer—

(1) Must use the evaluation factors in paragraph (b) of
this section unless the head of the agency makes a written
determination that the use of higher factors is more appropri-
ate. If the determination applies to all agency acquisitions, the
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agency evaluation factors must be published in agency regu-
lations; and

(2) Must not apply evaluation factors to offers of eligi-
ble products if the acquisition is subject to a trade agreement
under Subpart 25.4.

(b) If there is a domestic offer that is not the low offer, and
the restrictions of the Buy American Act apply to the low
offer, the contracting officer must determine the reasonable-
ness of the cost of the domestic offer by adding to the price of
the low offer, inclusive of duty—

(1) 6 percent, if the lowest domestic offer is from a large
business concern; or

(2) 12 percent, if the lowest domestic offer is from a
small business concern. The contracting officer must use this
factor, or another factor established in agency regulations, in
small business set-asides if the low offer is from a small busi-
ness concern offering the product of a small business concern
that is not a domestic end product (see Subpart 19.5).

(c) The price of the domestic offer is reasonable if it does
not exceed the evaluated price of the low offer after addition
of the appropriate evaluation factor in accordance with
paragraph (a) or (b) of this section. (See evaluation proce-
dures at Subpart 25.5.)
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Subpart 25.4—Trade Agreements

25.400 Scope of subpart.
(a) This subpart provides policies and procedures applica-
ble to acquisitions that are covered by—

(1) The World Trade Organization Government Pro-
curement Agreement (WTO GPA), as approved by Congress
in the Uruguay Round Agreements Act (Public
Law 103-465);

(2) Free Trade Agreements (FTA), consisting of—

(1) NAFTA (the North American Free Trade Agree-
ment, as approved by Congress in the North American Free
Trade  Agreement  Implementation  Act  of 1993
(19 U.S.C. 3301 note));

(i1) Chile FTA (the United States-Chile Free Trade
Agreement, as approved by Congress in the United States-
Chile Free Trade Agreement Implementation Act (Public
Law 108-77));

(iii) Singapore FTA (the United States-Singapore
Free Trade Agreement, as approved by Congress in the United
States-Singapore Free Trade Agreement Implementation Act
(Public Law 108-78));

(iv) Australia FTA (the United States-Australia Free
Trade Agreement, as approved by Congress in the United
States-Australia Free Trade Agreement Implementation Act
(Public Law 108-286); and

(v) Morocco FTA (The United States—Morocco
Free Trade Agreement, as approved by Congress in the United
States—Morocco Free Trade Agreement Implementation Act
(Pub. L. 108-302));

(3) The least developed country designation made by
the U.S. Trade Representative, pursuant to the Trade Agree-
ments Act (19 U.S.C. 2511(b)(4)), in acquisitions covered by
the WTO GPA;

(4) The Caribbean Basin Trade Initiative (CBTI) (deter-
mination of the U.S. Trade Representative that end products
or construction material granted duty-free entry from coun-
tries designated as beneficiaries under the Caribbean Basin

Economic Recovery Act (19 U.S.C. 2701, et seq.), with the
exception of Panama, must be treated as eligible products in
acquisitions covered by the WTO GPA);

(5) The Israeli Trade Act (the U.S.-Israel Free Trade
Area Agreement, as approved by Congress in the United
States-Israel Free Trade Area Implementation Act of 1985
(19 U.S.C. 2112 note)); or

(6) The Agreement on Trade in Civil Aircraft (U.S.
Trade Representative waiver of the Buy American Act for sig-
natories of the Agreement on Trade in Civil Aircraft, as imple-
mented in the Trade Agreements Act of1979
(19 U.S.C. 2513)).

(b) For application of the trade agreements that are unique

to individual agencies, see agency regulations.

25.401 Exceptions.

(a) This subpart does not apply to—

(1) Acquisitions set aside for small businesses;

(2) Acquisitions of arms, ammunition, or war materials,
or purchases indispensable for national security or for national
defense purposes;

(3) Acquisitions of end products for resale;

(4) Acquisitions from Federal Prison Industries, Inc.,
under Subpart 8.6, and acquisitions under Subpart 8.7, Acqui-
sition from Nonprofit Agencies Employing People Who Are
Blind or Severely Disabled; and

(5) Other acquisitions not using full and open competi-
tion, if authorized by Subpart 6.2 or 6.3, when the limitation
of competition would preclude use of the procedures of this
subpart; or sole source acquisitions justified in accordance
with 13.501(a).

(b) In the World Trade Organization Government Procure-
ment Agreement (WTO GPA) and each FTA, there is a U.S.
schedule that lists services that are excluded from that agree-
ment in acquisitions by the United States. Acquisitions of the
following services are excluded from coverage by the U.S.
schedule of the WTO GPA or an FTA as indicated in this table:

25.4-1
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THE SERVICE WTO | NAFTA AND | SINGAPORE FTA | AUSTRALIA AND
(FEDERAL SERVICE CODES FROM THE GPA CHILE FTA Morocco FTA

FEDERAL PROCUREMENT DATA SYSTEM PRODUCT/
SERVICE CODE MANUAL ARE INDICATED IN
PARENTHESES FOR SOME SERVICES.)

(1) |Allservices purchased in support of military services X X X X
overseas.
(2)  |(1) Automatic data processing (ADP) telecommuni- X X

cations and transmission services (D304), except
enhanced (i.e., value-added) telecommunications
services.

(i) ADP teleprocessing and timesharing services X X
(D305), telecommunications network manage-
ment services (D316), automated news services,
data services or other information services (D317),
and other ADP and telecommunications services
(D399).

(iii) Basic telecommunications network services * * X X
(i.e., voice telephone services, packet-switched
data transmission services, circuit-switched data
transmission services, telex services, telegraph
services, facsimile services, and private leased cir-
cuit services, but not information services, as
defined in 47 U.S.C. 153(20)).

(3) |Dredging. X X X X

(4) |(@i) Operation and management contracts of certain X X

Government or privately owned facilities used for

Government purposes, including Federally

Funded Research and Development Centers.

(i1) Operation of all Department of Defense, Depart- ok X ok X
ment of Energy, or the National Aeronautics and
Space Administration facilities; and all Govern-
ment-owned research and development facilities
or Government-owned environmental laborato-

ries.
(5) |Research and development. X X X X
(6) |Transportation services (including launching ser- X X X X
vices, but not including travel agent services -
V503).
(7) | Utility services. X X X X
®) Maintenance, repair, modification, rebuilding and X X
installation of equipment related to ships (JO19).
(9) |Nonnuclear ship repair (J998). X X

* Note 1. Acquisitions of the services listed at (2)(iii) of this table are a subset of the excluded services at (2)(i) and (ii),
and are therefore not covered under the WTO GPA.

** Note 2. Acquisitions of the services listed at (4)(ii) of this table are a subset of the excluded services at (4)(i), and are
therefore not covered under the WTO GPA.

25.402 General. provides the authority for the President to waive the Buy
(a)(1) The Trade Agreements Act (19 U.S.C. 2501, et seq.) American Act and other discriminatory provisions for eligible

25.4-2
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products from countries that have signed an international
trade agreement with the United States, or that meet certain
other criteria, such as being a least developed country. The
President has delegated this waiver authority to the U.S. Trade
Representative. In acquisitions covered by the WTO GPA,
Free Trade Agreements, or the Israeli Trade Act, the USTR
has waived the Buy American Act and other discriminatory
provisions for eligible products. Offers of eligible products
receive equal consideration with domestic offers.

(2) The contracting officer shall determine the origin of
services by the country in which the firm providing the ser-
vices is established. See Subpart 25.5 for evaluation proce-
dures for supply contracts covered by trade agreements.

(b) The value of the acquisition is a determining factor in
the applicability of trade agreements. Most of these dollar
thresholds are subject to revision by the U.S. Trade Represen-
tative approximately every 2 years. The various thresholds are
summarized as follows:

Supply Service | Construction
Trade Agreement Contract Contract Contract
(equal to or | (equal to or | (equal to or
exceeding) | exceeding) | exceeding)
WTO GPA $193,000 $193,000| $7,407,000
FTAs
Australia FTA 64,786 64,786 7,407,000
Chile FTA 64,786 64,786 7,407,000
Morocco FTA 193,000 193,000 7,407,000
NAFTA
—Canada 25,000 64,786 8,422,165
—Mexico 64,786 64,786 8,422,165
Singapore FTA 64,786 64,786 7,407,000
Israeli Trade Act 50,000 — —

25.403 World Trade Organization Government
Procurement Agreement and Free Trade Agreements.

(a) Eligible products from WTO GPA and FTA countries
are entitled to the nondiscriminatory treatment specified in
25.402(a)(1). The WTO GPA and FTAs specify procurement
procedures designed to ensure fairness (see 25.408).

(b) Thresholds. (1) To determine whether the acquisition
of products by lease, rental, or lease-purchase contract
(including lease-to-ownership, or lease-with-option-to pur-
chase) is covered by the WTO GPA or an FTA, calculate the
estimated acquisition value as follows:

(i) If a fixed-term contract of 12 months or less is
contemplated, use the total estimated value of the acquisition.

(i1) If a fixed-term contract of more than 12 months
is contemplated, use the total estimated value of the acquisi-
tion plus the estimated residual value of the leased equipment
at the conclusion of the contemplated term of the contract.

(ii1) If an indefinite-term contract is contemplated,
use the estimated monthly payment multiplied by the total
number of months that ordering would be possible under the
proposed contract, i.e., the initial ordering period plus any
optional ordering periods.

(iv) If there is any doubt as to the contemplated term
of the contract, use the estimated monthly payment multiplied
by 48.

(2) The estimated value includes the value of all
options.

(3) If, in any 12-month period, recurring or multiple
awards for the same type of product or products are antici-
pated, use the total estimated value of these projected awards
to determine whether the WTO GPA or an FTA applies. Do
not divide any acquisition with the intent of reducing the esti-
mated value of the acquisition below the dollar threshold of
the WTO GPA or an FTA.

(¢) Purchase restriction. (1) Under the Trade Agreements
Act (19 U.S.C. 2512), in acquisitions covered by the WTO
GPA, acquire only U.S.-made or designated country end prod-
ucts or U.S. or designated country services, unless offers for
such end products or services are either not received or are
insufficient to fulfill the requirements. This purchase restric-
tion does not apply below the WTO GPA threshold for sup-
plies and services, even if the acquisition is covered by an
FTA.

(2) This restriction does not apply to purchases of sup-
plies by the Department of Defense from a country with which
it has entered into a reciprocal agreement, as provided in
departmental regulations.

25.404 Least developed countries.

For acquisitions covered by the WTO GPA, least devel-
oped country end products, construction material, and ser-
vices must be treated as eligible products.

25.405 Caribbean Basin Trade Initiative.

Under the Caribbean Basin Trade Initiative, the United
States Trade Representative has determined that, for acquisi-
tions covered by the WTO GPA, Caribbean Basin country end
products, construction material, and services must be treated
as eligible products.

25.406 Israeli Trade Act.

Acquisitions of supplies by most agencies are covered by
the Israeli Trade Act, if the estimated value of the acquisition
is $50,000 or more but does not exceed the WTO GPA thresh-
old for supplies (see 25.402(b)). Agencies other than the
Department of Defense, the Department of Energy, the
Department of Transportation, the Bureau of Reclamation of
the Department of the Interior, the Federal Housing Finance
Board, and the Office of Thrift Supervision must evaluate
offers of Israeli end products without regard to the restrictions
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of the Buy American Act. The Israeli Trade Act does not pro-
hibit the purchase of other foreign end products.

25.407 Agreement on Trade in Civil Aircraft.

Under the authority of Section 303 of the Trade Agree-
ments Act, the U.S. Trade Representative has waived the Buy
American Act for civil aircraft and related articles, that meet
the substantial transformation test of the Trade Agreements
Act, from countries that are parties to the Agreement on Trade
in Civil Aircraft. Those countries are Austria, Belgium, Bul-
garia, Canada, Denmark, Egypt, Finland, France, Germany,
Greece, Ireland, Italy, Japan, Luxembourg, Macao, the Neth-
erlands, Norway, Portugal, Romania, Spain, Sweden, Swit-
zerland, and the United Kingdom.

25.408 Procedures.
(a) If the WTO GPA or an FTA applies (see 25.401), the
contracting officer must—
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(1) Comply with the requirements of 5.203, Publicizing
and response time;

(2) Comply with the requirements of 5.207, Preparation
and Transmittal of Synopses, including the appropriate
“Numbered Note”;

(3) Not include technical requirements in solicitations
solely to preclude the acquisition of eligible products;

(4) Specify in solicitations that offerors must submit
offers in the English language and in U.S. dollars (see
52.214-34, Submission of Offers in the English Language,
and 52.214-35, Submission of Offers in U.S. Currency, or
paragraph (c)(5) of 52.215-1, Instruction to Offerors—Com-
petitive Acquisitions); and

(5) Provide unsuccessful offerors from WTO GPA or
FTA countries notice in accordance with 14.409-1 or 15.503.

(b) See Subpart25.5 for evaluation procedures and
examples.
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Subpart 25.5—Evaluating Foreign Offers—
Supply Contracts

25.501 General.

The contracting officer—

(a) Must apply the evaluation procedures of this subpart to
each line item of an offer unless either the offer or the solici-
tation specifies evaluation on a group basis (see 25.503);

(b) May rely on the offeror’s certification of end product
origin when evaluating a foreign offer;

(c) Must identify and reject offers of end products that are
prohibited in accordance with Subpart 25.7; and

(d) Must not use the Buy American Act evaluation factors
prescribed in this subpart to provide a preference for one for-
eign offer over another foreign offer.

25.502 Application.
(a) Unless otherwise specified in agency regulations, per-
form the following steps in the order presented:

(1) Eliminate all offers or offerors that are unacceptable
for reasons other than price; e.g., nonresponsive, debarred or
suspended, or a prohibited source (see Subpart 25.7).

(2) Rank the remaining offers by price.

(3) If the solicitation specifies award on the basis of fac-
tors in addition to cost or price, apply the evaluation factors
as specified in this section and use the evaluated cost or price
in determining the offer that represents the best value to the
Government.

(b) For acquisitions covered by the WTO GPA (see
Subpart 25.4)—

(1) Consider only offers of U.S.-made or designated
country end products, unless no offers of such end products
were received;

(2) If the agency gives the same consideration given eli-
gible offers to offers of U.S.-made end products that are not
domestic end products, award on the low offer. Otherwise,
evaluate in accordance with agency procedures; and

(3) If there were no offers of U.S.-made or designated
country end products, make a nonavailability determination
(see 25.103(b)(2)) and award on the low offer (see 25.403(c)).

(c) For acquisitions not covered by the WTO GPA, but sub-
ject to the Buy American Act (an FTA or the Israeli Trade Act
also may apply), the following applies:

(1) If the low offer is a domestic offer or an eligible offer
under an FTA or the Israeli Trade Act, award on that offer.

(2) If the low offer is a noneligible offer and there were
no domestic offers (see 25.103(b)(3)), award on the low offer.

(3) If the low offer is a noneligible offer and there is an
eligible offer that is lower than the lowest domestic offer,
award on the low offer. The Buy American Act provides an
evaluation preference only for domestic offers.

(4) Otherwise, apply the appropriate evaluation factor
provided in 25.105 to the low offer.

(1) If the evaluated price of the low offer remains less
than the lowest domestic offer, award on the low offer.

(i1) If the price of the lowest domestic offer is less
than the evaluated price of the low offer, award on the lowest
domestic offer.

(d) Ties. (1) If application of an evaluation factor results in
a tie between a domestic offer and a foreign offer, award on
the domestic offer.

(2) If no evaluation preference was applied (i.e., offers
afforded nondiscriminatory treatment under the Buy Ameri-
can Act), resolve ties between domestic and foreign offers by
a witnessed drawing of lots by an impartial individual.

(3) Resolve ties between foreign offers from small busi-
ness concerns (under the Buy American Act, a small business
offering a manufactured article that does not meet the defini-
tion of “domestic end product” is a foreign offer) or foreign
offers from a small business concern and a large business con-
cern in accordance with 14.408-6(a).

25.503 Group offers.

(a) If the solicitation or an offer specifies that award can be
made only on a group of line items or on all line items con-
tained in the solicitation or offer, reject the offer—

(1) If any part of the award would consist of prohibited
end products (see Subpart 25.7); or

(2) If the acquisition is covered by the WTO GPA and
any part of the offer consists of items restricted in accordance
with 25.403(c).

(b) If an offer restricts award to a group of line items or to
all line items contained in the offer, determine for each line
item whether to apply an evaluation factor (see 25.504-4,
Example 1).

(1) First, evaluate offers that do not specify an award
restriction on a line item basis in accordance with 25.502,
determining a tentative award pattern by selecting for each
line item the offer with the lowest evaluated price.

(2) Evaluate an offer that specifies an award restriction
against the offered prices of the tentative award pattern, apply-
ing the appropriate evaluation factor on a line item basis.

(3) Compute the total evaluated price for the tentative
award pattern and the offer that specified an award restriction.

(4) Unless the total evaluated price of the offer that
specified an award restriction is less than the total evaluated
price of the tentative award pattern, award based on the ten-
tative award pattern.

(c) If the solicitation specifies that award will be made only
on a group of line items or all line items contained in the solic-
itation, determine the category of end products on the basis of
each line item, but determine whether to apply an evaluation
factor on the basis of the group of items (see 25.504-4, Exam-
ple 2).

(1) If the proposed price of domestic end products
exceeds 50 percent of the total proposed price of the group,
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evaluate the entire group as a domestic offer. Evaluate all
other groups as foreign offers.

(2) For foreign offers, if the proposed price of domestic
end products and eligible products exceeds 50 percent of the
total proposed price of the group, evaluate the entire group as
an eligible offer.

(3) Apply the evaluation factor to the entire group in
accordance with 25.502.

25.504 Evaluation examples.

The following examples illustrate the application of the
evaluation procedures in 25.502 and 25.503. The examples
assume that the contracting officer has eliminated all offers
that are unacceptable for reasons other than price or a trade
agreement (see 25.502(a)(1)). The evaluation factor may
change as provided in agency regulations.

25.504-1 Buy American Act.
(a)(1) Example 1.

Offer A $12,000 Domestic end product, small business

Offer B $11,700 Domestic end product, small business

Offer C $10,000 U.S.-made end product (not domestic),
small business

(2) Analysis: This acquisition is for end products for use
in the United States and is set aside for small business con-
cerns. The Buy American Act applies. Since the acquisition
value is less than $25,000 and the acquisition is set aside, none
of the trade agreements apply. Perform the steps in 25.502(a).
Offer C is evaluated as a foreign end product because it is the
product of a small business, but is not a domestic end product
(see 25.502(c)(4)). Since Offer B is a domestic offer, apply the
12 percent factor to Offer C (see 25.105(b)(2)). The resulting
evaluated price of $11,200 remains lower than Offer B. The
cost of Offer B is therefore unreasonable (see 25.105(c)).
Award on Offer C at $10,000 (see 25.502(c)(4)(i)).

(b)(1) Example 2.

Offer A $11,000
Offer B $10,700
Offer C $10,200

Domestic end product, small business
Domestic end product, small business
U.S.-made end product (not domestic),
small business

(2) Analysis: This acquisition is for end products for use
in the United States and is set aside for small business con-
cerns. The Buy American Act applies. Perform the steps in
25.502(a). Offer C is evaluated as a foreign end product
because it is the product of a small business but is not a domes-
tic end product (see 25.502(c)(4)). After applying the
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12 percent factor, the evaluated price of Offer C is $11,424.
Award on Offer B at $10,700 (see 25.502(c)(4)(i1)).

25.504-2 WTO GPA/Caribbean Basin Trade Initiative/
FTAs.

Example 1.

Offer A $204,000 U.S.-made end product (not domestic)

Offer B $203,000 U.S.-made end product (domestic),
small business

Offer C  $200,000 Eligible product

Offer D $195,000 Noneligible product (not U.S.-made)

Analysis: Eliminate Offer D because the acquisition is cov-
ered by the WTO GPA and there is an offer of a U.S.-made or
an eligible product (see 25.502(b)(1)). If the agency gives the
same consideration given eligible offers to offers of U.S.-
made end products that are not domestic offers, it is unneces-
sary to determine if U.S.-made end products are domestic
(large or small business). No further analysis is necessary.
Award on the low remaining offer, Offer C (see 25.502(b)(2)).

25.504-3 FTA/Israeli Trade Act.
(a) Example 1.

Offer A $105,000 Domestic end product, small business
Offer B $100,000 Eligible product

Analysis: Since the low offer is an eligible offer, award on
the low offer (see 25.502(c)(1)).

(b) Example 2.

Offer A $105,000 Eligible product
Offer B $103,000 Noneligible product

Analysis: Since the acquisition is not covered by the WTO
GPA, the contracting officer can consider the noneligible
offer. Since no domestic offer was received, make a nonavail-
ability determination and award on Offer B (see
25.502(c)(2)).

(c) Example 3.

Offer A $105,000 Domestic end product, large business
Offer B $103,000 Eligible product
Offer C $100,000 Noneligible product

Analysis: Since the acquisition is not covered by the WTO
GPA, the contracting officer can consider the noneligible
offer. Because the eligible offer (Offer B) is lower than the
domestic offer (Offer A), no evaluation factor applies to the
low offer (Offer C). Award on the low offer (see 25.502(c)(3)).
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SUBPART 25.11—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

25.1102

Subpart 25.11—Solicitation Provisions and
Contract Clauses

25.1101 Acquisition of supplies.

The following provisions and clauses apply to the acquisi-
tion of supplies and the acquisition of services involving the
furnishing of supplies.

(a)(1) Insert the clause at 52.225-1, Buy American Act—
Supplies, in solicitations and contracts with a value exceeding
$2,500 ($15,000 for acquisitions as described in 13.201(g)(1))
but not exceeding $25,000; and in solicitations and contracts
with a value exceeding $25,000, if none of the clauses pre-
scribed in paragraphs (b) and (c) of this section apply, except
if—

(1) The solicitation is restricted to domestic end prod-
ucts in accordance with Subpart 6.3;

(i1) The acquisition is for supplies for use within the
United States and an exception to the Buy American Act
applies (e.g., nonavailability, public interest, or information
technology that is a commercial item); or

(iii) The acquisition is for supplies for use outside the
United States.

(2) Insert the provision at 52.225-2, Buy American Act

Certificate, in solicitations containing the clause at 52.225-1.

(b) (1) (i) Insert the clause at 52.225-3, Buy American
Act—Free Trade Agreements—Israeli Trade Act, in solicita-
tions and contracts if—

(A) The acquisition is for supplies, or for services
involving the furnishing of supplies, for use within the United
States, and the acquisition value is $25,000 or more, but is less
than $193,000;

(B) The acquisition is not for information tech-
nology that is a commercial item, using fiscal year 2004 or
subsequent fiscal year funds; and

(C) No exception in 25.401 applies. For acquisi-
tions of agencies not subject to the Israecli Trade Act (see
25.4006), see agency regulations.

(ii) If the acquisition value is $25,000 or more but is
less than $50,000, use the clause with its Alternate 1.

(iii) If the acquisition value is $50,000 or more but
is less than $64,786, use the clause with its Alternate I1.

(2)(1) Insert the provision at 52.225-4, Buy American

Act—Free Trade Agreements—Israeli Trade Act Certificate,
in solicitations containing the clause at 52.225-3.

(i1) If the acquisition value is $25,000 or more but is
less than $50,000, use the provision with its Alternate 1.

(iii) If the acquisition value is $50,000 or more but
is less than $64,786, use the provision with its Alternate II.

(c)(1) Insert the clause at 52.225-5, Trade Agreements, in
solicitations and contracts valued at $193,000 or more, if the
acquisition is covered by the WTO GPA (see Subpart 25.4)
and the agency has determined that the restrictions of the Buy
American Act are not applicable to U.S.-made end products.

If the agency has not made such a determination, the contract-
ing officer must follow agency procedures.

(2) Insert the provision at 52.225-6, Trade Agreements
Certificate, in solicitations containing the clause at 52.225-5.

(d) Insert the provision at 52.225-7, Waiver of Buy Amer-
ican Act for Civil Aircraft and Related Articles, in solicita-
tions for civil aircraft and related articles (see 25.407), if the
acquisition value is less than $193,000.

(e) Insert the clause at 52.225-8, Duty-Free Entry, in solic-
itations and contracts for supplies that may be imported into
the United States and for which duty-free entry may be
obtained in accordance with 25.903(a), if the value of the
acquisition—

(1) Exceeds $100,000; or

(2) Is $100,000 or less, but the savings from waiving the
duty is anticipated to be more than the administrative cost of
waiving the duty. When used for acquisitions valued at
$100,000 or less, the contracting officer may modify
paragraphs (c)(1) and (j)(2) of the clause to reduce the dollar
figure.

25.1102 Acquisition of construction.

(a) Insert the clause at 52.225-9, Buy American Act—Con-
struction Materials, in solicitations and contracts for construc-
tion that is performed in the United States valued at less than
$7,407,000.

(1) List in paragraph (b)(2) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(3)(i) of the clause.

(b)(1) Insert the provision at 52.225-10, Notice of Buy
American Act Requirement—Construction Materials, in
solicitations containing the clause at 52.225-9.

(2) If insufficient time is available to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision with its Alternate I.

(c) Insert the clause at 52.225-11, Buy American Act—
Construction Materials under Trade Agreements, in solicita-
tions and contracts for construction that is performed in the
United States valued at $7,407,000 or more.

(1) List in paragraph (b)(3) of the clause all foreign con-
struction material excepted from the requirements of the Buy
American Act, other than WTO GPA country, least developed
country, or FTA country construction material.

(2) If the head of the agency determines that a higher
percentage is appropriate, substitute the higher evaluation
percentage in paragraph (b)(4)(i) of the clause.

(3) For acquisitions valued at $7,407,000 or more, but
less than $8,422,165, use the clause with its Alternate I. List
in paragraph (b)(3) of the clause all foreign construction mate-
rial excepted from the requirements of the Buy American Act,
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unless the excepted foreign construction material is from a
designated country other than Mexico.

(d)(1) Insert the provision at 52.225-12, Notice of Buy
American Act Requirement—Construction Materials under
Trade Agreements, in solicitations containing the clause at
52.225-11.

(2) If insufficient time is available to process a determi-
nation regarding the inapplicability of the Buy American Act
before receipt of offers, use the provision with its Alternate 1.

(3) For acquisitions valued at $7,407,000 or more, but
less than $8,422,165, use the clause with its Alternate II.

25.1103 Other provisions and clauses.
(a) Restrictions on certain foreign purchases. Insert the
clause at 52.225-13, Restrictions on Certain Foreign Pur-

%k % %

25.11-2

chases, in solicitations and contracts with a value exceeding
$2,500, $15,000 for acquisitions as described in 13.201(g)(1),
unless an exception applies.

(b) Translations. Insert the clause at 52.225-14, Inconsis-
tency Between English Version and Translation of Contract,
in solicitations and contracts if anticipating translation into
another language.

(c) Foreign currency offers. Insert the provision at |
52.225-17, Evaluation of Foreign Currency Offers, in solici-
tations that permit the use of other than a specified currency.
Insert in the provision the source of the rate to be used in the
evaluation of offers.
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52.216-15 Predetermined Indirect Cost Rates. 52.219-21 Small Business Size Representation for Targeted
52.216-16 Incentive Price Revision—Firm Target. Industry Categories under the Small Business
52.216-17 Incentive Price Revision—Successive Targets. Competitiveness Demonstration Program.
52.216-18 Ordering. 52.219-22 Small Disadvantaged Business Status.
52.216-19 Order Limitations. 52.219-23 Notice of Price Evaluation Adjustment for Small
52.216-20 Definite Quantity. Disadvantaged Business Concerns.
52.216-21 Requirements. 52.219-24 Small Disadvantaged Business Participation
52.216-22 Indefinite Quantity. Program—Targets.
52.216-23 Execution and Commencement of Work. 52.219-25 Small Disadvantaged Business Participation
52.216-24 Limitation of Government Liability. Program—Disadvantaged Status and Reporting.
52.216-25 Contract Definitization. 52.219-26 Small Disadvanta'ged Business Pgrticipation
52.216-26 Payments of Allowable Costs Before Program—Incentive Subcontracting.
Definitization. 52.219-27 Notice of Total Serv1ce.—Dlsabled Veteran-Owned
52.216-27 Single or Multiple Awards. Small Business Set-Aside.
52.216-28 Multiple Awards for Advisory and Assistance 52.220 [Reserved]
Services. 52.221 [Reserved]
52217-1 [Reserved] 52.222-1 Notice to the Gove.rnment of Labor Disputes.
52.217-2 Cancellation Under Multi-year Contracts. 52.222-2 Paym.ent for Overtime Premiums.
52.217-3 Evaluation Exclusive of Options. 5;;;3'2 gonth Labolr(.H d Safetv Standards A
52.217-4 Evaluation of Options Exercised at Time of 52.222- ontr:?lct Wor ours and sa ety Standards Act—
Overtime Compensation.
Contract Award. ] .
. . 52.222-5 Davis-Bacon Act—Secondary Site of the Work.
52.217-5 Evaluation of Options. .
. . 52.222-6 Davis-Bacon Act.
52.217-6 Option for Increased Quantity. . .
52.217-7 Option for Increased Quantity—Separately Priced 52222-7 Withholding of Funds.
' . 52.222-8 Payrolls and Basic Records.
Line Item. 52.222-9 Apprentices and Trainees
52.217-8 Option to Extend Services. ’ ppren . i .
. 52.222-10 Compliance with Copeland Act Requirements.
52.217-9 Option to Extend the Term of the Contract.
52.222-11 Subcontracts (Labor Standards).
52.218 [Reserved] o
$2219-1 Small Busi P R tati 52.222-12 Contract Termination—Debarment.
e mals Business frogram Representations. 52.222-13 Compliance with Davis-Bacon and Related Act
52.219-2 Equal Low Bids. Regulations
52.219-3 Not%ce of thal HUBane Set-Aside. 52.222-14 Disputes Concerning Labor Standards.
52.219-4 Notice of Price Evalu.atlon Preference for 52.222-15 Certification of Eligibility.
HUBZone Small Business Concerns. 52.222-16 Approval of Wage Rates.
52.219-5 [Reserved] . . 52.222-17 Labor Standards for Construction Work—
52.219-6 No‘qce of Totgl Small Busmess Set-As@e. Facilities Contracts.
52.219-7 No'tl‘ce 9fPart1a1 Small Busmess Set-Aside. 52.222-18 Certification Regarding Knowledge of Child
52.219-8 Utlhzatlon. of Small Busmes.S Concerns. Labor for Listed End Products.
52.219-9 Small Business Subcontracting Plan. 52.222-19 Child Labor—Cooperation with Authorities and

52.219-10 Incentive Subcontracting Program.
52.219-11 Special 8(a) Contract Conditions.

Remedies.

52.222-20 Walsh-Healey Public Contracts Act.

52.222-21 Prohibition of Segregated Facilities.

52.222-22 Previous Contracts and Compliance Reports.

52.222-23 Notice of Requirement for Affirmative Action to
Ensure Equal Employment Opportunity for

52.219-12 Special 8(a) Subcontract Conditions.
52.219-13 [Reserved]

52.219-14 Limitations on Subcontracting.
52.219-15 [Reserved]

52.219-16 Liquidated Damages—Subcontracting Plan. Construction.
52.219-17 Section 8(a) Award. 52.222-24 Preaward On-Site Equal Opportunity Compliance
52.219-18 Notification of Competition Limited to Eligible Evaluation.

8(a) Concerns.

52.219-19 Small Business Concern Representation for the
Small Business Competitiveness Demonstration
Program.

52.219-20 Notice of Emerging Small Business Set-Aside.

52.222-25 Affirmative Action Compliance.

52.222-26 Equal Opportunity.

52.222-27 Affirmative Action Compliance Requirements for
Construction.

52.222-28 [Reserved]
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52.222-29 Notification of Visa Denial.

52.222-30 Davis-Bacon Act—Price Adjustment (None or
Separately Specified Method).

52.222-31 Davis-Bacon Act—Price Adjustment (Percentage
Method).

52.222-32 Davis-Bacon Act—Price Adjustment (Actual
Method).

52.222-33 [Reserved]

52.222-34 [Reserved]

52.222-35 Equal Opportunity for Special Disabled Veterans,
Veterans of the Vietnam Era, and Other Eligible
Veterans.

52.222-36 Affirmative Action for Workers with Disabilities.

52.222-37 Employment Reports on Special Disabled
Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans.

52.222-38 Compliance with Veterans’ Employment
Reporting Requirements.

52.222-39 Notification of Employee Rights Concerning
Payment of Union Dues or Fees.

52.222-40 [Reserved]

52.222-41 Service Contract Act of 1965, as Amended.

52.222-42 Statement of Equivalent Rates for Federal Hires.

52.222-43 Fair Labor Standards Act and Service Contract
Act—Price Adjustment (Multiple Year and
Option Contracts).

52.222-44 Fair Labor Standards Act and Service Contract
Act—Price Adjustment.

52.222-45 [Reserved]

52.222-46 Evaluation of Compensation for Professional
Employees.

52.222-47 SCA Minimum Wages and Fringe Benefits
Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining
Agreements (CBA).

52.222-48 Exemption from Application of Service Contract
Act Provisions for Contracts for Maintenance,
Calibration, and/or Repair of Certain Information
Technology, Scientific and Medical and/or Office
and Business Equipment—Contractor

Certification.

52.222-49 Service Contract Act—Place of Performance
Unknown.

52.222-50 Combating Trafficking in Persons.

52.223-1 [Reserved]

52.223-2 [Reserved]

52.223-3 Hazardous Material Identification and Material
Safety Data.

52.223-4 Recovered Material Certification.

52.223-5 Pollution Prevention and Right-to-Know
Information.

52.223-6 Drug-Free Workplace.

52-4

52.223-7 Notice of Radioactive Materials.

52.223-8 [Reserved]

52.223-9 Estimate of Percentage of Recovered Material
Content for EPA-Designated Products.

52.223-10 Waste Reduction Program.

52.223-11 Ozone-Depleting Substances.

52.223-12 Refrigeration Equipment and Air Conditioners.

52.223-13 Certification of Toxic Chemical Release
Reporting.

52.223-14 Toxic Chemical Release Reporting.

52.224-1 Privacy Act Notification.

52.224-2 Privacy Act.

52.225-1 Buy American Act—Supplies.

52.225-2 Buy American Act Certificate.

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.

52.225-5 Trade Agreements.

52.225-6 Trade Agreements Certificate.

52.225-7 Waiver of Buy American Act for Civil Aircraft
and Related Articles.

52.225-8 Duty-Free Entry.

52.225-9 Buy American Act—Construction Materials.

52.225-10 Notice of Buy American Act Requirement—
Construction Materials.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.

52.225-13 Restrictions on Certain Foreign Purchases.

52.225-14 Inconsistency between English Version and
Translation of Contract.

52.225-15 [Reserved]

52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.

52.226-2 Historically Black College or University and
Minority Institution Representation.

52.227-1 Authorization and Consent.

52.227-2 Notice and Assistance Regarding Patent and
Copyright Infringement.

52.227-3 Patent Indemnity.

52.227-4 Patent Indemnity—Construction Contracts.

52.227-5 Waiver of Indemnity.

52.227-6 Royalty Information.

52.227-7 Patents—Notice of Government Licensee.

52.227-8 [Reserved]

52.227-9 Refund of Royalties.

52.227-10 Filing of Patent Applications—Classified Subject
Matter.
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52.212-5

indicates payments, including those made by EFT, to an ulti-
mate recipient other than that Contractor will be considered to
be incorrect information within the meaning of the “Suspen-
sion of payment” paragraph of the EFT clause of this contract.

(4) Offerors and Contractors may obtain information on
registration and annual confirmation requirements via the
internet at http://www.ccr.gov or by calling 1-888-227-2423 or
269-961-5757.

(End of clause)

52.212-5 Contract Terms and Conditions Required to
Implement Statutes or Executive Orders—
Commercial Items.

As prescribed in 12.301(b)(4), insert the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO
IMPLEMENT STATUTES OR EXECUTIVE ORDERS—
COMMERCIAL ITEMS (APR 2006)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses, which are incorpo-
rated in this contract by reference, to implement provisions of
law or Executive orders applicable to acquisitions of commer-
cial items:

(1) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(2) 52.233-4, Applicable Law for Breach of Contract
Claim (OCT 2004) (Pub. L. 108-77, 108-78)

(b) The Contractor shall comply with the FAR clauses in
this paragraph (b) that the Contracting Officer has indicated as
being incorporated in this contract by reference to implement
provisions of law or Executive orders applicable to acquisi-
tions of commercial items:

[Contracting Officer check as appropriate.]

(1) 52.203-6, Restrictions on Subcontractor Sales to
the Government (JUL 1995), with Alternate I (OCT 1995)
(41 U.S.C. 253g and 10 U.S.C. 2402).

__(2) 52.219-3, Notice of Total HUBZone Set-Aside
(JAN 1999) (15 U.S.C. 657a).

_(3)52.219-4, Notice of Price Evaluation Preference
for HUBZone Small Business Concerns (JULY 2005) (if the
offeror elects to waive the preference, it shall so indicate in its
offer) (15 U.S.C. 657a).

__(4) [Reserved]

__(5)(1) 52.219-6, Notice of Total Small Business Set-
Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-6.
__ (iii) Alternate II (MAR 2004) of 52.219-6.
_ (6)(1) 52.219-7, Notice of Partial Small Business
Set-Aside (JUNE 2003) (15 U.S.C. 644).
__ (ii) Alternate I (OCT 1995) of 52.219-7.
__ (iii) Alternate II (MAR 2004) of 52.219-7.

(7)) 52.219-8, Utilization of Small Business
Concerns (MAY 2004) (15 U.S.C. 637(d)(2) and (3)).

_(8)(1) 52.219-9, Small Business Subcontracting
Plan (JuLY 2005) (15 U.S.C. 637(d)(4).

(i) Alternate I (OCT 2001) 0of 52.219-9.
_ (iii) Alternate II (OcT 2001) of 52.219-9.
~(9) 52.219-14, Limitations on Subcontracting
(DEC 1996) (15 U.S.C. 637(a)(14)).

_ (10)(1) 52.219-23, Notice of Price Evaluation
Adjustment for Small Disadvantaged Business Concerns
(SEPT 2005) (10 U.S.C. 2323) (if the offeror elects to waive
the adjustment, it shall so indicate in its offer).

(i) Alternate I (JUNE 2003) of 52.219-23.
~(11) 52.219-25, Small Disadvantaged Business
Participation Program—Disadvantaged Status and Reporting
(OcT 1999) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

~(12) 52.219-26, Small Disadvantaged Business
Participation Program—Incentive Subcontracting
(OcT 2000) (Pub. L. 103-355, section 7102, and
10 U.S.C. 2323).

_(13) 52.219-27, Notice of Total Service-Disabled
Veteran-Owned Small Business Set-Aside (May 2004).

__ (14) 52.222-3, Convict Labor (JUNE 2003)
(E.O. 11755).

__(15) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126).

~(16) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999).

~ (17) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

__(18) 52.222-35, Equal Opportunity for Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

_(19)52.222-36, Affirmative Action for Workers with
Disabilities (JUN 1998) (29 U.S.C. 793).

_(20) 52.222-37, Employment Reports on Special
Disabled Veterans, Veterans of the Vietnam Era, and Other
Eligible Veterans (DEC 2001) (38 U.S.C. 4212).

_(21) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

_(22)(1) 52.223-9, Estimate of Percentage of Recov-
ered Material Content for EPA-Designated Products
(AUG 2000) (42 U.S.C. 6962(c)(3)(A)(i1)).

__ (ii) Alternatel (AUG2000) of 52.223-9
(42 U.S.C. 6962(1)(2)(C)).

_(23) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d).

_ (24)(1)52.225-3, Buy American Act—Free Trade
Agreements—Israeli Trade Act (APR 2006) (41 U.S.C.
10a-10d, 19 U.S.C.3301 note, 19 U.S.C.2112 note,
Pub. L. 108-77, 108-78, 108-286).

(i) Alternate I (JAN 2004) of 52.225-3.
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__ (iii) Alternate II (JAN 2004) of 52.225-3.

_ (25) 52.225-5, Trade Agreements (APR 2006)
(19 U.S.C. 2501, et seq., 19 U.S.C. 3301 note).

_(26) 52.225-13, Restrictions on Certain Foreign
Purchases (FEB 2006) (E.o.s, proclamations, and statutes
administered by the Office of Foreign Assets Control of the
Department of the Treasury).

__(27) [Reserved]

__(28) [Reserved]

_(29)52.232-29, Terms for Financing of Purchases of
Commercial Items (FEB 2002) (41 U.S.C. 255(%),
10 U.S.C. 2307(%)).

(30) 52.232-30, Installment
Commercial Items (OcCT 1995)
10 U.S.C. 2307(%)).

__(31) 52.232-33, Payment by Electronic Funds
Transfer—Central Contractor Registration (OCT 2003)
(31 U.S.C. 3332).

~ (32) 52.232-34, Payment by Electronic Funds
Transfer—Other than Central Contractor Registration
(MAY 1999) (31 U.S.C. 3332).

_(33) 52.232-36,
(MAY 1999) (31 U.S.C. 3332).

_ (34) 52.239-1, Privacy or Security Safeguards
(AUG 1996) (5 U.S.C. 552a).

_(35)(1) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. Appx. 1241(b) and 10 U.S.C. 2631).

_ (ii) Alternate I (Apr 2003) of 52.247-64.

(c) The Contractor shall comply with the FAR clauses in
this paragraph (c), applicable to commercial services, that the
Contracting Officer has indicated as being incorporated in this
contract by reference to implement provisions of law or Exec-
utive orders applicable to acquisitions of commercial items:

Payments for
(41 U.S.C. 255(%),

Payment by Third Party

[Contracting Officer check as appropriate.]

(1) 52.222-41, Service Contract Act of 1965, as
Amended (July 2005) (41 U.S.C. 351, et seq.).

_ (2) 52.222-42, Statement of Equivalent Rates for
Federal  Hires (MAY 1989) (29 U.S.C.206  and
41 U.S.C. 351, et seq.).

_(3)52.222-43, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (Multiple Year and Option
Contracts) (MAY 1989) (29 U.S.C. 206 and 41 U.S.C. 351,
et seq.).

_(4)52.222-44, Fair Labor Standards Act and Service
Contract Act—Price Adjustment (FEB 2002) (29 U.S.C. 206
and 41 U.S.C. 351, et seq.).

_ (5) 52.222-47, SCA Minimum Wages and Fringe
Benefits Applicable to Successor Contract Pursuant to
Predecessor Contractor Collective Bargaining Agreements
(CBA) (MAY 1989) (41 U.S.C. 351, et seq.).

52.2-38

(d) Comptroller General Examination of Record. The Con-
tractor shall comply with the provisions of this paragraph (d)
if this contract was awarded using other than sealed bid, is in
excess of the simplified acquisition threshold, and does not
contain the clause at 52.215-2, Audit and Records—
Negotiation.

(1) The Comptroller General of the United States, or an
authorized representative of the Comptroller General, shall
have access to and right to examine any of the Contractor’s
directly pertinent records involving transactions related to this
contract.

(2) The Contractor shall make available at its offices at
all reasonable times the records, materials, and other evidence
for examination, audit, or reproduction, until 3 years after
final payment under this contract or for any shorter period
specified in FAR Subpart 4.7, Contractor Records Retention,
of the other clauses of this contract. If this contract is com-
pletely or partially terminated, the records relating to the work
terminated shall be made available for 3 years after any result-
ing final termination settlement. Records relating to appeals
under the disputes clause or to litigation or the settlement of
claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims are finally
resolved.

(3) As used in this clause, records include books, docu-
ments, accounting procedures and practices, and other data,
regardless of type and regardless of form. This does not
require the Contractor to create or maintain any record that the
Contractor does not maintain in the ordinary course of busi-
ness or pursuant to a provision of law.

(e)(1) Notwithstanding the requirements of the clauses in
paragraphs (a), (b), (c), and (d) of this clause, the Contractor
is not required to flow down any FAR clause, other than those
in paragraphs (i) through (vii) of this paragraph in a subcon-
tract for commercial items. Unless otherwise indicated below,
the extent of the flow down shall be as required by the
clause—

(1) 52.219-8, Utilization of Small Business Concerns
(MAY 2004) (15 U.S.C. 637(d)(2) and (3)), in all subcontracts
that offer further subcontracting opportunities. If the subcon-
tract (except subcontracts to small business concerns) exceeds
$500,000 ($1,000,000 for construction of any public facility),
the subcontractor must include 52.219-8 in lower tier subcon-
tracts that offer subcontracting opportunities.

(i) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C. 4212).
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SERVICE CONTRACT ACT—PLACE OF PERFORMANCE
UNKNOWN (MAY 1989)

(a) This contract is subject to the Service Contract Act, and
the place of performance was unknown when the solicitation
was issued. In addition to places or areas identified in wage
determinations, if any, attached to the solicitation, wage deter-
minations have also been requested for the following:

[insert places or areas]. The Contracting Officer
will request wage determinations for additional places or
areas of performance if asked to do so in writing by

[insert time and date].

(b) Ofterors who intend to perform in a place or area of per-
formance for which a wage determination has not been
attached or requested may nevertheless submit bids or propos-
als. However, a wage determination shall be requested and
incorporated in the resultant contract retroactive to the date of
contract award, and there shall be no adjustment in the con-
tract price.

(End of clause)

52.222-50 Combating Trafficking in Persons.
As prescribed in 22.1705, insert the following clause:

COMBATING TRAFFICKING IN PERSONS (APR 2006)

() Definitions. As used in this clause—

“Coercion” means—

(1) Threats of serious harm to or physical restraint
against any person;

(2) Any scheme, plan, or pattern intended to cause a per-
son to believe that failure to perform an act would result in
serious harm to or physical restraint against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of
which anything of value is given to or received by any person.

“Debt bondage” means the status or condition of a debtor
arising from a pledge by the debtor of his or her personal ser-
vices or of those of a person under his or her control as a secu-
rity for debt, if the value of those services as reasonably
assessed is not applied toward the liquidation of the debt or the
length and nature of those services are not respectively limited
and defined.

“Employee” means an employee of a Contractor directly
engaged in the performance of work under a Government con-
tract, including all direct cost employees and any other Con-
tractor employee who has other than a minimal impact or
involvement in contract performance.

“Individual” means a Contractor that has no more than one
employee including the Contractor.

“Involuntary servitude” includes a condition of servitude
induced by means of—

(1) Any scheme, plan, or pattern intended to cause a per-
son to believe that, if the person did not enter into or continue

in such conditions, that person or another person would suffer
serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is
induced by force, fraud, or coercion, or in which the person
induced to perform such act has not attained 18 years of age;
or

(2) The recruitment, harboring, transportation, provi-
sion, or obtaining of a person for labor or services, through the
use of force, fraud, or coercion for the purpose of subjection
to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, trans-
portation, provision, or obtaining of a person for the purpose
of a commercial sex act.

(b) Policy. The United States Government has adopted a
zero tolerance policy regarding Contractors and Contractor
employees that engage in or support severe forms of traffick-
ing in persons, procurement of commercial sex acts, or use of
forced labor. During the performance of this contract, the
Contractor shall ensure that its employees do not violate this
policy.

(c) Contractor requirements. The Contractor, if other than
an individual, shall establish policies and procedures for
ensuring that its employees do not engage in or support severe
forms of trafficking in persons, procure commercial sex acts,
or use forced labor in the performance of this contract. Ata
minimum, the Contractor shall—

(1) Publish a statement notifying its employees of the
United States Government's zero tolerance policy described in
paragraph (b) of'this clause and specifying the actions that will
be taken against employees for violations of this policy. Such
actions may include, but are not limited to, removal from the
contract, reduction in benefits, or termination of employment;

(2) Establish an awareness program to inform employ-
ees about—

(i) The Contractor's policy of ensuring that employ-
ees do not engage in severe forms of trafficking in persons,
procure commercial sex acts, or use forced labor;

(i1) The actions that will be taken against employees
for violation of such policy;

(ii1) Regulations applying to conduct if performance
of the contract is outside the U.S., including—

(A) All host country Government laws and regu-
lations relating to severe forms of trafficking in persons, pro-
curement of commercial sex acts, and use of forced labor; and

(B) All United States laws and regulations on
severe forms of trafficking in persons, procurement of com-
mercial sex acts, and use of forced labor which may apply to
its employees' conduct in the host nation, including those laws
for which jurisdiction is established by the Military Extrater-
ritorial Jurisdiction Act of 2000 (18 U.S.C. 3261-3267), and
18 U.S.C 3271, Trafficking in Persons Offenses Committed
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by Persons Employed by or Accompanying the Federal Gov-
ernment Outside the United States;

(3) Provide all employees directly engaged in perfor-
mance of the contract with a copy of the statement required by
paragraph (c)(1) of this clause and obtain written agreement
from the employee that the employee shall abide by the terms
of the statement; and

(4) Take appropriate action, up to and including termi-
nation, against employees or subcontractors that violate the
policy in paragraph (b) of this clause.

(d) Notification. The Contractor shall inform the contract-
ing officer immediately of—

(1) Any information it receives from any source (includ-
ing host country law enforcement) that alleges a contract
employee has engaged in conduct that violates this policy; and

(2) Any actions taken against employees pursuant to
this clause.

52.2-132

(e) Remedies. In addition to other remedies available to the
Government, the Contractor's failure to comply with the
requirements of paragraphs (c) or (d) of this clause may render
the Contractor subject to—

(1) Required removal of a Contractor employee or
employees from the performance of the contract;

(2) Required subcontractor termination;

(3) Suspension of contract payments;

(4) Loss of award fee for the performance period in
which the Government determined Contractor non-compli-
ance;

(5) Termination of the contract for default, in accor-
dance with the termination clause of this contract; or

(6) Suspension or debarment.

(f) Subcontracts. The Contractor shall include the sub-
stance of this clause, including this paragraph (f), in all sub-
contracts for the acquisition of services.
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“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
pared for processing in the United States is considered
domestic.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Foreign end product” means an end product other than a
domestic end product.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) The Buy American Act (41 U.S.C. 10a - 10d) provides
a preference for domestic end products for supplies acquired
for use in the United States.

(c) Offerors may obtain from the Contracting Officer a list
of foreign articles that the Contracting Officer will treat as
domestic for this contract.

(d) The Contractor shall deliver only domestic end prod-
ucts except to the extent that it specified delivery of foreign
end products in the provision of the solicitation entitled “Buy
American Act Certificate.”

(End of clause)

52.225-2 Buy American Act Certificate.
As prescribed in 25.1101(a)(2), insert the following
provision:

BUY AMERICAN ACT CERTIFICATE (JUNE 2003)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) of this provision, is a domestic end
product and that the offeror has considered components of
unknown origin to have been mined, produced, or manufac-
tured outside the United States. The offeror shall list as foreign

end products those end products manufactured in the United
States that do not qualify as domestic end products. The terms
“component,” “domestic end product,” “end product,” “for-
eign end product,” and “United States” are defined in the
clause of this solicitation entitled “Buy American Act—
Supplies.”

(b) Foreign End Products:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

(¢) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

52.225-3 Buy American Act—Free Trade Agreements—
Israeli Trade Act.
As prescribed in 25.1101(b)(1)(i), insert the following
clause:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT (APR 2006)

(a) Definitions. As used in this clause—

“Component” means an article, material, or supply incor-
porated directly into an end product.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the end product (whether or not such costs
are paid to a domestic firm), and any applicable duty (whether
or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the end product.

“Domestic end product” means—

(1) An unmanufactured end product mined or produced
in the United States; or

(2) An end product manufactured in the United States,
if the cost of its components mined, produced, or manufac-
tured in the United States exceeds 50 percent of the cost of all
its components. Components of foreign origin of the same
class or kind as those that the agency determines are not
mined, produced, or manufactured in sufficient and reason-
ably available commercial quantities of a satisfactory quality
are treated as domestic. Scrap generated, collected, and pre-
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pared for processing in the United States is considered
domestic.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“End product of Australia, Canada, Chile, Mexico, or Sin-
gapore” means an article that—

(1) Is wholly the growth, product, or manufacture of
Australia, Canada, Chile, Mexico, or Singapore; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Australia, Canada, Chile, Mexico, or Sin-
gapore into a new and different article of commerce with a
name, character, or use distinct from that of the article or arti-
cles from which it was transformed. The term refers to a prod-
uct offered for purchase under a supply contract, but for
purposes of calculating the value of the end product includes
services (except transportation services) incidental to the arti-
cle, provided that the value of those incidental services does
not exceed that of the article itself.

“Foreign end product” means an end product other than a
domestic end product.

“Israeli end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Israel; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Israel into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

(b) Components of foreign origin. Offerors may obtain
from the Contracting Officer a list of foreign articles that the
Contracting Officer will treat as domestic for this contract.

(c) Delivery of end products. The Contracting Officer has
determined that FTAs (except the Morocco FTA) and the
Israeli Trade Act apply to this acquisition. Unless otherwise
specified, these trade agreements apply to all items in the
Schedule. The Contractor shall deliver under this contract
only domestic end products except to the extent that, in its
offer, it specified delivery of foreign end products in the pro-
vision entitled “Buy American Act—Free Trade Agree-
ments—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply an end
product of Australia, Canada, Chile, Mexico, or Singapore or
an Israeli end product, then the Contractor shall supply an end
product of Australia, Canada, Chile, Mexico, or Singapore, an
Israeli end product or, at the Contractor’s option, a domestic
end product.

(End of clause)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(1)(ii),
add the following definition to paragraph (a) of the basic

52.2-140

clause, and substitute the following paragraph (c) for
paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA applies to this acquisition. Unless oth-
erwise specified, NAFTA applies to all items in the Schedule.
The Contractor shall deliver under this contract only domestic
end products except to the extent that, in its offer, it specified
delivery of foreign end products in the provision entitled “Buy
American Act—Free Trade Agreements—Israeli Trade Act
Certificate.” If the Contractor specified in its offer that the Con-
tractor would supply a Canadian end product, then the Contrac-
tor shall supply a Canadian end product or, at the Contractor's
option, a domestic end product.

Alternate Il (Jan 2004). As prescribed in
25.1101(b)(1)(iii)), add the following definition to
paragraph (a) of the basic clause, and substitute the following
paragraph (c) for paragraph (c) of the basic clause:

“Canadian end product” means an article that—

(1) Is wholly the growth, product, or manufacture of
Canada; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in Canada into a new and different article of com-
merce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract,
but for purposes of calculating the value of the end product
includes services (except transportation services) incidental to
the article, provided that the value of those incidental services
does not exceed that of the article itself.

(c) Delivery of end products. The Contracting Officer has
determined that NAFTA and the Israeli Trade Act apply to this
acquisition. Unless otherwise specified, these trade agreements
apply to all items in the Schedule. The Contractor shall deliver
under this contract only domestic end products except to the
extent that, in its offer, it specified delivery of foreign end prod-
ucts in the provision entitled “Buy American Act—Free Trade
Agreements—Israeli Trade Act Certificate.” If the Contractor
specified in its offer that the Contractor would supply a Cana-
dian end product or an Israeli end product, then the Contractor
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shall supply a Canadian end product, an Israeli end product or,
at the Contractor's option, a domestic end product.

52.225-4 Buy American Act—Free Trade Agreements—
Israeli Trade Act Certificate.

As prescribed in 25.1101(b)(2)(i), insert the following
provision:

BUY AMERICAN ACT—FREE TRADE AGREEMENTS—
ISRAELI TRADE ACT CERTIFICATE (JAN 2005)

(a) The offeror certifies that each end product, except those
listed in paragraph (b) or (c) of this provision, is a domestic
end product and that the offeror has considered components
of unknown origin to have been mined, produced, or manu-
factured outside the United States. The terms “component,”
“domestic end product,” “end product,” “end product of Aus-
tralia, Canada, Chile, Mexico, or Singapore,” “foreign end
product,” “Israeli end product,” and “United States” are
defined in the clause of this solicitation entitled “Buy Amer-
ican Act—Free Trade Agreements—Israeli Trade Act.”

EENT3

(b) The offeror certifies that the following supplies are end
products of Australia, Canada, Chile, Mexico, or Singapore or
Israeli end products as defined in the clause of this solicitation
entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

End Products of Australia, Canada, Chile, Mexico, or Sin-

gapore or Israeli End Products:

LINE ITEM NO. COUNTRY OF ORIGIN

[List as necessary)

(¢) The offeror shall list those supplies that are foreign end
products (other than those listed in paragraph (b) of this pro-
vision) as defined in the clause of this solicitation entitled
“Buy American Act—Free Trade Agreements—Israeli Trade
Act.” The offeror shall list as other foreign end products those
end products manufactured in the United States that do not
qualify as domestic end products.

Other Foreign End Products:

LINE ITEM NoO. COUNTRY OF ORIGIN

[List as necessary)

(d) The Government will evaluate offers in accordance
with the policies and procedures of Part 25 of the Federal
Acquisition Regulation.

(End of provision)

Alternate I (Jan 2004). As prescribed in 25.1101(b)(2)(ii),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products as defined in the clause of this solicita-
tion entitled “Buy American Act—Free Trade Agreements—
Israeli Trade Act™:

Canadian End Products:

LINE ITEM No.

[List as necessary]

Alternate I1 (Jan 2004). As prescribed in
25.1101(b)(2)(iii), substitute the following paragraph (b) for
paragraph (b) of the basic provision:

(b) The offeror certifies that the following supplies are
Canadian end products or Israeli end products as defined in the
clause of this solicitation entitled “Buy American Act—Free
Trade Agreements—Israeli Trade Act™:

CANADIAN OR ISRAELI END PRODUCTS:

LINE ITEM No. COUNTRY OF ORIGIN

[List as necessary]

52.225-5 Trade Agreements.
Asprescribed in 25.1101(c)(1), insert the following clause:

TRADE AGREEMENTS (APR 2006)

(a) Definitions. As used in this clause—

“Caribbean Basin country end product”™—

(1) Means an article that—
(1)(A) Is wholly the growth, product, or manufacture

of a Caribbean Basin country; or
(B) In the case of an article that consists in whole
or in part of materials from another country, has been substan-
tially transformed in a Caribbean Basin country into a new and
different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was

transformed; and
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(i1) Is not excluded from duty-free treatment for Car-
ibbean countries under 19 U.S.C. 2703(b).

(A) For this reason, the following articles are not
Caribbean Basin country end products:

(1) Tuna, prepared or preserved in any manner
in airtight containers;

(2) Petroleum, or any product derived from
petroleum;

(3) Watches and watch parts (including cases,
bracelets, and straps) of whatever type including, but not lim-
ited to, mechanical, quartz digital, or quartz analog, if such
watches or watch parts contain any material that is the product
of any country to which the Harmonized Tariff Schedule of the
United States (HTSUS) column 2 rates of duty apply
(i.e., Afghanistan, Cuba, Laos, North Korea, and Vietnam);
and

(4) Certain of the following: textiles and
apparel articles; footwear, handbags, luggage, flat goods,
work gloves, and leather wearing apparel; or handloomed,
handmade, and folklore articles;

(B) Access to the HTSUS to determine duty-free
status of articles of these types is available at http://
www.customs.ustreas.gov/impoexpo/impoexpo.htm. In partic-
ular, see the following:

(1) General Note 3(c), Products Eligible for
Special Tariff treatment.

(2) General Note 17, Products of Countries
Designated as Beneficiary Countries under the United States-
Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II,
Articles Exported and Returned, Advanced or Improved
Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX,
Goods Eligible for Special Tariff Benefits under the United
States-Caribbean Basin Trade Partnership Act; and

(2) Refers to a product offered for purchase under a sup-
ply contract, but for purposes of calculating the value of the
acquisition, includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,
Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Can-
| ada, Chile, Mexico, Morocco, or Singapore);
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(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, El Salvador,
Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica,
Montserrat, Netherlands Antilles, Nicaragua, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad
and Tobago).

“Designated country end product” means a WTO GPA
country end product, an FTA country end product, a least
developed country end product, or a Caribbean Basin country
end product.

“End product” means those articles, materials, and sup-
plies to be acquired under the contract for public use.

“Free Trade Agreement country end product” means an
article that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in an FTA country into a new and different article
of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The
term refers to a product offered for purchase under a supply
contract, but for purposes of calculating the value of the end
product includes services (except transportation services)
incidental to the article, provided that the value of those inci-
dental services does not exceed that of the article itself.

“Least developed country end product” means an article

that—

(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of an article that consists in whole or in
part of materials from another country, has been substantially
transformed in a least developed country into a new and dif-
ferent article of commerce with a name, character, or use dis-
tinct from that of the article or articles from which it was
transformed. The term refers to a product offered for purchase
under a supply contract, but for purposes of calculating the
value of the end product, includes services (except transpor-
tation services) incidental to the article, provided that the
value of those incidental services does not exceed that of the
article itself.
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(b) Requests for determinations of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of the clause at
FAR 52.225-9.

52.225-11 Buy American Act—Construction Materials
under Trade Agreements.
As prescribed in 25.1102(c), insert the following clause:

BUY AMERICAN ACT—CONSTRUCTION MATERIALS
UNDER TRADE AGREEMENTS (APR 2006)

(a) Definitions. As used in this clause—

“Caribbean Basin country construction material” means a
construction material that—

(1) Is wholly the growth, product, or manufacture of a
Caribbean Basin country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a Caribbean Basin country into a
new and different construction material distinct from the
materials from which it was transformed.

“Component” means an article, material, or supply incor-
porated directly into a construction material.

“Construction material” means an article, material, or sup-
ply brought to the construction site by the Contractor or sub-
contractor for incorporation into the building or work. The
term also includes an item brought to the site preassembled
from articles, materials, or supplies. However, emergency life
safety systems, such as emergency lighting, fire alarm, and
audio evacuation systems, that are discrete systems incorpo-
rated into a public building or work and that are produced as
complete systems, are evaluated as a single and distinct con-
struction material regardless of when or how the individual
parts or components of those systems are delivered to the con-
struction site. Materials purchased directly by the Govern-
ment are supplies, not construction material.

“Cost of components” means—

(1) For components purchased by the Contractor, the
acquisition cost, including transportation costs to the place of
incorporation into the construction material (whether or not
such costs are paid to a domestic firm), and any applicable
duty (whether or not a duty-free entry certificate is issued); or

(2) For components manufactured by the Contractor, all
costs associated with the manufacture of the component,
including transportation costs as described in paragraph (1) of
this definition, plus allocable overhead costs, but excluding
profit. Cost of components does not include any costs associ-
ated with the manufacture of the construction material.

“Designated country” means any of the following
countries:

(1) A World Trade Organization Government Procure-
ment Agreement country (Aruba, Austria, Belgium, Canada,

Cyprus, Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hong Kong, Hungary, Iceland, Ireland,
Israel, Italy, Japan, Korea (Republic of), Latvia, Liechten-
stein, Lithuania, Luxembourg, Malta, Netherlands, Norway,
Poland, Portugal, Singapore, Slovak Republic, Slovenia,
Spain, Sweden, Switzerland, or United Kingdom);

(2) A Free Trade Agreement country (Australia, Can-
ada, Chile, Mexico, Morocco, or Singapore);

(3) A least developed country (Afghanistan, Angola,
Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambo-
dia, Cape Verde, Central African Republic, Chad, Comoros,
Democratic Republic of Congo, Djibouti, East Timor, Equa-
torial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bis-
sau, Haiti, Kiribati, Laos, Lesotho, Madagascar, Malawi,
Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra
Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu,
Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda,
Aruba, Bahamas, Barbados, Belize, British Virgin Islands,
Costa Rica, Dominica, Dominican Republic, El Salvador,
Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica,
Montserrat, Netherlands Antilles, Nicaragua, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad
and Tobago).

“Designated country construction material” means a con-
struction material that is a WTO GPA country construction
material, an FTA country construction material, a least devel-
oped country construction material, or a Caribbean Basin
country construction material.

“Domestic construction material” means—

(1) An unmanufactured construction material mined or
produced in the United States; or

(2) A construction material manufactured in the United
States, if the cost of its components mined, produced, or man-
ufactured in the United States exceeds 50 percent of the cost
of all its components. Components of foreign origin of the
same class or kind for which nonavailability determinations
have been made are treated as domestic.

“Foreign construction material” means a construction
material other than a domestic construction material.

“Free Trade Agreement country construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of a
Free Trade Agreement (FTA) country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a FTA country into a new and dif-
ferent construction material distinct from the materials from
which it was transformed.

“Least developed country construction material” means a
construction material that—
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(1) Is wholly the growth, product, or manufacture of a
least developed country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a least developed country into a
new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Colum-
bia, and outlying areas.

“WTO GPA country construction material” means a con-
struction material that—

(1) Is wholly the growth, product, or manufacture of a
WTO GPA country; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been
substantially transformed in a WTO GPA country into a new
and different construction material distinct from the materials
from which it was transformed.

(b) Construction materials. (1) This clause implements
the Buy American Act (41 U.S.C. 10a-10d) by providing a
preference for domestic construction material. In addition, the
Contracting Officer has determined that the WTO GPA and
Free Trade Agreements (FTAs) apply to this acquisition.
Therefore, the Buy American Act restrictions are waived for
designated country construction materials.

(2) The Contractor shall use only domestic or, desig-
nated country construction material in performing this con-
tract, except as provided in paragraphs (b)(3) and (b)(4) of this
clause.

(3) The requirement in paragraph (b)(2) of this clause
does not apply to the construction materials or components
listed by the Government as follows:

[Contracting Officer to list applicable excepted materials or
indicate “none”)

(4) The Contracting Officer may add other foreign con-
struction material to the list in paragraph (b)(3) of this clause
if the Government determines that—

(1) The cost of domestic construction material would
be unreasonable. The cost of a particular domestic construc-
tion material subject to the restrictions of the Buy American
Act is unreasonable when the cost of such material exceeds
the cost of foreign material by more than 6 percent;

(i1) The application of the restriction of the Buy
American Act to a particular construction material would be
impracticable or inconsistent with the public interest; or

(iii) The construction material is not mined, pro-
duced, or manufactured in the United States in sufficient and
reasonably available commercial quantities of a satisfactory
quality.

(¢) Request for determination of inapplicability of the Buy
American Act. (1)(1) Any Contractor request to use foreign
construction material in accordance with paragraph (b)(4) of
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this clause shall include adequate information for Govern-
ment evaluation of the request, including—

(A) A description of the foreign and domestic
construction materials;

(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier;
and

(H) A detailed justification of the reason for use
of foreign construction materials cited in accordance with
paragraph (b)(3) of this clause.

(ii)) A request based on unreasonable cost shall
include a reasonable survey of the market and a completed
price comparison table in the format in paragraph (d) of this
clause.

(ii1) The price of construction material shall include
all delivery costs to the construction site and any applicable
duty (whether or not a duty-free certificate may be issued).

(iv) Any Contractor request for a determination sub-
mitted after contract award shall explain why the Contractor
could not reasonably foresee the need for such determination
and could not have requested the determination before con-
tract award. If the Contractor does not submit a satisfactory
explanation, the Contracting Officer need not make a
determination.

(2) If the Government determines after contract award
that an exception to the Buy American Act applies and the
Contracting Officer and the Contractor negotiate adequate
consideration, the Contracting Officer will modify the con-
tract to allow use of the foreign construction material. How-
ever, when the basis for the exception is the unreasonable
price of a domestic construction material, adequate consider-
ation is not less than the differential established in
paragraph (b)(4)(i) of this clause.

(3) Unless the Government determines that an excep-
tion to the Buy American Act applies, use of foreign construc-
tion material is noncompliant with the Buy American Act.

(d) Data. To permit evaluation of requests under
paragraph (c) of this clause based on unreasonable cost, the
Contractor shall include the following information and any

applicable supporting data based on the survey of suppliers:

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE

COMPARISON
Unit of

Measure

Price
(Dollars)*

Construction
Material Description

Item I:

Foreign construction
material

Domestic construction
material

Quantity
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Item 2:

Foreign construction
material

Domestic construction
material

[List name, address, telephone number, and contact for suppliers sur-
veyed. Attach copy of response; if oral, attach summary.]

[Include other applicable supporting information.]

[* Include all delivery costs to the construction site and any appli-
cable duty (whether or not a duty-free entry certificate is issued).]

(End of clause)

Alternate I (Apr 2006). As prescribed in 25.1102(c)(3),
delete the definition of “designated country construction
material” from the definitions in paragraph (a) of the basic
clause, add the following definition of “Australian, Chilean,
or Moroccan construction material” to paragraph (a) of the
basic clause, and substitute the following paragraphs (b)(1)
and (b)(2) for paragraphs (b)(1) and (b)(2) of the basic clause:

“Australian, Chilean, or Moroccan construction material”
means a construction material that—

(1) Is wholly the growth, product, or manufacture of
Australia, Chile or Morocco; or

(2) In the case of a construction material that consists in
whole or in part of materials from another country, has been sub-
stantially transformed in Australia, Chile, or Morocco into a
new and different construction material distinct from the mate-
rials from which it was transformed.

(b) Construction materials. (1) This clause implements the
Buy American Act (41 U.S.C. 10a - 10d) by providing a pref-
erence for domestic construction material. In addition, the Con-
tracting Officer has determined that the WTO GPA and all the
Free Trade Agreements except NAFTA apply to this acquisi-
tion. Therefore, the Buy American Act restrictions are waived
for WTO GPA country, Australian, Chilean, or Moroccan, least
developed country, and Caribbean Basin country construction
materials.

(2) The Contractor shall use only domestic, WTO GPA
country, Australian, Chilean, or Moroccan, least developed
country, or Caribbean Basin country construction material in
performing this contract, except as provided in
paragraphs (b)(3) and (b)(4) of this clause.

52.225-12 Notice of Buy American Act Requirement—
Construction Materials under Trade Agreements.
As prescribed in 25.1102(d)(1), insert the following
provision:

NOTICE OF BUY AMERICAN ACT REQUIREMENT—
CONSTRUCTION MATERIALS UNDER TRADE AGREEMENTS
(JAN 2005)

(a) Definitions. “Construction material,” “designated
country construction material,” “domestic construction mate-
rial,” and “foreign construction material,” as used in this pro-

vision, are defined in the clause of this solicitation entitled
“Buy American Act—Construction Materials Under Trade
Agreements” (Federal Acquisition Regulation (FAR)
clause 52.225-11).

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability
of the Buy American Act should submit the request to the
Contracting Officer in time to allow a determination before
submission of offers. The offeror shall include the information
and applicable supporting data required by paragraphs (c) and
(d) of FAR clause 52.225-11 in the request. If an offeror has
not requested a determination regarding the inapplicability of
the Buy American Act before submitting its offer, or has not
received a response to a previous request, the offeror shall
include the information and supporting data in the offer.

(c) Evaluation of offers. (1) The Government will evaluate
an offer requesting exception to the requirements of the Buy
American Act, based on claimed unreasonable cost of domes-
tic construction materials, by adding to the offered price the
appropriate percentage of the cost of such foreign construc-
tion material, as specified in paragraph (b)(4)(i) of
FAR clause 52.225-11.

(2) If evaluation results in a tie between an offeror that
requested the substitution of foreign construction material
based on unreasonable cost and an offeror that did not request
an exception, the Contracting Officer will award to the offeror
that did not request an exception based on unreasonable cost.

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than designated country construc-
tion material, that is not listed by the Government in this solic-
itation in paragraph (b)(3) of FAR clause 52.225-11, the
offeror also may submit an alternate offer based on use of
equivalent domestic or designated country construction
material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an
exception applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent
domestic or designated country construction material, and the
offeror shall be required to furnish such domestic or desig-
nated country construction material. An offer based on use of
the foreign construction material for which an exception was
requested—

(1) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or

52.2-149



FAC 2005-09 APRIL 19,2006

52.225-13

FEDERAL ACQUISITION REGULATION

(i1) May be accepted if revised during negotiations.
(End of provision)

Alternate I (May 2002). As prescribed in 25.1102(d)(2),
substitute the following paragraph (b) for paragraph (b) of the
basic provision:

(b) Requests for determination of inapplicability. An off-
eror requesting a determination regarding the inapplicability of
the Buy American Act shall submit the request with its offer,
including the information and applicable supporting data
required by paragraphs (c) and (d) of FAR clause 52.225-11.
Alternate I (Apr 2006). As prescribed in 25.1102(d)(3),

substitute the following paragraphs(a) and (d) for
paragraphs (a) and (d) of the basic provision:

(a) Definitions. “Australian, Chilean, or Moroccan con-
struction material,” “Caribbean Basin country construction
material,” “‘construction material,” “domestic construction
material,” “foreign construction material,” “least developed
country construction material,” and “WTO GPA country con-
struction material,” as used in this provision, are defined in the
clause of this solicitation entitled “Buy American Act—Con-
struction Materials Under Trade Agreements” (Federal Acqui-
sition Regulation (FAR) clause 52.225-11).

(d) Alternate offers. (1) When an offer includes foreign
construction material, other than WTO GPA country, Austra-
lian, Chilean, or Moroccan least developed country, or Carib-
bean Basin country construction material, that is not listed by
the Government in this solicitation in paragraph (b)(3) of
FAR clause 52.225-11, the offeror also may submit an alternate
offer based on use of equivalent domestic, WTO GPA country,
Australian, Chilean, or Moroccan, least developed country, or
Caribbean Basin country construction material.

(2) If an alternate offer is submitted, the offeror shall
submit a separate Standard Form 1442 for the alternate offer,
and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of FAR clause 52.225-11 for the
offer that is based on the use of any foreign construction mate-
rial for which the Government has not yet determined an excep-
tion applies.

(3) If the Government determines that a particular
exception requested in accordance with paragraph (c) of
FAR clause 52.225-11 does not apply, the Government will
evaluate only those offers based on use of the equivalent domes-
tic, WTO GPA country, Australian, Chilean, or Moroccan, least
developed country, or Caribbean Basin country construction
material, and the offeror shall be required to furnish such
domestic, WTO GPA country, Australian, Chilean, or Moroc-
can, least developed country, or Caribbean Basin country con-
struction material. An offer based on use of the foreign
construction material for which an exception was requested—

(i) Will be rejected as nonresponsive if this acquisi-
tion is conducted by sealed bidding; or
(i) May be accepted if revised during negotiations.

52.225-13 Restrictions on Certain Foreign Purchases.
As prescribed in 25.1103(a), insert the following clause:
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RESTRICTIONS ON CERTAIN FOREIGN PURCHASES
(FEB 2006)

(a) Except as authorized by the Office of Foreign Assets
Control (OFAC) in the Department of the Treasury, the Con-
tractor shall not acquire, for use in the performance of this
contract, any supplies or services if any proclamation, Exec-
utive order, or statute administered by OFAC, or if OFAC’s
implementing regulations at 31 CFR Chapter V, would pro-
hibit such a transaction by a person subject to the jurisdiction
of the United States.

(b) Except as authorized by OFAC, most transactions
involving Cuba, Iran, and Sudan are prohibited, as are most
imports from North Korea, into the United States or its outly-
ing areas. Lists of entities and individuals subject to economic
sanctions are included in OFAC’s List of Specially Desig-
nated Nationals and Blocked Persons at Attp://www.treas.gov/
offices/enforcement/ofac/sdn. More information about these
restrictions, as well as updates, is available in the OFAC’s reg-
ulations at 31 CFR Chapter V and/or on OFAC’s website at
http://www.treas.gov/offices/enforcement/ofac.

(c) The Contractor shall insert this clause, including this
paragraph (c), in all subcontracts.

(End of clause)

52.225-14 Inconsistency between English Version and
Translation of Contract.
As prescribed at 25.1103(b), insert the following clause:

INCONSISTENCY BETWEEN ENGLISH VERSION AND
TRANSLATION OF CONTRACT (FEB 2000)

In the event of inconsistency between any terms of this
contract and any translation into another language, the
English language meaning shall control.

(End of clause)
52.225-15 [Reserved]
52.225-16 [Reserved]

52.225-17 Evaluation of Foreign Currency Offers.
As prescribed in 25.1103(d), insert the following
provision:

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000)

If the Government receives offers in more than one cur-
rency, the Government will evaluate offers by converting the
foreign currency to United States currency using [Contracting
Officer to insert source of rate] in effect as follows:

(a) For acquisitions conducted using sealed bidding proce-
dures, on the date of bid opening.

(b) For acquisitions conducted using negotiation
procedures—
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(1) On the date specified for receipt of offers, if award
is based on initial offers; otherwise

(2) On the date specified for receipt of proposal
revisions.

(End of provision)

52.226-1 Utilization of Indian Organizations and Indian-
Owned Economic Enterprises.
As prescribed in 26.104, insert the following clause:

UTILIZATION OF INDIAN ORGANIZATIONS AND INDIAN-
OWNED ECONOMIC ENTERPRISES (JUNE 2000)

(a) Definitions. As used in this clause:

“Indian” means any person who is a member of any Indian
tribe, band, group, pueblo, or community that is recognized by
the Federal Government as eligible for services from the
Bureau of Indian Affairs (BIA) in accordance with
25 U.S.C. 1452(c) and any “Native” as defined in the Alaska
Native Claims Settlement Act (43 U.S.C. 1601).

“Indian organization” means the governing body of any
Indian tribe or entity established or recognized by the govern-
ing body of an Indian tribe for the purposes of 25 U.S.C.,
Chapter 17.

“Indian-owned economic enterprise” means any Indian-
owned (as determined by the Secretary of the Interior)
commercial, industrial, or business activity established or
organized for the purpose of profit, provided that Indian
ownership constitutes not less than 51 percent of the
enterprise.

“Indian tribe” means any Indian tribe, band, group, pueblo,
or community, including native villages and native groups
(including corporations organized by Kenai, Juneau, Sitka,
and Kodiak) as defined in the Alaska Native Claims Settle-
ment Act, that is recognized by the Federal Government as eli-
gible for services from BIA in accordance with
25 U.S.C. 1452(c).

“Interested party” means a prime contractor or an actual or
prospective offeror whose direct economic interest would be
affected by the award of a subcontract or by the failure to
award a subcontract.

(b) The Contractor shall use its best efforts to give Indian
organizations and Indian-owned economic enterprises
(25 U.S.C. 1544) the maximum practicable opportunity to
participate in the subcontracts it awards to the fullest extent
consistent with efficient performance of its contract.

(1) The Contracting Officer and the Contractor, acting
in good faith, may rely on the representation of an Indian orga-
nization or Indian-owned economic enterprise as to its eligi-
bility, unless an interested party challenges its status or the
Contracting Officer has independent reason to question that
status. In the event of a challenge to the representation of a
subcontractor, the Contracting Officer will refer the matter to
the—

U.S. Department of the Interior

Bureau of Indian Affairs (BIA)

Attn: Chief, Division of Contracting and Grants
Administration

1849 C Street, NW,

MS-2626-MIB

Washington, DC 20240-4000.

The BIA will determine the eligibility and notify the Contract-
ing Officer. No incentive payment will be made within
50 working days of subcontract award or while a challenge is
pending. If a subcontractor is determined to be an ineligible
participant, no incentive payment will be made under the
Indian Incentive Program.
(2) The Contractor may request an adjustment under the
Indian Incentive Program to the following:
(i) The estimated cost of a cost-type contract.
(i1) The target cost of a cost-plus-incentive-fee prime
contract.
(iii) The target cost and ceiling price of a fixed-price
incentive prime contract.
(iv) The price of a firm-fixed-price prime contract.
(3) The amount of the adjustment to the prime contract
is 5 percent of the estimated cost, target cost, or firm-fixed-
price included in the subcontract initially awarded to the
Indian organization or Indian-owned economic enterprise.
(4) The Contractor has the burden of proving the
amount claimed and must assert its request for an adjustment
prior to completion of contract performance.

(c) The Contracting Officer, subject to the terms and con-
ditions of the contract and the availability of funds, will autho-
rize an incentive payment of 5 percent of the amount paid to
the subcontractor. The Contracting Officer will seek funding
in accordance with agency procedures.

(End of clause)

52.226-2 Historically Black College or University and
Minority Institution Representation.
As prescribed in 26.304, insert the following provision:

HISTORICALLY BLACK COLLEGE OR UNIVERSITY AND
MINORITY INSTITUTION REPRESENTATION (MAY 2001)

(a) Definitions. As used in this provision—

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k, including a
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Hispanic-serving institution of higher education, as defined in (d is [ is not a minority institution.
Section 316(b)(1) of the Act (20 U.S.C. 1101a)).
(b) Representation. The offeror represents that it—
[ is [ is not a historically black college or university;

(End of provision)
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52.222-41 Service Contract Act of 1965, |22.1006(a) C |Yes| | A A A A A A A A
As Amended.
52.222-42 Statement of Equivalent Rates |22.1006(b) C | No | A A A A A A A A
for Federal Hires.
52.222-43 Fair Labor Standards Act and |22.1006(c)(1) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment (Multiple Year and Option
Contracts).
52.222-44 Fair Labor Standards Act and |22.1006(c)(2) C |Yes| | A A A A A A A
Service Contract Act—Price
Adjustment.
52.222-46 Evaluation of Compensation |22.1103 P |Yes| L Al A
for Professional Employees.
52.222-47 SCA Minimum Wages and 22.1006(d) C |Yes| | A A A A A A A
Fringe Benefits Applicable to 22.1012-3(d)(1)
Successor Contract Pursuant to
Predecessor Contractor Collective
Bargaining Agreements (CBA).
52.222-48 Exemption from Application |22.1006(e)(1) C |Yes| | A A A A
of Service Contract Act Provisions for
Contracts for Maintenance, Calibration,
and/or Repair of Certain
InformationTechnology, Scientific and
Medical and/or Office and Business
Equipment—Contractor Certification.
52.222-49 Service Contract Act—Place |22.1006(f) C |Yes| | A A A A A A A
of Performance Unknown. 22.1009-4(c)
52.222-50 Combating Trafficking in 22.1705 C |Yes| | AlA|IAIAIAIAIAIAIAIAIA|IA]IA]A|A|A
Persons.
52.223-3 Hazardous Material 23.303 C |Yes| | A A A A A A A A A Al A A A A Al A]|A A
Identification and Material Safety Data.
Alternate 1 23.303(b) C |Yes| | A A A A Al A Al A A A|lA|A]|A A A|lA|A|A
52.223-4 Recovered Material 23.406(a) P |Yes| K A A A A A A A A A A A A A A A A A A
Certification.
52.223-5 Pollution Prevention and 23.1005 C |Yes| | A A A A A A A A A A A A A A A A A A
Right-to-Know Information.
Alternate I 23.1005(b) C |Yes| | A|lA|A|A|A|A]|A a a a a a a a a a
Alternate 11 23.1005(c) C |Yes| | A A A A A A A A A A a A A A a Al A a
52.223-6 Drug-Free Workplace. 23.505 C |Yes| | AlA|IA|IAIAIA|IAIAIA]IAIAIAAIA]IAIALIA]A
52.223-7 Notice of Radioactive 23.602 C | No | A A A A A A A A A A A A A

Materials.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | cR [T&M][ LMV [com|DDR|A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.223-9 Estimate of Percentage of 23.406(b) C | No | A A A A A A A A A A A A A A A A A A
Recovered Material Content for EPA
Designated Products.
Alternate I 23.406(b) C | No| | AlAIAIA|AIAIA|IAIAIAIA|IA|IAIA]IALIA Al A
52.223-10 Waste Reduction Program. 23.705 C |Yes| | Al A A A
52.223-11 Ozone-Depleting Substances. |23.804(a) C | No| | Al A A A
52.223-12 Refrigeration Equipment and |23.804(b) C |Yes| | Al A A A A A
Air Conditioners.
52.223-13 Certification of Toxic 23.906(a) P | No| K RIR|IR|R|R|R|R|R|R|R|R|R|]R|R|R|R R
Chemical Release Reporting.
52.223-14 Toxic Chemical Release 23.906(b) C |Yes| | R R R R R R R R R R R R R|R|R|R R
Reporting.
52.224-1 Privacy Act Notification. 24.104(a) C |Yes| | A A A A A A A A A A A A A A A A A
52.224-2 Privacy Act. 24.104(b) C |Yes| | AlAIA|IAAIA|IAIAIA]IAIAIAAIA]AIALA
52.225-1 Buy American Act—Supplies. [25.1101(a)(1) C |Yes| | A A A A A A A A A A A A
52.225-2 Buy American Act Certificate. [25.1101(a)(2) P | No| K A A A A A A A A A A A
52.225-3 Buy American Act—Free 25.1101(b)(1)(i) C |Yes| | A A A A A A A
Trade Agreements—Israeli Trade Act.
Alternate [ 25.1101(b)(1)(ii) C |Yes| | Al A Al A A A A
Alternate IT 25.1101(b)(1)(il) | C |Yes| | A A A A A A A
52.225-4 Buy American Act—Free 25.1101(b)(2)(1) P No| K| A | A Al A A A
Trade Agreements—Israeli Trade Act
Certificate.
Alternate [ 25.1101(b)(2)(ii) P [No| K| A | A Al A A A
Alternate 11 25.1101(b)(2)(iii) P [No| K| A | A Al A A A
52.225-5 Trade Agreements. 25.1101(c)(1) C |Yes| | A A A A A
52.225-6 Trade Agreements Certificate. [25.1101(c)(2) P | No| K A A A A
52.225-7 Waiver of Buy American Act [25.1101(d) P |Yes| L A A A A A A A
for Civil Aircraft and Related Articles.
52.225-8 Duty-Free Entry. 25.1101(e) C |Yes| | A A A A A A A A A A
52.225-9 Buy American Act— 25.1102(a) C | No A A
Construction Materials.
52.225-10 Notice of Buy American Act [25.1102(b)(1) P | No Al A
Requirement—Construction Materials.
Alternate 1 25.110(b)(2) P | No Al A
52.225-11 Buy American Act— 25.1102(c) C | No A A
Construction Materials under Trade
Agreements.
Alternate I 25.1102(c)(3) C | No Al A

10€°Cs

NOLLVINOAY NOLLISINODY Tvdddd



L1-€7CS

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | CR [T&M][ LMV [com|DDR[A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.225-12 Notice of Buy American Act [25.1102(d)(1) P | No A A
Requirement—Construction Materials
under Trade Agreements.
Alternate | 25.1102(d)(2) P | No Al A
Alternate 11 25.1102(d)(3) P | No Al A
52.225-13 Restrictions on Certain 25.1103(a) C |Yes| | R R R R R R R R R R R R R R R R R R R
Foreign Purchases.
52.225-14 Inconsistency Between 25.1103(b) C |Yes| | A A A A A A A A A A A A A A A A A A A
English Version and Translation of
Contract.
52.225-17 Evaluation of Foreign 25.1103(d) PlYesf M| A|]A|A|A|A|AA|AIAIAIAIAAIAA|IA|IA]IALA
Currency Offers.
52.226-1 Utilization of Indian 26.104 C |Yes| | A A A A A A A A A A A A A A A A A
Organizations and Indian-Owned
Economic Enterprises.
52.226-2 Historically Black College or [26.304 P No| K|A|JA|JA|A|A|A A A A A
University and Minority Institution
Representation.
52.227-1 Authorization and Consent. 27.201-2(a) C |Yes| | Al A A A A A|lA|A|A|A (0]
Alternate 1 27.201-2(b) C |Yes| | Al A A A A Al A
Alternate II 27.201-2(c) C |Yes| | A A
52.227-2 Notice and Assistance 27.202-2 C |Yes| | A A
Regarding Patent and Copyright
Infringement.
52.227-3 Patent Indemnity. 27.203-1(b) C |Yes| | A A A A A
27.203-2(a)
27.203-4(a)(2)
Alternate I 27.203-2(b) C |Yes| | Al A Al A A
Alternate II 27.203-2(b) C |Yes| | Al A Al A A A
Alternate IIT 27.203-2(c) C |Yes| | A A
52.227-4 Patent Indemnity— 27.203-5 C |Yes Al A A
Construction Contracts.
Alternate I 27.203-5 C |Yes O[O (0]
52.227-5 Waiver of Indemnity. 27.203-6 C |Yes| | A A A A A A A A A A A
52.227-6 Royalty Information. 27.204-2 P | No| K A A A A A A A A A A A
Alternate 1 27.204-2 P | No| K A A
52.227-7 Patents—Notice of 27.204-3(c) P I N|K|A|A|A|A|A|A|A|A Al A Al A
Government Licensee.
52.227-9 Refund of Royalties. 27.206-2 C |Yes| | A A A A Al A Al A
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | cR [T&M][ LMV [com|DDR|A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.227-10 Filing of Patent 27.207-2 C |Yes| | A A A A A A A A A A A A
Applications—Classified Subject
Matter.
52.227-11 Patent Rights—Retention by [27.303(a) C |Yes| | Al A Al A A
the Contractor (Short Form).
Alternate I 27.303(a)(3) C |Yes| | A A A A A
Alternate 1T 27.303(a)(3) C |Yes| | A A A A A
Alternate IIT 27.303(a)(4) C |Yes| | A A A A
Alternate IV 27.303(a)(5) C |Yes| | Al A Al A
52.227-12 Patent Rights—Retention by [27.303(b) C |Yes| | A A A A A
the Contractor (Long Form).
Alternate I 27.303(b)(2) C |Yes| | Al A Al A A
Alternate 11 27.303(b)(2) C |Yes| | Al A Al A A
52.227-13 Patent Rights—Acquisition  [27.303(c) C |Yes| | Al A Al A A
by the Government.
Alternate I 27.303(c)(3) C |Yes| | A A A A A
Alternate 11 27.303(c)(3) C |Yes| | A A A A A
52.227-14 Rights in Data—General. 27.409(a)(1) C |Yes| | A A A A A A A Al A A A A|lA]|A
Alternate I 27.409(b) C |Yes| | A|lA|A]A]A|A A|lA|A]|A AlA]A]|A
Alternate 11 27.409(c) & (g) C |Yes| | A A A A A A A Al A A A A|lA]|A
Alternate II1 27.409(d) & (g) C |Yes| | AlA|A]A]A|A A|lA|A]|A A|lA]A]|A
Alternate IV 27.409(e) C |Yes| | O|lO|A|A|O|O o|lOoO|O|O o|lO0O|O]|O
Alternate V 27.409(f) C |Yes| | AlA|A]A]A|A A|lA|A]|A AlA]A]|A
52.227-15 Representation of Limited 27.409(g) P Nl K|A|A|A|A|AIA|IA|IA|IAIAIAIA|AIA]IAIA|IA]A
Rights Data and Restricted Computer
Software.
52.227-16 Additional Data 27.409(h) C |Yes| | A A A
Requirements.
52.227-17 Rights in Data—Special 27.409(i) C |Yes| | A|lA|A|A|A|A|O|O|A A (0] A
Works.
52.227-18 Rights in Data—Existing 27.409() C |Yes| | AlA|A|A|A|A A A A A A
Works.
52.227-19 Commercial Computer 27.409(k) C |Yes| | A A A A
Software—Restricted Rights.
52.227-20 Rights in Data—SBIR 27.409(1) C |Yes| | Al A
Program.
52.227-21 Technical Data Declaration, [27.409(q) C |Yes| | AlAIA|IAIAIAIA|IA|A|AIA|A|A|IA|IA]|IAIA
Revision, and Withholding of
Payment—Major Systems.
52.227-22 Major System—Minimum 27.409(r) C |Yes| | AlAIA|IAAIA|IAIAIA]IAIAIAA|IA]AIALA

Rights.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | CR [T&M][ LMV [com|DDR[A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.227-23 Rights to Proposal Data 27.409(s) C |Yes| | A A A A A A A A A A A A A A A A A
(Technical).
52.228-1 Bid Guarantee. 28.101-2 P |Yes| | AlA|IA|IAAIA|IA|IAIA|IA|AIA|AIA]IAIA|A]A
52.228-2 Additional Bond Security. 28.106-4 C |Yes| | A A A A A A A A A A A A A A A A A A
52.228-3 Workers’ Compensation 28.309(a) C |Yes| | A A A A A A
Insurance (Defense Base Act).
52.228-4 Workers’ Compensation and  [28.309(b) C |Yes| | A A A A A A
War-Hazard Insurance Overseas.
52.228-5 Insurance—Work on a 28.310 C |Yes| | A A A A A A|lA|]A]|A A
Government Installation.
52.228-7 Insurance—Liability to Third |28.311-1 C |Yes| | A A A A A A
Persons.
52.228-8 Liability and Insurance— 28.312 C |Yes| | R A
Leased Motor Vehicles.
52.228-9 Cargo Insurance. 28.313(a) C |Yes| | A A
52.228-10 Vehicular and General Public [28.313(b) C |Yes| | A
Liability Insurance.
52.228-11 Pledges of Assets. 28.203-6 C |Yes| | AlA|A|IA|A|A|IA|A|IA|IA|AIA|A|A]JA]IA|A]|A
52.228-12 Prospective Subcontractor 28.106-4(b) C |Yes| | A A A A
Requests for Bonds.
52.228-13 Alternative Payment 28.102-3(b) C |Yes| | Al A | A A
Protections.
52.228-14 Trrevocable Letter of Credit. |28.204-4 C |Yes| | AlA|A|IAAIA|IA|A|IA|IA|AIA|A|A]IA]IA|IA]|A
52.228-15 Performance and Payment 28.102-3(a) C |Yes| | A A A
Bonds—Construction.
52.228-16 Performance and Payment 28.103-4 C | No| | AlA|A|A|A|A Al A]|A A|A|A|A A
Bonds—Other Than Construction.
Alternate I 28.103-4 C | No| | AlA|A]A]A|A Al A]|A AlA]AL|A A
52.229-1 State and Local Taxes. 29.401-1 C |Yes| | A
52.229-2 North Carolina State and Local [29.401-2 C |Yes| | A A
Sales and Use Tax.
Alternate I 29.401-2 C |Yes| | Al A
52.229-3 Federal, State, and Local 29.401-3 C |Yes| | A A A A A A A A A A A A
Taxes.
52.229-4 Federal, State, and Local Taxes {29.401-3 C |Yes| | A A A A A A A A A A A A
(State and Local Adjustments).
52.229-6 Taxes—Foreign Fixed-Price  [29.402-1(a) C |Yes| | A A A A A A A A A A A A
Contracts.
52.229-7 Taxes—Fixed-Price Contracts |29.402-1(b) C |Yes| | A A A A A A A A A A A A A
with Foreign Governments.
52.229-8 Taxes—Foreign 29.402-2(a) C |Yes| | A A A A A A A A A A A

Cost-Reimbursement Contracts.
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | cR [T&M][ LMV [com|DDR|A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc
52.229-9 Taxes—Cost-Reimbursement  |29.402-2(b) C |Yes| | A A A A A A A A A A A
Contracts with Foreign Governments.
52.229-10 State of New Mexico Gross [29.401-4(b) C |Yes| | A A A A A A A A A A A A

Receipts and Compensating Tax.

52.230-1 Cost Accounting Standards 30.201-3 P Nl K|A|A|A|A|AIA|A|AIA|IAIAIA]A|IA]A|A A

Notices and Certification.

Alternate 1 30.201-3(b) P Nl K|A|A|A|A|A|A|A|AIA|AIA|JA|A|A|A|A A
52.230-2 Cost Accounting Standards. 30.201-4(a) C |Yes| | A A A A A A A A A A A A A A A A A
52.230-3 Disclosure and Consistency of |30.201-4(b)(1) C |Yes| | A A A A A A A A A A A A A A A A A

Cost Accounting Practices.

52.230-4 Consistency in Cost 30.201-4(c) C |Yes| | A A A A Al A Al A A A|lA|A]|A A Al A A

Accounting Practices.

52.230-5 Cost Accounting Standards— [30.301-4(e) C |Yes| | A A A A A A A A A A A A A A A A A

Educational Institution.

52.230-6 Administration of Cost 30.201-4(d) C |Yes| | AlA|A|A|A|A|IA|IA|IA|IA|IA|A|AIA]IAI|A A

Accounting Standards.

52.230-7 Proposal Disclosure—Cost 30.201-3(c) P | No| K A A A A A A A A A A A A A A A A A

Accounting Practice Changes.
52.232-1 Payments. 32.111(a)(1) C |Yes| | R R A Al A
52.232-2 Payments under Fixed-Price  |32.111(a)(2) C |Yes| | R

Research and Development Contracts.
52.232-3 Payments under Personal 32.111(a)(3) c |Yes| | a a

Service Contracts.

52.232-4 Payments under Transportation |32.111(a)(4) C |Yes| | R | A

Contracts and Transportation-Related

Services Contracts.

52.232-5 Payments under Fixed-Price  |32.111(a)(5) C |Yes R

Construction Contracts.

52.232-6 Payment under 32.111(a)(6) C |Yes| | A A

Communication Service Contracts with

Common Carriers.

52.232-7 Payments under 32.111(a)(7) C |Yes| | A

Time-and-Materials and Labor-Hour

Contracts.

Alternate I 32.111(b) C |Yes| | A

Alternate 11 32.111(b) C |Yes| | A
52.232-8 Discounts for Prompt Payment. [32.111(b)(1) C |Yes| | A A A A A
52.232-9 Limitation on Withholding of [32.111(b)(2) C |Yes| | A A A A A A A A

Payments.

52.232-10 Payments under Fixed-Price |32.111(c)(1) C |Yes A

Architect-Engineer Contracts.

52.232-11 Extras. 32.111(c)(2) C |Yes| | A A A Al A|A
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FAC 2005-09 MAY 19, 2006

SUBPART 2.1—DEFINITIONS

2.101

“Federal information system” means an information sys-
tem (44 U.S.C. 3502(8)) used or operated by a Federal agency,
or a contractor or other organization on behalf of the agency.

“Federal Technical Data Solution (FedTeDS)” is a web
application integrated with the Governmentwide Point of
Entry (GPE) and the Central Contractor Registration (CCR)
system for distribution of information related to contract
opportunities. It is designed to enhance controls on the access
and distribution of solicitation requirements or other docu-
ments when controls are necessary according to agency pro-
cedures. FedTeDS may be found on the Internet at https.//
www.fedteds.gov.

“Federally-controlled facilities” means—

(1)(1) Federally-owned buildings or leased space,
whether for single or multi-tenant occupancy, and its grounds
and approaches, all or any portion of which is under the juris-
diction, custody or control of a department or agency;

(i1) Federally-controlled commercial space shared
with non-government tenants. For example, if a department
or agency leased the 10th floor of a commercial building, the
Directive applies to the 10th floor only; and

(iii) Government owned, contractor-operated facili-
ties, including laboratories engaged in national defense
research and production activities.

(2) The term does not apply to educational institutions
that conduct activities on behalf of departments or agencies or
at which Federal employees are hosted unless specifically
designated as such by the sponsoring department or agency.

“Federally Funded Research and Development Centers
(FFRDC’s)” means activities that are sponsored under a broad
charter by a Government agency (or agencies) for the purpose
of performing, analyzing, integrating, supporting, and/or
managing basic or applied research and/or development, and
that receive 70 percent or more of their financial support from
the Government; and—

(1) A long-term relationship is contemplated;

(2) Most or all of the facilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and supplier
data, employees, and facilities beyond that common in a nor-
mal contractual relationship.

“Final indirect cost rate” means the indirect cost rate estab-
lished and agreed upon by the Government and the contractor
as not subject to change. It is usually established after the close
of the contractor’s fiscal year (unless the parties decide upon
adifferent period) to which it applies. For cost-reimbursement
research and development contracts with educational institu-
tions, it may be predetermined; that is, established for a future
period on the basis of cost experience with similar contracts,
together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot models.

“First article testing” means testing and evaluating the first
article for conformance with specified contract requirements
before or in the initial stage of production.

“F.0.b.” means free on board. This term is used in conjunc-
tion with a physical point to determine—

(1) The responsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.0.b. destination” means free on board at destination;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor is responsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.o0.b. origin” means free on board at origin; i.e., the seller
or consignor places the goods on the conveyance. Unless the
contract provides otherwise, the buyer or consignee is respon-
sible for the cost of shipping and risk of loss. For use in the
clause at 52.247-29, see the definition at 52.247-29(a).

“F.0.b.”...(For other types of F.0.b., see 47.303).

“Forward pricing rate agreement” means a written agree-
ment negotiated between a contractor and the Government to
make certain rates available during a specified period for use
in pricing contracts or modifications. These rates represent
reasonable projections of specific costs that are not easily esti-
mated for, identified with, or generated by a specific contract,
contract end item, or task. These projections may include rates
for such things as labor, indirect costs, material obsolescence
and usage, spare parts provisioning, and material handling.

“Forward pricing rate recommendation” means a rate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a for-
ward pricing rate agreement.

“Freight” means supplies, goods, and transportable
property.

“Full and open competition,” when used with respect to a
contract action, means that all responsible sources are permit-
ted to compete.

“General and administrative (G&A) expense” means any
management, financial, and other expense which is incurred
by or allocated to a business unit and which is for the general
management and administration of the business unit as a
whole. G&A expense does not include those management
expenses whose beneficial or causal relationship to cost
objectives can be more directly measured by a base other than
a cost input base representing the total activity of a business
unit during a cost accounting period.

“Governmentwide acquisition contract (GWAC)” means a
task-order or delivery-order contract for information technol-
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2.101

FEDERAL ACQUISITION REGULATION

ogy established by one agency for Governmentwide use that
is operated—

(1) By an executive agent designated by the Office of
Management and Budget pursuant to 40 U.S.C. 11302(e); or

(2) Under a delegation of procurement authority issued
by the General Services Administration (GSA) prior to
August 7, 1996, under authority granted GSA by former sec-
tion 40 U.S.C. 759, repealed by Pub. L. 104-106. The Econ-
omy Act does not apply to orders under a Governmentwide
acquisition contract.

“Governmentwide point of entry (GPE)” means the single
point where Government business opportunities greater than
$25,000, including synopses of proposed contract actions,
solicitations, and associated information, can be accessed
electronically by the public. The GPE is located at http://
www.fedbizopps.gov.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” means the official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space Administration,
and the Coast Guard, the term also includes any nonprofit
research institution that was an integral part of such a college
or university before November 14, 1986.

“HUBZone” means a historically underutilized business
zone that is an area located within one or more qualified cen-
sus tracts, qualified nonmetropolitan counties, or lands within
the external boundaries of an Indian reservation.

“HUBZone small business concern” means a small busi-
ness concern that appears on the List of Qualified HUBZone
Small Business Concerns maintained by the Small Business
Administration.

“Humanitarian or peacekeeping operation” means a mili-
tary operation in support of the provision of humanitarian or
foreign disaster assistance or in support of a peacekeeping
operation under Chapter VI or VII of the Charter of the United
Nations. The term does not include routine training, force
rotation, or stationing (10 U.S.C.2302(8) and
41 U.S.C. 259(d)).

“In writing,” “writing,” or “written” means any worded or
numbered expression that can be read, reproduced, and later
communicated, and includes electronically transmitted and
stored information.

“Indirect cost” means any cost not directly identified with
a single final cost objective, but identified with two or more
final cost objectives or with at least one intermediate cost
objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a given
period to direct labor cost, manufacturing cost, or another
appropriate base for the same period (see also “final indirect
cost rate”).
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“Ineligible” means excluded from Government contract-
ing (and subcontracting, if appropriate) pursuant to statutory,
Executive order, or regulatory authority other than this regu-
lation (48 CFR Chapter 1) and its implementing and supple-
menting regulations; for example, pursuant to the Davis-
Bacon Act and its related statutes and implementing regula-
tions, the Service Contract Act, the Equal Employment
Opportunity Acts and Executive orders, the Walsh-Healey
Public Contracts Act, the Buy American Act, or the Environ-
mental Protection Acts and Executive orders.

“Information other than cost or pricing data” means any
type of information that is not required to be certified in accor-
dance with 15.406-2 and is necessary to determine price rea-
sonableness or cost realism. For example, such information
may include pricing, sales, or cost information, and includes
cost or pricing data for which certification is determined inap-
plicable after submission.

“Information security” means protecting information and
information systems from unauthorized access, use, disclo-
sure, disruption, modification, or destruction in order to pro-
vide—

(1) Integrity, which means guarding against improper
information modification or destruction, and includes ensur-
ing information nonrepudiation and authenticity;

(2) Confidentiality, which means preserving authorized
restrictions on access and disclosure, including means for pro-
tecting personal privacy and proprietary information; and

(3) Availability, which means ensuring timely and reli-
able access to, and use of, information.

“Information technology” means any equipment, or inter-
connected system(s) or subsystem(s) of equipment, that is
used in the automatic acquisition, storage, analysis, evalua-
tion, manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information by the agency.

(1) For purposes of this definition, equipment is used by
an agency if the equipment is used by the agency directly or
is used by a contractor under a contract with the agency that
requires—

(i) Its use; or
(i1) To a significant extent, its use in the performance
of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment (including imaging peripherals,
input, output, and storage devices necessary for security and
surveillance), peripheral equipment designed to be controlled
by the central processing unit of a computer, software, firm-
ware and similar procedures, services (including support ser-
vices), and related resources.

(3) The term “information technology” does not include
any equipment that—

(1) Is acquired by a contractor incidental to a con-
tract; or
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(1) Contains imbedded information technology that
is used as an integral part of the product, but the principal
function of which is not the acquisition, storage, analysis,
evaluation, manipulation, management, movement, control,
display, switching, interchange, transmission, or reception of
data or information. For example, HVAC (heating, ventila-
tion, and air conditioning) equipment, such as thermostats or
temperature control devices, and medical equipment where
information technology is integral to its operation, are not
information technology.

“Inherently governmental function” means, as a matter of
policy, a function that is so intimately related to the public
interest as to mandate performance by Government employ-
ees. This definition is a policy determination, not a legal deter-
mination. An inherently governmental function includes
activities that require either the exercise of discretion in apply-

ing Government authority, or the making of value judgments
in making decisions for the Government. Governmental func-
tions normally fall into two categories: the act of governing,
i.e., the discretionary exercise of Government authority, and
monetary transactions and entitlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(1) Bind the United States to take or not to take some
action by contract, policy, regulation, authorization, order, or
otherwise;

(i) Determine, protect, and advance United States
economic, political, territorial, property, or other interests by
military or diplomatic action, civil or criminal judicial pro-
ceedings, contract management, or otherwise;

(FAC 2005-09) 2.1-8.1
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(iii) Significantly affect the life, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control officers
or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection, con-
trol, or disbursement of Federal funds.

(2) Inherently governmental functions do not normally
include gathering information for or providing advice, opin-
ions, recommendations, or ideas to Government officials.
They also do not include functions that are primarily ministe-
rial and internal in nature, such as building security, mail oper-
ations, operation of cafeterias, housekeeping, facilities
operations and maintenance, warehouse operations, motor
vehicle fleet management operations, or other routine electri-
cal or mechanical services.

“Inspection” means examining and testing supplies or ser-
vices (including, when appropriate, raw materials, compo-
nents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a stip-
ulated consideration, one party undertakes to indemnify
another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or services
performed (see also “proper invoice”).

“Irrevocable letter of credit” means a written commitment
by a federally insured financial institution to pay all or part of
a stated amount of money, until the expiration date of the let-
ter, upon the Government’s (the beneficiary) presentation of
a written demand for payment. Neither the financial institu-
tion nor the offeror/contractor can revoke or condition the let-
ter of credit.

“Labor surplus area” means a geographical area identified
by the Department of Labor in accordance with
20 CFR Part 654, Subpart A, as an area of concentrated
unemployment or underemployment or an area of labor
surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is substantially
in labor surplus areas if the costs incurred under the contract
on account of manufacturing, production, or performance of
appropriate services in labor surplus areas exceed 50 percent
of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable
inspection.

“Major system” means that combination of elements that
will function together to produce the capabilities required to

fulfill a mission need. The elements may include hardware,
equipment, software, or any combination thereof, but exclude
construction or other improvements to real property. A system
is a major system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, development,
test, and evaluation for the system are estimated to be more
than $115,000,000 (based on fiscal year 1990 constant dol-
lars) or the eventual total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency is responsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget
Circular A-109, entitled “Major System Acquisitions,”
whichever is greater; or

(3) The system is designated a “major system” by the
head of the agency responsible for the system
(10 U.S.C. 2302 and 41 U.S.C. 403).

“Make-or-buy program” means that part of a contractor’s
written plan for a contract identifying those major items to be
produced or work efforts to be performed in the prime con-
tractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy agency
needs.

“Master solicitation” means a document containing special
clauses and provisions that have been identified as essential
for the acquisition of a specific type of supply or service that
is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may...” mean that no person is required, authorized, or
permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or ser-
vices using simplified acquisition procedures, the aggregate
amount of which does not exceed the micro-purchase
threshold.

“Micro-purchase threshold” means $2,500, except it
means—

(1) For construction subject to the Davis-Bacon Act,
$2,000; and

(2) For acquisitions of supplies or services that, as deter-
mined by the head of the agency, are to be used to support a
contingency operation or to facilitate defense against or
recovery from nuclear, biological, chemical, or radiological
attack, as described in 13.201(g)(1), except for construction
subject to the Davis-Bacon Act (41 U.S.C. 428a)—

(1) $15,000 in the case of any contract to be awarded
and performed, or purchase to be made, inside the United
States; and



2.101

FEDERAL ACQUISITION REGULATION

(i1) $25,000 in the case of any contract to be awarded
and performed, or purchase to be made, outside the United
States.

“Minority Institution” means an institution of higher edu-
cation meeting the requirements of Section 1046(3) of the
Higher Education Act of 1965 (20 U.S.C. 1067k), including a
Hispanic-serving institution of higher education, as defined in
Section 316(b)(1) of the Act (20 U.S.C. 1101a).

“Multi-agency contract (MAC)” means a task-order or
delivery-order contract established by one agency for use by
Government agencies to obtain supplies and services, consis-
tent with the Economy Act (see 17.500(b)). Multi-agency
contracts include contracts for information technology estab-
lished pursuant to 40 U.S.C. 11314(a)(2).

“Must” (see “shall”).

“National defense” means any activity related to programs
for military or atomic energy production or construction, mil-
itary assistance to any foreign nation, stockpiling, or space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in contro-
versy. A neutral person may be a permanent or temporary
officer or employee of the Federal Government or any other
individual who is acceptable to the parties. A neutral person
must have no official, financial, or personal conflict of interest
with respect to the issues in controversy, unless the interest is
fully disclosed in writing to all parties and all parties agree that
the neutral person may serve (5 U.S.C. 583).

“Nondevelopmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

(2) Any item described in paragraph (1) of this defini-
tion that requires only minor modification or modifications of
atype customarily available in the commercial marketplace in
order to meet the requirements of the procuring department or
agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely because
the item is not yet in use.

“Novation agreement” means a legal instrument—

(1) Executed by the—

(1) Contractor (transferor);
(i1) Successor in interest (transferee); and
(iii) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes all
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obligations under the contract, and the Government recog-
nizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if accepted,
would bind the offeror to perform the resultant contract.
Responses to invitations for bids (sealed bidding) are offers
called “bids” or “sealed bids”; responses to requests for pro-
posals (negotiation) are offers called “proposals”; however,
responses to requests for quotations (simplified acquisition)
are “quotations,” not offers. For unsolicited proposals, see
Subpart 15.6.

“Online Representations and Certifications Application
(ORCA)” means the primary Government repository for con-
tractor submitted representations and certifications required
for the conduct of business with the Government. ORCA is
part of the Business Partner Network (BPN). ORCA is located
at http://orca.bpn.gov.

“Offeror” means offeror or bidder.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizational conflict of interest” means that because of
other activities or relationships with other persons, a person is
unable or potentially unable to render impartial assistance or
advice to the Government, or the person’s objectivity in per-
forming the contract work is or might be otherwise impaired,
or a person has an unfair competitive advantage.

“Outlying areas” means—

(1) Commonwealths. (i) Puerto Rico.
(i) The Northern Mariana Islands;
(2) Territories. (i) American Samoa.
(i) Guam.
(iii) U.S. Virgin Islands; and
(3) Minor outlying islands. (i) Baker Island.
(i1) Howland Island.
(ii1) Jarvis Island.
(iv) Johnston Atoll.
(v) Kingman Reef.
(vi) Midway Islands.
(vii) Navassa Island.
(viii) Palmyra Atoll.
(ix) Wake Atoll.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher rate
paid for extra-pay-shift work.
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5.000 Scope of part.
This part prescribes policies and procedures for publiciz-
ing contract opportunities and award information.

5.001 Definition.

“Contract action,” as used in this part, means an action
resulting in a contract, as defined in Subpart 2.1, including
actions for additional supplies or services outside the existing
contract scope, but not including actions that are within the
scope and under the terms of the existing contract, such as
contract modifications issued pursuant to the Changes clause,
or funding and other administrative changes.

5.002 Policy.

Contracting officers must publicize contract actions in
order to—

(a) Increase competition;

(b) Broaden industry participation in meeting Government
requirements; and

(c) Assist small business concerns, veteran-owned small
business concerns, service-disabled veteran-owned small
business concerns, HUBZone small business concerns, small
disadvantaged business concerns, and women-owned small
business concerns in obtaining contracts and subcontracts.

5.003 Governmentwide point of entry.
For any requirement in the FAR to publish a notice, the
contracting officer must transmit the notices to the GPE.

Subpart 5.1—Dissemination of Information

5.101 Methods of disseminating information.

(a) As required by the Small Business Act
(15 U.S.C. 637(e)) and the Office of Federal Procurement
Policy Act (41 U.S.C. 416), contracting officers must dissem-
inate information on proposed contract actions as follows:

(1) For proposed contract actions expected to exceed
$25,000, by synopsizing in the GPE (see 5.201).

(2) For proposed contract actions expected to exceed
$10,000, but not expected to exceed $25,000, by displaying in
a public place, or by any appropriate electronic means, an
unclassified notice of the solicitation or a copy of the solici-
tation satisfying the requirements of 5.207(c). The notice must
include a statement that all responsible sources may submit a
response which, if timely received, must be considered by the
agency. The information must be posted not later than the date
the solicitation is issued, and must remain posted for at least
10 days or until after quotations have been opened, whichever
is later.

(1) If solicitations are posted instead of a notice, the
contracting officer may employ various methods of satisfying
the requirements of 5.207(c). For example, the contracting
officer may meet the requirements of 5.207(c) by stamping the

solicitation, by a cover sheet to the solicitation, or by placing
a general statement in the display room.

(i1) The contracting officer need not comply with the
display requirements of this section when the exemptions at
5.202(a)(1), (a)(4) through (a)(9), or (a)(11) apply, when oral
or Federal Acquisition Computer Network (FACNET) solic-
itations are used, or when providing access to a notice of pro-
posed contract action and solicitation through the GPE and the
notice permits the public to respond to the solicitation
electronically.

(ii1) Contracting officers may use electronic posting
of requirements in a place accessible by the general public at
the Government installation to satisfy the public display
requirement. Contracting offices using electronic systems for
public posting that are not accessible outside the installation
must periodically publicize the methods for accessing the
information.

(b) In addition, one or more of the following methods may
be used:

(1) Preparing periodic handouts listing proposed con-
tracts, and displaying them as in 5.101(a)(2).

(2) Assisting local trade associations in disseminating
information to their members.

(3) Making brief announcements of proposed contracts
to newspapers, trade journals, magazines, or other mass com-
munication media for publication without cost to the
Government.

(4) Placing paid advertisements in newspapers or other
communications media, subject to the following limitations:

(i) Contracting officers shall place paid advertise-
ments of proposed contracts only when it is anticipated that
effective competition cannot be obtained otherwise (see
5.205(d)).

(i) Contracting officers shall not place advertise-
ments of proposed contracts in a newspaper published and
printed in the District of Columbia unless the supplies or ser-
vices will be furnished, or the labor performed, in the District
of Columbia or adjoining counties in Maryland or Virginia
(44 U.S.C. 3701).

(iii) Advertisements published in newspapers must
be under proper written authority in accordance with
44 U.S.C. 3702 (see 5.502(a)).

5.102 Availability of solicitations.

(a)(1) Except as provided in paragraph (a)(5) of this sec-
tion, the contracting officer must make available through the
GPE solicitations synopsized through the GPE, including
specifications, technical data, and other pertinent information
determined necessary by the contracting officer. Transmis-
sions to the GPE must be in accordance with the interface
description  available via the Internet at htp:/
www.fedbizopps.gov.

5.1-1
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(2) The contracting officer is encouraged, when practi-
cable and cost-effective, to make accessible through the GPE
additional information related to a solicitation.

(3) The contracting officer must ensure that solicitations
transmitted to FACNET are forwarded to the GPE to satisfy
the requirements of paragraph (a)(1) of this section.

(4) When an agency determines that a solicitation con-
tains information that requires additional controls to monitor
access and distribution (e.g., technical data, specifications,
maps, building designs, schedules, etc.), the information shall
be made available through the Federal Technical Data Solu-
tion (FedTeDS) unless an exception in paragraph (a)(5) of this
section applies. When FedTeDS is used, it shall be used in
conjunction with the GPE to meet the synopsis and advertis-
ing requirements of this part.

(5) The contracting officer need not make a solicitation
available through the GPE, or make other information avail-
able through FedTeDS as required in paragraph (a)(4) of this
section, when—

(1) Disclosure would compromise the national secu-
rity (e.g., would result in disclosure of classified information,
or information subject to export controls) or create other secu-
rity risks. The fact that access to classified matter may be nec-
essary to submit a proposal or perform the contract does not,
in itself, justify use of this exception;

(i1) The nature of the file (e.g., size, format) does not
make it cost-effective or practicable for contracting officers to
provide access to the solicitation through the GPE;

(iii) Agency procedures specify that the use of FedT-
eDS does not provide sufficient controls for the information
to be made available and an alternative means of distributing
the information is more appropriate; or

(iv) The agency’s senior procurement executive
makes a written determination that access through the GPE is
not in the Government’s interest.

(b) When the contracting officer does not make a solicita-
tion available through the GPE pursuant to paragraph (a)(5) of
this section, the contracting officer—

(1) Should employ other electronic means (e.g., CD-
ROM or electronic mail) whenever practicable and cost-
effective. When solicitations are provided electronically on
physical media (e.g., disks) or in paper form, the contracting
officer must—

(1) Maintain a reasonable number of copies of solic-
itations, including specifications and other pertinent informa-
tion determined necessary by the contracting officer (upon
request, potential sources not initially solicited should be
mailed or provided copies of solicitations, if available);

(i) Provide copies on a “first-come-first-served”
basis, for pickup at the contracting office, to publishers, trade
associations, information services, and other members of the
public having a legitimate interest (for construction, see
36.211); and

(ii1) Retain a copy of the solicitation and other doc-
uments for review by and duplication for those requesting
copies after the initial number of copies is exhausted; and

(2) May require payment of a fee, not exceeding the
actual cost of duplication, for a copy of the solicitation
document.

(¢) In addition to the methods of disseminating proposed
contract information in 5.101(a) and (b), provide, upon
request to small business concerns, as required by
15 U.S.C. 637(b)—

(1) A copy of the solicitation and specifications. In the
case of solicitations disseminated by electronic data inter-
change, solicitations may be furnished directly to the elec-
tronic address of the small business concern;

(2) The name and telephone number of an employee of
the contracting office who will answer questions on the solic-
itation; and

(3) Adequate citations to each applicable major Federal
law or agency rule with which small business concerns must
comply in performing the contract.

(d) When electronic commerce (see Subpart 4.5) is used in
the solicitation process, availability of the solicitation may be
limited to the electronic medium.

(e) Provide copies of a solicitation issued under other than
full and open competition to firms requesting copies that were
not initially solicited, but only after advising the requester of
the determination to limit the solicitation to a specified firm
or firms as authorized under Part 6.

() This section 5.102 applies to classified contracts to the

extent consistent with agency security requirements (see
5.202(a)(1)).
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including those resulting from a previously synopsized
advance notice, unless one of the exceptions in 5.202 applies.

(b) Federally Funded Research and Development Centers.
Before establishing a Federally Funded Research and Devel-
opment Center (FFRDC) (see Part 35) or before changing its
basic purpose and mission, the sponsor must transmit at least
three notices over a 90-day period to the GPE and the Federal
Register, indicating the agency’s intention to sponsor an
FFRDC or change the basic purpose and mission of an
FFRDC. The notice must indicate the scope and nature of the
effort to be performed and request comments. Notice is not
required where the action is required by law.

(c) Special notices. Contracting officers may transmit to
the GPE special notices of procurement matters such as busi-
ness fairs, long-range procurement estimates, prebid or pre-
proposal conferences, meetings, and the availability of draft
solicitations or draft specifications for review.

(d) Architect-engineering services. Contracting officers
must publish notices of intent to contract for architect-engi-
neering services as follows:

(1) Except when exempted by 5.202, contracting offic-
ers must transmit to the GPE a synopsis of each proposed con-
tract action for which the total fee (including phases and
options) is expected to exceed $25,000.

(2) When the total fee is expected to exceed $10,000 but
not exceed $25,000, the contracting officer must comply with
5.101(a)(2). When the proposed contract action is not required
to be synopsized under paragraph (d)(1) of this section, the
contracting officer must display a notice of the solicitation or
a copy of the solicitation in a public place at the contracting
office. Other optional publicizing methods are authorized in
accordance with 5.101(b).

(e) Public-private competitions under OMB Circular A-
76. (1) The contracting officer shall make a formal public
announcement for each streamlined or standard competition.
The public announcement shall include, at a minimum, the
agency, agency component, location, type of competition
(streamlined or standard), activity being competed, incum-
bent service providers, number of Government personnel per-
forming the activity, name of the Competitive Sourcing
Official, name of the contracting officer, name of the Agency
Tender Official, and projected end date of the competition.

(2) The contracting officer shall announce the end of the
streamlined or standard competition by making a formal pub-
lic announcement of the performance decision. (See OMB
Circular A-76.)

(f) Section 8(a) competitive acquisition. When a national
buy requirement is being considered for competitive acquisi-
tion limited to eligible 8(a) concerns under Subpart 19.8, the
contracting officer must transmit a synopsis of the proposed
contract action to the GPE. The synopsis may be transmitted
to the GPE concurrent with submission of the agency offering

(see 19.804-2) to the Small Business Administration (SBA).
The synopsis should also include information—

(1) Advising that the acquisition is being offered for
competition limited to eligible 8(a) concerns;

(2) Specifying the North American Industry Classifica-
tion System (NAICS) code;

(3) Advising that eligibility to participate may be
restricted to firms in either the developmental stage or the
developmental and transitional stages; and

(4) Encouraging interested 8(a) firms to request a copy
of the solicitation as expeditiously as possible since the solic-
itation will be issued without further notice upon SBA accep-
tance of the requirement for the section 8(a) program.

5.206 Notices of subcontracting opportunities.

(a) The following entities may transmit a notice to the GPE
to seek competition for subcontracts, to increase participation
by qualified HUBZone small business, small, small disadvan-
taged, women-owned small business, veteran-owned small
business and service-disabled veteran-owned small business
concerns, and to meet established subcontracting plan goals:

(1) A contractor awarded a contract exceeding
$100,000 that is likely to result in the award of any
subcontracts.

(2) A subcontractor or supplier, at any tier, under a con-
tract exceeding $100,000, that has a subcontracting opportu-
nity exceeding $10,000.

(b) The notices must describe—

(1) The business opportunity;

(2) Any prequalification requirements; and

(3) Where to obtain technical data needed to respond to
the requirement.

5.207 Preparation and transmittal of synopses.
(a) Content. Each synopsis transmitted to the GPE must

address the following data elements, as applicable:

(1) Action Code.

(2) Date.

(3) Year.

(4) Government Printing Office (GPO) Billing Account
Code.

(5) Contracting Office ZIP Code.

(6) Classification Code.

(7) Contracting Office Address.

(8) Subject.

(9) Proposed Solicitation Number.

(10) Opening and Closing Response Date.

(11) Contact Point or Contracting Officer.

(12) Contract Award and Solicitation Number.

(13) Contract Award Dollar Amount.

(14) Contract Line Item Number.

(15) Contract Award Date.

(16) Contractor.

523
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(17) Description.

(18) Place of Contract Performance.

(19) Set-aside Status.

(b) Transmittal. Transmissions to the GPE must be in
accordance with the interface description available via the
Internet at http://www.fedbizopps.gov.

(¢) General format for “Description.” Prepare a clear and
concise description of the supplies or services that is not
unnecessarily restrictive of competition and will allow a pro-
spective offeror to make an informed business judgment as to
whether a copy of the solicitation should be requested includ-
ing the following, as appropriate:

(1) National Stock Number (NSN) if assigned.

(2) Specification and whether an offeror, its product, or
service must meet a qualification requirement in order to be
eligible for award, and identification of the office from which
additional information about the qualification requirement
may be obtained (see Subpart 9.2).

(3) Manufacturer, including part number, drawing
number, etc.

(4) Size, dimensions, or other form, fit or functional
description.

(5) Predominant material of manufacture.

(6) Quantity, including any options for additional
quantities.

(7) Unit of issue.

(8) Destination information.

(9) Delivery schedule.

(10) Duration of the contract period.

(11) For a proposed contract action in an amount esti-
mated to be greater than $25,000 but not greater than the sim-
plified acquisition threshold, enter—

(1) A description of the procedures to be used in
awarding the contract (e.g., request for oral or written quota-
tion or solicitation); and

(i1) The anticipated award date.

(12) For Architect-Engineer projects and other projects
for which the supply or service codes are insufficient, provide
brief details with respect to: location, scope of services
required, cost range and limitations, type of contract, esti-
mated starting and completion dates, and any significant eval-
uation factors.

5.2-4

(13) Numbered notes (see paragraph (e) of this section),
including instructions for set-asides for small businesses.

(14) In the case of noncompetitive contract actions
(including those that do not exceed the simplified acquisition
threshold), identify the intended source (see paragraph (e) of
this section) and insert a statement of the reason justifying the
lack of competition.

(15) Insert a statement that all responsible sources may
submit a bid, proposal, or quotation which shall be considered
by the agency.

(16) If solicitations synopsized through the GPE will
not be made available through the GPE, provide information
on how to obtain the solicitation.

(17) If the solicitation will be made available to inter-
ested parties through electronic data interchange, provide any
information necessary to obtain and respond to the solicitation
electronically.

(18) If the technical data required to respond to the
solicitation will not be furnished as part of such solicitation,
identify the source in the Government, such as FedTeDS
(https.://www.fedteds.gov), from which the technical data may
be obtained.

(d) Set-asides. When the proposed acquisition provides for
a total or partial small business set-aside, HUBZone small
business set-aside, or a service-disabled veteran-owned small
business set-aside, the appropriate Numbered Note will be
cited.

(e) Numbered notes. Numbered Notes are footnotes to be
used by contracting officers to eliminate the unnecessary
duplication of information that appears in various announce-
ments. An explanation of the numbered notes appears at http:/
/mwww.fedbizopps.gov.

(f) Codes to be used in Synopses to identify services or sup-
plies. Contracting officers must use one of the classification
codes identified at http.//www.fedbizopps.gov/ to identify ser-
vices or supplies in synopses.

(g) Cancellation of synopsis. Contracting officers should
not publish notices of solicitation cancellations (or indefinite
suspensions) of proposed contract actions in the GPE. Can-
cellations of solicitations must be made in accordance with
14.209 and 14.404-1.
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7.105

(B) $5 million or more for the National Aeronau-
tics and Space Administration, the General Services Admin-
istration, and the Department of Energy; and

(C) $2 million or more for all other agencies.

(i1) If the strategy contemplates the award of multiple
contracts or orders, the thresholds in paragraph (d)(2)(i) of
this section apply to the cumulative maximum potential value,
including options, of the contracts and orders.

7.105 Contents of written acquisition plans.

In order to facilitate attainment of the acquisition objec-
tives, the plan must identify those milestones at which deci-
sions should be made (see paragraph (b)(18) of this section).
The plan must address all the technical, business, manage-
ment, and other significant considerations that will control the
acquisition. The specific content of plans will vary, depending
on the nature, circumstances, and stage of the acquisition. In
preparing the plan, the planner must follow the applicable
instructions in paragraphs (a) and (b) of this section, together
with the agency’s implementing procedures. Acquisition
plans for service contracts or orders must describe the strate-
gies for implementing performance-based acquisition meth-
ods or must provide rationale for not using those methods (see
Subpart 37.6).

(a) Acquisition background and objectives— (1)  State-
ment of need. Introduce the plan by a brief statement of need.
Summarize the technical and contractual history of the acqui-
sition. Discuss feasible acquisition alternatives, the impact of
prior acquisitions on those alternatives, and any related in-
house effort.

(2) Applicable conditions. State all significant condi-
tions affecting the acquisition, such as—

(i) Requirements for compatibility with existing or
future systems or programs; and

(i1) Any known cost, schedule, and capability or per-
formance constraints.

(3) Cost. Set forth the established cost goals for the
acquisition and the rationale supporting them, and discuss
related cost concepts to be employed, including, as appropri-
ate, the following items:

(1) Life-cycle cost. Discuss how life-cycle cost will
be considered. If it is not used, explain why. If appropriate,
discuss the cost model used to develop life-cycle-cost
estimates.

(i) Design-to-cost. Describe the design-to-cost
objective(s) and underlying assumptions, including the ratio-
nale for quantity, learning-curve, and economic adjustment
factors. Describe how objectives are to be applied, tracked,
and enforced. Indicate specific related solicitation and con-
tractual requirements to be imposed.

(iii) Application of should-cost. Describe the appli-
cation of should-cost analysis to the acquisition (see
15.407-4).

(4) Capability or performance. Specify the required
capabilities or performance characteristics of the supplies or
the performance standards of the services being acquired and
state how they are related to the need.

(5) Delivery or performance-period requirements.
Describe the basis for establishing delivery or performance-
period requirements (see Subpart 11.4). Explain and provide
reasons for any urgency if it results in concurrency of devel-
opment and production or constitutes justification for not pro-
viding for full and open competition.

(6) Trade-offs. Discuss the expected consequences of
trade-offs among the various cost, capability or performance,
and schedule goals.

(7) Risks. Discuss technical, cost, and schedule risks
and describe what efforts are planned or underway to reduce
risk and the consequences of failure to achieve goals. If con-
currency of development and production is planned, discuss
its effects on cost and schedule risks.

(8) Acquisition streamlining. If specifically designated
by the requiring agency as a program subject to acquisition
streamlining, discuss plans and procedures to—

(i) Encourage industry participation by using draft
solicitations, presolicitation conferences, and other means of
stimulating industry involvement during design and develop-
ment in recommending the most appropriate application and
tailoring of contract requirements;

(i1) Select and tailor only the necessary and cost-
effective requirements; and

(iii) State the timeframe for identifying which of
those specifications and standards, originally provided for
guidance only, shall become mandatory.

(b) Plan of action— (1) Sources. Indicate the prospective
sources of supplies or services that can meet the need. Con-
sider required sources of supplies or services (see Part 8) and
sources identifiable through databases including the Govern-
mentwide database of contracts and other procurement instru-
ments intended for use by multiple agencies available at
www.contractdirectory.gov. Include consideration of small
business, veteran-owned small business, service-disabled vet-
eran-owned small business, HUBZone small business, small
disadvantaged business, and women-owned small business
concerns (see Part 19), and the impact of any bundling that
might affect their participation in the acquisition (see 7.107)
(15 U.S.C. 644(e)). When the proposed acquisition strategy
involves bundling, identify the incumbent contractors and
contracts affected by the bundling. Address the extent and
results of the market research and indicate their impact on the
various elements of the plan (see Part 10).

(2) Competition. (1) Describe how competition will be
sought, promoted, and sustained throughout the course of the
acquisition. If full and open competition is not contemplated,
cite the authority in 6.302, discuss the basis for the application
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of that authority, identify the source(s), and discuss why full
and open competition cannot be obtained.

(1) Identify the major components or subsystems.
Discuss component breakout plans relative to these major
components or subsystems. Describe how competition will be
sought, promoted, and sustained for these components or
subsystems.

(iii) Describe how competition will be sought, pro-
moted, and sustained for spares and repair parts. Identify the
key logistic milestones, such as technical data delivery sched-
ules and acquisition method coding conferences, that affect
competition.

(iv) When effective subcontract competition is both
feasible and desirable, describe how such subcontract compe-
tition will be sought, promoted, and sustained throughout the
course of the acquisition. Identify any known barriers to
increasing subcontract competition and address how to over-
come them.

(3) Source-selection procedures. Discuss the source-
selection procedures for the acquisition, including the timing
for submission and evaluation of proposals, and the relation-
ship of evaluation factors to the attainment of the acquisition
objectives (see Subpart 15.3).

(4) Acquisition considerations. (i) For each contract
contemplated, discuss contract type selection (see Part 16);
use of multiyear contracting, options, or other special con-
tracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see
Subpart 1.4); whether sealed bidding or negotiation will be
used and why; whether equipment will be acquired by lease
or purchase (see Subpart 7.4) and why; and any other con-
tracting considerations. Provide rationale if a performance-
based acquisition will not be used or if a performance-based
acquisition for services is contemplated on other than a firm-
fixed-price basis (see 37.102(a), 16.103(d), and 16.505(a)(3)).

(i1) For each order contemplated, discuss—

(A) For information technology acquisitions, how
the capital planning and investment control requirements of
40 U.S.C. 11312 and OMB Circular A-130 will be met (see
7.103(t) and Part 39); and

(B) Why this action benefits the Government,
such as when—

(1) The agency can accomplish its mission
more efficiently and effectively (e.g., take advantage of the
servicing agency’s specialized expertise; or gain access to
contractors with needed expertise); or

(2) Ordering through an indefinite delivery
contract facilitates access to small business concerns, includ-
ing small disadvantaged business concerns, 8(a) contractors,
women-owned small business concerns, HUBZone small
business concerns, veteran-owned small business concerns, or
service-disabled veteran-owned small business concerns.

(5) Budgeting and funding. Include budget estimates,
explain how they were derived, and discuss the schedule for
obtaining adequate funds at the time they are required (see
Subpart 32.7).

(6) Product or service descriptions. Explain the choice
of product or service description types (including perfor-
mance-based acquisition descriptions) to be used in the
acquisition.

(7) Priorities, allocations, and allotments. When
urgency of the requirement dictates a particularly short deliv-
ery or performance schedule, certain priorities may apply. If
so, specify the method for obtaining and using priorities, allo-
cations, and allotments, and the reasons for them (see
Subpart 11.6).

(8) Contractor versus Government performance.
Address the consideration given to OMB Circular No. A-76
(see Subpart 7.3).

(9) Inherently governmental functions. Address the con-
sideration given to Subpart 7.5.

(10) Management information requirements. Discuss,
as appropriate, what management system will be used by the
Government to monitor the contractor’s effort.

(11) Make or buy. Discuss any consideration given to
make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable,
describe the test program of the contractor and the Govern-
ment. Describe the test program for each major phase of a
major system acquisition. If concurrency is planned, discuss
the extent of testing to be accomplished before production
release.

(13) Logistics considerations. Describe—

(i) The assumptions determining contractor or
agency support, both initially and over the life of the acquisi-
tion, including consideration of contractor or agency mainte-
nance and servicing (see Subpart 7.3) and distribution of
commercial items;

(i1) The reliability, maintainability, and quality assur-
ance requirements, including any planned use of warranties
(see Part 46);

(iii) The requirements for contractor data (including
repurchase data) and data rights, their estimated cost, and the
use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the neces-
sity to designate, in accordance with agency procedures, tech-
nical equipment as “standard” so that future purchases of the
equipment can be made from the same manufacturing source.

(14) Government-furnished property. Indicate any
property to be furnished to contractors, including material and
facilities, and discuss any associated considerations, such as
its availability or the schedule for its acquisition (see Part 45).

(15) Government-furnished information. Discuss any
Government information, such as manuals, drawings, and test
data, to be provided to prospective offerors and contractors.
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Indicate which information that requires additional controls to
monitor access and distribution (e.g., technical specifications,
maps, building designs, schedules, etc.), as determined by the
agency, is to be posted via the Federal Technical Data Solution
(FedTeDS) (see 5.102(a)).

(16) Environmental and energy conservation objec-
tives. Discuss all applicable environmental and energy con-
servation objectives associated with the acquisition (see
Part 23), the applicability of an environmental assessment or
environmental impact statement (see 40 CFR 1502), the pro-
posed resolution of environmental issues, and any environ-
mentally-related requirements to be included in solicitations
and contracts.

(17) Security considerations. For acquisitions dealing
with classified matters, discuss how adequate security will be
established, maintained, and monitored (see Subpart 4.4). For
information technology acquisitions, discuss how agency
information security requirements will be met. For acquisi-
tions requiring contractor physical access to a federally-con-
trolled facility or access to a Federal information system,
discuss how agency requirements for personal identity verifi-
cation of contractors will be met (see Subpart 4.13).

(18) Contract administration. Describe how the con-
tract will be administered. In contracts for services, include
how inspection and acceptance corresponding to the work
statement’s performance criteria will be enforced.

(19) Other considerations. Discuss, as applicable, stan-
dardization concepts, the industrial readiness program, the
Defense Production Act, the Occupational Safety and Health
Act, foreign sales implications, and any other matters ger-
mane to the plan not covered elsewhere.

(20) Milestones for the acquisition cycle. Address the
following steps and any others appropriate:

Acquisition plan approval.

Statement of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.

Purchase request.

Justification and approval for other than full and open
competition where applicable and/or any required D&F
approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.

Contract preparation, review, and clearance.

Contract award.

(21) Identification of participants in acquisition plan
preparation. List the individuals who participated in prepar-
ing the acquisition plan, giving contact information for each.

7.106 Additional requirements for major systems.

(a) In planning for the solicitation of a major system (see
Part 34) development contract, planners shall consider requir-
ing offerors to include, in their offers, proposals to incorporate
in the design of a major system—

(1) Items which are currently available within the sup-
ply system of the agency responsible for the major system,
available elsewhere in the national supply system, or commer-
cially available from more than one source; and

(2) Items which the Government will be able to acquire
competitively in the future if they are likely to be needed in
substantial quantities during the system’s service life.

(b) In planning for the solicitation of a major system (see
Part 34) production contract, planners shall consider requiring
offerors to include, in their offers, proposals identifying
opportunities to assure that the Government will be able to
obtain, on a competitive basis, items acquired in connection
with the system that are likely to be acquired in substantial
quantities during the service life of the system. Proposals sub-
mitted in response to such requirements may include the
following:

(1) Proposals to provide the Government the right to use
technical data to be provided under the contract for competi-
tive future acquisitions, together with the cost to the Govern-
ment, if any, of acquiring such technical data and the right to
use such data.

(2) Proposals for the qualification or development of
multiple sources of supply for competitive future acquisitions.

(c) In determining whether to apply paragraphs (a) and (b)
of this section, planners shall consider the purposes for which
the system is being acquired and the technology necessary to
meet the system’s required capabilities. If such proposals are
required, the contracting officer shall consider them in evalu-
ating competing offers. In noncompetitive awards, the factors
in paragraphs (a) and (b) of this section, may be considered by
the contracting officer as objectives in negotiating the
contract.

7.107 Additional requirements for acquisitions involving
bundling.

(a) Bundling may provide substantial benefits to the Gov-
ernment. However, because of the potential impact on small
business participation, the head of the agency must conduct
market research to determine whether bundling is necessary
and justified (15 U.S.C. 644(e)(2)). Market research may
indicate that bundling is necessary and justified if an agency
or the Government would derive measurably substantial ben-
efits (see 10.001(a)(2)(iv) and (a)(3)(vi)).

(b) Measurably substantial benefits may include, individ-
ually or in any combination or aggregate, cost savings or price
reduction, quality improvements that will save time or
improve or enhance performance or efficiency, reduction in
acquisition cycle times, better terms and conditions, and any
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other benefits. The agency must quantify the identified bene-
fits and explain how their impact would be measurably sub-
stantial. Except as provided in paragraph (d) of this section,
the agency may determine bundling to be necessary and jus-
tified if, as compared to the benefits that it would derive from
contracting to meet those requirements if not bundled, it
would derive measurably substantial benefits equivalent to—

(1) Ten percent of the estimated contract or order value
(including options) if the value is $75 million or less; or

(2) Five percent of the estimated contract or order value
(including options) or $7.5 million, whichever is greater, if the
value exceeds $75 million.

(c) Without power of delegation, the service acquisition
executive for the military departments, the Under Secretary of
Defense for Acquisition, Technology and Logistics for the
defense agencies, or the Deputy Secretary or equivalent for
the civilian agencies may determine that bundling is necessary
and justified when—

(1) The expected benefits do not meet the thresholds in
paragraphs (b)(1) and (b)(2) of this section but are critical to
the agency’s mission success; and

(2) The acquisition strategy provides for maximum
practicable participation by small business concerns.

(d) Reduction of administrative or personnel costs alone is
not sufficient justification for bundling unless the cost savings
are expected to be at least 10 percent of the estimated contract
or order value (including options) of the bundled
requirements.

(e) Substantial bundling is any bundling that results in a
contract or order that meets the dollar amounts specified in
7.104(d)(2). When the proposed acquisition strategy involves
substantial bundling, the acquisition strategy must
additionally—

(1) Identify the specific benefits anticipated to be
derived from bundling;

(2) Include an assessment of the specific impediments
to participation by small business concerns as contractors that
result from bundling;

(3) Specify actions designed to maximize small busi-
ness participation as contractors, including provisions that
encourage small business teaming;
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(4) Specify actions designed to maximize small busi-
ness participation as subcontractors (including suppliers) at
any tier under the contract, or order, that may be awarded to
meet the requirements;

(5) Include a specific determination that the anticipated
benefits of the proposed bundled contract or order justify its
use; and

(6) Identify alternative strategies that would reduce or
minimize the scope of the bundling, and the rationale for not
choosing those alternatives.

() The contracting officer must justify bundling in acqui-
sition strategy documentation.

(g) In assessing whether cost savings would be achieved
through bundling, the contracting officer must consider the
cost that has been charged or, where data is available, could
be charged by small business concerns for the same or similar
work.

(h) The requirements of this section, except for
paragraph (e), do not apply if a cost comparison analysis will
be performed in accordance with OMB Circular A-76.

7.108 Additional requirements for telecommuting.

In accordance with section 1428 of Public Law 108-136,
an agency shall generally not discourage a contractor from
allowing its employees to telecommute in the performance of
Government contracts. Therefore, agencies shall not—

(a) Include in a solicitation a requirement that prohibits an
offeror from permitting its employees to telecommute unless
the contracting officer first determines that the requirements
of the agency, including security requirements, cannot be met
if telecommuting is permitted. The contracting officer shall
document the basis for the determination in writing and spec-
ify the prohibition in the solicitation; or

(b) When telecommuting is not prohibited, unfavorably
evaluate an offer because it includes telecommuting, unless
the contracting officer first determines that the requirements
of the agency, including security requirements, would be
adversely impacted if telecommuting is permitted. The con-
tracting officer shall document the basis for the determination
in writing and address the evaluation procedures in the
solicitation.
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Subpart 7.3—Contractor Versus
Government Performance

7.300 [Reserved]

7.301 Definitions.

Definitions of “inherently governmental activity” and
other terms applicable to this subpart are set forth at Attach-
ment D of the Office of Management and Budget Circular No.
A-76 (Revised), Performance of Commercial Activities,
dated May 29, 2003 (the Circular).

7.302 Policy.
(a) The Circular provides that it is the policy of the Gov-
ernment to—

(1) Perform inherently governmental activities with
Government personnel; and

(2) Subject commercial activities to the forces of com-
petition.

(b) As provided in the Circular, agencies shall—

(1) Not use contractors to perform inherently govern-
mental activities;

(2) Conduct public-private competitions in accordance
with the provisions of the Circular and, as applicable, these
regulations;

(3) Give appropriate consideration relative to cost when
making performance decisions between agency and contrac-
tor performance in public-private competitions;

(4) Consider the Agency Tender Official an interested
party in accordance with 31 U.S.C. 3551 to 3553 for purposes

of filing a protest at the Government Accountability Office;
and

(5) Hear contests in accordance with OMB Circular A-
76, Attachment B, Paragraph F.
(c) When using sealed bidding in public-private competi-
tions under OMB Circular A-76, contracting officers shall not
hold discussions to correct deficiencies.

7.303 [Reserved]
7.304 [Reserved]

7.305 Solicitation provisions and contract clause.

(a) The contracting officer shall, when soliciting offers and
tenders, insert in solicitations issued for standard competi-
tions the provision at 52.207-1, Notice of Standard Competi-
tion.

(b) The contracting officer shall, when soliciting offers,
insert in solicitations issued for streamlined competitions the
provision at 52.207-2, Notice of Streamlined Competition.

(c) The contracting officer shall insert the clause at 52.207-
3, Right of First Refusal of Employment, in all solicitations
which may result in a conversion from in-house performance
to contract performance of work currently being performed by
the Government and in contracts that result from the solicita-
tions, whether or not a public-private competition is con-
ducted. The 10-day period in the clause may be varied by the
contracting officer up to a period of 90 days.
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7.503

Subpart 7.5—Inherently Governmental
Functions

7.500 Scope of subpart.

The purpose of this subpart is to prescribe policies and pro-
cedures to ensure that inherently governmental functions are
not performed by contractors.

7.501 [Reserved]

7.502 Applicability.

The requirements of this subpart apply to all contracts for
services. This subpart does not apply to services obtained
through either personnel appointments, advisory committees,
or personal services contracts issued under statutory authority.

7.503 Policy.

(a) Contracts shall not be used for the performance of
inherently governmental functions.

(b) Agency decisions which determine whether a function
is or is not an inherently governmental function may be
reviewed and modified by appropriate Office of Management
and Budget officials.

(c) The following is a list of examples of functions consid-
ered to be inherently governmental functions or which shall be
treated as such. This list is not all inclusive:

(1) The direct conduct of criminal investigations.

(2) The control of prosecutions and performance of
adjudicatory functions other than those relating to arbitration
or other methods of alternative dispute resolution.

(3) The command of military forces, especially the lead-
ership of military personnel who are members of the combat,
combat support, or combat service support role.

(4) The conduct of foreign relations and the determina-
tion of foreign policy.

(5) The determination of agency policy, such as deter-
mining the content and application of regulations, among
other things.

(6) The determination of Federal program priorities for
budget requests.

(7) The direction and control of Federal employees.

(8) The direction and control of intelligence and
counter-intelligence operations.

(9) The selection or non-selection of individuals for
Federal Government employment, including the interviewing
of individuals for employment.

(10) The approval of position descriptions and perfor-
mance standards for Federal employees.

(11) The determination of what Government property is
to be disposed of and on what terms (although an agency may
give contractors authority to dispose of property at prices
within specified ranges and subject to other reasonable con-
ditions deemed appropriate by the agency).

(12) In Federal procurement activities with respect to
prime contracts—

(i) Determining what supplies or services are to be
acquired by the Government (although an agency may give
contractors authority to acquire supplies at prices within spec-
ified ranges and subject to other reasonable conditions
deemed appropriate by the agency);

(i1) Participating as a voting member on any source
selection boards;

(iii) Approving any contractual documents, to
include documents defining requirements, incentive plans,
and evaluation criteria;

(iv) Awarding contracts;

(v) Administering contracts (including ordering
changes in contract performance or contract quantities, taking
action based on evaluations of contractor performance, and
accepting or rejecting contractor products or services);

(vi) Terminating contracts;

(vii) Determining whether contract costs are reason-
able, allocable, and allowable; and

(viii) Participating as a voting member on perfor-
mance evaluation boards.

(13) The approval of agency responses to Freedom of
Information Act requests (other than routine responses that,
because of statute, regulation, or agency policy, do not require
the exercise of judgment in determining whether documents
are to be released or withheld), and the approval of agency
responses to the administrative appeals of denials of Freedom
of Information Act requests.

(14) The conduct of administrative hearings to deter-
mine the eligibility of any person for a security clearance, or
involving actions that affect matters of personal reputation or
eligibility to participate in Government programs.

(15) The approval of Federal licensing actions and
inspections.

(16) The determination of budget policy, guidance, and
strategy.

(17) The collection, control, and disbursement of fees,
royalties, duties, fines, taxes, and other public funds, unless
authorized by statute, such as 31 U.S.C. 952 (relating to pri-
vate collection contractors) and 31 U.S.C. 3718 (relating to
private attorney collection services), but not including—

(i) Collection of fees, fines, penalties, costs, or other
charges from visitors to or patrons of mess halls, post or base
exchange concessions, national parks, and similar entities or
activities, or from other persons, where the amount to be col-
lected is easily calculated or predetermined and the funds col-
lected can be easily controlled using standard case
management techniques; and

(i1) Routine voucher and invoice examination.

(18) The control of the treasury accounts.

(19) The administration of public trusts.
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(20) The drafting of Congressional testimony,
responses to Congressional correspondence, or agency
responses to audit reports from the Inspector General, the
General Accounting Office, or other Federal audit entity.

(d) The following is a list of examples of functions gener-
ally not considered to be inherently governmental functions.
However, certain services and actions that are not considered
to be inherently governmental functions may approach being
in that category because of the nature of the function, the man-
ner in which the contractor performs the contract, or the man-
ner in which the Government administers contractor
performance. This list is not all inclusive:

(1) Services that involve or relate to budget preparation,
including workload modeling, fact finding, efficiency studies,
and should-cost analyses, etc.

(2) Services that involve or relate to reorganization and
planning activities.

(3) Services that involve or relate to analyses, feasibility
studies, and strategy options to be used by agency personnel
in developing policy.

(4) Services that involve or relate to the development of
regulations.

(5) Services that involve or relate to the evaluation of
another contractor’s performance.

(6) Services in support of acquisition planning.

(7) Contractors providing assistance in contract man-
agement (such as where the contractor might influence offi-
cial evaluations of other contractors).

(8) Contractors providing technical evaluation of con-
tract proposals.

(9) Contractors providing assistance in the development
of statements of work.

(10) Contractors providing support in preparing
responses to Freedom of Information Act requests.

(11) Contractors working in any situation that permits
or might permit them to gain access to confidential business
information and/or any other sensitive information (other than
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situations covered by the National Industrial Security Pro-
gram described in 4.402(b)).

(12) Contractors providing information regarding
agency policies or regulations, such as attending conferences
on behalf of an agency, conducting community relations cam-
paigns, or conducting agency training courses.

(13) Contractors participating in any situation where it
might be assumed that they are agency employees or
representatives.

(14) Contractors participating as technical advisors to a
source selection board or participating as voting or nonvoting
members of a source evaluation board.

(15) Contractors serving as arbitrators or providing
alternative methods of dispute resolution.

(16) Contractors constructing buildings or structures
intended to be secure from electronic eavesdropping or other
penetration by foreign governments.

(17) Contractors providing inspection services.

(18) Contractors providing legal advice and interpreta-
tions of regulations and statutes to Government officials.

(19) Contractors providing special non-law enforce-
ment, security activities that do not directly involve criminal
investigations, such as prisoner detention or transport and
non-military national security details.

() Agency implementation shall include procedures
requiring the agency head or designated requirements official
to provide the contracting officer, concurrent with transmittal
of the statement of work (or any modification thereof), a writ-
ten determination that none of the functions to be performed
are inherently governmental. This assessment should place
emphasis on the degree to which conditions and facts restrict
the discretionary authority, decision-making responsibility, or
accountability of Government officials using contractor ser-
vices or work products. Disagreements regarding the determi-
nation will be resolved in accordance with agency procedures
before issuance of a solicitation.
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(3) Bid samples may be examined for any required char-
acteristic, whether or not such characteristic is adequately
described in the specification, if listed in accordance with
subdivision (e)(1)(ii) of this section.

(4) Bids will be rejected as nonresponsive if the sample
fails to conform to each of the characteristics listed in the
invitation.

(b) When to use. The use of bid samples would be appro-
priate for products that must be suitable from the standpoint
of balance, facility of use, general “feel,” color, pattern, or
other characteristics that cannot be described adequately in
the specification. However, when more than a minor portion
of the characteristics of the product cannot be adequately
described in the specification, products should be acquired by
two-step sealed bidding or negotiation, as appropriate.

(¢)Justification. The reasons why acceptable products can-
not be acquired without the submission of bid samples shall
be set forth in the contract file, except where the submission
is required by the formal specifications (Federal, Military, or
other) applicable to the acquisition.

(d) Requirements for samples in invitations for bids.
(1) Invitations for bids shall—

(1) State the number and, if appropriate, the size of
the samples to be submitted and otherwise fully describe the
samples required; and

(i1) List all the characteristics for which the samples
will be examined.

(2) If bid samples are required, see 14.201-6(0).

(e) Waiver of requirement for bid samples. (1) The
requirement for furnishing bid samples may be waived when
a bidder offers a product previously or currently being con-
tracted for or tested by the Government and found to comply
with specification requirements conforming in every material
respect with those in the current invitation for bids. When the
requirement may be waived, see 14.201-6(0)(2).

(2) Where samples required by a Federal, Military, or
other formal specification are not considered necessary and a
waiver of the sample requirements of the specification has
been authorized, a statement shall be included in the invitation
that notwithstanding the requirements of the specification,
samples will not be required.

(f) Unsolicited samples. Bid samples furnished with a bid
that are not required by the invitation generally will not be
considered as qualifying the bid and will be disregarded.
However, the bid sample will not be disregarded if it is clear
from the bid or accompanying papers that the bidder’s inten-
tion was to qualify the bid. (See 14.404-2(d) if the qualifica-
tion does not conform to the solicitation.)

(g) Handling bid samples. (1) Samples that are not
destroyed in testing shall be returned to bidders at their request
and expense, unless otherwise specified in the invitation.

(2) Disposition instructions shall be requested from bid-
ders and samples disposed of accordingly.

(3) Samples ordinarily will be returned collect to the
address from which received if disposition instructions are not
received within 30 days. Small items may be returned by mail,
postage prepaid.

(4) Samples that are to be retained for inspection pur-
poses in connection with deliveries shall be transmitted to the
inspecting activity concerned, with instructions to retain the
sample until completion of the contract or until disposition
instructions are furnished.

(5) Where samples are consumed or their usefulness is
impaired by tests, they will be disposed of as scrap unless the
bidder requests their return.

14.202-5 Descriptive literature.

(a) Policy. Contracting officers must not require bidders to
furnish descriptive literature unless it is needed before award
to determine whether the products offered meet the specifica-
tion and to establish exactly what the bidder proposes to
furnish.

(b) Justification. The contracting officer must document in
the contract file the reasons why product acceptability cannot
be determined without the submission of descriptive litera-
ture, except when the contract specifications require
submission.

(¢) Requirements of invitation for bids. (1) The invitation
must clearly state—

(i) What descriptive literature the bidders must
furnish;

(i1) The purpose for requiring the literature;

(ii1) The extent of its consideration in the evaluation
of bids; and

(iv) The rules that will apply if a bidder fails to fur-
nish the literature before bid opening or if the literature pro-
vided does not comply with the requirements of the invitation.

(2) If bidders must furnish descriptive literature, see
14.201-6(p).

(d) Waiver of requirement for descriptive literature.
(1) The contracting officer may waive the requirement for
descriptive literature if—

(i) The bidder states in the bid that the product being
offered is the same as a product previously or currently being
furnished to the contracting activity; and

(i1) The contracting officer determines that the prod-
uct offered by the bidder complies with the specification
requirements of the current invitation for bids. When the con-
tracting officer waives the requirement, see 14.201-6(p)(2).

(2) When descriptive literature is not necessary and a
waiver of literature requirements of a specification has been
authorized, the contracting officer must include a statement in
the invitation that, despite the requirements of the specifica-
tions, descriptive literature will not be required.

(3) Ifthe solicitation provides for a waiver, a bidder may
submit a bid on the basis of either the descriptive literature fur-
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nished with the bid or a previously furnished product. If the
bid is submitted on one basis, the bidder may not have it con-
sidered on the other basis after bids are opened.

(e) Unsolicited descriptive literature. If descriptive litera-
ture is furnished when it is not required by the invitation for
bids, the procedures set forth in 14.202-4(f) must be followed.

14.202-6 Final review of invitations for bids.

Each invitation for bids shall be thoroughly reviewed
before issuance to detect and correct discrepancies or ambi-
guities that could limit competition or result in the receipt of
nonresponsive bids. Contracting officers are responsible for
the reviews.

14.202-7 Facsimile bids.

(a) Unless prohibited or otherwise restricted by agency
procedures, contracting officers may authorize facsimile bids
(see 14.201-6(v)). In determining whether or not to authorize
facsimile bids, the contracting officer shall consider factors
such as—

(1) Anticipated bid size and volume;
(2) Urgency of the requirement;
(3) Frequency of price changes;

(4) Availability, reliability, speed, and capacity of the
receiving facsimile equipment; and

(5) Adequacy of administrative procedures and controls
for receiving, identifying, recording, and safeguarding fac-
simile bids, and ensuring their timely delivery to the bids
opening location.

(b) If facsimile bids are authorized, contracting officers
may, after the date set for bid opening, request the apparently
successful offeror to provide the complete, original signed
bid.

14.202-8 Electronic bids.

In accordance with Subpart 4.5, contracting officers may
authorize use of electronic commerce for submission of bids.
If electronic bids are authorized, the solicitation shall specify
the electronic commerce method(s) that bidders may use.

14.203 Methods of soliciting bids.

14.203-1 Transmittal to prospective bidders.

Invitations for bids or presolicitation notices must be pro-
vided in accordance with 5.102. When a contracting office is
located in the United States, any solicitation sent to a prospec-
tive bidder located outside the United States shall be sent by
electronic data interchange or air mail if security classification
permits.

14.2-6

14.203-2 Dissemination of information concerning
invitations for bids.

Procedures concerning display of invitations for bids in a
public place, information releases to newspapers and trade
journals, paid advertisements, and synopsizing through the
Governmentwide point of entry (GPE) are set forth in 5.101
and Subpart 5.2.

14.203-3 Master solicitation.

The master solicitation is provided to potential sources
who are requested to retain it for continued and repetitive use.
Individual solicitations must reference the date of the current
master solicitation and identify any changes. The contracting
officer must—

(a) Make available copies of the master solicitation on
request; and

(b) Provide the cognizant contract administration activity
a current copy of the master solicitation.

14.204 Records of invitations for bids and records of bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) The file for each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested the
invitation and were not included on the original solicitation
list shall be added to the list and made a part of the record.

14.205 Presolicitation notices.

In lieu of initially forwarding complete bid sets, the con-
tracting officer may send presolicitation notices to concerns.
The notice shall—

(a) Specify the final date for receipt of requests for a com-
plete bid set;

(b) Briefly describe the requirement and furnish other
essential information to enable concerns to determine whether
they have an interest in the invitation; and

(c) Normally not include drawings, plans, and specifica-
tions. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bids to permit
an accurate estimate of the number of bid sets required. Bid
sets shall be sent to concerns that request them in response to
the notice.

14.206 [Reserved]



FAC 2005-09 MAY 19, 2006

SUBPART 37.5—MANAGEMENT OVERSIGHT OF SERVICE CONTRACTS

37.504

Subpart 37.5—Management Oversight of
Service Contracts

37.500 Scope of subpart.

This subpart establishes responsibilities for implementing
Office of Federal Procurement Policy (OFPP) Policy
Letter 93-1, Management Oversight of Service Contracting.

37.501 Definition.

“Best practices,” as used in this subpart, means techniques
that agencies may use to help detect problems in the acquisi-
tion, management, and administration of service contracts.
Best practices are practical techniques gained from experi-
ence that agencies may use to improve the procurement
process.

37.502 Exclusions.
(a) This subpart does not apply to services that are—
(1) Obtained through personnel appointments and advi-
sory committees;
(2) Obtained through personal service contracts autho-
rized by statute;
(3) For construction as defined in 2.101; or
(4) Obtained through interagency agreements where the
work is being performed by in-house Federal employees.
(b) Services obtained under contracts below the simplified
acquisition threshold and services incidental to supply con-

tracts also are excluded from the requirements of this subpart.
However, good management practices and contract adminis-
tration techniques should be used regardless of the contracting
method.

37.503 Agency-head responsibilities.

The agency head or designee should ensure that—

(a) Requirements for services are clearly defined and
appropriate performance standards are developed so that the
agency’s requirements can be understood by potential offerors
and that performance in accordance with contract terms and
conditions will meet the agency’s requirements;

(b) Service contracts are awarded and administered in a
manner that will provide the customer its supplies and ser-
vices within budget and in a timely manner;

(c) Specific procedures are in place before contracting for
services to ensure that inherently governmental functions are
performed by Government personnel; and

(d) Strategies are developed and necessary staff training is
initiated to ensure effective implementation of the policies in
37.102.

37.504 Contracting officials’ responsibilities.

Contracting officials should ensure that “best practices”
techniques are used when contracting for services and in con-
tract management and administration (see OFPP Policy
Letter 93-1).

37.5-1
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52.207-4

52.207-1 Notice of Standard Competition.
As prescribed in 7.305(a), insert the following provision:

NOTICE OF STANDARD COMPETITION (MAY 2006)

(a) This solicitation is part of a standard competition under
Office of Management and Budget Circular No. A-76
(Revised), Performance of Commercial Activities, dated May
29, 2003 (hereafter “the Circular”), to determine whether to
accomplish the specified work under contract or by Govern-
ment performance.

(b) The Government will evaluate private sector offers, the
agency tender, and public reimbursable tenders, as provided
in this solicitation and the Circular.

(c) A performance decision resulting from this standard
competition will be publicly announced in accordance with
the Circular. If the performance decision favors a private sec-
tor offeror, a contract will be awarded. If the performance
decision favors an agency or a public reimbursable tender, the
Contracting Officer shall establish, respectively, either a Most
Efficient Organization letter of obligation or a fee-for-service
agreement, as those terms are defined in the Circular.

(d) As provided in the Circular, directly interested parties
may file contests, which are governed by the procedures in
Federal Acquisition Regulation 33.103. Until resolution of
any contest, or the expiration of the time for filing a contest,
only legal agents for directly interested parties shall have
access to the certified standard competition form, the agency
tender, and public reimbursable tenders.

(End of provision)

52.207-2 Notice of Streamlined Competition.
As prescribed in 7.305(b), insert the following provision:

NOTICE OF STREAMLINED COMPETITION (MAY 2006)

(a) This solicitation is part of a streamlined competition
under Office of Management and Budget Circular No. A-76
(Revised), Performance of Commercial Activities, dated May
29, 2003 (hereafter “the Circular”), to determine whether to
accomplish the specified work under contract or by Govern-
ment performance.

(b) The Government will evaluate the cost of private sector
and Agency or public reimbursable performance, as provided
in this solicitation and the Circular.

(c) A performance decision resulting from this streamlined
competition will be publicly announced in accordance with
the Circular. Ifthe performance decision favors private sector
performance, the Contracting Officer shall either award a con-
tract or issue a competitive solicitation for private sector
offers. If the performance decision favors Agency or public
reimbursable performance, the Agency shall establish,

respectively, either a letter of obligation or a fee-for-service
agreement, as those terms are defined in the Circular.

(End of provision)

52.207-3 Right of First Refusal of Employment.
As prescribed in 7.305(c), insert the following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT (MAY 2006)

(a) The Contractor shall give Government personnel who
have been or will be adversely affected or separated as a result
of award of this contract the right of first refusal for employ-
ment openings under the contract in positions for which they
are qualified, if that employment is consistent with post-Gov-
ernment employment conflict of interest standards.

(b) Within 10 days after contract award, the Contracting
Officer will provide to the Contractor a list of all Government
personnel who have been or will be adversely affected or sep- |
arated as a result of award of this contract.

(c) The Contractor shall report to the Contracting Officer
the names of individuals identified on the list who are hired
within 90 days after contract performance begins. This report
shall be forwarded within 120 days after contract perfor-
mance begins.

(End of clause)

52.207-4 Economic Purchase Quantity—Supplies.
As prescribed in 7.203, insert the following provision:

ECONOMIC PURCHASE QUANTITY—SUPPLIES
(AUG 1987)

(a) Offerors are invited to state an opinion on whether the
quantity(ies) of supplies on which bids, proposals or quotes
are requested in this solicitation is (are) economically advan-
tageous to the Government.

(b) Each offeror who believes that acquisitions in different
quantities would be more advantageous is invited to recom-
mend an economic purchase quantity. If different quantities
are recommended, a total and a unit price must be quoted for
applicable items. An economic purchase quantity is that quan-
tity at which a significant price break occurs. If there are sig-
nificant price breaks at different quantity points, this
information is desired as well.

OFFEROR RECOMMENDATIONS

Price Total

Quotation

Item Quantity

52.2-13
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(¢) The information requested in this provision is being
solicited to avoid acquisitions in disadvantageous quantities
and to assist the Government in developing a data base for
future acquisitions of these items. However, the Government
reserves the right to amend or cancel the solicitation and reso-
licit with respect to any individual item in the event quotations
received and the Government’s requirements indicate that dif-
ferent quantities should be acquired.

(End of provision)
52.207-5 Option to Purchase Equipment.

As prescribed in 7.404, insert a clause substantially the
same as the following:

52.2-14 (FAC 2005-09)

OPTION TO PURCHASE EQUIPMENT (FEB 1995)

(a) The Government may purchase the equipment provided
on a lease or rental basis under this contract. The Contracting
Officer may exercise this option only by providing a unilateral
modification to the Contractor. The effective date of the pur-
chase will be specified in the unilateral modification and may
be any time during the period of the contract, including any
extensions thereto.

(b) Except for final payment and transfer of title to the
Government, the lease or rental portion of the contract
becomes complete and lease or rental charges shall be discon-
tinued on the day immediately preceding the effective date of
purchase specified in the unilateral modification required in
paragraph (a) of this clause.

(¢) The purchase conversion cost of the equipment shall be
computed as of the effective date specified in the unilateral
modification required in paragraph (a) of this clause, on the
basis of the purchase price set forth in the contract, minus the
total purchase option credits accumulated during the period of
lease or rental, calculated by the formula contained elsewhere
in this contract.
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52.213-1

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793).

(v) 52.222-39, Notification of Employee Rights
Concerning Payment of Union Dues or Fees (DEC 2004)
(E.O. 13201).

(vi) 52.222-41, Service Contract Act of 1965, as
Amended (JULY 2005), flow down required for all subcon-
tracts subject to the Service Contract Act of 1965
(41 U.S.C. 351, et seq.).

(vil) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006) (46 U.S.C.
Appx. 1241(b) and 10 U.S.C. 2631). Flow down required in
accordance with paragraph (d) of FAR clause 52.247-64.

(2) While not required, the contractor may include in its
subcontracts for commercial items a minimal number of addi-
tional clauses necessary to satisfy its contractual obligations.

(End of clause)

Alternate I (Feb 2000). As prescribed in 12.301(b)(4),
delete paragraph (d) from the basic clause, redesignate
paragraph (e) as paragraph (d), and revise the reference to
“paragraphs (a), (b), (c), or (d) of this clause” in the redesig-
nated paragraph (d) to read “paragraphs (a), (b), and (c) of this
clause.”

52.213-1 Fast Payment Procedure.
As prescribed in 13.404, insert the following clause:

FAST PAYMENT PROCEDURE (MAY 2006)

(a) General. The Government will pay invoices based on
the Contractor’s delivery to a post office or common carrier
(or, if shipped by other means, to the point of first receipt by
the Government).

(b) Responsibility for supplies. (1) Title to the supplies
passes to the Government upon delivery to—

(1) A post office or common carrier for shipment to
the specific destination; or

(i1) The point of first receipt by the Government, if
shipment is by means other than Postal Service or common
carrier.

(2) Notwithstanding any other provision of the contract,

order, or blanket purchase agreement, the Contractor shall—

(1) Assume all responsibility and risk of loss for sup-
plies not received at destination, damaged in transit, or not
conforming to purchase requirements; and

(i1) Replace, repair, or correct those supplies
promptly at the Contractor’s expense, if instructed to do so by
the Contracting Officer within 180 days from the date title to
the supplies vests in the Government.

(¢) Preparation of invoice. (1) Upon delivery to a post
office or common carrier (or, if shipped by other means, the
point of first receipt by the Government), the Contractor
shall—

(1) Prepare an invoice as provided in this contract,
order, or blanket purchase agreement; and

(i) Display prominently on the invoice “FAST
PAY.” Invoices not prominently marked “FAST PAY” via
manual or electronic means may be accepted by the payment
office for fast payment. If the payment office declines to make
fast payment, the Contractor shall be paid in accordance with
procedures applicable to invoices to which the Fast Payment
clause does not apply.

(2) If the purchase price excludes the cost of transpor-
tation, the Contractor shall enter the prepaid shipping cost on
the invoice as a separate item. The Contractor shall not
include the cost of parcel post insurance. If transportation
charges are stated separately on the invoice, the Contractor
shall retain related paid freight bills or other transportation
billings paid separately for a period of 3 years and shall fur-
nish the bills to the Government upon request.

(3) If this contract, order, or blanket purchase agreement
requires the preparation of a receiving report, the Contractor
shall either—

(1) Submit the receiving report on the prescribed
form with the invoice; or
(i1) Include the following information on the invoice:
(A) Shipment number.
(B) Mode of shipment.
(C) At line item level—
(1) National stock number and/or manufac-
turer’s part number;
(2) Unit of measure;
(3) Ship-To Point;
(4) Mark-For Point, if in the contract; and
(5) FEDSTRIP/MILSTRIP document num-
ber, if in the contract.

(4) If this contract, order, or blanket purchase agreement
does not require preparation of a receiving report on a pre-
scribed form, the Contractor shall include on the invoice the
following information at the line item level, in addition to that
required in paragraph (c)(1) of this clause:

(1) Ship-To Point.

(i) Mark-For Point.

(ii1) FEDSTRIP/MILSTRIP document number, if in
the contract.

(5) Where a receiving report is not required, the Con-
tractor shall include a copy of the invoice in each shipment.

(d) Certification of invoice. The Contractor certifies by
submitting an invoice to the Government that the supplies
being billed to the Government have been shipped or deliv-
ered in accordance with shipping instructions issued by the
ordering officer, in the quantities shown on the invoice, and
that the supplies are in the quantity and of the quality desig-
nated by the contract, order, or blanket purchase agreement.

(e) Fast pay container identification. The Contractor shall
mark all outer shipping containers “FAST PAY” When outer

52.2-39
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shipping containers are not marked “FAST PAY,” the payment
office may make fast payment. If the payment office declines
to make fast payment, the Contractor shall be paid in accor-
dance with procedures applicable to invoices to which the Fast
Payment clause does not apply.

(End of clause)

52.213-2 Invoices.
As prescribed in 13.302-5(b), insert the following clause:

INVOICES (APR 1984)

The Contractor’s invoices must be submitted before pay-
ment can be made. The Contractor will be paid on the basis
of the invoice, which must state—

(a) The starting and ending dates of the subscription deliv-
ery; and

(b) Either that orders have been placed in effect for the
addressees required, or that the orders will be placed in effect
upon receipt of payment.

(End of clause)

52.213-3 Notice to Supplier.
As prescribed in 13.302-5(c), insert the following clause:

NOTICE TO SUPPLIER (APR 1984)

This is a firm order ONLY if your price does not exceed the
maximum line item or total price in the Schedule. Submit
invoices to the Contracting Officer. If you cannot perform in
exact accordance with this order, WITHHOLD PERFORMANCE,
and notify the Contracting Officer immediately, giving your
quotation.

(End of clause)

52.213-4 Terms and Conditions—Simplified Acquisitions
(Other Than Commercial Items).
As prescribed in 13.302-5(d), insert the following clause:

TERMS AND CONDITIONS—SIMPLIFIED ACQUISITIONS
(OTHER THAN COMMERCIAL ITEMS) (FEB 2006)

(a) The Contractor shall comply with the following Federal
Acquisition Regulation (FAR) clauses that are incorporated
by reference:

(1) The clauses listed below implement provisions of

law or Executive order:

(i) 52.222-3,
(E.O. 11755).

(i1) 52.222-21, Prohibition of Segregated Facilities
(FEB 1999) (E.O. 11246).

(iii) 52.222-26, Equal Opportunity (APR 2002)
(E.O. 11246).

(iv) 52.225-13, Restrictions on Certain Foreign Pur-
chases (FEB 2006) (E.o.s, proclamations, and statutes admin-

Convict Labor (JUNE 2003)

52.2-40

istered by the Office of Foreign Assets Control of the
Department of the Treasury).

(v) 52.233-3, Protest After Award (AUG 1996)
(31 U.S.C. 3553).

(vi) 52.233-4, Applicable Law for Breach of Con-
tract Claim (OCT 2004) (Pub. L. 108-77, 108-78).

(2) Listed below are additional clauses that apply:

(1) 52.232-1, Payments (APR 1984).

(i) 52.232-8, Discounts for Prompt Payment
(FEB 2002).

(iii) 52.232-11, Extras (APR 1984).

(iv) 52.232-25, Prompt Payment (OCT 2003).

(v) 52.233-1, Disputes (JULY 2002).

(vi) 52.244-6, Subcontracts for Commercial Items
(FEB 2006).

(vil) 52.253-1,
(JAN 1991).

(b) The Contractor shall comply with the following FAR
clauses, incorporated by reference, unless the circumstances
do not apply:

(1) The clauses listed below implement provisions of
law or Executive order:

(1) 52.222-19, Child Labor—Cooperation with
Authorities and Remedies (JAN 2006) (E.O. 13126). (Applies
to contracts for supplies exceeding the micro-purchase thresh-
old.)

Computer Generated Forms

(i1) 52.222-20, Walsh-Healey Public Contracts Act
(DEC 1996) (41 U.S.C. 35-45) (Applies to supply contracts
over $10,000 in the United States, Puerto Rico, or the U.S.
Virgin Islands).

(iii) 52.222-35, Equal Opportunity for Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C.4212) (Applies to
contracts of $25,000 or more).

(iv) 52.222-36, Affirmative Action for Workers with
Disabilities (JUNE 1998) (29 U.S.C. 793). (Applies to con-
tracts over $10,000, unless the work is to be performed outside
the United States by employees recruited outside the United
States.) (For purposes of this clause, United States includes
the 50 States, the District of Columbia, Puerto Rico, the
Northern Mariana Islands, American Samoa, Guam, the U.S.
Virgin Islands, and Wake Island.)

(v) 52.222-37, Employment Reports on Special Dis-
abled Veterans, Veterans of the Vietnam Era, and Other Eligi-
ble Veterans (DEC 2001) (38 U.S.C.4212) (Applies to
contracts of $25,000 or more).

(vi) 52.222-41, Service Contract Act of 1965, As
Amended (JULY 2005) (41 U.S.C. 351, et seq.) (Applies to
service contracts over $2,500 that are subject to the Service
Contract Act and will be performed in the United States, Dis-
trict of Columbia, Puerto Rico, the Northern Mariana Islands,
American Samoa, Guam, the U.S. Virgin Islands, Johnston
Island, Wake Island, or the outer continental shelf lands).
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(vil) 52.223-5, Pollution Prevention and Right-to-
Know Information (AUG 2003) (E.O. 13148) (Applies to ser-
vices performed on Federal facilities).

(viii) 52.225-1, Buy American Act—Supplies
(JUNE 2003) (41 U.S.C. 10a-10d) (Applies to contracts for
supplies, and to contracts for services involving the furnishing
of supplies, for use in the United States or its outlying areas,
if the value of the supply contract or supply portion of a ser-
vice contract exceeds the micro-purchase threshold and the
acquisition—

(A) Is set aside for small business concerns; or
(B) Cannot be set aside for small business con-
cerns (see 19.502-2), and does not exceed $25,000).

(ix) 52.232-33, Payment by Electronic Funds Trans-
fer—Central Contractor Registration (OCT 2003). (Applies
when the payment will be made by electronic funds transfer
(EFT) and the payment office uses the Central Contractor
Registration (CCR) database as its source of EFT
information.)

(x) 52.232-34, Payment by Electronic Funds Trans-
fer—Other than Central Contractor Registration (MAY 1999).
(Applies when the payment will be made by EFT and the pay-
ment office does not use the CCR database as its source of
EFT information.)

(xi) 52.247-64, Preference for Privately Owned
U.S.-Flag Commercial Vessels (FEB 2006)
(46 U.S.C. App. 1241). (Applies to supplies transported by
ocean vessels (except for the types of subcontracts listed at
47.504(d).)

(2) Listed below are additional clauses that may apply:

(1) 52.209-6, Protecting the Government’s Interest
When Subcontracting with Contractors Debarred, Suspended,
or Proposed for Debarment (JAN 2005) (Applies to contracts
over $25,000).

(i) 52.211-17, Delivery of Excess Quantities
(SEPT 1989) (Applies to fixed-price supplies).

(1ii) 52.247-29, F.0.b. Origin (FEB 2006) (Applies to
supplies if delivery is f.0.b. origin).

(iv) 52.247-34, F.0.b. Destination (NOV 1991)
(Applies to supplies if delivery is f.0.b. destination).

(¢) FAR 52.252-2, Clauses Incorporated by Reference
(FEB 1998). This contract incorporates one or more clauses by
reference, with the same force and effect as if they were given
in full text. Upon request, the Contracting Officer will make
their full text available. Also, the full text of a clause may be
accessed electronically at this/these address(es):

[Insert one or more Internet addresses)

(d) Inspection/Acceptance. The Contractor shall tender for
acceptance only those items that conform to the requirements
of this contract. The Government reserves the right to inspect

or test any supplies or services that have been tendered for
acceptance. The Government may require repair or replace-
ment of nonconforming supplies or reperformance of noncon-
forming services at no increase in contract price. The
Government must exercise its postacceptance rights—

(1) Within a reasonable period of time after the defect
was discovered or should have been discovered; and

(2) Before any substantial change occurs in the condi-
tion of the item, unless the change is due to the defect in the
item.

(e) Excusable delays. The Contractor shall be liable for
default unless nonperformance is caused by an occurrence
beyond the reasonable control of the Contractor and without
its fault or negligence, such as acts of God or the public
enemy, acts of the Government in either its sovereign or con-
tractual capacity, fires, floods, epidemics, quarantine restric-
tions, strikes, unusually severe weather, and delays of
common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the
commencement of any excusable delay, setting forth the full
particulars in connection therewith, shall remedy such occur-
rence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of
such occurrence.

(f) Termination for the Government's convenience. The
Government reserves the right to terminate this contract, or
any part hereof, for its sole convenience. In the event of such
termination, the Contractor shall immediately stop all work
hereunder and shall immediately cause any and all of its sup-
pliers and subcontractors to cease work. Subject to the terms
of this contract, the Contractor shall be paid a percentage of
the contract price reflecting the percentage of the work per-
formed prior to the notice of termination, plus reasonable
charges that the Contractor can demonstrate to the satisfaction
of the Government, using its standard record keeping system,
have resulted from the termination. The Contractor shall not
be required to comply with the cost accounting standards or
contract cost principles for this purpose. This paragraph does
not give the Government any right to audit the Contractor’s
records. The Contractor shall not be paid for any work per-
formed or costs incurred that reasonably could have been
avoided.

(g) Termination for cause. The Government may terminate
this contract, or any part hereof, for cause in the event of any
default by the Contractor, or if the Contractor fails to comply
with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of
future performance. In the event of termination for cause, the
Government shall not be liable to the Contractor for any
amount for supplies or services not accepted, and the Contrac-
tor shall be liable to the Government for any and all rights and
remedies provided by law. If it is determined that the Govern-
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ment improperly terminated this contract for default, such ter-
mination shall be deemed a termination for convenience.

52.2-42

(FAC 2005-09)

(h) Warranty. The Contractor warrants and implies that the
items delivered hereunder are merchantable and fit for use for
the particular purpose described in this contract.

(End of clause)



52.301 Solicitation provisions and contract clauses (Matrix).
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KEY:

Type of Contract:

PorC = Provision or Clause DDR = Dismantling, Demolition, or Removal of Improvements

IBR = Is Incorporation by Reference Authorized? (See FAR 52.102) A&E = Architect-Engineering

UCF = Uniform Contract Format Section, when Applicable FAC = Facilities

FP SUP = Fixed-Price Supply IND DEL = Indefinite Delivery

CR SUP = Cost-Reimbursement Supply TRN =  Transportation

FP R&D = Fixed-Price Research & Development SAP =  Simplified Acquisition Procedures (excluding micro-purchase)
CRR&D = Cost Reimbursement Research & Development UTL SVC = Utility Services

FP SVC = Fixed-Price Service Cl = Commercial ltems

CRSVC = Cost Reimbursement Service

FP CON = Fixed-Price Construction Contract Purpose:

CR CON = Cost Reimbursement Construction R = Required

T&M LH = Time & Material/Labor Hours A = Required when Applicable

LMV = Leasing of Motor Vehicles (6] = Optional

COM SVC = Communication Services v = Revision

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT
PROVISION OR CLAUSE PRESCRIBED IN |{POR| IBR [UCF| FP [ CR | FP [ CR | FP | CR | FP | CR |T&M|LMV |COM | DDR |A&E | FAC | IND | TRN | SAP [ UTL | CI
c SUP | SUP |R&D |R&D | SVC | SVC | CON |CON | LH svec DEL svec

52.202-1 Definitions. 2.201 C |Yes| | R|IR|A|R|R]|R R|R|R|R R|R|R|R R
52.203-2 Certificate of Independent 3.103-1 P |No| K| A A A A A|lA|A|A|A|A|A A

Price Determination.
52.203-3 Gratuities. 3.202 C |Yes| | A|lA|IA|IA|IA|IA|IA|IA|IA|IA|IAIA|IA|IA|IALA A
52.203-5 Covenant Against Contingent |3.404 C |Yes| | R R R R R R R R R R R R R R R | R R

Fees.
52.203-6 Restrictions on Subcontractor |3.503-2 C |Yes| | R R R R R R

Sales to the Government.

Alternate 1 3.503-2 C |Yes R
52.203-7 Anti-Kickback Procedures. 3.502-3 C |Yes| | R R R R R R R R R R R R R R R R R
52.203-8 Cancellation, Rescission, and |3.104-9(a) C |Yes| | A A A A A A A A A A A A A A A A A

Recovery of Funds for Illegal or
Improper Activity.

(60-500T OVA)

52.203-10 Price or Fee Adjustment for |3.104-9(b) C |Yes| | A A A A A A A A A A A A A A A A A
Illegal or Improper Activity.
52.203-11 Certification and Disclosure |3.808(a) P|Yes| K| A|/A|A|A|A|IA|A|A|A|A|IA|A|A|IA|IA|A A

Regarding Payments to Influence
Certain Federal Transactions.

52.203-12 Limitation on Payments to 3.808(b) C |Yes| | A A A A A A A A A A A A A A A A A
Influence Certain Federal Transactions.
52.204-1 Approval of Contract. 4.103 C | No| | AlA|IAIAIAIAIAIAIAIAIAIAIA|IAIA]IA|A|A

€-¢'CS
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED IN [POR[IBR [UCF| FP [ CR [ FP [ cR [ FP [ CR | FP | cR [T&M][ LMV [com|DDR|A&E[FAC | IND [ TRN [sAP [UTL | cI
c SUP | SUP [R&D |R&D | SVC | SVC [CON |CON | LH svc DEL svc

52.204-2 Security Requirements. 4.404(a) C |Yes| | AlA|A|IA|AIA|IA|IA|IA|IA|AIA|A|A]IA]IA|IA]|A
Alternate 1 4.404(b) C |Yes| | A

Alternate II 4.404(c) C |Yes| | A A Al A

52.204-3 Taxpayer Identification. 4.905 P | No| K A A A A A A A A A A A A A A A A A A

52.204-4 Printed or Copied 4.303 C |Yes| | AlA|A|A|A|A|IA|A|IA|IA|IA|A|AIA]IAIA Al A
Double-Sided on Recycled Paper.

52.204-5 Women-Owned Business 4.603(b) P |Yes| K A A A A A A A A A A A A A A A A A
(Other Than Small Business)

52.204-6 Data Universal Numbering 4.603(a) P |Yes| L A A A A A A A A A A A A A A A A A A A
System (DUNS) Number.

52.204-7 Central Contractor 4.1104 C |Yes| | A|lAIA|IA|A|A|A|AIA|IAIA|IA|A|IA|A|IA|IA]IA]A
Registration.

52.204-8 Annual Representations and ~ [4.1202 P Nl K|A|A|A|A|AIA|IA|A|IA|IAIA|IA|A|A|IA|A|A]|A
Certifications

52.204-9 Personal Identity Verification [4.1301 C |Yes| | A A A A A A A A A A A A A A A A A A
of Contractor Personnel.

52.207-1 Notice of Standard 7.305(a) P |Yes| L A A A A A A A A
Competition. v/

52.207-2 Notice of Streamlined 7.305(b) P |Yes| L AlAIAIAIAIA|IA|A|AIA|IA|IA|A Al A A
Competition. v/

52.207-3 Right of First Refusal of 7.305(c) C |Yes| | AlAIA|IAIAIAIA|IAIA]IA]IA|IA]A Al A A
Employment.

52.207-4 Economic Purchase 7.203 P | No| K A A A A
Quantity—Supplies.

52.207-5 Option to Purchase Equipment. | 7.404 C |Yes| | A A A A A A A A A A A A A A A A A A

52.208-4 Vehicle Lease Payments. 8.1104(a) C |Yes| | A A

52.208-5 Condition of Leased Vehicles. |8.1104(b) C |Yes| | A A

52.208-6 Marking of Leased Vehicles.  |8.1104(c) C |Yes| | A A

52.208-7 Tagging of Leased Vehicles.  [8.1104(d) C |Yes| | A A

52.208-8 Required Sources for Helium |8.505 C | No| | AlA|IAIAIAIAIAIAIAIAIAIAIA|IAIA]IA|A|A
and Helium Usage Data.

52.208-9 Contractor Use of Mandatory |8.004 C |Yes| | A A A A
Sources of Supply or Services.

52.209-1 Qualification Requirements. 9.206-2 C | No | A A A A A A A

52.209-3 First Article Approval— 9.308-1(a)(1) and C |Yes| | A O A A A
Contractor Testing. db)(1)

Alternate 1 9.308-1(a)(2) and C |Yes| | A O A A A

(®)(2)
Alternate 11 9.308-2(a)(3)and | C |Yes| | A|O A A A

(®3)
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