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Re

Deal' Ms. Cabral

qn behalf of CheVl.onTexaco Products Company and Valero Refining Company, I am
pt'oviding the following comments on the Bay Area Air Quality Management District's
('fBAAQMD" or the "District") proposed minor revisions and administrative amendment
~ the Major Facility Review Permit ("Title V Permit") for the ConocoPhillips San
F .ancisco RefineI"y (District Facility No. A 0016). According to the District's Public

otice inviting comment on the proposed permit revisions, one of reasons for reopening
t~e permit is "to make tht.oughput condi~ion~ for furnaces in ~~QMD Condition 1694,
ptLrt A.1., federally enforceable," Our vIew IS that these COndItIons are nQ1 federally
e~lforceable, and consequently that the District has improperly proposed to revise the
pt:Imit to make these conditions federally enforceable. The basis for our position is set

fdIih below.

i an October 8, 2004 letter to BAAQMD Air Pollution Contl.ol Officer Jack Broadbent,
A Region 9 Air Division Du.ector Deborah Jordan objected to val.ious provisions of

t e Title V Operating Permit for ConocoPhi1lips. As peiiinent here, EP A stated that
"tt]he District has changed the designation for fuel limits that apply to ~~ny combustion
S~U1.ceS fi.om federally enforceable to not federally enforceable. ...Limits created
t~rough prior NSR permits are federally enforceable Title V permit requirements" ( citing
~t~anual.Y 31, 1999 letter to CAPCOA President Doug Allal-d fi-om John Seitz, Du.ector of
~A's Office of Air Quality Planning and Standards).

~y letter dated JanuaI-y 6, 2005, MI-, Broadbent responded to EP A, stating that the firing
rdte limits identified by EP A were intended to "clarify the status quo for purposes of
d~termining compliance with the plantwide emission limit" under District Regulation 9,
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)Ule 10 (which is not included in the SIP), and were included in the permits for
" ldministrative convenience," The District further stated that while the limits were
" 'ontained in permits issued pursuant to a SIP-approved program, [they] were not serving

ly purpose related to the SIP ," Nevertheless, the letter also stated that:

The District will issue a draft reopening of the ConocoPhillips permit that
redesignates the conditions identified in the October 8 letter as federally
enforceable. The District suppolis and wishes to preserve federal
enforceability where it is appropriate. However, the District is concerned
that the designation as federally enforceable of pelmit conditions that have
no dit"ect relationship to the SIP extends federal enforceability beyond its
intended scope.

qonsistent with Mr. Broadbent's January 6, 2005 letter, the District designated the
rtferenced conditions as federally enforceable in the cuuently proposed pelmit revision

T e believe that the conditions identified in EP A's October 8, 2004 letter in fact are not

ti derally enforceable, and should not be designated as such in ConocoPhillip's revised
itle V permit. More broadly, inclusion of an othelwise non-federally enforceable

e ' sion limit or other requirement as a condition in a District-issued permit, whether for

a nistrative convenience or othelWise, does not make that pel-mit condition federally
e lforceable.

p A actions pertinent to this issue date back to at least 1989. As part of EP A ' s action on

t e so-called "CMA Settlement", in a June 28, 1989 Federal Register notice (54 Fed.
eg. 27273) EPA reaffn-med its then-existing requirement that limits on a source's

p tential to emit, whether through pelmit conditions or other mechanisms, must be
ti derally enforceable if they were to be recognized by EP A: In this notice, EP A defined
" ederally enforceable" for various provisions of the national new source review ("NSR")

r gulations(e.g., 40 C.F.R. §§ 51. l66(b)(17), 52.2l(b)(17» and amended 40 C.F.R.
§ 52.23 (regat"ding violations of an applicable implementation plan) to add the pht.ase
" ny permit limitation or condition contained within an operating permit issued under an

P A-approved program that is incorporated into the State implementation plan" to the list
o .items with which failure to comply is considered a SIP violation. According to EP A,
e tablishing a mechanism to provide for federal enforceability of state-imposed permit
c mditions created a "more fundamental way to minimize delay and expense" as
c )mpared to the previously existing means of obtaining federally enforceable emission
li itations or control requit.ements for pul"poses of limiting potential to emit.
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I 1 the preamble to the June 28, 1989 notice, EP A specified five criteria that a state
o perating permit progI.am would have to meet before pe1mits issued under the program

vuld be considered federally enforceable. The criteria were: SIP approval of the pe1mit
p l'ogI.am; SIP imposition of a legal obligation that holders of state operating permits
c )mply with the te1ms of those pe1mits; emission limits imposed in the permits must be
a least as st1ingent as existing federally enforceable requit.ements; ope1'ating permit
limitations must be pe1manent, quantifiable and enforceable as a practical matter; and the
p ~rmits must be issued subject to public participation, including oppO1iunity for public
a ld EP A review of draft permits. See 54 Fed. Reg. 27282. EP A emphasized that "States

'e fi.ee to continue issuing operating permits that do not meet the above requit.ements.
owever, such Qermits would not be 'federally enforceable' for NSR and other SIP
Imoses" (emphasis added). In addition, "EP A expects that .States will, for purposes of

c at.ity and administrative efficiency, indicate within the federally enforceable permits
t lat they are being accorded such a status."

S 1bsequent to the national NSR l"Ulemaking, on November 1, 1989, the District adopted
1 amended version of Regulation 2, Rule 1 that included th1-ee provisions peliinent to

t is analysis. These are section 2-1-302 (the requirement to have a Pelmit to Operate for
a ly equipment that emits or may emit an- contaminants), section 2-1-403 ("The APCO

ay impose any pelmit condition that he deems reasonably necessaI-y to insure
c )mpliance with federal or California law or District regulations") and section 2-1-307
(' A person shall not operate any article, machine, equipment or other contrivance, for

hich a permit to operate has been issued, in Violation of any permit condition imposed
p lrsuant to 2-1-403").

n September 15,1995, the U.S. Comi of Appeals for the D.C. Circuit vacated the
J me 28, 1989 NSR regulations (Chemical Manufacturers Association v. EPA, Case Nos.
8 )-1514 to 89-1516, unpublished order). The court's order eliminated the legal
e fectiveness of the definition of "federally enforceable" and the new provision of
s ction 52.23 that were added in 1989 (even though the text still appeal's in the CFR), and
EPA has not yet completed any l'Ulemaking to reinstate the vacated provisions. Indeed,
EPA recognized in a December 31,2002 NSR l'Ulemaking notice that the 1989 federal
e lforceability provisions aI'e not in effect (67 Fed. Reg. 80185,80191). With the
v lcature of these provisions, there is no basis under EP A's national NSR regulations for
c mditions included in state operating permits to be considered federally enforceable.l

1 Notetllat in his January 31, 19991etter mentioned above, Mr. Seitz relied on tIle lallguage in 40 C.F.R

§ 52.23 tIlat was vacated in 1995.
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~p A approved the November 1989 version of the District's Regulation 2, Rule 1 as pal1
o,rthe California SIP on JanuaI.y 26, 1999 (64 Fed. Reg. 3850; effective FebruaI.y 25,
1 ~~99). Since this approval was more than three yeaI.s ~ the federal enforceability
r~:gulations were vacated, it cannot be intel-preted as implementing those regulations. We
aiso note that since this SIP approval was not effective until February 25, 1999, petmit
c mditions first imposed in operating permits issued before that date would not be
flderally enforceable in any event.

:qven if EP A might nevei1heless maintain that its 1999 SIP approval of Regulation 2,
Rfule 1 establishes federal enforceability of conditions in operating permits issued under
t»at rule, that position would be inconsistent with other EP A policy statements. As noted
al)ove, in connection with the June 1989 NSR rulemaking EP A listed five criteria for
federally enforceable state operating peimit progt.ams. Under an EP A policy stated in a
J1i:me 29, 1990 Federal Register notice, "State operating permits will be considered
fqderally enforceable if issued pUl'suant to permitting progt.ams that meet [the] five
~ )eCified criteri~. FUliherm?re~ the operating pei~it progr.am must first b~ approved by

SEP A as meetmg these cntena before USEP A wtll consider such perIlllts to be
ti derallyenforceable. Although USEP A approved [Illinois'] operating permit program
.; ., it has yet to approve it as meeting the criteria of [EP A's ]June 28, 1989 policy
s atement. ...Consequently, USEP A does not recognize State operating peimits in
Illinois as being federally enforceable." 55 Fed. Reg. 26813,26824 (June 29, 1990).

othing in EPA's 1999 SIP approval ofBAAQMD Regulation 2, Rule 1 even mentioned
t e 1989 federal enforceability criteria for state operating permIt pl.ogt.ams, much less
c mcluded that the rule met those criteria. Even assuming that the other requit-ements

ere satisfied (which we do not concede), the District doe~ not requit.e notice or
p~l11icipation for its issuance of operating permits, and it does not include federal
e*1forceability notations in those permits. Accordingly, non-federal conditions included
iq District-issued operating permits cannot be considered federally enforceable for that
rqason alone.

F1nally, the District fi-equently includes in facility permits terms and conditions intended
tq "ensure compliance with, and the enforceability of, district rules and regulations
a~lplicable to the aliicle, machine, equipment or contrivance for which the pel'mit was
isl:~ued." ~, Health and Safety Code § 42301(e). Like EPA's national Title V operating
p(:l'mit rules in 40 C.F.R. Pali 70, the Califol-nia Health and Safety Code recognizes that
a]lthough Title V permit conditions generally will be federally enforceable, there will be
p~:rmit. condi~ions that are not federally enforceable. Health and Safety Code § 42301.12
s~:ltes ill pertillent pali:
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[The District shall] identify in the permit, to the greatest extent feasible, telms and
conditions which are federally enforceable and those which at.e not federally
enforceable [by] :

(A) Identifying in the permit the tel1IlS and conditions that are federally
enforceable because they are imposed pursuant to a federal requi1.ement or
because the soUl.ce has requested the tel1IlS and conditions and federal
enforceability thereof. ..[or];

(B) Identifying in the permit the terms and conditions which at.e imposed
pU1.suant to state law or district rules and at.e not federally enforceable.
Districts may fuliher identify those telms and conditions of the permit
which at"e not federally enforceable, but which have been included in the
permit to enforce dist1.ict rules adopted by the dist11ct to meet federal

requn.ements.

othing in these provisions demonstrates any intention to make permit conditions
ii ~derally enforceable simply because those conditions a1"e included in state operating
el-tnits as authorized by Health and Safety Code § 42301(e). To the contra1-y, the
istrict is directed to identify to the gI"eatest ext~nt feasible those telms and conditions

t at a1"e not federally enforceable. Since the Distl-ict has previously, and con-ectly,
i lentified the pertinent firing rate limits as not federally enforceable, such an
i. entification clea1-ly is feasible.

or the reasons set folih above, we conclude that where an otherwise non- federally
e 1forceable emission limit or other condition is included in a District-issued permit, EP A
c mnot treat those limits and conditions as federally enforceable simply because the
c )nditions appeal.ed in such a pel"mit. Accordingly, the throughput conditions for

u"llaces in BAAQMD Condition 1694, part A.l. should be identified as not federally
e llorceable in the revised Title V Major Facility Review Permit for the ConocoPhillips
S.an Francisco Refinel"y.
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Thank you for your consideration of these comments

dl:::: MI-. Steve Hill
Adan Schwaliz, Esq

Ms. Tely Lizan"aga

MI". Al Middleton
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