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Report to Congress on the Use of Administrative Subpoena
Authorities by Executive Branch Agencies and Entities,
Pursuant to P.L. 106-544, Section 7

|. EXECUTIVE SUMMARY

Section 7(a) of the Presidertial Threat Protection Act of 2000 (Presidertia Threat
Protection Act), enacted on December 19, 2000, requires the Attorney General, in conaultaion
with the Secretary of the Treasury, to conduct “astudy on the use of administrative subpoena
power by executive branch agencies or entities” and report the findings of that study “to the
Committees onthe Judiciary of the Senate and the House of Representatives.”* Section 7(b) of
the Presdentia Threat Protection Act requires the Attorney General and the Secretary of the
Treasury to present data regarding the frequency of issuance of administrative subpoenas
authorized by 18 U.S.C. §3486.

A. Summary of Report on Administrative SubpoenaAuthorities Held by Agencies under
Authorities Other Than 18 U.S.C. §3486

Asdirected in section 7(a) of the Presidentia Threat Protection Act, Section |l of this
report contains: “ (1) a description of the sources of adminigrative subpoena power and scope of
such subpoena power within executive agencies; (2) a description of agpplicable subpoena
enforcement mechanisms; (3) adescription of any notification provisons and any other provisons
relating to safeguarding privacy interests; (4) a description of the gandards governing theissuance
of administrative subpoenas.” Section 1V presents the Attorney Generd’s recommendations
regarding “ necessary steps to ensure that administrative subpoena power is used and enforced
consistently and fairly by executive branch agencies.” 5 U.S.C. 8551 note, Pub.L. 106-544, 8§
7(a), Dec. 19, 2000, 114 Stat. 2719.

Definitions and Methodologies. For purposes of this report, “administrative subpoena’
authority has been defined to include dl powers, regardless of name, that Congress has granted to
federa agenciesto make an administrative or civil investigatory demand compelling document
production or testimony. Civil compulsory process authorities with provision for judicid
enforcement areincluded. Grand jury subpoenas, administrative law judge subpoenas, and
Investigative authorities requiring judicial approval are not withinthe scope of the report.
Appendices A, B, and C of this report contain the full responses submitted by executive branch
entities, as supplemented by legal research.

Findings Congress grants the subpoena power held by executive branch entities, and the

15 U.S.C. 8551 note, Pub.L. 106-544, § 7, 114 Stat. 2719 (2000).
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scope and exercise of these authorities ae bound by gatute. As the single most significant source
of administrative subpoena power is granted by the Ingpector General Act of 1978, the Inspector
Genera subpoena authority is discussed in a separate, detailed Subsection 11.B. The study reveds
acomplex proliferation of widely varying subpoena pow ers authorized by Congress. Submissions
from executive branch entities and legal research identified approximately 335 existing
adminidrative subpoena authorities held by various executive branch entities under current law.

Some of these subpoena authorities ladk clear enforcement mechanisms. All federal
executive branch administrative subpoenas are enforced by the courts. Statutes granting
administrative sulpoena authorities, however, generally fall into three enforcement-type
categories: (1) statutes authorizing an agency official to apply directly to an appropriate U.S.
district court for enforcement assistance, (2) statutes requiring an agency officia to request the
Attorney General’s aid in applying to a U.S. district court for enforcemert assistance, and (3)
datutes containing no identified enfor cement mechanism.

Agencies are limited in their exercise of administrative subpoena authority by: (1) judicial
review of subpoenaorders prior to potential judicial enforcemert; (2) notice or nondisclosure
requiremerts imposed in an agency' s organic statutes; (3) privacy-protective constraints or notice
requirementsinterna to the satute authorizing the subpoena power; (4) generdly gpplicable
privacy-protective satutes, prohibiting certain disclosures and requiring notice under certain
circumgances, and (5) agency promulgated guidelines limiting or directing subpoena issuance.

Appendices A, B, and C of this report contain an individualized description of particular
administrative subpoena authorities held by the various agencies. T he gppendices contain
information related to: (1) sources of administrative subpoena authority and scope of such
subpoena aut hority, (2) applicable subpoena enforcement mechanisms, (3) notification provisons
and other provisons related to safeguarding privacy interests, and (4) standards governing
issuance of administrative subpoenas. The report itself also briefly discusses each of these four
topics. The information provided in the appendices is derived from submissions from individual
agencies in response to a survey issued by the Office of Legal Policy of the Department of Justice
as well as some independert legal research. Appendix A contans information rd ated to
authorities held by federal governmentd ertities other than the Departments of Justice or
Treasury. Appendix B contairns informaionrelated to authoritiesheld by the Department of
Justice. Appendix C contairns informaionrelated to authoritiesheld by the Department of
Treasury. Asmost entries in the Appendices were submitted by individual agencies, commissions,
and other govermmertal entities they do not necessarily refled the view or recommendation of
the Attorney Generd or Secretary of the Treasury.

Recommendations. The Department of Justice notes that despite inconsistencies in the
formulaion of the many authorizing gatutes judidal involvement in enforcement ensures a good
degree of fairness—especialy where enfor cement actions must be initiated and coor dinated by the
Department of Justice. As administrative subpoena authorities are created by separate statutes,
which differ intheir purpose and content, and no consistent patter ns emerge from a study of these
authorities, making any recommendations generdly applicable to these various authorities would
be neither prudent nor precticd. Asvarious agencies referred to suggestions regarding author ity-
specific changes, the Department of Justice looks forward to working with Congress and other
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agencies inthe future to evaluate these potential changes.

B. Summary of Report on Justice Department and Treasury Subpoena A uthorities Held
Pursuant to 18 U.S.C. 83486

Section 7(b) of the Presidential Threat Protection Act requiresthe Attorney Generd and
the Secretary of the Treasury to “report in January of eachyear to the Committee on the Judiciary
of the Senate and the House of Represertatives on the number of administrative subpoenas issued
by them under [18 U.S.C. 83486] and the identity of the agency or component of the Department
of Justice or the Department of Treasury issuing the subpoena and imposing the charges.” 5
U.S.C. 8551 note, Pub.L. 106-544, § 7, 114 Stat. 2719 (2000). The reporting requiremert of
section 7(b) terminates in Decamber of 2003, “3 years after the date of the enactment,” which
occurred on December 19, 2000. Pub.L. 106-544, 87(b)(2), 114 Sat. 2719 (2000). Section 111
of thisreport contains adescription of the authorities provided under 18 U.S.C. 83486(a), aswel
as data regarding the frequency of use during Calendar Y ear 2001. Frequency data for subpoenas
issued under 18 U.S.C. 83486 is aso included in tabular form in Take 1infra.

[l. ADMINISTRATIVE SUBPOENA AUTHORITIESHELD BY AGENCIES UNDER AUTHORITIES
OTHER THAN 18 U.S.C. §3486
A. General Subpoena AuthoritiesHeld by the Various Agencies

1. Description of the Sources of Administrative SubpoenaPower and the Scope of Such
Subpoena A uthority.

As administrative agencies are established through statute, a statute must also authorize
their issuance of adminigrative subpoenas.? Administrative subpoena aut horities allow executive
branch agencies to issue a compul sory request for documerts or testimony without prior approval
from agrand jury, court, or other judicial entity. Without sufficient invedigatory powers,
including some authority to issue administrative subpoena requests, federal governmental entities
would be unable to fulfill their statutorily imposed responsibility to implement regulatory or fiscal
policies® Congress has granted someform of administrative subpoena authority to most federal
agencies, with many agencies holding severd such authorities. The authority most commonly
used, theauthority provided to all Inspectors Generd, is discussed in detail in Subsection 11.B
infra. Whilethe Ingpector Generd authority ismainly used in crimina investigations, specific
administrat ive subpoena aut horities may be exercised in civil or crimina investigations. While
federal authorizing statutes generally grant subpoena authorities directly to a particular agency
head, a few statutory aut horities authorize the President to exer cise a subpoena authority, and the
President has generally delegated that authority to a specific agency head through Executive

2See BERNARD SCHWARTZ, ADMINISTRATIVELAW §3.8, at 125 (3d ed. 1991).

3See Graham Hughes “Administrative Sulpoenas and the Grand Jury. Converging Streams o Criminal
and Civil Compulsory Process,” 47 VAND. L. REv. 573, 584 (1994).
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Order.* Most adminigrative subpoenaauthorities have been redd egated by the entity head to
subordinate officials within the entity. Some statutes granting administrative subpoena authorities,
however, limit or forbid ddegation of the authority to lower-ranking officids within the agency.®
In someingtances, the decision to issue a subpoenais made unilaterally by an agency officid;® in
other ingances, the issuance of a subpoenarequires the vote, approval, or resolution of multiple
individuals.’

The Supreme Court has construed administrative subpoena authorities broadly® and has
consistently allowed expansion of the scope of administrative investigative authorities, including
subpoena authorities, in recognition of the principle that overbearing limtation of these authorities
would leave administrative entities unable to execute their respective statutory responsibilities.’
While an agency’ s exercise of administrative subpoena authority is not subject to prior judicial
approval, a subpoena issuance is suljed to judcial review upon arecipient’ s motionto modify or
guash the subpoena or upon an agency’s initiation of a judicial enforcemert action.

Fedeal courtssubjed the exerdse of administrative subpoena authority to a

“See, e.g., Exec. Order No. 12,580, Section 2(j), 52 Fed. Reg. 2923 ( Jan. 29, 1987) (delegating to heads
of Executive departments and agenci es the authority origi nal ly delegated by Congress to the Executivein Section
104(e) of the Comprehensive Environmental Response, Compensation, and Liability Ad (CERCLA), 42 U.S.C.
89604(89).

>The Consumer Product Safety Commission, for instance, may delegate any of its functions except the
subpaena power of 15 U.S.C. 8076(b)(3), see 82076(b)(9), toany dficer a employee df the Commissiaon.

® See, e.g., Appendix A, Department of Energy (DOE) authority under the Federa Energy Administration
Act of 1974. A DOE dficia “may dgn, issue, and serve subpoenas of persons and documents.” 10 C.F.R. 88
205.8(a), 205.8(b).

"See, e.g., 11 C.FR. §111.12 (requiring that Federal Election Commission members authorize the
Chairman or Vice Chairman of the Commissi on to i ssue specific subpoenas, whet her subpoenas duces tecum or
those requiring); 16 C.F.R. § 2.7(d) (stating that Federa Trade Commission or one of its members may issue a
subpoena upon a resolution by the Commission).

8 Seethefollowi ng cases far the proposition that the government need only show that the subpoena was
issued for alawfully authorized purpose and sought information relevant to the agency's inquiry: United States v.
LaSalle Nat'l Bank, 437 U.S. 298, 313 (1978); United States v. Powell, 379 U.S. 48, 57 (1964); Oklahoma Press
Publishing Co. v. Walling, 327 U.S. 186, 209 (1946).

9See Endicott Johnson Corp. v. Perkins, 317 U.S. 501 (1943); Oklahoma Press Publishing Co. v. Walling,
327 U.S 186 (1946); United States v. Morton Salt Co., 338 U.S. 632 (1950). See also the following cases,
demonstrating the lower federal caurts' favarable treatment of a federal agency’ s investigative authorities prior to
the Supreme Court decisionslisted above Fleming v. Montgomery Ward & Co., 114 F.2d 384, 388 (7th Cir.)
(rejeding probable cause requirement for investigations by Wage and Hour Division of Department of Labor), cert.
denied, 311 U.S. 690 (1940); Bartlett Frazier Co. v. Hyde, 65 F.2d 350, 351-52 (7th Cir.) (holding that disclosures
sought by the Department of Agriculture under itsinvestigatory powers wer e reasonabl y necessary for pr otecti on of
public and therefare not vidative o the Fourth Amendment), cert. denied, 290 U.S. 654 (1933); United States v.
First Nat'l Bank, 295 F. 142, 143 (S.D. Ala. 1924) (holding that the privacy protections of the Faurth Amendment
were na applicable wherea third-party recordkeeper sought to invdke such protections in an effort tobar
production of information relating to legitimate IRS invegigation), aff'd per curiam, 267 U.S 576 (1925).
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reasonableness andys's, not the more stringent Fourth Amendment “probable cause” analyss
gpplied in stuations involving search and seizure and issuance of awarrant. 1n United Statesv.
Powell,* the Court articulated the deferentid standard for judicial review of administrative
enforcement actions in afour-factor evauation of “good faith” issuance, requiring that: (1) the
invedigation is conducted pursuant to alegitimate purpose, (2) the information requested under
the subpoenaisrdevant to that purpose, (3) the agency doesnot already havethe informationit is
seeking with the subpoena, and (4) the agency hasfollowed the necessary administrative seps in
issuing the subpoena.™* The federal courts have construed the Powell factors broadly, alowing
greater flexibility for government action.

While federal agencies are dependent upon the courtsto enfor ce administr ative subpoena
requests, U.S. district courts must enforce an agency’ s subpoena authority unless the evidence
sought by the subpoenais “ plainly incompetent or irrelevant to any lawful pur pose of the
[requesting official] in the discharge” of his or her statutory duties.> The Supreme Court noted in
Oklahoma Press Publishing Company v. Walling® that “[ t] he very purpose of the subpoena. . . is
to discover and proaure evidence, not to prove a pending charge or complant, but uponwhich to
makeoneif. . . the facts thus discovered should jugify doingso.”** In other words, afederal
court may not condition enforcement of an agency’ s subpoena upon a showing of probable cause
because the agency may be using the very subpoena a quedionto make aninitial determination
as to whether such probable cause does, in fact, exist. The Supreme Court has stated in United
Saesv. Morton Salt™ that, in evaluating the appropriateness of an administrative subpoena
request, a court must smply determine that “the inquiry is within the authority of the agency, the
demand is not too indefinite and the information sought isreasonably relevant.”*® The courts are
generdly deferentid to the agency’s determination that the information sought is “reasonably

19 While Powell invaved an IRS subpoena, a subsaquent caseclarified that theanalysis goplied in Powell
isrelevant to all administrative subpoena authorities. See Seaurities and ExchangeCom’'n. v. Frry T. O’ Brien,
Inc., 467 U.S. 735, 741-42 (1984).

11379 U.S. 48 (1964). Some courts have excluded the last two Powell factors, holding that later decisons
of the Supreme Court sometimes exclude such requirements and that adhering strictly to all four facdors may
unacceptably restrict agency action. See, e.g., United States v. Bell, 564 F.2d 953, 959 (Temp. Emer. Ct. App.
1977) (stating that the last two requirements are too restrictive); United States v. Security State Bank & Trust, 473
F.2d 638, 641 (5th Cir. 1973 (stating that thegovernmental entity needs only the two primary requirements.
Other courts however, haveapplied less deferential scrutiny in analyzing whether an agency has used its subpoena
authority appropriatdy. See, e.g., Sunshine Gas Co. v. United States Department of Energy, 524 F.Supp. 834,
838 (N.D. Tex. 1981) (stating that “the agency's order should only be affirmed if a rational basis exists, but such
must be supplied by the agency, not the court”).

2Endicott Johnson Corp. v. Perkins, 317 U.S. 501, 509 (1943).
13327 U.S. 186 (1946).

4. at 201.

15338 U.S. 632, 51 (1950).

1814, at 651.



relevant,” noting that acourt must “defer to theagency’ s gppraisal of rdevancy in comedion
with an investigative subpoena as long asit is not ‘obviously wrong.’”*’

The Supreme Court hasdeclined to egablish universdly goplicable standards of
reasonakl eness for evd uaing the scope of adminidrative subpoena issuance, |eaving roomfor
lower courtsto tailor their anadysisto the unique circumstances of a particular investigation. The
Court has provided some guidance, however, stating that lower courts should require at minimum
that an agency’s “ specification of the documents to be produced [is] adequate, but not excessive,
for the purposes of the relevant inquiry” and that the agency use “particularity in ‘describing the
place to be searched, and the persons or things to be seized.’” '8

In addition to challenges based on the Fourth Amendment, the Supreme Court has
recognized severa potentia grounds for challenge or modification of an administrative subpoena
authority incertain instances. These grounds include, but are not limited to, the: (1) privilege
againg sdf incrimination, (2) free exercise of reigion, (3) freedom of asociation, (4) atorney-
client privilege.®

2. Description of A pplicable Subpoena Enfor cement M echanisms.

Congresshasconggently required that agencies and departments seek enforcement of
administrative subpoenas through afederd district court. Federd courtshave generdly
recognized that “[b] ifurcation of the power, on the one hand of the agency to issue subpoenas and
on theother hand of the courtsto enforce them, isan inherent protection agai nst abuse of
subpoera power.”?

Statutes granting adminigrative ubpoenaauthorities generally fdl into three enforcement-
related categories: (1) datutes authorizing an agency official to apply directly to an appropriae

YUnited Statesv. Hunton & Williams, 952 F. Supp. 843, 854 (3d Cir. 1995). The Third Circuit in this
instance noted that the “reasonableness’ inquiry in such cases does not carrespond with, and is moredefeential
than, the Administrative Procedures Act “arbitrary and capricious’ standard of review for agency adion. Id.

80klahoma Press Publishi ng Co. v. Walling, 327 U.S. 186, 208 (1946).

95ee Graham Hughes “Administrative Sulpoenas and the Grand Jury: Converging Streams of Civil and
Criminal Compulsory Process,” 47 VAND. L. REv. 573, 589 (1994).

2United Statesv. Security State Bank and Trust, 473 F.2d 638, 641 (5th Cir. 1973). The SupremeCourt,
however, has not specifically issued aruling as to whether the constraints of due process preclude federal agencies
from possessing the power to enforce their own subpoenas. Federal courts have generally held that due process
doesprecludefederal agenciesfrom enforcing such subpoenas, however. See ShastaMineras & Chem. Co. v.
SEC, 328 F.2d 285, 286 (10" Cir. 1964). The Court hasstated in Interstate Commerce Commission v. Brimson,
154 U.S. 447, 484 (1894), that “the power to impose fine or imprisonment in order to compel the performance of a
legal duty imposed by the United Statescan only be exerted, under the law of the land, by a competent judicial
tribunal having jurisdiction in the premises,” 1d. a 484; however, as Congress has not tested the outer limits of
I nter state Commerce Commission v. Brimson by conferring direct administrative subpoena enforcement authority
on afederd agency, the Court has not had occasion to specificaly address the constitutionality of a conferral of
such enforcement authority.



U.S. district court for enforcement assistance,* (2) statutes requiring an agency official to request
the Attorney General’s aid in applying to a U.S. district court for enforcemert assistance,”” and
(3) statutes containing no stated enforcement mechanism.? Where an agency requests the
assistance of the Attorney General through a United States Attorney’ s office to seek enfor cement
of an administrative subpoena in federal district court, the United States Attorney’s office plays a
role that is more than ministerial, exercising discretion in determining whether to seek
enforcemert by a court. In evaluating such requests, the United States Attorney’ s office evaluates
the subpoena issued by the agency to determine whether the scope of the request isin keeping
with the agency’s stat utory authority and the agency has followed proper proceduresin issuing
the subpoena.®* In short, the United States Attorney’s office evaluates the subpoena reques to
determine w hether the requirements of Powell and Oklahoma Press (good faith and

reasonabl eness) have been satisfied.

When afederal court actsin regard to an agency' s enforcement petition, whether
presented by the agency directly or through a United States Attorney, “the district court'sroleis
not that of a mere rubber stamp, but of an independent reviewing authority called upon to insure
the integrity of the proceeding.”* Federal courts have noted that “[t]he system of judicial
enforcement is designed to provide a meaningful day in court for one resisting an administrative

2L Consi der, for instance, the Secretary of Labor, who is authorized to petition directly for enforcement of
an ERISA Title | subpoena. See, e.g., Dole v. Milonas, 889 F.2d 885, 888 (9" Cir. 1989) (noting that the FTC Act
provisions cadified at 15 U.S.C. § 49 areincarporated into ERISA a 29 U.S.C. § 1134(c), thereby autharizing the
Secretary of Labor to petition far enforcement of an ERISA Title | subpcenain district court). The Federal Election
Commi ssion issimilarly authorized under 2 U.S.C. 8§437d(b) to petition adistrict court directly for enforcement of
certain administrative subpoenas (authorizi ng the Federal Election Commission to petiti on the appropriate U.S.
district court to issue an order reguiring compliance with subpoena request authorized by 2 U.S.C. §437d(a)(1)-(4)
and to punish any failure to obey such order).

“See, e.g., U.S Department of Agriaulture “Procedures Related to Administrative Hearings under the
Program Fraud Civil Remedies Act of 1986" (PFCRA), 7 C.F.R. 88§ 1.304, 1.319, 1.322, 1.323, 1.328 (authorized
by 31 U.S.C. §3804(a)).

3 See, e.g., Foreign Shipping Practices Act, 46 App. 46 U.S.C. 1710a (authority to mak e infor mati on
requests, but no enforcement authority, judidal or otherwise is mentioned in the statute); See also Federal
Maritime Commission’s related submission and recommendation in Appendix A.

24See UNITED STATESATTORNEYS MANUAL (USAM), 4-6.210 C. This sedion of the USAM statesthat
“[m]ost routine subpoena enforcement adtions are handled by the USAOsand are authorized by the Director in
charge of Areal.” The USAM goes on to date that:

[a] Branch attorney will review the referral and proposed pl eadings, and then prepare a

memorandum from the assigant director to the director, recommending whether the suit should

befilad. If the subpoena enfarcement action is approved by the director, the Branch attorney will

write the agency and the United Stat es Attor ney, stating whether the suit has been authorized or

not, and if so, that it is ddegated to theUnited StatesAttorney. In casesin which suit is

authorized, areferral adknowledgment farm will also be sent to the United States Attorney, as

wel| asacopy of papersrece ved from the agency.

Wearly v. FTC, 616 F.2d 662, 665 (3¢ Cir. 1980).
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subpoeng,"? and that “the court has the power to condition enforcement upon observance of
safeguards to the respondert's valid interests.”?” The burden of proof imposed on achdlenger to
an adminigtrative subpoenais steep, however. A chalenge based on an agency’sfailureto satisfy
one of the four factors estallishing “ good faith” under Powell,”# for instance, will only be
successful upon ashowing of “ingitutionaized bad faith,” not mere bad faith on the part of a
particular individual issuing the sulbpoena.?® A district court’s order requiring compliance with an
administrative subpoena or refusing to quash a subpoena request is immediaely appealable,
however, as such an order is generally treated as a final judgment under 28 U.S.C. §1291.%

Most statutes authorizing administrative subpoena enforcement infederal district court
authorize the court to impose contenpt sanctionsupon a red pient who continuesto refuseto
comply even after acourt order of compliance. Certain gautesauthorizing enforcement by a
federal district court also provide for specific penalty ranges or limitations for findings of criminal
or civil contempt of court based on noncompliance with a court order to comply with an
adminigrative subpoenareguest. In someinstances these pendties are particularly sringent.
Stat utes prescribing specific penalties for noncompliance with an administrative subpoena and
subsequent court order occasionally provide more severe penalties for “willful contempt,” as
compared to mere “contempt.”*  Other statutes authorizing district court enforcement action,

®United States v. Security State Bank and Trust, 473 F.2d 638, 642 (5th Cir. 1973).
Z'\Wearly, 616 F.2d at 665.

2United States v. Powell, 379 U.S. 48, 58 (1964). Federal courts have further expounded on the concept
of agency “bad faith,” gating that “bad fath” may be found in “circumsgances involving the harassment o the
recipient of a subpoena’ or a “consciousattempt by the agency to pressure the redpient to sttle a collateral
dispute.” United States v. Markwoad, 48 F.3d 969, 978 (6™ Cir. 1995).

PUnited Statesv. LaSalle Nat'| Bank, 437 U.S. 298, 316 (1978).

30Cobbledi ck v. United States, 309 U.S. 323, 330 (1940) (recogni zing the immediat e reviewable nature of
adistrict court enforcement order). In contrast, grand jury enforcement ordersare not appealable immediately as
this would stall furthe court proaeedings. No further proceedings in the court are necessary, however, after a court
orders compliancewith an administrative subpoena. Id. at 329-30.

315ee 42 U.S.C. §9604(€) (authori zing the court to assess civil penalties of up to $25,000 for each day of
continued noncompl iance with subpoenaissued under CERCLA authority); 15 U.S.C. 850 (FTC statute,
incorporated by reference into several other agencies' subpoena authorities (See, e.g., 33 U.S.C. 8944, Depatment
of Labor authority) authorizing punishment for noncompliance by “afine of not less than $1,000 nor more then
$5,000, or by imprisonment for not more than one year, or by both such fine and imprisonment”).

¥5ee, e.g., Department of Energy authority granted in 15 U.S.C. §772(e), with subsection (i),
incor porating by reference 8797(a), (b)(1) and (2) (including violation of subpoenarequirement among list of
various othe violations and presaibing disparate civil penalties based on “willful” or non-willfu failure to
comply); Department of Interior, 43 U.S.C. §8102-106 (stating that wilful refusal to comply with subpoena request
in public lands cases may bepunished as a misdemeanor); Federal Depasit Insurance Corporation, Federal Depasit
Insurance Act (FDI Act), 12 U.SC. §1818(n) (stating that any person who willfully failsor refuses to comply with
an FD IC subpoena may be subject to contempt proceedingsin federal district court and “shd | be guilty of a
misdemeanar and, upon convidion, shall be subject toa fineof not mare than $1,000 or toimprisonment far a
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either at the request of the agency itsdlf or through petition of the Attorney General, contain no
specific contempt penalty provisions.® Under such gatutes, the U.S district courts are free to
apply pendeties for civil and crimnal contempt otherwise available at law where aparty refuses to
comply with a court’ sorder that the party subnit to an agency’s subpoena request.®*  In ill
other instances, it is unclear whether aparticular statutory subpoena authority is accompanied by
a particular statutory penalty or penalty limitationto be imposed for contempt based on failure to
comply with a court’s order for compliance. The Department of Interior, for instance, holds a
specific subpoena authority under Section 1724 of the Royalty Simplification and Fairness Act
(RSFA) but has nat ye had occasion to litigate the quegtion as to whether a avil penalty
prescribed for aviolaionof the Federd Oil and Gas Management Act (FOGRMA), a statute
amended by the RSFA, is dso applicable as a penalty for contempt of court infailing to comply
with the court’ s order to submit to an RFSA subpoema.®

Proceedingsin U.S. district court brought to compel compliance with an administr ative
subpoena are summary proceedings. In general, the agency issuing a subpoenarequests the
court’ s assistance in enforcing the agency’ s previous subpoena order, or requests the Attorney

term of not more than one year or both”); Internal Revenue Serviceauthority granted in 26 U.S.C. §6420(€)(2),
6421(0)(2), 6427(j)(2), 7602, 7603, and 7604(b) (stating that a person failing to comply with a subpoena request
under these sedionsshall “upon mnviction thereof, be fined na morethan $1,000, a imprisoned not mare than 1
year, or both, together with costsof prosecution,” 26 U.S.C. §7210).

33 See 26 U.S.C. §7604 (autharizing the Secretary to request a hearingin front of a U.S district court
judge a Commissianer for contempt proceedings based on noncompliance with an |.R.S. reguest for information).
This statute provides that the judge or commissi oner shall, “upon such hearing. . . have power to make such order
as he shall deem pragper, na inconsistent with thelaw for the punishment of contempts, to enfarce cbedenceto the
requirementsof the summons and to punish such person for his default or disobedience” Id.

34 Contempt may be either civil o criminal in nature. A federal court is authorized under 18 U.S.C. 8401
toinitiate a prosecution far contempt. Seeid. (stating that “[a] court of the United States shall have power to
punish by fine or imprisonment, at its discretion, such contempt of its authority, and none other, as-- . . . (3)
Disobedienceor resistance to its lawful writ, process, order, rule decreg or command” ). Unde current law, a
persan found guilty of crimind contempt may be subject to a fine nat to exceed thesum of $1,000, imprisonment
not exceedingaterm o six months, or both. 18 U.S.C. 8§402. In proceadingsfor crimind contempt wherethe
penalty authorized by statute makes this contempt something more than a petty offense, the defendant is entitled to
the right to atrial by jury under Articlelll, Section 2, and under the Sixth Amendment o the Conditution. See
Propriety of Imprisonment under 18 U.S.C. 8401(3) for Contempt of Court Order Requiring Compliance with
Satute not Authorizing Imprisonment for its Violation, 41 A.L.R FeD. 900 (2000). In addition, federal courts
have alsoheld that a defendant is entitled to theassistance of counsd in any proceeding for criminal contempt.
See Holt v Virginia, 381 U.S.C. 131 (1965).

%section 1724 of the RSFA authorizes certain officialsin the U.S. Department of Interior to issue
administrativesubpcenas. 30 U.S.C. 81724(d)(2)(B). In a sepaate provision, RSFA amends the FOGRMA.
FOGRMA provides its own compulsary authorities and authorizesenforcement of thoseauthorities. 30 U.SC.
§1717. The Department of Interior noted inits submission to the Office of Legal Policy at the Depar tment of
Justice that the issue as to whether the FOGRMA enforcement provisi ons apply to situations of noncompliance
with RSFA subpoenas has na been litigated. See Appendix A, U.S. Department of | nterior entry.
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General’ sintervention in petitioning the appropriate district court for enforcement assistance.*
The ddrid court generdly issues an order to the subpoena red pient to show causefor

nonenfor cement of the subpoena. If the recipient does not present sufficient reason that the
subpoena should not be enforced, including a showing of noncompliance with the Powell “good
fath’ factors, “abuse of the court’s process” or the “ unreasonableness’ of the agency s request,
the court will issue an order of compliance. While asubpoenarecipient may be entitled to some
opportunity for discovery and an evidentiary hearing prior to judicial enforcement of an
adminigrative subpoena, this ertitlement is not absolute®” and is dependent upon the recipient’s
presentation of a certain“threshold showing” of facts supporting the need for such hearing.® The
level of this threshold showing varies among the federal courts.** Should a hearing be provided,
the subpoena recipient may present a successful challenge by showing by a preponderance of the
evidence that the administrative agency did not act in “good faith” in issuing the subpoena, was
otherwise unreasonable in its subpoenarequest, or “abused the processes of the court” in seeking
enforcement.*

While the federal courts have generdly been somewhat deferentid to federa agenciesin
enforcing administrative sulpoenas, case law notes that the courts do not merely “rubber stamp”
an agency’s use of subpoenaauthority.** Several courts have noted that "[t] he system of judicial
enforcement is designed to provide a meaningful day in court for one resisting an adminigtrative
subpoerg,"* and that “[i]n thedischarge of that duty, the court has the power to condition
enforcement upon observance of safeguards to the respondent's valid interests.”® Asthe Supreme
Court noted in 1946 in Oklahoma Press Publishing Company v. Walling, however, the
respong hility of the federal courtsinadminigrative subpoenaenforcement proceedingsisto
remain “fully alive to the dud necessity of safeguarding adequately the puldic and the private
interest” involved in such situations.** Therefore, the lower federal courtshave been instructed to
balance the public’s interest in law enforcement, order, and basic farness with the persond or

%see Therese Maynard, “SEC v. Jerry T. O’ Brien, I nc.: Has the Supreme Court Overrul ed United States
v. Powell?” 18 Loy. L.A. L. Rev. 643, n. 112 (1985) (providing a description of the enforcement process).

3"See United States v. Kis, 658 F.2d 526, 539 n. 39 (7" Cir. 1981), cert. denied, 455 U.S. 1018 (1982)
(involving I.R.S. subpoena authority).

Beeid.

Fgeeid.

“Oseeid. at 540.

“\Wearly v. FTC, 616 F.2d 662, 665 (3d Cir. 1980).

42 United States v. Security State Bank and Trust, 473 F.2d 638, 642 (5th Cir. 1973).
4.

#40Oklahama Press Pub. Co. v. Walling, 327 U.S. 186, 202 (1946).
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corporaeinteres in absolute privacy.*

Asfederal agenciesare not currently authorized under statute to enfor ce adminidrative
subpoena compliance directly, certain agencies have recognized that they are capable of taking
action separate and gpart froma U.S. district court’ senforcement action in anindirect efort to
enoourage conpliance The Federal Maritime Commission, for instance states that, in additionto
requesting the Attorney General’ s assistance in seeking judicid enforcement, the Commission
may: (1) suspend acommon carrier’ stariff or use of atariff for failure to supply information, 46
App. U.S.C. 81712(b)(2), (2) impose a peralty of up to $50,000 per shipmert for carriers
subsequently operating under a suspended tariff, 46 App. U.S.C. 81712(b)(3), and (3) request
that the Secretary of the Treasury refuse clearance to carriers in noncompliance with a subpoena
request, 46 App. U.S.C. 81712(b)(4). Shipping Act of 1984, 46 U.S.C. §13(b)(2)-(4).*

3. Decription of Any Notification Provisionsand Any Other Provisons Rdaing to
Safequarding Privacy I nterests.

The privacy interests of administrative subpoena recipients are protected to some degree
by the maintenance of enforcement authority inthe judiciary and the gatutory ability of recipients
to motion a court to quash or modify a subpoena request.” See discussion of judicid review in
enforcemert proceedings in subsection 11.A.3.ainfra and section I1.A.2 supra. In addition,
agencies and departments are limited in exercising their administrative subpoena authorities by (1)
nondisclosure requirement s imposed in an agency’s organic statutes, (2) privacy-protective
congraintsinternal to the statute authorizing the subpoenapower, (3) generdly applicable
privacy-protective statutes, and (4) agency-promulgated guidelines limiting or directing subpoena
issuance. See discussion of various sautory/regulatory privacy-protective provisions in
subsection 11.A.3.b infra. Subsection 11.A.3.c infra discusses privacy-protective guideines and
directives established internally in agencies holding administrative subpoena authorities.

a Privacy-protective impact of maintaining administrative subpoena enfor cement
authority in judiciary.

While the privacy interests of an individua or entity are protected by maintaining
administrative subpoena enfor cement authority in the federal courts, the courts have conssently
held that the issuance of an administrative subpoena without a showing of probable cause does
not violate the Fourth Amendment.”® The federd courts have recognized that ashowing of

1d. at 203.

“6 Each of these actions meant to peripherally encour age compliance with a subpoena request are,
however, subjed to the disapproval o thePreddent for “ reasonsof the national defense or theforeign policy o the
United Sates.” See 46 App. U.S.C. 81712(b)(7).

4" See United Sates v. Security State Bank and Trust, 473 F.2d 638, 641 (5th Cir. 1973) (stating that
“[b]ifurcation of the power, on the one hand of the agency to issue subpoenas and on the other hand of the courts to
enforce them, is an inherent protection against abuse of subpoena power”).

“8See Donovan v. Lone Steq, Inc., 464 U.S. 408 (1984).
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probable cause is unnecessary in issuing and enforcing an administrative subpoena as the exercise
of suchauthority is dgnificartly lessintrusvethan a search and seizure carried out under a
warrant.*® After dl, statutes authorizing administrative subpoenas are generaly enfor ceable
through judicial process,® and the subject of the subpoenaisnot subject to the possible physical
invagon that a search and sizure may impose. In addition, as the Supreme Court has recognized,
the issuance of an administrative subpoena may not be subjected to a probable cause requirement
as the administrative subpoena is often issued for the very purpose of determining whether such
probable cause exists.

In place of a probable cause requirement, the federal courts in enforcement proceedings
have imposed basic requirements as to the scope, necessity, and authority to issue an
administrative subpoenain addition to evauating the reasonableness of an adminidtrative
subpoena request. A recipient of an administrative subpoena may chd lenge theissuance or
enforcement of an administrative subpoenain court by presenting sufficient evidence that the
agency has not acted in accordance with the basc sandar ds of reasonablenessas articulated in
Oklahoma Press Publishing Co. v. Walling,>* hasnot issued an adminigrative subpoena in “good
faith” demonstrated by afailureto satisfy factors articulated in United Statesv. Powell,>® or has
abused the judicial process in petitioning acourt for enforcement.> While a judicid challenge on
these groundsis only available to the subpoena recipient either (1) through a petition to quash a
subpoena or (2) in the course of chdlenging an administrative subpoena enforcement order, an
agency must corside the strictures of each of these possibe grounds for nonenforcement before
issuing an administrative subpoena. While the courts are deferentia in evaluating an agency’s
Issuance of an administrative ubpoena, a court does not merely “rubber stamp”
an agency’s exerci se of issuance authority.

In Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186 (1946), the Supreme Court
discussed the necessity of balancing the importance of the public interest in the information being
reguested with the importance of the irterest in personal or organizational privacy. See 327 U.S.
186, 202 (1946). The Court noted in Oklahoma Pressthat acourt should evaluate a challengeto

“9'In re Subpoena Duces Tecum, 228 F.3d 341, 348 (4™ Cir. 2000).

Fsee Appendices A, B, Cinfra. See also In re Subpoena Duces Tecum, 228 F.3d at 348; United Statesv.
Bell, 564 F.2d 953, 959 (Temp. Emer. Ct. App. 1977) (stati ng that “[b] ifurcation of the power, on the one hand of
the agency to issue subpoenas and on the other hand of the courts to enforce them, is an inherent protection against
abuse of subpoena powea™).

*10klahoma Press Publishing Co. v. Walling, 327 U.S. 186, 201 (1946).

e id. at 202.
3See 379 U.S. 48, 57-58 (1964).

> See also Seaurities and Exchange Comm’n v. Wheeling-Pittsburgh Steel Corp., 648 F.2d 118, 124 at n.
9 (3d Cir. 1981) (stating that “*[b]ad faith’* connotes a conscious decision by an agency to pursue a groundless
allegation without hope of proving that allegation” while “abusing the court's process’ connotes vigorous
pursuance “ of a charge because of the influence o a powerful third party without conscicusly and oljectively
evaluating the charge”).
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an adminigrative subpoena by consdering whether: (1) theinvedigationis for alawfully
authorized purpose, (2) the subpoena authority a issueiswithin the power of Congressto
command, and (3) the “documents sought are relevart to the incuiry.”> The Court also noted
that an administrative subpoena request must be “reasonald €’ in nature The Court declined to
strictly define the applicable reasonabl eness inquiry, however, stating that the inquiry in such
situations cannot be “reduced to formula; for rdevancy, adequacy or excess in the breadth of
subpoena are matters variable in relation to the nature, purposes, and scope of the inquiry.” *°
The Court noted that reasonableness requires, in summary, “ specification of the documents to be
produced adequate, but not excessve, for the purposes of the rlevant inquiry,” including
“particularity in ‘ describing the place to be searched, and the persons or things to be seized.’”*’

b. Statutorily imposed privacy limitations or notice provisions.
(i) Nondisclosure requirements imposed in an agency’ sorganic statutes.

The organic statutes of certain agencies contain interna provisionsrestricting the
disclosure of particular information regularly accessed by the agency. The Federal Trade
Commission Act, for instance, contains grict nondisclosure requirements, protecting confidential
financid or commercia information.® A full description of the privacy-related provisions
contaned in the organic statutesof the federal agercies is beyond the scope of this report.

(i) Internal statutory constraints inthe subpoena-authorizing statute.
Certain of the gatutes authorizing exercise of administrative subpoenaauthority contain

internal privacy limitations.>® Other authorizng statutes cortaininternd notificaion
requirements.”® Many of these internal statutory constraints are referenced in the attached

*50Oklahoma Press Publishing Co., 327 U.S at 209.

%6]d. at 208.
5d.

*Condder, for example, grict confidentiality protections provided unde the FTC Act 86(f), 15 U.S.C.
846 (protecting confidential financid or commercial information), 15 U.S.C. 8§ 57b-2, FTC Act 821 (protecting
information obtained pursuant to compulsary process o in lieu thered).

*See, e.g., EPA’s authority under the Safe Drinking Water Act (SDWA), P.L. 93-523 §1445(b)(1)
(SDWA 81445(d) forbidsthe publicdisdosure of information oltained under 81445 adminidrative subpoena
authority if the information would “dvulgetrade searets or secret processes”); Sedion 15 o the Occupational
Safely and Health Ad of 1970, 29 U.S.C. 8661(b), Pub.L. 91-596, 29 CFR §2200.57 (providing tha the
Occupationd Safety and Health Commi ssion may issue order s, wher e appr opriate, to protect the confidentia ity of
trade seaets).

e, e.g., 7 U.S.C. §2(h)(5)(C)(i) (providing administrative subpoena authority to the Commodity
Futures Trading Commission and requiring that the recipient of a subpoena must “promptly notify the foreign
person o, and transmit tothe foreign person, the subpoenain a manner reasonabl e under the ciraumstances or as
specified by the CFTC”).
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Appendices. A full description of each of these internal statutory constraints is beyond the scope
of thisreport.

(iii)  Generaly applicable privacy or notice statutes.

Many privacy-protective satutory schemes have been enacted to protect specific
categories of information, persond or organizational. These datutesare gpplicable, in certain
circumstances, to information ool lected in response to adminigrative subpoena authorities.
Subsedions 11.A.3.b.(aa) through I1.A.3.b.(l) infra provide a brief description of severa of these
privacy-protective provisions and their potential relation to administrative subpoena requests.

(aa) Privacy Act, 5U.S.C. §552a.

The Privacy Act regulates to some degree the sharing of information among federal
agencies and the discloaure of information to third parties. See5 U.S.C. § 552a. The Act was
intended, among other things to safeguard anindividual’s privacy by preventing the misuse of
federal records.

Subject to some exceptions including an exception for records released as part of an
authorized civil or crimind law enforcement investigation, federd agencies are required to obtan
an individual’s consent before rel easing protected recordsto another federal agency or other third
party.® 5U.S.C. 8552a(b). Records protected by the Act include, but are not limited to, those
containing spedific referenceto an individud’s “education, financia transactions, medicd history,
and criminal or employment history” and that contain the individua’s*“name, or the identifying
number, symbol, or other identifying particular assigned to the individual, such as afinger or voice
print or a photograph.” 5 U.S.C. 8552a(a)(4).

Agencies may share information protected by the Act if they do so through a*“routine
use,” an information sharing relationship disclosed through advance notice in the Federal Register
andto Congress and the Office of Management and Budge (OMB). By requiring the agencies to
provide Congress and OMB with advance notice of such information sharing, Congress and OMB
are able to evaluate “the probable or potential effect of such proposal[s] on the privacy or other
rights of individuals” 5 U.S.C. section 552a(r).

®1subsecti on (b) sets forth twel ve circumstances under which records concerning an indi vidual can be
disclosal without the individual's prior written consent. The law enfarcement exception states that

[n]o agency shdll disclose any record which i s contained in a system of records by any means of
communication to any person, or to another agency, except pursuant to awritten request by, or
with the prior written consent of, the individual to whom the record pertains, unless disclosure of
the record would be to anothe agency . .. far acivil or aiminal law enforeement activity if the
activity is authorized by law, and if the head of the agency or instrumentality has made awritten
request tothe agency which maintains the recard specifyingthe particuar portion desired and the
law enfarcement activity for which the record is sought.

5U.S.C. §552a(b)(7).
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(bb)  Freedom of Information Act, 5 U.S.C. 8552.

The Freedom of I nformation Act (FOIA) generdly requiresthe disclosure of certan
government information to the public at therequest of an individual or ertity. FOIA, however,
contains a nunber of exceptions allowing governmental entitiesto withhold information obtained
inresponseto an administrative subpoena under certan circumstances. Particular types of
information exermpted from FOIA’s general disclosure requirements include, but are not limited
to: (1) “trade secrets and commercia or financial information obtained from a per son and
privileged or corfidential,” (2) “personnd and medical files and similar filesthe disclosure of
which would constitute aclearly unwarranted invason of personal privacy;” and, (3) to acertan
extent, “records or information compiled for law erforcement purposes.”® In addition, agency
regulations sometimes cortain provisions dlowing parties to petition for confidential treatment of
information provided at the request of an agency in carrying out its statutory responsibilities.®®

(cc) Rignht to Finarcia Privacy Act (RFPA), 12 U.S.C. 83401 et seq. (customer
financial records)

The legidative history of the Right to Financial Privacy Act (RFPA) denotes that it was
intended to balance the privacy interests of customers of financial institutions with the public’'s
interest in effective and legitimate law enforcemert investigations.®* 12 U.S.C. §3402. RFPA
limits both the access/disclosure and the interagency transfer of a customer’ s personal financial
information.

%2 aw enfor cement recor ds exem pted fr om the discl osure requir ement s of FOIA include recor ds or
information that:

(A) could reasonably be expected to interfere with enforcement proceedings, (B) would deprive a
person of aright to afair trial or an impartial adjudication, (C) could reasonably beexpected to
constitute an unwarranted invasion of personal privacy, (D) could reasmably beexpected to

discl ose the identity of a confidential source, including a State, local, or foreign agency or
authority or any private institution which furnished information on a canfidential basis, and, in
the case of arecord or information compiled by criminal law enforcement authority in the course
of acriminal investi gation or by an agency conducting alawful national security intelli gence
investigation, infarmation furnished by a confidential source, (E) would disd ose techniques and
procedures for law enforcement i nvesti gati ons or prosecutions, or would di sclose guiddli nes for
law enfarcement investigations or prosecutions if such disclosure could reasonably be expected to
risk circumvention of the law, or (F) coul d reasonabl y be expected to endanger the life or
physical safety of any individual.

5 U.S.C. 8§552(b)(7).

83 Consider, for example, 17 C.FR. Part 145 (2002) (providing guidelinesas to the process an individual
must follow in requeging that the Cammodity Futures Trading Commission keep information submitted by the
individual confidential, nothwithstanding the general principles of disclosure promoted under FOIA).

®4See H.R. Rep. No. 95-1383, & 33, reprinted in 1978 U.S.C.C.A.N. 9273, 9305. See also the discussion

regardng thelegislative history surroundng RHPA in U.S on Behalf of Agency for Int’l. Development v. First
Nat’'| Bank of Maryland, 866 F.Supp. 884 (D.Md. 1994).
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RFPA prohihits any agency or department from obtaining (or any private "financial
institution" as defined in 12 U.S.C. § 3401(1) from disclosing) the financial records of afinancial
institution's "customer” as defined in 12 U.S.C. § 3401(5) without prior customer consent, except
where access is authorized by one of the express exceptions to the Act or is accomplished through
one of the five access mechanisms mandated by the A, including “administrative subpoena or
summons.” See 12 U.S.C. 8§ 3412 (regarding restrictions on interagency transfer of protected
information). Under 12 U.S.C. 83405, a government authority may obtain financial records
protected by RFPA pursuant to an adminigtrative subpoenaonly if: (1) thereisreasonto believe
that the records sought are relevant to a legitimate law enforcement inquiry and (2) acopy of the
subpoena or summons has been served upon the customer or mailed to his last known address on
or before the date onwhich the subpoena or summons was served on thefinancid institution
together with a notice stating with reasonable specificity the nature of the law enfor cement
inquiry. See12 U.S.C. §3405. The statute provides specific language for the agency to usein the
noticeit provides to the cugomer.® A finandal institutionisforbidden under RFPA from
releasing the financial records of a customer "until the Government authority seeking such records
certifies in writing to the financial inditution that it has complied with the applicabe provisions'
of the Act, including the notice provision. 12 U.S.C. § 3403(b). Pursuant to 12 U.S.C. 834009,
however, a governmental entity may under certain enumerated circumstances seek acourt order
allowing delayed notification to the customer.®®

Federal agencies may be subject to civil penalties for violation of RFPA requirements,®’
and
federal agents or enmployees ae subject to disciplinary action for willful or intentional violation of
the Act,” thus providing incertive to protect the privacy of consumer finandal records requested
by an agency under its subpoena aut hority.

%An agency issuing an administrative subpoenato afinancia ingtitution must also notify the customer
whoserecordsit seeks. See 12 U.S.C. § 34052). RFPA naiceto theconsumer must indude (1) a copy o the
subpoena, including adescription of theinfarmation being requested; (2) the purpose of the subpoena, (3) the
customer’ s right tofile a mation to quash the sulbpoena. 1d. Together with thisnotice, the customer must also be
provided blank customer challenge mation and sworn statement forms. 1d.

6 A presiding judgeor magistrate judgemay so order if: (1) the investigation beng conducted iswithin
the lawful jurisdiction of the Government autharity seeking the financial recards, (2) thereis reason to bdievethat
the records being sought are relevant to alegi timate law enforcement i nqui ry, and (3) thereisreason to be ieve
that such noticewill result in: (@) endangering the lifeor physicd safety of any person, (b) flight from prosecution,
(c) destruction of or tampering with evidence, (d) intimidation of paential witnesses, or (e) atherwise seriously
jegpardizing an investigation or dfficial proceeding or unduly delayingatrial a ongang offidal praceading tothe
same extent as the drcumstances previausly listed. See 12 U.S.C. §3409.

6712 U.S.C. §3417(a).

%812 U.S.C. §3417(b).

The Act provides for customer challenges (motion to quash, application to enjoin) to government access
to financial records (see 12 U.S.C. §3410) and also provides for injuncti ve reli ef to enfor ce compliance with any of
its provisions (see 12 U.S.C. §8 3416, 3418). TheAct providesfor the assessment of money damagesagaing any

agency o department ar private financid institution obtaining o disdodng financial recards in violaion o the
Act's provisions, at a statutary minimum amount of $100 regardless of the volume of recordsinvol ved. See 12
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The customer receiving notice of an administrative subpoenarequest hasten days after the
receipt of that notice, or fourteen days after the notice was mailed to the consumer, to provide
consent or to challenge the government access to their recordsin U.S. district court. 12 U.S.C.
83410(a). In bringing an RFPRA challenge to a subpoena, however, the customer bearsthe
initial burden of proof.” In order for a customer to challenge a subpoena, he or she may meke a
procedural argument that the proper notice was not provided as required by the act or a
substantive argument that either the information sought by the agency was not “reasonably
described”™* or the agency did not have“reasonto believe that therecords sought are relevant to
alegitimate law enforcemert inquiry.” > Lower federal courts have gererally accorded agencies
wide latitude in imposing administrative subpoenas, however, and the two bases for substantive
chdlenge under RFPA rardy prove fruitful for challengersin court.”® Administrative subpoenas
issued in relation to inquiries not related to law enforcement inquiries are subject to the general
requirement of RFPRA that customer consent must be gained prior to receipt/disclosure of the
subpoenaed information protected by the Act.

(dd) Trade Secrets Act, 18 U.S.C. 81905

While 18 U.S.C. 81905, a provision of the Trade Secrets Act, does not place restrictions
on information requests, it isintended to prevent a federal employee from publicly divulging
particular information derived from “examination or investigation.” The provision statesin full
that:

Whoever, being an officer or employee of the United States or of any
department or agency thereof, any person acting on behdf of the Office of
Federal Housing Enterprise Oversight, or agent of the Department of
Justice as defined in the Antitrust Civil Process Act (15 U.S.C.
1311-1314), publishes, divulges, discloses, or makes known inany manner

U.S.C. § 3417(a)(1). Beyond this statutory minimum, both actual damages austained by the customer as the result
of adiscl osure, aswell as discreti onary punitive damages where avi olati on is found to have been "willful or
intentional," areallowed, together with casts and reasonable attorney fees See 12 U.S.C. § 3417(a)(2),(3),(4). See
also 12 U.S.C. § 3410(a) (di scussing time limitations on a party’s abil ity to seek injunction of intended
government access).

The governmental entity bears theinitial burden in a challenge presented during an enfarcement adtion.
The government’sinitial burden in enforcement actions, however, islight, only requiring “a primafacie recita of
jurisdiction and statement of the basis for enforcement.” John W. Bagby, “Administrative Investigations:
Preserving a Reasonable Balance Between Agency Powers and Target Rights,” 23 AM. Bus. L. J. 319, 324 (1985).

12 U.S.C. § 3402.
7212 U.S.C. §§ 3405(2).

"3 See, e.g., United Statesv. Wilson, 571 F. Supp. 1417 (S.D.N.Y. 1983) (rejecting the chal lenge under
RFPA that records subpoenaed were not “reasonably described”); Pennington v. Donovan, 574 F. Supp. 708 (S.D.
Tex. 1983) (rejecting a chdlenge under RFPA that the agency did na bdieve that the record subpoenaed were
“relevant to a legitimate law enforcement inquiry”).
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or to any extent not authorized by law any information coming to himin
the course of hisemployment or official duties or by reason of any
examination or investigation made by, or return, report or record made to
or filed with, such department or agency or officer or employee thereof,
which information concerns or relates to the trade secrets, processes,
operations, style of work, or apparatus, or to the idertity, confidential
statistical data, anourt or source of any income profits, losses, or
expenditures of any person, firm, partnership, corporation, or association;
or permits any income return or copy thereof or any book containing any
abstract or particulars thereof to be seen or examined by any person except
as provided by law; shall befined under this title, or imprisoned not more
than oneyear, or both; and shall beremoved from office or emp oymert.

Id.

The language of the statute clearly requires federal employees to protect certain personal
and businessinformation obtained under an issued administrative subpoena from public
dicloaure, and the consequences for a statutory viol ation—including fine, imprisonment, or
both—are dringent. 1d.

(ee) Limitationsin Regard to Subgance Abuseand Mental Hedth
Information—42 U.S.C. 8290dd-2, regulationsat 42 C.F.R. Part 2

The disclosure of medicd records of substance abuse patients obtained through
administrative sulbpoena compliance is grictly limited by operation of 42 U.S.C. §290dd-2, which
prohibits the disclosure of such medica records unless disclosure is specificaly permitted by the
statute, or by the implementing regulations, which may be found & 42 C.F.R. Pat 2. Sedion
290dd-2 of Title 42 of the United States Code requires that “records of the identity, diagnosis,
prognosis, or treatment of any patient which are maintained in connedtion withthe peformance of
any program or activity relating to subgance abuse education, prevention, training, treatment,
rehabilitation, or research, which is conducted, regulated, or directly or indirectly assisted by any
department or agency of the United States shdl . . . be confidentia and be disclosed only for the
purposes and under the circumstances expressly authorized” by the statute. The statute authorizes
disclosureina limted number of circumstances Prohibitionson disclosure under the statute
continueto apply to a paient’s records, regardless of “whether or when the individual ceasesto
be a patient. 42 U.S.C. 8290dd-2(d).

An agency or depatment may disclose such informaionwiththe consent of the pe'son
who is thesubject of the records. 42U.S.C. §290dd-2(b)(1). Even with paient corsert,
however, the information may only be disclosed to (1) medical personnel to meet a*bona fide
medica emergency,” (2) “qualified personnel for the purpose of conducting scientific research,
management audits, financia audits, or program evauation, but such personne may not identify,
directly or indirectly, any individual patient in any report of suchresearch, audit, or evaluation, or
otherwise disclose patient identities inany manner,” or (3) “if authorized by an appropriate order
of a court of competert jurisdiction granted after goplication showing good cause therefor,
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induding the need to avert a substantial risk of death or serious bodily ham.”” The information
disclosed under the statute may not be used to initiate or subgantiate arimnal chargesagainst a
patient or to conduct any invegigation of the patient.

In criminal investigations, a specia court order must be obtained befor e the holder of the
substance ause patient medical records may produce such records, eveninresponse to
compulsory process, whether a search warrant, grand jury subpoena, or a health care fraud
administrative subpoena.

A person violating these provisions is subjed to fine under Title 18 of the United States
Code. See42 U.S.C. §290dd-2(f). The Secretary of Health and Human Services has
promulgated extensive regulationsrelated to 42 U.S.C. §290dd-2 at 42 C.F.R. Part 2.

(ff) HHS Medical Privacy Regulations authorized under the Health Insurance
Portability and Accountability Act (HIPAA)

The Health Insurance Accountability and Portability Act (1996) required Congress to enact
privacy standardsin relation to patients’ health information by August 21, 1999. 42 U.S.C. 81320d-2
note (2000), Pub. L. 104-191, 8264(a)-(b), 110 Stat. 2033. HIPAA also authorized the Secreary
of Hedthand Human Servicesto promulgate rulesif Congressfailed to meet its datutory deadline.
42 U.S.C. 81320d-2 note (2000), Pub. L. 104-191, §88264. AsCongressfailed to meet its statutory
deadline, the Secretary of Health and Human Services (HHS) promulgated a regulation, which is
scheduled to take effect on April 14, 2003.”

Under thisregulation, no disclosure of patient health infor mation may be madeby healthcare
providersor other covered entities or their associat es unless the patient authorizes it, the disclosure
isrequired by law, or the disclosure is Pecifically permitted by the rule. A disclosure is considered
"required by law" whenthe disclosure "complies withand islimited to therelevant requirements of
suchlaw."” This broad provisonis limited by the caveatin§164.512(a)(2) tha "[a] covered entity
must meet the requirements described in paragraph (c), (€), or (f) of this section for uses or
disclosuresrequired bylaw." Therequirementsimposed inthose sections relate to disclosuresarising
from adult abuse and neglect or domestic violence (8164.512(c)), disclosures in judicial or
administrativeproceedings(8164.512(e) ), or disclosuresfor law enforcement purposes (8164.512(f).

To qualify as a disclosure for law enforcement purposes, the subject of the protected health
informationmug bethetarget or subjea of the investigationandtheactivity or investigation may not
relate to: (a) the receipt of health care; (b) a claim for public benefits related to health; or (c)
qualificationfor or receipt of public benefitsor services where the subject’shedthisintegral tothe

"The statutefurthe states that “[i1n assessing good cause the court shall weigh the public interest and the
need for disd oaure against the injury to the patient, to the physician-patient rdationship, and to the treatment
services.” 42 U.S.C. §290dd-2(b)(2)(C).

® 45 C.F.R. Parts 160, 164.

® 45 C.F.R. § 164.512(a)(1).
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clam for benefits or services.”” In such cases, a coveed entity may disclose protected health
informationto law enforcement pursuant to an administrative request only whenthe material sought
is (1) relevant and materid to alaw enforcemert inquiry, (2) the request is limited in scope in light
of the purpose for which it is sought, and (3) de-identified information could not be used by law
enforcement for the same purpose.”® However, law enforcement may still acquire records from
covered entities without meeting these three requirements through the use of a court order, a
subpoenaissued by ajudicid officer, or agrand jury subpoena.”

The regulationrecognizes that there may be occasions when law enforcement organizations
perform hedth oversight ectivities, thereby increasng the need for access to protected health
information. Examples of this are occasons when the Department of Justice, Federd Bureau of
Investigations, or the Depatment of Hedth and Human Services, Office of I nspector Generd,
invedigateallegationsof fraudagainst the Medicareprogramor other government and privatehedth
careplans® These oversight activities, which are granted much broader access to protected health
information under the regulation, include audits, investigations, inspections, dvil, criminal, or
administrative proceedings or actions, and other activities necessary for oversight of: the nation's
hedth care system; government benefit programs for which health informaion is relevant to
bendficiary digibility; government regulatory programsfor which health informationisnecessary for
determining compliance with program standards; and entities subject to civil rights laws for which
hed thinformation isnecessary for determining compliance.®* Insuchoversight activities, the covered
entity is permitted to make a disclosure to an authorized oversight agency without the patient's
consert.

Entities subject to the requiremerts of the find rule include (1) health care providers, (2)
hedthplans, (3) health clearinghouses? and (4) business associ &es of these ertities who assist with
their performance, including lawyers and consultants.®

(9g) Electronic Communications Privacy Act (ECPA), 18 U.S.C. §2701 et seq.
(stored electr onic communications and customer records)

" 45 CF.R. § 164.512(d)(2).

8 45 C.F.R. § 164.51(f)(1)(ii)(C).

™ 45 C.F.R. § 164.512(f)(1)(ii)(a), (B).

8 An oversight agency is defined in the regulation to include an agency authorized by lav to overseethe
health care sygdem (whether pubdic or private) a government programs in which health infarmation is necessary to
determine eligibility or compliance, or to enforce civil rights laws far which health informati on is relevant." 45
C.F.R. §164.501.

8L 45 C.F.R.§ 164.512(d)(1).

8 45 C.F.R § 165.534. Most o theseentities must camply with the privacy standards by April 14, 2003.
Small health plans, however, need nat comply until April 14, 2004. 1d.

8 45 C.F.R. § 160.103.
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The provisions of the Electronic Communications Privacy Act (ECPA) limit the disdosure

of
certain“wireor electronic commurnications’ pertaining to asubscriber to or customersof a“ provider
of eectronic comnunication service or renotecomputing service.” 18 U.S.C. 82703. TheAct limits
aservice provider’s ability to disclose the contents of eectronic communications that have been in
electronic storage for less than 180 days or in a remote computing service, unless sought under a
validwarrant. 1d. Communicationsthat have been in ectronic storage for morethan 180 daysor
inaremote computing ervice, however, may be rd essed to agovernmental entity whenthe entity
seeks the communicationsunder a valid warrant without prior notice to the customer or subscriber
or with prior notice to the customer of subscriber by use of “an administrative subpoena authorized
by a Federal or State statute.” 1d.

Section 2703 of the ECPA requires that a governmental agency give prior notice to the
service's subscriber or customer if the agency issues a subpoena seeking disclosure of
communications cover ed by the Act. Section 2705 allowsthe agency or governmental entity to delay
notification of a subpoenato the subscriber/customer in some circumstances for ninety days upon
written certification by asupervisory officid that timely notice may have an “ adverseresult.” Under
the language of the statute, such “adverseresult[g” may include: “(a) endangering the life or physical
safety of anindividud, (b) flight from prosecution, (c) destruction of or tampering with evidence, (d)
intimdaionof potential witnesses; or (€) otherwi se serioudy jeopardizing aninvegigationor unduly
delaying atrial.” 18U.S.C. 82705. In addition, the ECPA authorizesan agency to seek acourt order
prohibiting an electronic service provider from notifying a user of the exigence or compliance with
an adminigrativesubpoera. A courtisrequired to issuesuchan order “for such peiod asthe court
deems appropriate’ if thereisreason to believe that notification will cause any of the five “adverse
results” listed above. 18 U.S.C. §2705(b).

(hh)  Far Credit Reporting Act (FCRA), 15 U.S.C. 81681 et seq. (consumer
reports).

The Fair Credit Reporting Act gererally limits permissible disclosures of consumer reports
by consumer reporting agendes. While consumer reporting agencies are authorized to disclose
consumer reports in response to grand jury subpoena requests or court order, consumer reporting
agenciesmay not disclose suchreports inresponse to adminidrative subpoena requeds. Consumer
reporting agencies are, however, authorized to disclose such information to the Federd Bureau of
Investigation or other governmental agencies for counterterrorism purposes when “ presented with
awritten certification by such government agency that such information is necessary for the agency's
conduct or suchinvedigation, activityor analysis.” 15 U.S.C. 81681u. A consumer reporting agency
may only “disclose thename, address former addresses, placesof enployment, or former places of
employment, to the Federal Bureau of Investigation when presented with a written request, signed
by the Director or the Director's designee in a position not lower than Deputy.” 15 U.S.C.
81681u(b). TheDirector, or the Director’ sdesignee, may only certify sucharequest of he or she has
“determined in writing that such information is sought for the conduct of an authorized invegigaion
to protect against international terrorism or clandestine intelligence activities, provided that such an
invegigaionof aUnited Statesperson is not conducted solely upon the basis of activities protected
by the fird amendment to the Congitution of the United States” 15 U.S.C. §1681u(b). Consumer
reporting agencies and their agents are prohibited fromdisclosing tothird partiesanyinf ormati onthat
would dert them to the fact that the FBI had requested such information. 15U.S.C. §1681u(d).

24



(i) Protection of Cable Subsariber Privacy, 47 U.S.C. 8551.

The Cable Act requires prior subscriber consent for any disclosure of personally
identifiable irformationfroma calde provider except in theinstance of a court order for
production of the information. Exercise of adminigrative subpoenaauthority is nat sufficient to
judtify the release of certain personadly-identifiable information from a cable provider, including
the “ (i) extent of any viewing or other use by the subscriber of a cableservice or other service
provided by the cable operator, or (ii) the nature of any transaction made by the subscriber over
the cable system of the calle operaor.” 47 U.S.C. 8551(c)(2)(C)(i)-(ii).

() 26 U.S.C. 86103 (tax returninformation).

Disdosureof tax returninformationaccessed through administrative subpoenasislimited by
26 U.S.C. 86103. Section6103(b)(2) definestax return information to include, among other things,
a“taxpayer’ sidentity, the nature, source, or amount of hisincome, payments, receipts, deductions,
exemptions, credits, assets, liabilities, net worth, tax liability, tax withheld, deficiencies,
overassessments, or tax payments.” Section 6103(p)(4) requires an agency receiving tax return
information to establish and maintain adequate procedures to safeguard the confidentiality of
information disclosed. Disclosing non-taxpayer information in a mamer prohibited by 26 U.S.C.
86103 iscurrently afelony, punishableby fiveyearsimprisonment, a fine of fivethousand dollars, and
dismissal from employment. 26 U.S.C. 7213.

(kk)  Family Educational Rights and Privacy Act (FERPA), 20U.S.C.
§12329(b)(2)(B).

FERPA generally prohibits the dispersal of federa fundsto student educational agencies or
ingtitutions that have a policy or practice of permitting the release of a student’ s educational records
or personally identifiable information contained therein to any individual, agency or organization
without the written consent of the student’s parents. 20 U.S.C. 81232¢g(b)(1). Entitiesresponding
to subpoena requests, however, are exempt from the general prohibition. 20 U.S.C.
81232g(b)(1)(J)(ii). The agency issuing the subpoena may, upon showing good cause, order the
disclosing educational entity not to disclose the “the existence or contents of the subpoena’ or “any
information furnished in response to the subpoena’ to the sudent or her parerts. Where “good
cause’ is not shown, entities disclosing information in response to a subpoenaare required to give
notice of the subpoena to parents and the student prior to the compliance date. 20 U.S.C.
§1232g9(b)(2)(B). Government agencies accessing “records which may be necessary in connection
with the audit and evaluation of Federally-supported education programs, or in connection with the
enforcement of the Federd legal requirementswhichrelateto such programs’ arerequired to protect
the information “in amanner which will not permit the personal identification of studentsand their
parentsby other than those officias, and such personally identifiabledatashall be destroyed when no
longer needed for such audit, evaluation, and enforcement of Federal legal requirements.” 20 U.S.C.
81232g(b)(3). In addition, 20 U.S.C. 81232g(b)(2)(B) and (4)(B) require that the irformation
submitted in response to a subpoena request be transferred to third partiesonly upon the condition
that the third party will not permit accessto any other party without the consent of the parentsor the
student.
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Federal courts have held that FERPA does not provide a private right of action against an
entity seeking educational records, however, as thestatut eonly authorizes the Secretary of Education
or an adminstrative head of an education agency to take appropriate actionsto enforce the provisions
of FERPA.* 20 U.S.C. 81232(g)(f). In addition, at least one federal court has held that FERPA
prohibits the disclosure but not the act of accessing such records.®

@n Wrongful Disclosure of Video TapeRental or Sale Records, 18 U.S.C. 82710

Video tape service providers are prohibited from disclosng “persondly identifiable
informetion,” except in certain circumstances including the issuance of alaw enforcement warrant,
grand jury subpoena, or court order. 18 U.S.C. 82710(b)(2)(C). Permissible disclosure in other
crcumstances, induding, presumably, inresponse to an administrative subpoena request, is limited
to include only the names and addressesof subsaribers. Disclosure of such names and addresses may
only be provided if : “(i) the video tape service provider has provided the consumer with the
opportunity, in adear and conspicuous manner, to prohihbit such disdosure and (ji) the disclosure
does not idertify the title, description, or subject matter of any video tapes or other audio visud
material. . ..” 18 U.S.C. 82710(b)(2)(D).

C. Intra-agency Regulations, Guidelines, and Directives

See Appendices A, B, and C for references to intra-agency regulations, guiddines and
directivesrelated to administrative subpoena issuance. Brief descriptions of such regulations and
guidelines are included in the appendices where provided by the agency holding the subpoena
authority.

4, Description of the Standards Governing the | ssuance of Administrative Subpoenas

Inaddition to being governed by statutory issuance standards, agenciesissuing administrative
subpoenas are aso governed by internal agency regulations and guidelines. M ost agencies holding
statutory administrative subpoenaauthorities have astructured system of issuancein place, requiring
pre-approva fromvarious agency officials asto the legality of issuance based on scope, necessity,
and other considerations.®® See Appendices A, B, and C (column entitled “standards governing the
issuance of administrative subpoenaauthorities’) for further description of internal agency standards
governing the issuance of adminidrative subpoenas under specific authorities.

845ee Tarka v. Cunningham, 917 F.2d 890, 891 (5th Cir.1990); Fay v. South ColonieCent. Sch. Dist.,
802 F.2d 21, 33 (2d Cir.1986); Girardier v. Webster College, 563 F.2d 1267, 1276-77 (8th Cir.1977); Girardier v.
Webster College, 563 F.2d 1267, 1277 (8th Cir.1977); Smith v. Duguesne Univ., 612 F.Supp. 72, 79-80
(W.D.Pa.1985) (applying Cort v. Ash), aff'd, 787 F.2d 583 (3d Cir.1986).

8gee Storck v. Suffolk County Department of Sccial Services, 12 F.Supp.2d. 392, 402 (S.D. NY 2000)
(rejecting Section 1983 action brought against county department of sacial services).

8 See, e.g., Appendix B, describing guidelines for FBI issuance of administr ative subpoenas authori zed
under 21 U.SC. 8876, Camprehensive Drug Abuse Prevention and Control Act of 1970, commonly called the
“Controlled Substances Act,” Pub. L. No. 91-513, Title 11, 84 Stat. 1242, 1236 (1970).
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B. Administrative Subpoena Authority Held By Inspectors General of theVarious
Agencies

On October 12, 1978, Congress enacted the Inspector General Act (IGA), 5U.S.C.App. 3,
creating an Office of Inspector General (Ol G) within several federal agencies. The Inspector General
Act has since been amended multiple times to create an Office of Inspector General within most
federal agenciesand other entities. The Officesof Inspector General are authorized to conduct audits
and invedigations “to conduct and supervise audits and investigate relative to the programs and
oper ations of the establishmentslisted in section 11(2)."®" Ingpect orsGenerd areauthorized not only
to conduct invegigationswithin their respective agenciesbut al so to investigate situations of potential
fraudinvolving recipientsof federal funding. Inspectors General areintendedto functionindependent
of the agency head. They are appointed by the Preddent, sulject to the advice and consent of the
Senate, and removegble only by the President.®® The Ingoector General Act requires that Inspectors
Generd beappointed "without regard to political affiliation and solely on the basis of integrity and
demonstrated ability in accounting, auditing, financid anayss, law, management anadysis, public
administration, or investigations."

In order to fulfill their investigative responsihilities, Inspectors General are authorized to
exercise certain administrative subpoena authority. 5U.S.C. app. 3 86(a)(4).

1. Description of the Source of Inspector General Administr ative Subpoena Power and the
Scopeof Such Subpoena Authority.

Federal courts have generally stated that Inspectors Generd hold broad investigative
authority® to carry out their responsihilities of promoting efficiency and preventing fraud, waste,
abuse, and mismanagement in federal government programs. See Inspector General Act of 1978, §
1,5U.S.C. app. 3. Ingpectors Genaal are authori zed to exercise admini grative subpoenaauthority
to obtain information required for administrative, civil and criminal investigation.” See 5 U.S.CA.

85 U.S.C. App. 38§ 2 (1), 4(a)(1).

8ee, id. at § 3 (@. Thelnspectors General in certain "federal entities' are gppointed by thehead o the
agency. See, id. at 8 8G(c).

¥d. at § 3(a).

%see Burlington Northern R.R. Co. v. Office of Inspector General, 983 F.2d 631, 641 (5th Cir. 1993)
(citing Kurt W. Muellenberg & Harvey J. Volzer, “I nspector General Act of 1978, 53 Temp. L. Q. 473 (1985), for
the propostion that “the Ingpector General Act o 1978 gives Inspedors Genearal braad--na limited--investigaory
and subpoena powers’); See also United States v. Westinghouse Elec. Corp., 788 F.2d 164, 165 (3d Cir. 1986)
(stating that "' Congress gave the Inspector General broad subpoena powe™").

IFederal courts haveupheld this principle in various drcumstances. See, e.g., United States v. Art
Metal-U.S.A., Inc, 484 F.Supp. 884, 886- 87 (D.N.J. 1980); See also U.S. v. Aero-Mayflower Transit Co., 646
F.Supp. 1467, 1471 (D.D.C. 1986) (stating that “ such agency communication with prosecutars is precisely the kind
of cogperation that an efficient government should encourage”).
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app. 3 86.% The Inspector General Act aut horizes coordination betw een the Inspector General and
other agencies. See5 U.S.C. app. 3 84(a)(4)(A), (B). An Inspector General is required by statute
to report to the Attorney Genera any discovery of groundsto believe that a violation of federal law
has occurred. 5U.S.C. app. 3 84(d). Inspector General administrative subpoena authority hes been
upheld by federal courtsevenin situationswher ethe | nspector Genera iscooperating with divisions
of the Justice Department exercisng crimina prosecutoria authority where there are reasonable
grounds to believeaviolation of federal criminal law has occurred.”® Federal courts have dso held
that an Inspedor General is authorized to continue using civil subpoena authority for civil and
administrative invedigative purposes even where he or she has referred a case to the Department of
Justice for prosecution.®

The Inspector General Act of 1978 authorizes “each I nspector Genera” to “require by
subpoenathe production of all information, documents, reports, answers, records, accounts, papers,
and other dataand documentary evidence necessary in the performance of the functions assigned by
[the Act].” 5U.S.C. app. 3 86(a)(4). The Inspector General Act solely authorizes subpoenaduces
tecum, or documentary requests. In addition, the statute requires that “procedures other than
subpenas shdl be used by the I ngpector Generd to obtain documentsand i nformation from Federal
agencies.” 5 U.S.C. app. 3 86(a)(4).

2. Description of Applicable Subpoena Enforcement Mechanians for Subpoenas under the
Inspector General Act.®®

9Whil e the administr ative subpoena authority held by Inspectors General isgenera ly not limited by
senior officials in a parent agency, certain agency heads are authorized to intavene in the exercise of the authority
where issues o national security or other ensitiveinterestsare involved. See5 U.S.C. App. 3 88(b) (Secretary of
Defense), 5 U.S.C. App. 388D(a)(1)(Seaetary o Treasury), 5 U.SC. App. 3 88E(a)(1) (Attorney General).

%5ee 5 U.SC. 84(d); United States v. Aero Mayflower Transit Co., 831 F.2d 1142, 1144-46 (D.C. Cir.
1987). The Court in this case upheld the use of the administr ative subpoena aut hori ty even where the Inspector
Geneal of the Department of Defensewasin cooperation with the FBI and the Antitrust Divison o the
Department of Justice. The court stated that “so | ong as the | nspector Genera 's subpoenas seek information
relevant tothe dischargeof his duties, theexact degree of Justice Department guidance o influence seems
manifestly immaterial." Id. a 1146. In addition, Rule 6e does not precl ude United States Attorneys from
conducting joint investigationswith an Inspector Genera or from using in a grand jury investigation infor mati on
obtained by an | G investigation by the Department of Justi ce, even if the 1G serves as a source of i nfformation for
the Justice Department investigation. See 72 A.P.R. FLA. B.J. 34,37 (1988). Seealso United Statesv.
Educational Dev. Netwark Corp., 884 F.2d 737, 738-40, 741-43 (3d Cir. 1989), cert. denied, 494 U.S. 1078
(1990). 5 U.S.C. 8(a)(4) requires that “ procedures ather than subpoenas shall beused by the Inspector General to
obtain documents and information from federal agendes,” howeve.

%See United States v. Art Metal-U.S.A., Inc., 484 F.Supp. 884, 886 (D.N.J. 1980).

%Sincethe U.S. Supreme Court's decision in Interstate Commerce Commission v. Brimson, 154 U.S. 447
(1894), federal courts have generally held that, asa matter of due process, federal agenciescanna begiven the
powe to enfarce their subpoenas. See Shasta Minerals & Chem. Co. v. SEC, 328 F.2d 285, 286 (10th Cir. 1964).
The U.S. Supreme Caurt has not madea spedfic rulingon thisissue. See 1 KENNETH CuLP DAVIS& RICHARD J.
PIERCE, ADMINISTRATIVELAW TREATISE § 4.2, at 143 (1994)) (hoting that "[i]t is hard to know whether the broad
holding [in Brimson] remains good law because Congress has not tested it”).
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Inspectors General may seek the enforcement of a sulpoena “by order of any appropriate
United States district court.” 5U.S.C. app. 386(a)(4). Inspector General subpoena enfor cement
proceedings are prosecuted by the Department of Justice, at the request of the rdevant I nspector
Generd, as part of the Department’s responsibility to conduct litigation in which the U.S. is
interested. See 28 U.S.C. §88516-19. The Inspector General Act does not provide any specific
sanctions for failure to comply with an Inspector General’ s subpoena, so federal district courts are
free to exercise discretion in applying genera contempt sanctions for noncompliance with acourt
order enforcing an Inspector General subpoena. Federal courts have enforced Inspector General
administrative sulpoenas where 1) the subpoenaiswithin the statutory authority of the agency; 2)
the informati on sought is reasonably rdevant to the inquiry;* and 3) the demandis not unreasonably
broad or burdensome.*” Inaddition, federa courtshaveheld that an Inspector Gener a administrative
subpoenais unenforceablef it isissuedin “bad faith” *® or if the petition for enforcement constitutes
an abuse of the court’s process.

3. Description of Any Notification Provisions and Any Other Provisions Relating to
Safequarding Privacy I nterests.

The Inspector General Act containsno internal privacy protectionsdirected specificaly at the
subpoena authority provided in theAct. The Inspector Generd Act itsdlf, however, doesforbid an
I nspector General to disclose an enployee’ sidentity “ after recei pt of acomplairt or informationfrom
an employeg” except in circumstances wher e the “1 nspector Generd determines such disclosure is
unavoidal e during the course of the investigation.” 5 U.S.C. app. 387(b).*

% See United States v. Powell, 379 U.S. 48, 57-58 (1964); United States v. Marton Salt Co., 338 U.S. 632,
652 (1950).

See Pickel v. United States 746 F.2d 176, 185 (3dCir.1984); SEC v. Wheding Pittsburgh Steel Corp.,
648 F.2d 118, 125 (3d Cir.1981) (en banc).

% SECv. ESM Gov't Sec, Inc. 645 F.2d 310, 317 (5th Cir. 1981). The court in this case established a
three prong test to deter mine whether an administrative subpoena was issued i n bad faith: (1) whether the agency
intentionally or knowingly misled the subjed of the subpoena; (2) whether the subject was actually misled; and (3)
whether the subpoena was the result of improper access to the party's records. 1d. at 317-18.

% Seealso Pub. L. No. 104-134, Sedtion 509, (h)-(i) (protecting certain information oktained by the
Office o the Inspector General at the Legal Services Carporation from further disclosure):

(h) Notwithstanding section 1006(b)(3) of the Legal Services Corporation Ad (42 U.S.C.
2996¢(b)(3)), financial records, time records, retainer agreements, client trust fund and eligbility
recor ds, and client names, for each recipient shall be made availabl e to any auditor or monitor of
the recipient, induding any Federal department or agency that isauditing or monitaring the
activitiesof the Carporation or of the recipient, and any independent auditar or monitor receiving
Fedeal funds toconduct such auditing or monitoring, induding any auditar or monitor o the
Corporation, except for reports or records subject to the attorney-client privilege.

(i) The Legal Sevices Carporation shall not disclose any name or document
referred to in subsection (h), except to--

(1) aFederal, State, or local law enforcement official; or

(2) an official of an appropriate bar assodation for the purpose of enabling the official to
conduct an invedigation of aruleof professional canduct.
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Inspector General subpoena authority is aso subject to the same general gautory privecy-
protective requirements goplicable to other agency subpoena authorities. These privacy-protective
statutes are liged and described suprain section 11.A.3, which discusses agency subpoenaauthorities
other than the authority provided under the Inspector General Act. Agency guidelinesimplementing
these privacy-prot ective st atut esare generally applicabletothel nspector General subpoenaauthority
aswdl asother subpoena aut horitiesexercised by anagency.’® The Right to Financial Privacy Act
of 1978 (RFPA), for instance, subjeds an agercy to certain notification requirements when issuing
a subpoena subject to the RFPA. 12 U.S.C. 88§ 3405."" RFPA dso limits an agency’s subpoena
authority, including the authority held by Inspectors Generd, by alowing agovernment authority to
accessfinancial recordsonly in situationswhere thereisreason to believe that the records sought are
relevant to alegitimate law enforcement inquiry.*® Individual agencies have promul gated I nspector
Generd policies specifically to comply with the requirements of the RFPA'™ and other privacy-
protective statutes.

4, Description of the Standards Governing the Issuance of Administrative Subpoenas

Federal courts have held that the enforcesbility of an Inspector General administrative
subpoena aut hority is subject to many of the limitations imposed on other administr ative subpoena
authorities, including the requirementsthat such a subpoena: (1) beissued for alawful purposewithin
the statutory authority of the Inspector General Act, (2) be reasonably relevant to that purpose, and
(3) not be unduly burdensome.’** | ngoectors General must carefully comply withthese requirements
inorder to ensurethat asubpoenawill be enforceable by afederal district court. In addition to these
generdly applicable requirements, the Offices of Inspector General in specific agencies have
established and published specific intra-agency policies governing requeds for and issuance of

100 gee, e.g., Appendix A for informati on regarding the I nspectors Genera at U.S. Department of
Agriculture (Inspedor General Directive, 1G-8551 (C2-C5)) and Department of Energy (Inspedor General
Directive, 1G-916, dated, June 24, 1986.).

101 The Right to Financial Privacy Act (RFPA) requires Inspectas General to provide, as notice, a copy
of an RFPA sulpoenatoa customer whose recards are bang requeded. See 12 U.S.C. 8 3405. The RFPA
prohikits afinancid institution from releasing financid recordswithaut cettification of compliance with the
requirements of RFPA. See 12 U.S.C. § 3403(b).

10214y, at § 3405. A copy of the subpoena must be served on the customer, and the customer must be given
the oppartunity to moveto quash thesubpecena. 1d. Under the RFPA, subsequent to 1986 amendment, a financid
institution or an officer or empl oyee thereof is not precl uded from noti fying a government authority that they

possess i nfformation that may be relevant to aviolaion o any statute or regulation. 1d. at § 3403(c).

103 g, e.g., Appendix A for informati on regarding Inspectors Generd at the U.S. Department of
Agriculture (Inspedor General Directive, 1G-8551 (C2-C5)) and Department of Energy (Inspector General
Directive, 1G-916, June 24, 1986).

10%g0e Burlington Northern RR v. Office of Inspector General, R.R. Retirement Board, 983 F.2d 631, 637

(5™ Cir. 1993) (applying theprinciplesarticuatedin United Sates v. Morton Salt Co., 338 U.S. 632, 652 (1950),
etc., to a situation involving an administrative subpoenaissued by an Inspector General).
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Inspector General administrative subpoenas.'®

I1l. JusTiceE DEPARTMENT AND TREASURY SUBPOENA AUTHORITIES PURSUANT TO 18 U.S.C.
83486

A. Administrative Subpoenain InvestigationsRelatingto“ Any Act or Activity Involving
a Federal Health Care Offense”

Administrative subpoenas have proved an effective resource in the investigation and
prosecution of federal health care offenses. In enacting HI PAA in 1996, Congress targeted health
care fraud as a mgor factor inthe exploding cost of federal health care programs, and created a
car efully balanced array of new criminal statutes, administrative sanctions, investigative toolsand a
fraud and abuse control program to bejointly promul gated by the Secretary of HHS and the Attorney
Generd. The administr ative subpoena authority for the Attorney General as enacted in 18 U.S.C.
83486 was akey element to this coordinated approach. Health carefraud administrative subpoenas
facilitateamore effici ent and expediti ouscoordinated approachto theinvestigation of federal criminal
health care fraud offerses. First, unlike grand jury subpoenas, the evidence produced in a crimirel
invedigaioninresponseto such a subpoena can be shared with att orneysin the Civil Division of the
Department of Justice. This enables the governmert to pursue paralel criminal and civil relief
simultaneously and to resolve these matters in a coordinated and timely fashion. The ealy global
resolutionof dl pending dvil andcriminal exposureiscond deredof great importance by manytarges
of health care fraud invedigations who find a benefit in a relatively swift resol ution which pemits
them to put the episode behind them and begin witha fresh start. Alp, the sharing of information
allowedwiththe use of adminigtrative subpoenas eliminatest he need of the government to ot herwise
serve two sets of subpoenas, one crimnal and one civil, in each hedlth care fraud investigation, and
amilarly avoids cost and expense which would otherwise be imposed if two sets of the same
documentshadto beproduced. Finally, thecivil investigation doesnot have to be suspended pending
resolution of the criminal case when information can be shared as the investigation proceeds.

1. Source and Scope of Subpoena Authority under 18 U.S.C. 83486(a).

As Congressestimaed in 1997 that the costsof fraud and abuse in healthcare amounted to
“as much as 10 percent of total hedlth care costs,” the legidative history of the Health Insurance
Portahility and Accountability Act of 1996 (HIPAA) suggests that Congress granted subpoena
authority tothe Attorney General ininvegigationsof healthcare fraud and abuse in order tofecilitate
enforcement of federd statutes and thereby to improvethe “avalability and afordakility of health
insurance in the United States.” See H.R.Rep. No. 104-496, at 1, 66-67, reprinted in 1996
U.S.C.C.A.N. at 1869. Section 248 of HIPAA authorizesthe Attorney General to issue subpoenas
requesting production of certain documents and testimony in investigations rd ating to “any act or
activity involving a federal hedlth care offense” See 18 U.S.C. 83486(a)(1)(A)(i)(1). Specificdly,
the Attorney General isauthorized to comped production of: (1) “any recordsor other thingsr el evant
to the investigation and (2) testimony by the custodian of the things required to be produced

1%gee, e.g., FDIC OIG Policy 110.6 (May 1999).
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concerning the production and authenticity of those things.” 18 U.S.C. §3486(a)(1)(B)(i)-(ii).

In evaluating the scope of an administrative subpoena issued under 18 U.S.C.
83486(a)(1)(A)(i)(1), the federd courts apply the principle formulated by the Supreme Court in
Oklahoma Press, generally applicable to executive branch administrative subpoenas, that an
administrative subpoena must be “ reasonally relevent” to an agency’ s investigation at issue.'® The
permissible scope of an administrative subpoena is, however, "variable in relation to the nature,
purposes and scope of the inquiry."'*” In order to satisfy the genera reasonableness standard, the
agency isauing the subpoena, in this instance the Attorney Generd, must saisfy the court, in
accordance with the Powel'® factors, that: (1) “theinvedigaionwill be conducted pursuant to a
legitimatepurpose,” (2) “theinquiry may berelevanttothe purpose,” (3) “that theinfor mation sought
is not already within the [agency ] possession,” and (4) “the administrative steps required by the
Code havebeenfollowed[.]"'*® As noted in section I1.A.2 supra, however, the courtshavevariedin
their application of the lag two factors, with some courts suggesting that the Supreme Court has
obviated the requiremert of considering these latter factorsin decisions subsequent to Powell .**°

2. Applicable Subpoena Enfor cement M echanisms

In cases of refusd to comply with a subpoena, the Attorney Generd isaut horized to seek the
ad of a United States district court where the investigation is occurring or where the subpoenaed
person resides. 18 U.S.C. 83486(c). Failure to obey a federal court’s order to comply with a
subpoena issued by the Attorney General under 18 U.S.C. 83486(a) may be punished as contempt
of court. 18 U.S.C. 83486(c). A district court’s order requiring compliance with an administrative
subpoena is generaly treated as a find judgment under 28 U.S.C. 81291, and, therefore, is
immediately appeal able.™**

3. Notification Provisions and Othea Provisons Rdaed to Safequarding Privacy | nterests

Subpoenasissued under 83486 in the course of investigations of Federal health care offenses
are subject to all other limitations placed on the production of evidence pursuant to compulsory
process. See Section I1.A.3 supra for adescription of privacy-protective statutes applicable to

191y re Administrative Subpoena John Doe, 253 F.3d 256 (6th Cir. 2001).
1970klahoma Press Publishing Co. v. Walling, 327 U.S. 186, 209 (1946).
1%ynited States v. Powell, 379 U.S. 48 (1964).

199 ¢, (evaluating §3486(a) health care offense subpoena authority and referring to standar ds established
in United States v. Powell, 379 U.S. 48, 57-58 (1964)).

1000 e.g., United Statesv. Bell, 564 F.2d 953, 959 (Temp. Emea. Ct. App. 1977) (last two requirements
too redrictive); United States v. Security State Bank & Trust, 473F.2d 638, 641 (5th Cir. 1973) (governmental
entity need only the two primary requirements).

Mlsee Cobbledick v. United States, 309 U.S. 323, 330 (1940) (recognizing the immediate reviewable
nature of a district court enforcement order).
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adminigrative subpoena authorities in appropriate circumstances.

In addition to extringc datutory limitations, 18 U.S.C. 83486 contains severd internd,
privacy-protective limitations. At any time before the return date specified for subpoenaed
information, for instance, the person or entity subpoenaed may petition for an order modifying or
guashing the summons or modifying any court nondisclosure order acquired by the govermnment. See
18 U.S.C. 83486(a)(5). Federal courts have determined that the authority granted under 18 U.S.C.
§3486(a) is“reasonable” and therefore sufficiently protective of Fourth Amendment interests, asthe
statute requiresthat: (1) subpoenaed items must be “described” in the subpoena, (2) the red pient of
a subpoena isensured “a reasonabe period of time within which to comply, and (3) the subpoena
“may not require production more than 500 miles from the place of srvice.”''? See 18 U.S.C. §
3486(a)(2), (3.

While section 3486 contains no requirement that patient s be notified of impending subpoena
of their healthrecords, the subsequent use and discl osure of information gathered through compliance
with such a subpoenais limited under the statute. Section 3486, for instance, proteds information
obtained under an administrative subpoena from disclosure “to any person for use in, any
adminigrative, civil or criminal action or investigation directed againgt the individual who is the
subject of the information unless the action or investigation arises out of and is directly rdaed to
receipt of health care or payment for health care or actioninvolving afraudulent damrelated to
health.” 18 U.S.C. 83486(¢e)(1). This prohibition on disclosure may only be overcome through a
court order issued after the court has determined that “good cause” has been shown by the party
seeking the disclosure. 18 U.S.C. 83486(e)(1). |In determinng whether “good cause” exists, the
court must “weigh the public interest and the need for disclosure against the injury to the patient, to
the physi cian-patient relationship, and to the treatment services” 18 U.S.C. §3486(¢e)(2).

While the statute does not generaly prohibit a governmentd ertity from notifying a person
or entity of the disclosure of records under section 3486, a district court in whichthe subpoenais or
will be served may issue an ex parte order prohibiting aperson or entity from disclosing to any other
person or entity (except in the course of oltainng legal advicefroman atorney) the existence of a
subpoena served under this sectionfor ninety days. Such anorder may only beissued upon afinding
by the court that disclosure may result in: @) endangerment to the life or physical safety of any
person, b) flight to avoid prosecution, ¢) destructionof or tampering withevidence, or d) intimidaion
of potential witnesses. See 18 U.S.C. §83486(a)(6)(A)-(B). This ex parteorder of nondisclosure may
be extended for additional periods of up to ninety days only upon a showing that the conditions
recounted above Hill exist. See 18 U.S.C. 83486(8)(6)(C). If no case or proceading arises fromthe
production of the records or other things, pursuant to a 83486 subpoena, within areasonable time,
the person producing the records or thingsto the agency may make awritten demand that the agency
returntherecordsto that person, except where the materids providedwere only copies, not originals.
See 18 U.S.C. §3486(a)(8).

In addition, the privacy interests of the recipient of a 83486 subpoena, as with the privacy
interests of recipients of all other currently authorized administrative subpoenas, are protected in

1211y re Subpoena Duces Tecum, 228 F.3d 341, 349 (4™ Cir. 2000).
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that enforcement of the subpoenamay only be accomplished by afederd court, thus removing
final action fromthe issuer of the subpoena and providing an independent safeguard. In
evduating subpoenas issued under 18 U.S.C. §3486, federd courts have evaluated Fourth
Amendment concerns in amamner similar to all other current administrative subpoena authorities
in that they are subject to a general reasonabl eness standard, not a probable cause gandard.™
Federal courts have held that in order to satisfy the general reasonaldeness standard, the agency
issuing the subpoena, in thisinstance the Attorney General, must satisfy the court that: (1) “the
investigation will be conducted pursuant to alegitimate purpose,” (2) “the inquiry may be relevant
tothe purpose,” (3) “that the information sought is not aready within the Commissioner's
possesson,” and (4) “the administrative steps required by the Code have been followed[.]"*** The
impad and application of this gandard is discussed in Section I1.A.2 supra.

4. Standards Governing the | ssuance of Administrative Subpoenas

The Attorney General sgned Order 2468-2001 on Jure 28, 2001, delegating his authority
under 18 U.S.C. 83486 to issue administrative subpoenas to al United States Attorneys and the
Assigant Attorney Genera of the Criminal Division."™® The order also authorizes redelegation of
authority fromUnited States Attorneysto Assigant United States Attorneys asthe particular United
States Attorneys deem appropriate. Asthe Attorney General hasnot dd egated his authority to issue
administrative subpoenas rd aed to healthcare offenses under section 3486(a) to the Director of the
Federal Bureau of Investigation (FBI), the FBI relieson adistrict’s United States Attorney to issue
a subpoena on its behdf.

Attorney General guidelines rd aed toinvestigations, gpplicable to administrative subpoena
issuance, are contained in Attorney General Guidelineson General Crimes, Racketeering Enterprise
and Domestic Security/Terrorism Investigations (March 21, 1989). Regulationsinterna to the FBI
that are rlevant to administrative subpoenaarefound in the Manual of Investigative Operationsand
Guidelines (M10G), Part 11, 10-8,2(1), “Access to Transactiond |nformeation: Telephone Toll
Records, Subscriber Listing Information.”

5. Freguency of use and usefulness of adminidrative subpoena authority pursuant to
83486(a)(1)(A)(I)(1).

During cadendar year 2001, United States Attorneys offices issued a total of 2,102
administrative subpoenas in investigations related to health care offenses pursuant to 18 U.S.C.
83486. TheAssistant Attorney General for the Criminal Division isalso authorizedtoissue subpoenas

M350e, e.g., In re Administrative Subpoena John Doe, 253 F.3d 256, 263-4 (6th Cir. 2001) (eval uating
§3486(a) health care offense subpoena authority and referring to standardsestablished in United States v. Powell,
379 U.S. 48, 57-58 (1964)).

1414, (evaluati ng §3486(a) heal th care offense subpoena authority and r eferring to standards establi shed
in United Sates v. Powell, 379 U.S. 48, 57-58 (1964)).

150rder 2486-2001 superceded an earlier order dated April 23, 1997 and issued by former Attor ney

General Jang Reno. See United StatesAttorney’ sManual, 9-44.200. The new ddegation order ratified all
outstanding administrative subpoenas and any actions taken pursuant tothe previous dd egation order.
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under this authority but issued no such subpoenas during calendar year 2001.

Section 3486 subpoenas have been used to obtain bank/financial institution records, medical
records, cost reports, and other documentation typically requested in those invedigations. In
addition, the use of an administrative subpoena provides a mechanism for information sharing
between the FBI, HHS, and other law enforcement agencies as well as the Civil Divison of the
Department of Judice. Therefore, documents and records obtained under the administrative
subpoena can be utilized both in a civil invedigation and acriminal investigation ssemming from the
samefrauduent scheme. Should the statutory authority provided in 18 U.S.C. 83486 be revoked,
the use of agrand jury subpoenato obtain the same documentswould decrease the opportunity to
share information because of the protedive provisons of Fed. R. Crim. P. 6(e). Loss of this
information sharing capacity would hamper the eforts of the Attorney General to fulfill Congress
intent in providing the authority in HIPA A—to facilitate enforcement of federd datutes related to
hedthcarefraud and abuseand thereby improvethe "avail ability and affordability of health insurance
in the United States.” See H.R.Rep. No. 104-496, at 1, 66-67, reprinted in 1996 U.S.C.C.A.N. at
1869. A grand jury subpoena remains an optionin such investigations, however, and issometimes
utilized when confidentiality is important to the devel opment of the case.

Section 3486 authority hasbeen used in notable health care fraud investigations conducted
by the FBI to obtain records and documentsinmajor U.S. cities from various entities, such as
hospitals, nursing homes and individual practitioners, including medical records, billing records,
and cos reports. Through subpoenaed documents, evidence has been found of fraudulent clams
and false statements such as “upcoding,” which is killing for a higher level of service than that
actudly provided; double billing for the same visit; billing for services not rendered; and providing
unnecessary Services.

The incriminating information obtained via an administrative subpoenain these
invedigations could have been obtained by grand jury subpoena. However, because an
administrative sulpoena can be obtained more quickly and its use avoids the Fed. R. Crim. P. 6(e)
secrecy problems, it is a more flexible investigative tool inhealth care fraud cases. For example,
information obtained by adminidrative subpoenain such investigations may be used not only for
crimind prosecution purposes, but also for negotiaing acivil settlement.

As Congressrecognized in authorizing subpoenaauthority for investigationsrelating to
health care fraud and abuse in 18 U.S.C. 3486(a), the Attorney General’ s allity to combat such
fraud and abuse without this subpoera authority would be hampered.

B. Administrative Subpoena for I nvestigations Rdating to Child Exploitation and
Abuse Investigations, 18 U.S.C. 3486(a)(1)(A)(@)(11), (a)(1)(C)

Theuseof adminigrative subpoenss, in lieu of grand jury subpoenas, has enhanced the ahility of the FBI t
online child exploitationoffenses in an expeditiousmamer. Section 3486 creaed a eedy mechanismto identify
electronic communication services or remote computing services. A timely method was needed because the infor
extremely perishable. Many private and commercid online service providers maintain records on Internet usage k
periods of time, sometimestwo days or less. Although an investigative agency can obtain grand jury subpoenas f
Attorney’ s Officein exigent circumstances onan expedited basis, more commonly, the agency’ s acquisition of gr:
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even weeks. Asaresult, the Internet service provider is often no longer ableto provide the needed infor mation.
authority to the United States Attorneys, the Assistant Attorney Generd for the Crimina Division, and the FBI he
invedigaive process necessary to obtaining informaion that idertifiessubjeds and victimzed children. In additio
investigative information can be particularly important in cases involving the abuse and exploitation of children. S
broader when the informationisobtained by adminigrative subpoena, as opposed to by grand jury subpoena, in v
disclosure of grand jury information under Rule 6 of the Federal Rules of Criminal Procedure.

1. Source and Scope of Subpoena Authority under 18 U.S.C. §3486(a).

The Attorney General or the Attorney General’ s desgnee is authorized under 18

U.S.C. 83486(a) to issue administrative subpoenas for alimited category of information in crimina investigations
por nography, sex abuse and transportation for illegal sexua activity offenses, where the victim was under eighteel
underlying investigation mugt relate to an act or activity involving aviolation of 18 U.S.C. 881201, 2241(c), 224-
2260, 2421, 2422, or 2423, when thevictimwas aminor who had not attained the age of eighteen years Sectior
information that a governmental entity may request from a provider of electronic communications service or remc
provider receiving a subpoena under section 3486 can be required to disclose only the subscriber or customer’s:. (
long distance telephone toll billing records; (4) telephone number or other subscriber identity; (5) length of servic
customer or subscriber utilized, which may be relevant to an authorized law enforcement inquiry. 18 U.S.C. 834¢
administrative subpoenasto obtain testimony is limited to requiring a custodian of recordsto give testimony conc
authentication of such records. 18 U.S.C. 83486(a)(1)(C)(ii). Administrative subpoenas issued under section 34
require production as soon as possible after service of the subpoena, but not lessthan twenty-four

hours after such issuance. 18 U.S.C. §3486(a)(9).

2. Applicable Subpoena Enfor cement M echanisms

The Attorney General has no authority to enforce an adminstrative subpoena issued under
18 U.S.C. 83486(a). The Attorney General is permitted to invoke the aid of any court of the United States withir
the investigation is carried on or of which the subpoenaed person is an inhabitart, or in which he carries on busine
compliance with the sulpoena. 18 U.S.C. §3486(c). Failure to comply with a court order may be punished
by the court as contempt. 18 U.SC. § 3486(0).

3. Notification Provisions and Othe Provisons Rdaed to Safeqguarding Privacy | nterests

Title 18 U.S.C. 2703(c)(2) provides that a governmentd ertity receving records from aprovider of electr
remote computing service pursuant to an administrative subpoena requesting the name, address, local and long di.
telephone nunber or other subscriber number or idertity, and length and type of service does not have to provide
addition, 18 U.S.C. 83486(a)(6) dlows an ertity issuing asubpoena under 3486 authority to
obtain an ex parte order preventing the disclosure of the exisence of the summons for 90 days if
the court finds that: there is reason to believe that disclosuremay result in. (1) endangerment to
the life or physicd safety of any person; (2) flight to avoid prosecution; (3) destruction of or
tampering with evidence; or (4) intimidation of potential witnesses. Thisex parte order is
renewable for addtional 90 day period based on a finding that thereasonslisted above cortinue to
exist. 18 U.S.C. §3486(a)(6)(B) and (C).

A governmentd entity issuing a subpoenarequest under this section reaed to child
exploitation and abuse investigations is suljed to the limtations placed on the production of
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evidence pursuant to compulsory process, including, but not limited to: (1) 5 U.S.C. 8552a
(Privacy Act) (disallowing disclosure without the prior written consent of the person to whom the
record pertains, unlesspermitted by one of twelve exceptions), with regulations found at 28
C.F.R. Part 16, Subpart D; (2) 5 U.S.C. 8552(b) (Freedom of Information Act exemptions),
Regulations at 28 C.F.R. Part 16, Subpart A; (3) 42 U.S.C. §2000aa-11(a), “Guidelines for
Federal officers and employees,” (relevant when documents are in the possession of third parties,
Regulations a 28 C.F.R. Part 59 (“Guiddines on M ethods of Obtaining Documentary M aterials
Held by Third Parties’); (4) 20 U.SC. §1232g(b), Family Educaional Rights and Privacy Act of
1974 (FERPA) (the Buckley Amendment). Reguations are found at 34 C.ER. Part 99. See
Subsection I1.A.3 infra for afurther discussion of extrinsc privacy- protective stat utes and
regulations.

4. Standards Governing the | ssuance of Administrative Subpoenas

The Attorney General has del egated the administrative subpoena power to al United
States Attorneys, the Assistant Attorney General in charge of the Crimina Division, and the
Director of the Federal Bureau of Invedigation. See Attorney General Order No. 2421-2001,
April 5, 2001. The Attorney General’ s order al0 authorized redelegation to Assistant U.S.
Attorneys, Criminal Division tria attorneys, and FBI Specid Agentsin Charge (SACs), Assgtant
Special Agents in Charge (ASACs) and Senior Supervisory Resident Agents(SSRA). Pursuarnt to
the Attorney General’s order, the Director of the FBI redelegated his authority to all SACs,
ASACs and SSRAs on April 31, 2001.

Other intra-agency guidelines relevant to the issuance of administrative subpoenas under
18 U.S.C. 3486(a) include: (1) Attorney General Guidelines on Genera Crimes, Rack eteering
Enterprise and Domestic Security/Terrorism Investigation (March 21, 1989); (2) Internal FBI
regulations found in the Manual of Investigative Operations and Guidelines (MIOG), Part 11, 10-
8,2(1); (3) “Access to Transactiona | nformation: Telephone T oll Records, Subscriber Listing
Information;” MIOG, Part 1, 7-20; and (4) “ Administrative Subpoenas in Child Abuse and Child
Sexual Exploitation Cases’ (publication of section 7-20 ispending revision reflecting amendments
to 18 U.S.C. §83486(a) by Pub. L. No. 106-544).

5. Frequency of Use and Usefulness of Adminigrative SubpoenaAuthority Pursuant to
83486(a)(1)(A) (1) (1)

During calendar year 2001, the United States Attorneys offices issued seventy-one
adminigrative subpoenas and the FBI issued 1,802 administrative subpoenas under this authority.
The Assistant Attorney General in charge of the Criminal Division issued no such subpoenas.

The use of an adminidrative subpoenais an important tool for the investigation of child
pornography/child sexual exploitation investigations. In cases where childrenare at “highrisk”
and/or may be in imminent danger, the execution of an administrative subpoena dlows immediate
requests to be made to the appropriate entity. Furthermore, unlike grand jury materid whichis
protected under Fed. R. Crim. P. 6(e), information gleaned from the service of an administrative
subpoena can be shared with other law enforcement entities without delay. Delay could literaly
mean the difference between life and death for a threatened child. Incontrast, the disclosure
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limitations placed on investigatorsusing grand jury subpoenas may not allow invedigatorsto
share information necessary to the location and apprehension of violent child sexual predators.

The Innocent Images National Initiativeis based on amulti-agency, multi-disdplinary

approach
to investigations. The majority of the investigations concerning child pornography/sex
exploitation of children are managed jointly with the assstance of stateand local authorities.
Without the FBI’ s ability to issue administrative subpoenas to service providersto obtan
information, such as the name, address, local and long distance telephone toll billing records,
telephone nunbers, and the length and types of services of aparticuar subscriber or custoner,
investigations of child abuse/sex exploitation offenses would be sgnificantly hindered and would
not be completed as quickly or as successfully.

C. Secr et Service Preddential Threat Protection Authority to Issue Subpoenaswhere
thereisan “Imminent” Threat to Secret Service Protecteg 18 U.S.C. 83486

@(D)(AXii)

1. Source and Scope of Subpoena Authority under 18 U.S.C. §3486(a)

Section 3486 (a)(1)(A)(ii) authorizes the Secretary of Treasury to issue an administrative
subpoena if the Director of the Secret Service determines that a threat against a Secret Service
protecteeis“imminent.” Such an administrative subpoena may compel: (1) the production of any
records or other things relevant to the investigation; and (2) testimony by the custodian of the
things required to be produced concerning the production and autherticity of those things. 18
U.S.C. 83486(a)(1)(B). Adminidrative subpoenas issued under section 3486 may require
production as soon aspossible after service of the subpoena, but not less than twenty-four hours
after such issuance. 18 U.S.C. §3486(a)(10).

2. Applicable Subpoena Enfor cement M echanisms

Subsection (10)(c) authorizes the Attorney Genreral to seek enforcement by requesting an
order fromthe gopropriae United States district court requiring a subpoenaed person or ertity to
appear. Failure to appear may reault in a contenpt order. 18 U.S.C. 83486 (a)(10)(c). A federal
court petitioned to order compliance with an administrative subpoena issued under 18 U.S.C.
83486 (a)(1)(A)(ii) must review the subpoena under the same criterion applicable to al other
administrative subpoenas issued by federal agenciesin other circumstances.*

3. Notification Provisionsand Othe Provisons Rdaed to Safeguading Privacy I nterests

Subsection (a)(5) permitsthe recipient of an administrative subpoenato seek to modify
the scope of the adminigtr ative demand, or modify any a court nondisclosure order acquired by

1T hesefatorsinclude thefadtorsarticuatedin United States v. Powell, 379 U.S. 48, 57-58 (1964). In
addition, the court mug determinethat the sulbpoena was not isaued in “bad faith” or otherwise condituted an
“abuse of the court’ s process.” 1d.
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the government. 18 U.S.C. 83486 (a)(5). Subpoenas issued under 83486 in the course of
invedigating an imminent threat against a Secret Service protectee are subject to all other
limitations placed on the production of evidence pursuant to compusory process. See Section
I1.A.3infra for afurther discusson of privacy-protective stat utes and regulations applicable to the
exercise of administrative subpoena authorities.

In evduating the scope of anadminidrative subpoeraissued under 18 U.S.C. 83486(a),
the federa courts apply the principle formulated by the Supreme Court in Oklahoma Press,
generally applicable to executive branch administrative subpoenas, that an administrative
subpoena mug be “reasonably relevant” to an agency’s investigation at issue*’ The permissible
scope of an administrative subpoenais, however, "variablein relation to the nature, purposes and
scope of the inquiry."*® In order to satisfy the general reasonableness sandard, the agency issuing
the subpoena, in this instance the department issuing the subpoena, in this instance the Secretary
of the Treasury, must satisfy the court tha: (1) “the investigation will be conduded pursuart to a
legtimate purpose,” (2) “the imquiry may be rdevant to the purpose,” (3) “that the information
sought is not already withinthe Commissioner's possession,” and (4) “the administrative steps
required by the Code have been followed][.]"*** While the specific “imminent threat” subpoena
authority provided under 18 U.S.C. 83486 (a) (1)(A)(ii) has not been exercised by the Department
of Treasury, and therefore has not been addressed directly in federal court, the general gandard
recounted above would presumably goply to an exercise of thisauthority.

4. Standards Governing the | ssuance of Administrative Subpoenas

In order to request issuance of a subpoena by the Secretary of the Treasury under 18
U.S.C. 83486(a)(1)(A)(ii), the Director of the Secret Service must determine that a threat against
a Secret Service protectee is “imminent.” The Director of the Secret Service may issue an
administrative sulbpoena under this authority in “an investigation of animminent threat
condituting an offense under 18 U..S.C. § 871 or 879 or an imminent threat against a person
protected by the Secret Service under 18 U.S.C. 8 3056 (5) or (6).” See Treasury Directive 15-
58, November 15, 2001. U pon issuing a subpoena under 18 U.S.C. 83486(a) (1)(A)(ii), the
Director of the Secret Service mud notify the Attorney General of such issuance. Where a
finding of “imminence’ is not appropriate, the Secret Service does not seek an administrative
subpoena but proceeds, ingead, through the process of procuring a grand jury subpoena through
alocal United States Attorney’ soffice.

Treasury Directive 15-58 authorizes the Director of the Secret Serviceto redelegate this
authority “in writing, in whole or in part, to the Assistant Director, Office of Protective Research,
who may in turn redelegate in writing, in whole or in part, to the Senior Intelligence

I n re Administrative Subpoena John Doe, 253 F.3d 256 (6th Cir. 2001).

1180kl ahoma Press Publishing Co. v. Walling, 327 U.S. 186, 209 (1946).

91 re Administrative Subpoena John Doe, 253 F.3d 256, 263 (6th Cir. 2001) (evaluating §3486(a)
health care offense subpoena authority and referring to standardsestablished in United States v. Powell, 379 U.S.
48, 57-58 (1964)).
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Officer/Specia Agent in Charge, Intelligence Division.” Id.

5. Freguency of use and usefulness of administrative subpoena authority pursuant to 18
83486(a)(D)(A)(ii)

During calendar year 2001, the United States Secret Service (USSS) issued no
adminigtrative subpoenas under 18 U.S.C. 83486(a) (1)(A)(ii). On November 15, 2001, the
Secretary of Treasury issued Treasury Directive 15-58, properly dd egating the authority for
issuance of administrative subpoenas to the USSS. While delegaion isnow complete, the USSS
intends to use the authority only sparingly, in accordance with USSS understanding of Congress
intent upon granting such authority. The authority granted in 18 U.S.C. 83486(a)(1)(A)(ii) is
essential to the Secret Service' s protective function, providing expedited investigation procedures
in particularly threatening and dangeroussituations particularly where anindividual isen route to
exercise threats made against the President.

V. RECOMMENDATIONS REGARDING NECESSARY STEPSTO ENSURE THAT ADMINISTRATIVE
SUBPOENAS ARE USED AND ENFORCED CONSISTENTLY AND FAIRLY BY EXECUTIVE
BRANCH AGENCIES

The Department of Justice notesthat despite inconsistencies in the formulation of the

many
authorizing qatutes judidal involvement in enforcement ensures a good degree of
fairness-especialy where enforcement actions must be initiated and coordinated by the
Department of Justice. As administrative subpoena authorities are created by separate statutes
differing inpurpose and content, and no significant or conggent paternsemerge from astudy of
these authorities, making any recommendations generally applicable to these various authorities
would be neither prudent nor practicable. Asvarious agencies participating in the gudy referred
to suggediors regarding authority-specific changes, the Department of Jugtice looks forward to
working with Congress and other agencies in the future to evaluate these potential changes.

Tablel

Frequency Report, 18 U.S.C. 83486 Administrative Subpoenas

Authority | ssuing Entity Number of Subpoenas Issued
During Calendar Y ear 2001

18U.SC. Attorrey General Authority 2,102

§3486(a)(1)(A)()(1) Delegated to United States

(Federa Healthcare Offenses) | Attorneys
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18U.S.C. Attorney General Authority 0
§3486(a)(1)(A)(DH(2) Delegated to Assistant
(Federal Healthcare Offenses) | Attorney Genera for the
Criminal Division, United
States Department of Justice
18 U.S.C. Attorney General Authority 1,802
83486(a)(1)(A)()(11) Delegated to Director, FBI
(Federd Offense involving the
Sexua Exploitation or Abuse
of Children)
18 U.S.C. Attorrey General Authority 71
83486(a)(1)(A)(i)(I1) Delegated to United States
(Federal Offense involving the | Attorneys
Sexual Exploitation or Abuse
of Children)
18 U.S.C. Attorney General Authority 0
83486(a)(1)(A)(i)(11) Delegated to the Assstant
(Federal Offense involving the | Attorney Genera of the
Sexual Exploitation or Abuse | Criminal Divison
of Children)
18 U.S.C. 83486(a)(1)(A)(ii) | Secretary of the Treasury 0

(Immirent Threat against
Secret Service Protectee)

Authority Delegated to
Director of the Secret Service
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Appendix A

Administrative Subpoena Authorities Held by Agencies Other Than the Departments of Justice and Treasury
P.L. 106-544, Section 7(a), Executive Branch Study on Administrative Subpoena Authority,
Scope and Protections

T Denates supplemental entry derived from independent research, not submitted by the rd evant agency or department

* Denotes Administrative Law Judge authority (For purposes o this repat, “administrative subpoena’ autharity has been defined to indude all powers, regardless of name, that
Congress has granted to federal agencies to mak e an administrative or civil investigatory demand compelling document production or testimony. Civil compulsory process
authoritieswith provision far judicial enforcement are induded. Grand jury sulbpoenas, administrativelaw judge subpoenas, and investigative authorities requiring judidal
approva are not within the scope of the report; however, descripti ons of administrative law judge subpoenas submitted by indivi dual agencies and entities have been included

as submitted.)

Name of Submitting Source and Common Scope of Authority Enforcement Notification Req. and I ssuance Standards
Agency ar Entity Name of Authority Description Mechanism Privacy Protections and Qualifiersor
(Including Act Name, Description Procedures
P.L.andU.S.C. &
CFR cites)
Appalachian
Regional
Commission
Appalachian IGAct & Amend. P.L. Administrative subpcena Courts by showing: Privacy Act of 1978 12 Obtai n information from
Regional 95-452 P.L. 100-504 5 for documentary evidence. 1. 1G authority U.S.S. Sections 3406- non-government agencies.
P U.S.C. Appendix 3, 2. Rdevant toinquiry 3422
Commission Sedtion 4 3. Not to indefinite
Broad casting Holds no admi nistrative
subpoena authori ty.
Board of poe v
Governors
Chemical Safety




and Hazard
Investigation
Board (CSB)

Chemical Safety and
Hazard Investigation
Board (CSB)

Clean Air Act
Amendments of 1990; 42
U.S.C. 7412(r)(6)(L)(i);

Authority to require by
subpoena attendance and
testimony of witnesses and

Enfarcement proceeding
in Federal district caurt.

Applicable privacy
exemptions of the
Freedom of Infor mati on

| ssuance standard:
“reasonableness,” as
determined by the

P.L. 101-549 production of evidence as Act, 5U.S.C. 552, standards set farth in

required by the Board to Privacy Act of 1974, 5 Oklahoma Press Publ’ g
carry out itsduties U.S.C. 552a Co. v. Walling, 327 U.S.
authorized by 42 U.S.C. 186 (1946).
7412(r)(6)(C) Procedures: subpoenas
(investigation of accidental must be issued in
chemical releases, issuance accordance with
of safety recommendations, proced ures establi shed by
and establishment of an internd Board order.
reporting regulations).

Chemical Safety and | Clean Air Act Authority to require by Enfarcement proceedng | Applicable privacy Standards and procedures

Hazard Investigation
Board (CSB)

Amendments of 1990; 42
U.S.C. 7422(r)(6)(L)(i);
P.L. 101-549

order that any person
engaged in the production,
processing, handling or
storage of extremely

hazar dous substances
submit written reports or
responses to questions as
reguired by the Board to

in Federal distriat court

examptions of the
Freedom of Infor mati on
Act, 5 U.S.C. 552;
Privacy Act of 1974, 5
U.S.C. 552a

not explicitly provided.




carry out its duties
authorized by 42 U.S.C.
7412(r)(6)(C).

Chemical Safety and
Hazard I nvestigation
Board (CSB)

Clean Air Act
Amendments of 1990 42
U.S.C. 7607(a)(1)

The CB’senabling
statute, 42 U.SC.
7412(r)(6)(M), also
authorizes the Board to use
the subpoena authority
providedto the
Administrator of the EPA
by 42 U.S.C. 7607(a)(1)

The authority isto issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
pape's, books, and
documents.

This subpoena authority is
an essential tod in
conducting investigations,
allowing the Baard to
obtain the cooperation of,
and gather critical
information from,
witnesses and compani es
who are dften relugant and
at times dbstructionist.
This authority has been
used or cited in several
investigations.

The authority isto issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
papers, books, and
documents.

Enforcement proceeding
in Federal distrid court

Applicable privacy
examption of the
Freedom of Infor mati on
Act, 5 U.S.C. 552;
Privacy Act of 1974,
5U.S.C. 552a.

I ssuance standard:
“reasonableness,” as
detemined by the
standards set fath in
Oklahoma Press Publ’ g

Co. v. Walling, 327 U.S.
186 (1946).

Procedures: subpoenas
must be isued in
accordance with
procedures establi shed by
an internd Board order.




Commodity
Futures Trading
Commission

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA"), Pub. L.
No. 93-463, as amended,
§6(c), 7U.S.C. 815
(2000); CFTC Rules
Relating to
Investigations, Part 11,

17 C.F.R. Part 11 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and]
for the purpose of any
investigaion o proceedng
under [the CEA] .. . any
member of the Commission
or any AdministrativelLaw
Judge or other officer
designated by the
Commission ... may. ..
subpoena witnesses,
compd their attendance. .
. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant a material tothe
inquiry.” 7U.S.C. §15.

Enforcement actian in
federal district court.
Section 6(c) of the CEA,
7U.S.C. §815.

1. Privagy Ad of 1974, 5
U.S.C. § 552a

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

4. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

5. Allinformation and
documents obtai ned
during the caurse of an
investigation and all
investigative proceedings
shall be treated as non-
public by the CFTC and
its gaff except to the
extent that (1) the
Commi sson directs or
authorizes the public
disdoaure of the
investigdaion; (2) the
information or documents
are made amatter of
public record during the
course o an adudicatary
proceeding; or (3)
disclosureisrequired by

1. The CFTC’sDivision
of Enforcement (“DOE”")
requeststhat the CFTC
issue an “Order of
Investigation” delegating
its subpoena authority to
specifically identified
DOE staff members.

2. Anorder o the CFTC
authorizing one or more
member s of the CFTC or
of its staff to issue
subpoenasin the course of
aparticul ar i nvesti gati on
shall include (1) a general
descripti on of the scope of
the investigation; (2) the
authority under which the
investigaion is bang
conducted; and (3) a
designation of the
member s of the CFTC or
its gaff authorized by the
CFTC to issue sulpoenas.
17C.F.R. §11.4.

3. DOE Enforcement
Procedure No. 6,
regarding DOE’s
application of the Privacy
Act,is a non-statutory
procedure.

4. DOE aso has prepared
Compliance manuals to
provide guidance and
procedures for its staff




the Freedom of
Information Act
(“FOIA™), 5 U.S.C. § 552,
and the rules adopted by
the CFTC thereunder, 17
C.F.R. Pat 145.
Procedures by which
persons submitting
information to the CFTC
during the caurse of an
investigation may
specifically seek
confidentia treatment of
information for pur poses
of FOIA disclosure ar e set
forthin 17 C.FR. 8§
145.9. A request for
confidenti a treatment of
information for pur poses
of FOIA shall not,
however, prevent
disclosure far law
enforcement pur poses or
when discloaureis
othewise faund
appropriate in the public
interest and permitted by
law. 17 CF.R. 8§ 113.

with resped to both the
RFPA andthe ECPA.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§86(c), 7U.S.C. 815
(2000); Part 10 Rul es of
Practice, 17 C.F.R. Part
10 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and]
for the purpose of any
investigaion a proceed ng
under the CEA . . . any
member of the Commiss on
or any AdministrativeLaw
Judge or other officer
designated by the
Commission . .. may. ..
subpoena witnesses,

compd their attendance. .

Enforcement actian in
fedeal district court. 7
U.S.C. 815 Seealso 17
C.F.R. § 10.68(f)
(enforcement
proceedings).

1. Privacy Ad of 1974, 5
U.S.C. § 552a.

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

4. Electronic

1. ThePart 10 Rules of
Practicegovern
adjudicatory proceadings
before the CFTC under
the CEA. See 17 C.F.R.
§10.1.

2. Administrative law
judges and judgment
officers preside over
adjudicatory proceadings.
Predding dfficersare
authorized to issue
administrative subpoenas.




. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant o material tothe
inquiry.” 7U.S.C. §15.

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

5. If apeson has
requested confidential
treatment of infor mati on
submitted by him or he,
either pursuant to rules
adopted by the CFTC
under FOIA o under Part
11 of the CFTC'srules,
the Division of

Enfor cement shall notify
him or her, if possible,
that the information is to
be disclosed to parties to
the proceedi ng and he or
she may apply to the
Administrative Law
Judge for an order
protecting the infor mati on
from disclosure,
consideration of which
shall be governed by 17
C.F.R. §10.68(c)(2). 17
C.F.R. §10.42(b)(7).

See 17 C.F.R §10.8.

3. In enforecement
proceedings, asubpoena
ad testificandum shal | be
issued upon a showing by
the requeging paty o the
geneal relevance o the
testimony beng sought.
17 C.F.R. §10.68.

4. The administrative law
judge considering any
application for a subpoena
duces tecum shall issue
the subpoeaiif heis

sati sfied the gppl icati on
complieswith 17 CF.R. §
10.68 and the request is
not unr easonable,
oppressive, excessivein
scope a unduly
burdensome. No detailed
or burdensome showing
shall be required asa
condition to the issuance
of any subpoena. 17
C.F.R. §10.68.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§6(c), 7U.S.C. 815
(2000); Part 12 Rules
Relati ng to Repar aion
Proceedings, 17 C.F.R.
Part 12 (2001).

“For the purpose of
securing effective
enfarcement of [the
provisions of the CEA and)]
for the purpose of any
investigaion o proceedng
under [the CEA] ... awy
member of the Commiss on
or any AdministrativeLaw
Judge or other officer
designated by the
Commission ... may. ..
subpoena witnesses,
compd their attendance. .

Enforcement action in
fedeal district court.
Section 6(c) of the CEA,
7U.S.C. 8§15. Seealso
17 C.F.R. § 12.313(f)
(reparations
proceedings).

1. Privacy Ad of 1974, 5
U.S.C. § 552a; Records
Maintained on
Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

2. Right toFinancial
Privacy Act, 12 U.S.C.
§ 3401 et seq.

3. Electronic

1. The Part 12 Rules
Relati ng to Reparation
Proceedings are the rules
of practiceapplicable to
reparationsapplications
filed pursuant to Section
14 of the CEA, 7 U.S.C. 8§
18. See 17 C.ER. Part
12.

2. Administrative law
judges and judgment
officers preside over
reparations proceedings




. and require the producti on
of any books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant o material tothe
inquiry.” 7U.S.C. §15.

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

4. If any party or person
against whom an order to

produce has been directed
acting in goad faith has
reason to believe that any
documents or other
tangible thing ordered to
be produced contains a
trade secret, or

commer cialy senditive or
other confidential

infor mati on, the party or
person may, in lieu of
serving any such
document, fileand serve a
written request for
confidenti a treatment of
such documents. 17
CFR.8§1234. 1

and are authorized to
issue adminidtr ative
subpoenas. 17 C.F.R. 88
12.34, 12.36, 12.101,
12.201, 12.209, 12.304,
12.313.

3. Inreparations
proceeadings, an
administrative law judge
conddering any
application for a subpoena
“shall issue the subpoena
if heis saisfied the
application complies with
this rule and the request is
not unr easonable,
oppressive, excessivein
scope a unduly
burdensome In theevent
the Administrative Law
Judge determines that a
requested subpoenais
unreasonable, oppressive,
excess ve in scope or
unduly burdensame, he
may refuse toissue the
subpoena, or may issueit
only upon such condtions
as he determines fairness
requires.” 17 C.F.R.

§ 12.313(a).

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA"), Pub. L.
No. 93-463, as amended,
88 6(c) and 12(f), 7
U.S.C. § 15, 16(f)
(2000).

“[F]or the purpose of . . .
any action taken under
section 16(f) of thistitle,
any member of the
Commission or any
Administrative Law Judge
or other officer designated
by the Commisson. ..
may . . . slbpoena

Enforcement action in
fedeal district court.
Section 6(c) of the CEA,
7U.S.C. §815.

1. Privagy Ad of 1974, 5
U.S.C. § 552a; Records
Maintained on
Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Ad).

2. Right toFinancial

1. Section 6(c) of the
CEA authorizesthe CFTC
toissue adminigtrative
subpoenas “for the
purpose of any action
taken under section
12(f).” 7 U.S.C. §15.

2. Section 12(f) of the




witnesses compel their
attendance . . . and require
the production of any
books, papers,
correspondence,
memoranda, or other
recards that the
Commission deems
relevant a material tothe
inquiry.” 7U.S.C. §15.

Privacy Act, 12 U.S.C.
§ 3401 et seq.

3. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

CEA authorizes the
CFTC, in itsdiscretion
and “[o]n request from a
foreign futures authori ty”
to provideassistance in
accordance with this
sedion if therequesting
authority states that the
requesting authority is
conduding an
investigation which it
deems necessary to
deteamine whether any
person hasvidated, is
violating or is about to
violate any laws, rules or
regulations relating to
futures o options matters
that therequesting
authority administers or
enforces. The CFTC may
conduct such
investigation asthe CFTC
deems necessary to
collectinformation and
evidence petinent to the
request for asdstance.
Such assistance may be
provided withaut regard
to whether the facts stated
in the request would also
congti tute a violation of
the laws of the United
States. 7 U.S.C. 8 16(f).

3. In deciding whether to
provide assistanceto a
foreign futures authority,
the CFTC shall consider
whether “(A) the
requesting authority has
agreed to provide
reciprocal asdstance to
the [CFTC] in futures and
options matter s; and (B)




compliance with the
request would pregjudice
the publicinterest of the
United States” 7 U.S.C.
§ 16()(2).

Commodity Futures
Trading Commission

Inspector Generd Act of
1978, as amended, Pub.
L. 95-452,5U.S.C. app
3, 8 6(a)(4) (2000).

Production o all
information, documents,
reports, answers, records,
accounts, papers, and other
data and documentary
evidence (regardless of
medium) necessary for the
performance of the
functions assigned under
the Inspector General Act
(esentially asubpoena
duces tecum).

In case of refusal to
obey, enforcement is
obtained by order of any
appropriate U.S. di strict
court.

1. Privagy Ad of 1974, 5
U.S.C. § 552a.

2. Records Maintained
on Individuals, 17 C.F.R.
Part 146 (CFTC's
regulations implementing
the Privacy Act).

3. Right toFinancial
Privacy Act (“RFPA™), 12
U.S.C. §8 3401 et seq.
Notificatian requirements
of ten days from the date
of service or fourteen
days from the date of
mailing of noticeapply
when records at a
finandal inditution are
sought of cusomers
covered bythe RFPA.
Customers havearight to
challenge in an
appropriate U.S. district
court during the notice
period.

4. Electronic

Communi cations Privacy
Act of 1986 (“ECPA"),
18 U.S.C. § 2701 et seq.

There are not specific
issuance standards,
qualifiers or proceduresin
connection with the
issuance of administrative
subpoenas by the
Inspector General.

Commodity Futures
Trading Commission

Commodity Exchange
Act (“CEA”), Pub. L.
No. 93-463, as amended,
§2(h), 7US.C. 82(h)
(2000).

The CFTC, or persons by
or on behalf o the CFTC,
are authorized to issue
administrative subpoenas
to any foreign person who
the CFTC believesis

If the CFTC hasreason
to believe that a person
has not timely complied
with a subpoenaissued
by or on behdf o the
CFTC pursuantto 7

Therecipient of a
subpoena must “promptly
noti fy the foreign person
of,, and tranamit tothe
forégn person, the
subpoenain amanner

Thi s admini gtrative
subpoena authority was
recently providedin the
Commaodity Futures
Modernization Act of
2000, Pub. L. No. 106-




conduding or has
conducted transactionsin
reli ance on the exempti on
set fathin7 U.S.C. §
2(h)(3) (2000) on or
through the electronic
trading facility relating to
the transactions. 7 U.S.C.

§2()(B)(C) ().

U.S.C. 8 2(h)(5)(C)(i),
and the CFTC hasin
writing directed that a
fadlity relying on the
exemption set forthin 7
U.S.C. 8 2(h)(3) deny or
limit further transactions
by the person, the facility
shd | deny that person
further trading access to
the facility ar, as
applicalle, limit that
persan’ s access tothe
facility for liquidation
trading only. 7 U.SC.

§ 2(h)(5)(O)(ii).

reasonableunder the
circumstances, or as
specified bythe CFTC.”
7 U.S.C. §2(h)(5)(C)i).

554, App. E, § 106, 114
Stat. 2763A-379 (Dec. 21,
2000) (codfied at 7
U.SC. §2(h)). The
CFTC has not yet issued
sandards, qudifiers or
procedures concerning
this authority.

Consumer
Product Safety
Commission

Consumer Product
Safety Commission

Consumer Produd Safety
Act, 15U.S.C.
882076(b)(1), (3) and
(4), P.L. 92-573 (1973);
16 C.F.R. 8811184, .8,
and .9.

“Any peron”

“To carry aut a specific
regulatory or enforcement
fundion o the
Commissian”

“Documentary evidence
relating to the execution of
[the Commission’g] duties’

Commission may seek
subpoena enforcement in
federal caurt.

The Commisson may
delegate any of its
fundionsEXCEPT the
subpoena powe of 15
U.S.C. 82076(b)(3) [see
§2076(b)(9)] toany
officer or employee o the
Commissiaon.

Cor por ation for
National and
Community
Service

Corporation for
National and
Community Service

The Inspedor General
Act of 1978, Pub. L. 95-
452,5U.S.C. App 88 3-
8.

Sedtion §(a)(4) of the
Inspector General Act
authorizes an Office of
Inspector General “to

With respect to
subpoenas under the
Inspector General Act, if
the person does not

With resped to the
Inspectar General Ad, a
person is per mitted ten
days from receipt, or

An Inspedor General
subpoena must be 1)
issued for alawful
purpose within the




require by subpoena the
production of all
information, documents,
reports, answers, records,
accounts, papers, and other
data and doaumentay
evidence necessary in the
performance of the
functions asdgned by this
Act.” 5U.S.C. 85U.S.C.
App 8 6(3)(4).

respond tothe subpoena,
or file amotion to quash
it, OIG requests the U.S.
Department of Justice to
file a Petiti on for

Enfor cement of
Subpoenain the
appropriate Federal
district court.

fourteen days fram the
mail ing of the notice of
subpoena, to comply with
the demand, or file a
motiaon to quash it, in the
appropriate Federal
district oourt.

statutory authority of the
Inspector General’s Act,
2) reasonably relevant to
that pur pose, and 3) not
unduly burdensome See
Burlington Northern R.R.
Co. v. Office of Inspector
Gengal, RR. Retiranent
Boad, 983 F. 2d 631, 637
(5™ Cir. 1993).

Corporation for
National and
Community Service

The Right to Financial
Privacy Act o 1978,
Pub. L. 95-630, 12
U.S.C. §8 3401-3433.

Sedtion 3405 o theRight
to Financia Privacy Act
states that a“ government
authority may obtain
financi a records under

section 3402(2) of thistitle

pursuant to an

admi nistrative subpoena or
summons otherwise
authorized by law.” 12
U.S.C. § 3405.

With resped to the Right

to Financial Privacy Act,
if thedata aubject of the
records fails to respond,
or filesamaion to
guash, then the
responsible financial
institution must deliver
that person’'sfinancial
records to OIG after OIG
presents a Certificat e of
Compliancewith the
Right to Fnancial
Privacy Act to the
appropriate records
custadian.

With resped to the Right
to Financial Privacy Act,
a

person is per mitted ten
days from receipt, or
fourteen days from the
mail ing of the notice of
subpoena, to file amotion
to quash it in the
appropriate Federal
district court. A Privacy
Act Noticeisincluded
with the subpoena,
pursuant to subsection
(e)(3) of the Privacy Act
of 1974,5U.SC. §
552a(e)(3).

An Inspector General
subpoena must be 1)
issued for a lawful
purpase within the
statutory authority of the
Inspector General’s Act,
2) reasonably relevant to
that pur pose, and 3) not
unduly burdensome See
Burlington Northern R.R.
Co. v. Office of Inspector
Gengal, RR. Retiranent
Boad, 983 F. 2d 631, 637
(5" Cir. 1993).

Court Services
and Offender
Supervision
Agency

Holds no admi nistrative
subpoena authority.




Defense Nuclear
Facilities Safety
Board

Defense Nuclear

42 U.S.C. §2286b(a),

Compel testimony of

Fedeaal caurt in the

Persona service

Subpoenas may be issued

Facilities Safety National Defense witnesses at hearings. district of the hearing or only by the Chairman of
Board Authorization Act, Fiscal the distriad where the the Board a by a Board
Year 1989, P.L. No. 100- person resides or member designated by the
456. Sept. 29, 1988. transacts business. Chairman.
Department of Holds no administrative
f subpcena authority,
Defense excluding Inspector
General autharity.
(Subpoena authority is
available in cout martial
proceedings, however).
Defense Contract 10 U.S.C. §2313(b) (2) Any such subpoena, in (3) The authority
Audit Agency (under DCAA subpoena the case of contumacy or provided by paragraph
the Authority, Direction, authority.--(2) The refusal to obey, shall be (1) may not be
and Control o the Director of the Defense enforoeable by order of an redel egated.

Under secretary of
Defense—Comptroller) T

Contract Audit Agency
(or any successor
agency) may require by
subpoenathe production
of any records of a
contractor that the
Secretary of Defense is
authorized to audit or
examine under
subsection (a).

Subsection (a):

“(a) Agency
authority.--(1) The head
of an agengy, acting
through an authorized
representative, is

appropriate United States
district court.

10 U.S.C. §2313(b)(2).

10 U.S.C. §2313(b)(3).




authorized to inged the
plant and audit the
records of--

(A) acontractor
performing a
cost-reimbursement,
incentive, time-and-
materials, | abor-hour, or
price-redeterminable
contract, a any
combinati on of such
contracts made by that
agency under this
chapter; and

(B) a subcontr actor
performing any
cost-reimbursement,
incentive, time-and-
materials, | abor-hour, or
price-redeterminable
subcontract o any
combinati on of such
subcontractsunder a
contract refared toin
subparagraph (A).

(2) The head d an
agency, acting through
an authorized
representative, is
authorized, for the
purpcse o evaluating the
accuracy, completeness,
and currency of certified
cost or pricing data
requir ed to be submitted
pursuant to section 2306a
of thistitl e with respect
to a contract or
subcontract, to examine
all recordsof the
contractor or
subcontractor related to--

(A) the proposal far the
contract or subcontract;




(B) the discussions
conducted on the
proposal;

(C) pricing of the
contract or subcontract;
or

(D) perfarmance of the
contract o subcontract.”

10 U.S.C. §2313(h).

Department of the
Air Force

Holds no admi nistrative
subpoena authori ty.

Department of the
Army

Holds no admi nistrative
subpoena authority.

Department of
Agriculture

US Department of
Agriculture*

USDA/OGC

Food and Nuitrition
Division

Section 14(a)(7) of the
Food Stamp Act of 1977,
7 U.S.C. 2023(a)(7),
regulations set forth
under 7 C.F.R. § 283.13

The Administrative Law
Judge (ALJ) presiding over
Food Stamp Program
Quality Control Claim
Appedl s hassubpoena
authority as provided to
him by sedion 13(c) and
(d) of the Perishable
Agricultural Commaodities
Act of 1930 (7 U.S.C.
499m(c) and (d)).

In case of disobedience
to a aubpcena, the
Secretary or any of her
examiners may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of accounts,
records and memoranda.
Any district court of the
United States within the
jurigdiction of which any
hearing iscarried on
may, in case of
contumacy or refusal to
obey a subpoenaissued
to any person, issue an

When the ALJissues a
subpoena under the Food
Stamp Act, the party who
requested the subpoena
shall serveall other
parties with a copy o the
subpoena, noticeof the
names and addr of
the individuals
subpoenaed and speci fy
any documents required
to be produced.

Subpoenas shall be issued
by the ALJ, ower the
facsimile signatureof the
Seaetary, upon a
reasonabl e showing by the
applicant of the grounds,
necessity and reasonable
scope thereof.




orde requiring the
persan to appear befare
the Secretary or her
examiner or to produce
accaunts, records, and
memorandaif so
ordered, or to give
evidence touching any
matter pertinent toany
complaint; and any
failure to obey such
order of thecourt shall
be punished by the court
as acontempt ther eof.

US Department of
Agriculture

OGC
Generd Law Division

Rules of Practice
Govening Formal
Adjudicatory
Proceedings Instituted by
the Secretary Under
Various Satutes, 7
C.F.R. §1.144,
authorized by 5 U.S.C.
301

These regulations give an
ALJ appanted under 5
U.S.C. 3105, the authority
to issue subpoenas as
authorized by the statute
under which aformal
adjudicatory proceeding is
conducted.

Enforcement authority, if
any, isprovided for by
the specific statutes
under which the
subpoenais issued.

Notification requirements
and privacy praections, if
any, are provided for by
the specific statutes under
which the subpoenais
issued.

Issuancestandards, if any,
are provided for by the
specific statutes under
which the subpoenais
issued.

US Department of
Agriculture

OGC
Generd Law Division

ProceduresRelated to
Administrative Hearings
Under the Program Fraud
Civil Remedies Act
(PFCRA) of 1986, 7
C.F.R. 8§ 1.304, 1.319,
1.322, 1.323, 1.328,
authorized by 31 U.S.C.
3804(a).

7 C.F.R. §1.304,
authorizesan investigaing
offidal, who is
investigating an
individual’s liability under
7 C.FR. § 1303 (dealing
with false statements, etc.),
to issue a subpoena.

7C.F.R. 88 1.319, 1.322,
1.323,1.328 authorizesan
ALJconducting a hearing
under the PFCRA to issue
subpoenas requiring the
attendance d witnessesand
the production of
documentsat depositions
or hearings

An ALJmay sanction a
persm, including any
party or representati ve
for failing tocomply
with a lawful sulpoena.
Sanctionsinclude:
drawing an inferencein
favor of therequesting
party with regard tothe
information sought; in
the case of requests for
admission, deem
admitted each item asto
which an admission is
requested, prohibit the
party failing tocomply
with such order from
introducing evidence
concerning, or otherwise
relying upan testimony
relating to the

When an ALJissues a
subpoena under the
PFCRA, theparty who
requested the subpoena
must serve a | other
parties with notice of the
names and addr of
the individuals
subpoenaed and speci fy
any documents r equired
to be produced.

A subpoenaissued under
7 C.F.R. § 1.304 must

noti fy the per son to whom
itisaldresed of the
authority under which it is
issued and shd | identify
the information,
documents, reports,
answers, records,
accounts, pape's, or data
sought. Theinvestigaing
official may designate a
person to act on his behal f
to receive the documents
or other materialssought
by a subpoenaissued.

For a subpoenato be
issued by an ALJ, the
party requesting the
subpoena must submit a




information sought;
strikeany pert of the
pleadings or other
submissians of the party
failing to camply with
such reguests; or request
the Attorney General
petition an appropriate
district court for an order
to enfarce a subpoena.

written request not less
than 15 dayshbefore the
datefixed for the hearing
unless otherwise alowed
by the ALJfor good cause
shown.

US Department of
Agriculture*

OoGC
Generd Law Division

Rules of Procedure for
the USD A Board of
Contract Appeals, 7
C.F.R. 88243, Pt. 24,
Subpt. B, App.,
authorized by 5 U.S.C.
304.

An Administrative Law
Judge hearing an appeal
pursuant to the Contract
Disputes Act (CDA) of
1978 (41 U.S.C. 601-613),
may issue a subpoena
requiring testimony ata
deposition, testimony at a
hearing, and production of
books and papers.

For non-CDA appesl s the
Chair of theBoard has
authority by delegati on
from the Seaetary to
request the appropriate
United StatesAttorney to
apply tothe appropriate
United States Distrid Court
for the issuance of
subpoenas pur suant to 5
U.S.C. 304.

In the case of contumacy
or refusd toobey a
subpoena by a person
who resides, isfound, or
transacts businesswithin
the jurisdiction of the
United States District
Court, the Board will
applyto theCourt
through the Attor ney
General of the United
States for an order
requiring the person to
appear before the Board.
A failureto obey such an
order ispunishableby a
contempt arder.

In issuing the subpcena to
a requesting party, the
ALJshall 4gn the
subpoena and may;, in the
Judge’ s discretion, enter
the name of the witness or
otherwise leave it bank.

US Department of
Agriculture

OGC
Generd Law Division

Rules of Procedure
govening the National
Appeals Division (NAD),
7U.SC. 6997, 7 CF.R.
§ 11.8, autharized by the
Federal Crop Insurance
Reform and Department
of Agriaulture
Reorganization Act of
1994."

The Director of NAD and
Hearing Officers have the
authority to issue
subpoenas campelling the
attendance d witnessesand
production of evidence.

If a person refuses to
obey a subpoena, the
Director, acting through
the Office of the General
Counsel of the UDA
and the Department of
Justice, may applyto the
United States District
Court inthejurisdiction
where the per son resides
to have the subpoena
enforced.

A Hearing Officer must
obtain the concurr ence of
the Director prior to
issuing a ubpoena. A
subpoena shall be issued
for documentsonly if the
Diredor o Hearing
Officer detamine tha the
appellant or the agency
has estallished that
production of
documentary evidenceis




necessary and is
reasonably calculated to
lead to information which
would affect the final
determination or is
necessary to fully present
the case befare the
Division. A subpcena
shd | beissued for
appearance of awitness
only if the Director or
Hearing Officer
deteminesthat the
appellant or the agency
has establi shed that either
arepresentaiveof the
Department or a private
individual possesses
information that is
pertinent and necessary
for disclosure of all
relevant factswhich could
impact the final
determination, that

infor mati on cannot be
obtained except through
testimony of the peson,
and that the testimony
cannat be obtai ned absent
issuanceof a ubpoena.

US Department of
Agriculture

OGC
Mark eting Division

Animal and Plant Health
Inspection Service
(APHIS)

The Hor se Protection
Act, 15 U.S.C. 1821-
1831, (Section 6(d)(1)
(15 U.S.C. 1825))

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
bodks, pagers, and
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceedings.

The Secreary may
invoke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpcenais
required.

During investigations or
adminigtrative
proceedings.




US Department of
Agriculture

OGC
Mark eting Division

APHIS

The Animal Welfare Ad,
7 U.S.C. 2131-2159,
(Section 16(c), 7 U.S.C.
2146(c)).

Incor porates Section 9 of
the Federal Trade
Commission Act (15
U.S.C. 48) which
authorizes the Seaetary to
require by subpoena the
attendance and tegimony
of witnesses and the
production of all such
documentary evidence
relati ng to any matter
under invedigation or at
any des gnated pl ace of
hearing.

The Secreary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpcenais
required.

During investigations or
adminigtrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

Grain Ingecion packes
and Stockyards
Administration (GIPSA)

The United StatesGrain

Standards Act, 7 U.S.C.

71-et seq., (Section 17, 7
U.S.C. 8%.)

The Administratar may
require by subpoena the
attendance and tegimony
of witnesses and the
production of all such
documentary evidence
relati ng to any matter
under invedigation or at
any des gnated pl ace of
hearing.

The Administratar may
invoke theaid of the
U.S. District Courts the
District Caurt Of Guam,
the Distria Court of the
Virgin Islands the
highest court of
American Samoa, and
the United Statescourts
of other territories and
possessions of the United
States to enforce
subpoenas.

Serviceof asulpoenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

Agriaulturd Marketing
Service (AMYS)

Agriaulturd Markeing
Agreement Act of 1937,
7 U.S.C. €01-670, 7

This section adopts
sections 48, 49 and 50 of
Title 15 (Federa Trade
Commission Act) which
may require by subpoena
the attendance and
testimony of witnesses and

The Secreary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service o the subpoenais
required.

During investigations or
administrative
proceedings.

U.S.C. 610(h). the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Serviceof asubpoenais During investigations or
Agriculture Commadity Promation, by subpoenathe attendance | invoke theaid of the required. administrative
Resarch and and testi mony of witnesses | appropriate U.S. District proceedings.

Information Act of 1996,

and the production of

Court to enforce




OGC

7U.S.C. 7411-7425,

doaumentsrel ating to any

subpoenas.

Mark eting Division 7U.S.C. 7420. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require The Seaetary may Service o asubpcenais During investigations or

Agriculture

oGC
Marketing Division

Cotton Research and
Promotion Ad, 7 U.S.C.
2101-2118, 7 U.SC.
2115.

by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

adminigtrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

AMS

Dairy Production
Stabilization Act of
1983, 7 U.S.C. 4501-
4513, 7 U.S.C. 4511.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

The Secreary may
invoke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpcenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

AMS

Fluid Milk Promation
Act of 1990, 7 U.S.C.
6401-6417, 7 U.SC.
6412.

The Secretary may reguire
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

The Secreiary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpcenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

AMS

Federal Seed Ad, 7
U.S.C. 1551-1611, 7
U.S.C. 1603.

The Secretary may reguire
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding. TheSecretary
may also require access to
office and warehouse
premises.

The Secretary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpoenais
required.

During investigations or
administrative
proceedings.




US Department of
Agriculture

OGC
Mark eting Division

AMS

Egg Products | nspection
Act, 21 U.S.C. 1031-
1056, 21 U.S.C. 1051.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
meatter under i nvesti gati on
or the subject of a
proceeding.

The Secreary may
invdke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpoenais
required.

During investigations or
administrative
proceedings.

US Department of

AMS

The Secretary may require

The Secreary may

Service o asubpoenais

During investigations or

Agriculture Egg Research and by subpoena the attendance | invdke theaid of the reguired. administrative
Consumer | nformation and testi mony of witnesses | appropriate U.S. District proceedings.
Act, 7 U.S.C. 2701-2718, | and the production of Court to enforce
OoGC 7 U.S.C.2717. doaumentsrelating to any subpoenas.
Mark eting Division matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Searetary may Service o asubpcenais During investigations or

Agriculture Floral Research and by subpoenathe attendance | invdke theaid of the required. admi nistrative
Consumer | nformation and testi mony of witnesses | appropriate U.S. District proceedings.
Act 7 U.S.C. 4301-4319, | and the production of Court to enforce
oGC 7 U.S.C. 4317. doaumentsrelating to any subpoenas.
Mark eting Division meatter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Service o asubpcenais During investigations or

Agriculture

OGC
Mark eting Division

Fresh Cut Howers and
Fresh Cut Greens
Promaion and
Information Act of 1993,
7 U.S.C. 6801-6814, 7

by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrel ating to any
matt er under i nvesti gati on

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

U.S.C. 6809. or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Seaetary may Serviceof asubpoenais | Duringinvesigationsor
Agriculture Honey Reearch, by subpoenathe attendance | invoke theaid of the required. admi nistrative
Promotion and Consumer | and testimony of witnesses | appropriate U.S. District proceedings.
Information Act, 7 and the production of Court to enforce
oGC

Marketing Division

U.S.C. 4601-4612,
7 U.S.C. 4610a.

documentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

subpoenas.




US Department of

AMS

The Secretary may reguire

The Secreiary may

Service o asubpoenais

During investigations or

Agriculture LimeResarch, by subpoenathe attendance | invoke theaid of the required. administrative
Promotion and Consumer | @nd testimony of witnesses | appropriate U.S. District proceedings.
Information Act of 1990, and the production of Court to enforce
oGC 7 U.S.C. 6201-6212,7 doocumentsrelating to any subpoenas.
Mark eting Division U.S.C. 6208. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service o asubpcenais During investigations or

Agriculture M ushroom Pramotian, by subpoenathe attendance | invoke theaid of the required. administrative
Research and Consumer and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act of 1990, | ad the production of Court to enforce
OGC 7 U.S.C. 6101-6112, 7 doocumentsrelating to any subpoenas.
Mark eting Division U.S.C. 6108. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service d asubpoenais During investigations or

Agriculture

OoGC
Mark eting Division

National Kiwifruit
Research, Promaion and
Information Act,

7 U.S.C. 7461-7473,7
U.S.C. 7469.

by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

US Department of
Agriculture

OGC
Mark eting Division

AMS

Pecan Promotian and
Research Act of 1990,
7 U.S.C. 6001-6013, 7
U.S.C. 6010.

The Secretary may reguire
by subpoena the attendance
and testi mony of witnesses
and the production of
documentsrel ating to any
meatter under i nvesti gati on
or the subject of a
proceeding.

The Secrdary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service o asubpcenais
required.

During investigations or
administrative
proceedings.

US Department of
Agriculture

OGC

AMS

Popcorn Fromation,
Research and Consumer
Information Act,

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of

The Secreiary may
invoke theaid of the
appropriate U.S. District
Court to enforce

Service o asubpcenais
required.

During investigations or
administrative
proceedings.




Mark eting Division

7U.S.C. 7481-7491, 7

doaumentsrel ating to any

subpoenas.

U.S.C. 7488. matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Serviceof asubpoenais | Duringinvestigations or

Agriculture

oGC
Marketing Division

Potao Research and
Promotion Ad, 7 U.S.C.
2612-2627, 7 U.SC.
2622.

by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matt er under i nvesti gati on
or the subject of a
proceeding.

invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

required.

administrative
proceedings.

US Department of

AMS

The Secretary may require

The Secreary may

Service o asubpoenais

During investigations or

Agriculture Waterme on Research by subpoenathe attendance | invoke theaid of the required. administrative
and Promotion Act, and testi mony of witnesses | appropriate U.S. District proceedings.
7 U.S.C. 4901-4916, 7 and the production of Court to enforce
OGC U.S.C. 4911. documentsrel ating to any subpoenas.
Mark eting Division matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may reguire | The Secrdary may Service d asubpoenais Duri ng investigations or

Agriculture Bed Research and by subpoenathe attendance | invdke theaid of the required. administrative
Information Act, and testi mony of witnesses | appropriate U.S. District proceedings.
7 U.S.C. 2901-2911, 7 and the production of Court to enforce
OGC U.S.C. 2902. doaumentsrelating to any subpoenas.
Marketing Division matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service d asubpcenais Duri ng investigations or

Agriculture Canolaand Rapeseed by subpoenathe attendance | invoke theaid of the required. administrative
Research, Promation and | @d testimony of witnesses | appropriate U.S. District proceedings.
Consumer | nformation and the production of Court to enforce
0GC Act, 7 U.S.C. 7441-7452, doaumentsrelating to any subpoenas.
Mark eting Division 7 U.S.C. 74409. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Searetary may Serviceof asubpoenais | Duringinvestigationsor

Agriculture

Pork Promation,
Research and Consumer

by subpoena the attendance
and testi mony of witnesses

invoke theaid of the
appropriate U.S. District

reguired.

administrative
proceedings.




OGC
Mark eting Division

Information Act of 1985,
7 U.S.C. 4801-4819, 7

and the production of
documentsrelating to any

Court to enforce
subpoenas.

U.S.C. 4816. matt er under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secrdary may Serviceof asubpoenais | During investigationsor
Agr iculture Sheep Promotian, by subpoenathe attendance | invoke theaid of the required. administrative
Research and and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act of 1994, and the production of Court to enforce
OoGC

7U.S.C. 7101-7111,7

documentsrelating to any

subpoenas.

Mark eting Division U.S.C. 7108. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secreary may Service o asubpcenais During investigations or

Agriculture Soybean Promation, by subpoenathe attendance | invoke theaid of the required. administrative
Research and Consumer and testi mony of witnesses | appropriate U.S. District proceedings.
Information Act, and the production of Court to enforce
0OGC 7 U.S.C. 6301-6311, 7 documentsrelating to any subpoenas.
Mark eting Division U.S.C. 6308. matter under i nvesti gati on
or the subject of a
proceeding.
US Department of AMS The Secretary may require | The Secretary may Service o a subpcenais Duri ng investigations or

Agriculture

OGC
Mark eting Division

Wheat and Wheat Foods
Research Nutrition and
Education Act, 7 U.S.C.
3401-3417, 7 U.SC.
3412.

by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

invoke theaid o the
appropriate U.S. District
Court to enforce
subpoenas.

required.

adminigtrative
proceedings.

US Department of
Agriculture

oGC
Mark eting Division

AMS

TobaccoInspection Ad,
7 U.S.C. 511-511q, 7
U.SC. 511n.

The Secretary may require
by subpoena the attendance
and testi mony of witnesses
and the production of
doaumentsrelating to any
matter under i nvesti gati on
or the subject of a
proceeding.

The Secrdary may
invoke theaid of the
appropriate U.S. District
Court to enforce
subpoenas.

Service d asubpoenais
required.

During investigations or
administrative
proceedings.




US Department of
Agriculture

OGC
Pollution Control

Sedion 104(¢) of the
Compr ehensive
Environmental Response,
Compensation, and
Liability Act (CERCLA),
42 U.S.C. § 9604(e), as
delegated by Section 2(j)
of Executive Order No.
12580 (52 Fed. Reg.
2923, Jan. 29, 1987).

In Executi ve Order
12580, the President
delegatedto the
Secretary of Agriaulture
the authority under
Section 104(e of the
Compr ehensive
Environmental Response,
Compensation, and
Liability Act (CERCLA),
42 U.S.C. § 9604(), to
make an administrative
investigaory demand
compelling the
production of documents
and information relating
to rdeases and

thr estened rel eases of
hazardous subst ances on
lands within USDA
juridiction, austody and
control.

Autharity to requireany
person to furnish
information or doauments
relating to: (a) the
identification, nature and
quantity of hazardous
substances generated,
treated, stored, or di sposed
of at a site; (b) thenature
or extent of a release or
threatened rel ease of
hazardous substances at a
dite; or (¢) information
relating to the ability of a
responsible party to pay for
or to paform a cleanup.
This authority may be
exercised only for pur poses
of determining the need for
respon se acti on, or
choosing o taking any
response acti on under
CERCLA.

With respect to releases
or threatened r eleases
where either the release
ison or the sole source
of the rdease is from any
facility under USDA
jurisdiction, custody, or
control, the Secretary
may issue, with the
conaurrence of the
Attorney General, an
administrative order
directing compliance
with the request. USDA
may ask the Attorney
General to fileacivil
action to compel
compliance with a
request or order issued
under Section 104(e).
The Court may assess
civil penaltiesof up to
$25,000 for each day of
continued

noncompli ance.

A CERCLA Section
104(e) infor mati on
request may be issued
upon reasaonable notice.
USDA's Section 104(e)
information r equest
require recipients to
respond within 30 days,
or adequatdy justify the
need far additional time
torespond. An
adminigtrative
compliance order under
Section 104(e)(5)(A),
may be issued “after such
noti ce and opportunity for
consultation asis
reasonably appropriate
under the ciraumstances”

Any records, reports, or
information obtained
from any person under
Sedion 104(€) are
available to the public,
except upon a showing
that the information is
protected from disdosure
under the Trade Secrets
Act, 18 U.S.C. §1905. In
the event that USDA
receives a Freedom of
Information Act request
for infarmation which has
been designated as
business confidential,
USDA will handlethe
request in accordance
with the procedures in 40
CF.R. Pat2and 7
CF.R. 8111
Information provided to
USDA by anindividual in
response to a CERCLA
Section 104(e)

USDA standardsand
policy for the i ssuance of
CERCLA Section 104(e)
information requestsis
contained in the USDA
Potentially Responsible
Party (PRP) Search Guide
(June 2001). The Search
Guide providesthat
CERCLA Section 104(e)
information requests
should be tailared to site
spedficneeds and tothe
partiaular recipient of the
request. USDA CERCLA
Section 104(e)
information request leters
should be prepared with
the assistance o the
Office of the General
Counsel (OGC). OGC
should a so be consulted
in reviewing respanses to
CERCLA Section 104(e)
requests and in the
preparation of any foll ow-
up Section 104(e)
requests.

The USDA PRP Search
Guide states that, as a
general rule, requestsfor
financial information
should not beincluded in
theinitial request lette.
A regqued for financial
information is normally
only appropriate oncethe
potentia liability of a
party has been
established. A PRP
shoud beasked that if the
PRP bdieves dhe, he, or it
has an inability to payits
share of the cleanup costs,




information request may
also be protected from
public disclosure under
the Privacy Act, 5 U.S.C.
§ 552a.

the PRP should contact
the agency. The agency
shoud then send
appropriatefinancial
questi onsto the PRP for
purposes of making the
ability to pay
determination. Financia
information necessary to
determine aPRP's
financial ability to
perform deanupwork
may also be requested,
when appr opriate.

US Department of
Agriculture

oGC
Regulatory Division

* Poultry Products
Inspection Act, P.L. 90-
492,21 U.S.C. 451

» Fedeal Meat
Inspection Act, P.L. 90-
201, 21 U.S.C. 601

 Egg Produds
Inspection Act, P.L. 91-
597,21 U.S.C. 1031

«7C.FR.1.29

Administrative subpcena
authority is provided by the
provigons of the Fedeal
Trade Commission Ad in
15 U.S.C. 46, 48, 49, 50,
incorpor ated by reference
into these 3 statutes.

e PPIA incarporation is
found in 21 U.S.C. 467d.

e FMIA incarporation is
found in 21 U.S.C. 677.

» EPIA incorparationis
found in 21 U.S.C. 1051.

Adminigtrative
subpoenas for testimany
and production of
documents are issued by
USDA Admini strative
Law Judges at the
request of any party toan
adminigtrative
proceeding brought to
enforce the statutes.

Investigative subpoenas
are issued by the
Secretary’ s delegatee,
the Administrator o the
Foad Safety and
Inspection Service.

If asubpoenaisnot
honored, the General
Counsel can seek judidal
enforcement of that
subpoena by the
Department of Justicein
a Federal district court.

The Food Safety and
Inspection Sevice will
firg seek doaument
production or testimany
on avoluntary basis.

If the requested
documentsor testimany
are na providedon a
voluntary basis, a
subpoena will be isaued to
compel their praduction.

The Privacy Act andthe
Trade Secrets Act
provisions and
prohikitions are
applicable to the exercise
of subpoena authorities.

The Secretary’s delegatee,
the Administrator o the
Food Safety and
Inspection Service, makes
theinitial decision to
issue an adminigtr ative
investigative subpoena
The Genera Counsel
must concur in the
issuanceof the subpoena.

An adminigtr ative
subpoena will be issued
by USDA Administrative
Law Judgesin
administrative
proceedings upon a
reasonabl e showing by the
applicant of the grounds
and necessty thereof; and
with respect to subpoenas
for the production of
documents, the request
shall show their
competency, relevancy
and materiality. See7
C.F.R 1.149.




US Department of
Agriculturex

0OGC
Regulatory Division

 Plant Protection Act,
P.L., 106-224, 7 US.C
7733.

e TitleV o the
Agricultural Risk
Protection Act o 2000.
P.L. 106-224, 7 U.S.C.
2279f.

*7CF.R. 129

Administrative subpcena
authority relating to the
admi nistration or
enforcemant of the Acts
and any matter under
investigation i n connection
with the Acts.

Administrative
subpoenas for testimany
and production of
documents are issued by
USDA Admini strative
Law Judges at the
request of any party toan
administrative
proceeding brought to
enforce the statutes.

Investigative subpoenas
are issued by the
Secretary’ s delegatee,
the Administrator o the
Animal and Plant Health
Service.

If asubpoenai s not
honored, the General
Counsel can seek judidal
enforcement of that
subpoena by the
Department of Justicein
a Federal district court.

The Animal and Rant
Hedlth Inspection
Service will first seek
document production or
testimony on a voluntary
basis.

If the requested
doaumentsor testimany
are nat providedon a
voluntary basis, a
subpoena will be isaued to
compel their praduction.

The Privacy Act andthe
Trade Secrets Act
provisions and
prohikitions are
applicable to the exercise
of subpoena authorities.

The Secretary’ s delegatee,
the Administrator o the
Animal and Plant Health
Inspection Service, makes
theinitial decision to
issue an administrative
investi gative subpoena.
The Genera Counsel
must concur in the
issuanceof the subpcena.

An adminigtr ative
subpoena will be issued
by USDA Adminigtrative
Law Judgesin
adminigtrative

proceed ngs upon a
reascnabl e showing by the
applicant of the grounds
and necesdty thereof; and
with respect to subpoenas
for the production of
documents, the request
shall show their
competency, relevancy
and materia ity. See7
C.F.R. 1.149.

US Department of
Agriculture

Packers and Stockyards
Programs of Grain
Inspection & Padkersand
Stockyards
Administration.

Trade Practices Division

Packers & Stockyards
Act, 7U.S.C. 222,
incorporating sections 6
and 9 of the Fed'| Trade
Comm’n Act (15 U.S.C.
46 and 49), as approved
September 26, 1914.

Packers, stockyards,
dealers, mar ket agencies;
and those with wham it
doesbusiness.
Investigatory subpoenas
issue pursuant to sedion 9
of FTC Act [15 U.S.C. 49]
- accessto and right to
copy documents of entity
being investigated for
vidation of Act. Sedion 6
[15 U.S.C. 46]- to gather
and compil e infor mati on
re: business, organi zati on

Section 9 o FTC Act -
Enfarcement in any court
in USfor hearing
subpoenas. Investigatory
subpoenas enforcedin
district court. Both
handled by local AUSA
Office.

No notification req’ts
except those specific to
Right to Financia Privacy
Act). Forthwith demand
issued when
circumstances warrant.

Must have statutory

juri sdiction over person
and acti vity under
investigaion a being
proceeded agai nst, whi ch
is basis for authority to
subpoenarecordsin
possession of unregulated
entities. Reviewed for
legal sufficiency by OGC.
Investigatory subpcenas
issued by agency Adm'r
and served by agency
investigaor. Hearing




and conduct. Section 9-

subpoenas for witnesses

hearing subpoenas for sought by OGC attorney,
attendance, testimony and issued by ALJ, served by
doauments from anywhere OGC dtorney.
in US to place of hearing.

US Department of Perishable Agricultural Commission merchants, Section 13(d)[7 U.S.C. No noti ficati on Must have statutory

Agriculture

Packers and Stockyards
Programs of Grain
Inspection & Padkersand
Stockyards
Administration.

Trade Practices Division

Commodities Ad, 7
U.S.C. 499m (section 13)

7 DFR47.11- Hearing
and depostion subpoenas
and subpoenas duces
tecum.

dealers and brokers;
financial institutions.
Investigatory subpoenas
issue pursuant to section
13(a)- violation of section
2 or other sedions of Act,
e.g., section 6(g[7 U.S.C.
499f(c)] - complai nts or
notifications o violaion;
section 9[7 U.S.C. 499i] -
maintaining records

Deposition subpoenas issue

pursuant to section 13(e)-

appear, depose and produce

recards in any proceeding
(includi ng repar tion) or
investigaions Hearing

subpoenas issue pursuant to

Sec. 13(c) - Attendance,
testimony and production
of documents (ALJ).

499m(d)] -investigatory
subpoenas enforcedin
any oourt in US; hearing
subpoenas ar e enforced
in district court where
hearing held. Both
handled by local AUSA
Office.

requirements time
usually provided to amass
required records.
Notificatian requirements
specificto Right to
Financial Privacy Act
(Pub. L. 95-630) when
seeking financial records
of individual.

juri sdiction over person
and acti vity under
investigaion a being
proceeded agai nst, which
is basis for authority to
subpoenarecordsin
possession o financial
institutions. Subpoena
requests ar e reviewed for
legal sufficiency by OGC.
Investigatory subpoenas
are issued by agency
Administrator. Served by
agency investigator.

Heari ng subpoenas for
witnesses sought by OGC
attorney, issued by ALJ,
served by OGC attorney.
Subpcenas and sulpoenas
ducestecum in reparation
cases sought by at'y,
issued by OGC Presiding
Offi cer, served by att’y.
Standards far issuanceat
7 CFR 47.17.

US Department of
Agriculture

Office of Inspector
General

Inspecta General Ad, 5
US.CA.app.3 §
6(a)(4) (West 1996 &
Supp. 2001), Pub. L. No.
95-42, 92 Stat. 1101
(1978).

OIG-USDA is authorized
to "require [by subpoena]
the production o all
information, documents,
reports, answers, records,
accounts, papers, and other
data and doacumentay
evidence necessary in the

In case of a"refusal to
obey”, OIG may seek the
enforcement of a
subpoenain any
appropriate United States
district court. 5 U.S.C.

app. 3 §6(a)(4).

Privacy: OIG-USDA
internal procedures

require that special agents
and auditors maintain all
subpoenaed documents
"securely" within OIG-
USDA case/auditfiles

See|G-8551 § CIf (1)

Standards: OIG
subpoena authority is
limited to "evidence
necessary in the
performance of the
function assigned by this
Act [IG Ad]." 5U.S.C.
app. 3 §6(a)(4). OIG




performance of the
fundionsassigned by the
IG Act." 5U.S.CA. app.
386(a)(4). OIG-USDA, in
general, is authorized to

i ssue subpoenas under 7
C.F.R. § 2610.1.

(Legal Proceduresand
Aspeds).

OIG-USDA internal
procedures and the
Privacy Act prohibit OIG-
USDA from discl osure of
"personally identifiable
records" under certain
circumstances. See 5
U.S.C.A. 8§ 552a(a), et
seq.; seeaso 1G-1421
(Persona Privacy
Information). OIG-
USDA internal
procedures require that
any original subpoenaed
document bereturned to
the subpoena addressee.
See 1G-8551 § C1f(3)
(Legal Praceduresand
Aspeds).

Notifi cation
Requirements. OIG-
USDA internal
procedures and theRight
to Financial Privacy Act
("RFPA™) require OI G-
USDA to provide noti ce
of RFPA subpoenas to a
customer with a copy of
the subpoena. See 12
U.S.C.A. 83401, et seq.;
seeaso 1G-1421Hc(2)(a)
(Information Services").

shoul d obtai n information
from ather Federal
agencies by means other
than subpoenas. 5
U.S.C.A. app. 3 § 6(a)(4).
OIG-USDA internal
procedures and the RFPA
prohibit release of recards
without certification of
RFPA compliance See 12
U.S.C.A. § 3403(b); see
also 1G-1427 (C)(4)
(Information Services).

Procedures: -OlG-USDA
internal procedures
require that subpoenas be
reviewed by OIG
management and L egal
Staff. See1G-8551 (C2-
C5) (OIG Subpcenas).
OIG-USDA internal
procedures restrict
transfer of RFPA recards
except in accard with the
RFPA. SeelG-8611
(C7(c)(1)) (Investigative
Reports). OIG-USDA
internal procedures
require retention of audit
work papers, some of
which may include
documents obtained by
subpcena. SeelG-7215
(The Audit Process:
General Requirements -
Working Papers).

US Department of
Agriculture

Regulatory authority for
issui ng administrative

Rules of practice
governing proceeding on
petitions to madify o to
be exempted from
compact over-order price
regulations promulgated

The hearing panel may
compel production of
documentary evidence,
appearance of witnesses, or
the giving of testi mony by
subpoena throughout all




subpoenas that coul d not
be asaibed toa particular
division within the USDA.

by the Nartheag Dairy
Compact Commission, 7
C.F.R. §1381.4,
authorized by 7 U.S.C.
7256.

signatory states pursuant to
sedion 16(a) o the
Compact.

US Department of
Agriculture

Regulatory authority for
issui ng administr ative
subpoenas that coul d not
be asaibed toa particular
division within the USDA.

Agricultural, Rural

Devel ogpment, Foad and
Drug Adminidration and
Related Agenci es
Appropriati ons Act, Hass
Avacado Promdion,
Research, and
Information, 7 U.S.C. §
7808

In a hearing to determine if
the HassAvocado Ad has
been vidated the presiding
officer may subpoena
witnesses.

In the case of contumacy
by, or refusd to obey a
subpoena issued under
the Ad, any person, the
Seaetary of Agriaulture
may invoke the aid of
any court of the United
States within the
juridiction of which the
investigation or
proceeding is conducted,
or wher e the person
resides or conducts
business, in order to
enfarce asubpoena. Any
failure to obey the order
of the court may be
punished by the court as
a contempt of the court.

Department of
Agriculturet

7U.S.C. 81446

Pricesupport investigations

Department of
Commerce

US Department of
Commer cer

National Oceanic And
Atmospheric
Administration

(NOAA)

Enforcement and
Litigation

Magnuson-Sevens
Fishey Conservation and
Management Act
(MSFCMA)

16 U.S.C. § 1801 et seq.

The MSFCMA provides
that, “[f] or the purposes of
conducting any hearing
[under the civil penalties
section], the Secretary of
Commerce may issue
subpoenas for the
attendance and tegimony
of witnesses and the
production o relevant
paper's, books, and

NOAA'’s dvil procedure
regulations, which apply
in NOAA’s
adminigtrative
proceedings, may be
found at 15 C.F.R — Part
904.

Under 15C.F.R 8§
904.245(d), “[i]n case of
disobedi enceto a

Right to Financial Privacy
Act (P.L. 95-630)

Under 15C.F.R §
904.245 (@) “[s]ubpoenas
for the attendance and
testimony of witnesses
and the production of
documentary evidence for
the purpose of discoveay
or hearing may be issued
as authorized by the
statute under which the
proceeding is canducted.”




documents...”
16 U.S.C. § 1858(9).

subpcena, NOAA may
request the Justice
Depatment to invokethe
aid o any cout of the
United Statesin

requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.”

Under 1I5CF.R. §
904.108 (g), a
respondent’s failure to
respond to wri tten
interrogatories or
discovery requests
pertaining to ability to
pay “may serve as the
basis for inferring that
such information would
have been adverse to
any daim by respondent
of inability to pay the
assessed pendlty, or
result in repondent
being barred from
asserting financial
hardship.” Thisinference
may be drawn by the
enforcement attorney in
ng the penalty or
by the Judge in
reviewing the penalty.

Under 1I5CF.R. §
904.240 (f), “[i]f a party
fails to comply with any
subpoena or order
concer ning discovery,
the Judge may, in the
interest of justice: (1)
[i]nfer that the

These admi nistrative
subpoenas may only be
issued by an
Administrative Law
Judge. See 15 C.F.R §
904.204 (i).




admi s on, testimony,
documents, or other
evidence would have
been advese tothe
party; (2) [r]ulethat the
matter or matters
covered by the order or
subpoena ar e established
adversdy to the party;
(3) [r]ule that the party
may not introduceinto
evidence or otherwise
rely upon, in support of
any claim or defense,
testimony by such party,
officer, or agent, ar the
documents or other
evidence; (4) [r]ule that
the party may not be
heard to object to
introduction and use of
secondary evidenceto
show what the withheld
admi s3 on, testimony,
documents or other
evidence would have
shown; (5) [gtrike d | or
part of a pleading (except
arequest for hearing), a

US Department of
Commerce

National Oceanic And
Atmospheric
Admini stration

(NOAA)

Enforcement and
Litigation

Endangered Species Act
(ESA), 16 U.S.C. § 1531

et seq.

The ESA providesthat
“[h]earings hdd during
proceedi ngs for the
assessment o civil
penalties ... shall be
conducted in accordance
with se¢tion 554 o Title 5.
The Secretary may issue
subpoenas for the
attendance and tegimony
of witnesses and the
production of relevant
pape's, books, and
documents, and administer
oaths.” 16 US.C. §




1540(a) (2.

US Department of
Commerce

National Oceanic And
Atmospheric
Adminigration

(NOAA)

Enforcement and
Litigation

National Marine

Sanctuaries Act (NMSA),

16 U.S.C. § 1431 et seq.

The NMSA provides that
“[i]n the case o any
hearing ... in accordance
with the procedures
provided for under section
554 of Title 5, the
Secretary may issue
subpoenas for the
attendance and tedimony
of witnesses and the
production of relevant
pape's, books, and
documents, and may
administer oaths.” 16
U.S.C. § 1437(f).

US Department of
Commerce

National Oceanic And
Atmospheric
Admini gration

(NOAA)

Enfarcement and
Litigation

Northern Pacific Halibut

Act 0f 1982, 16 US.C. §

773 et seq.

The Halibut Act provides
that, “[F]or the purpose of
all investigations which, in
the opinion of the
Seaetary, are necessary
and proper for the
enforcement of this
subchapter, the Secraary
or any officer designated
by him is enpowered to
adminider ocaths and
affirmations, subpoena
witnesses, take evidence,
and requi re the production
of any books, papers, or
othe doaumentswhich the
Searetary deams relevant
or material tothe inquiry.
Such attendance of
witnesses and the
production of such
documentary evidence may
be required from any place
in the United States at any
designated place or
hearing.” 16 US.C. §
773i(f)(2).




US Department of
Commerce

National Oceanic And
Atmospheric
Adminigration

(NOAA)

Enforcement and
Litigation

Atlantic Tuna
Conventions Act

(ATCA), 16 U.S.C. § 971

et seq.

The ATCA incor porates by
reference thecivil penalty
and permit sanction
provisions of the
Magnuon-Sevens FHshery
Conservadion and
Management Act
(MSFCMA) for vidations
of theATCA. 16 USC. §
971(e).

US Department of
Commer ce*

National Oceanic And
Atmospheric
Admini stration

(NOAA)

Enforcement and
Litigation

LaceyAct, 16 US.C. §
3371 et seq.

The Lacey Act provides
that “[h]earings hed during
proceed ngs for the
assessment o civil
penalties shal | be
conducted in accordance
with sedion 554 o Title 5.
The administrative law
judge may isxue subpoenas
for the attendance and
testimony of witnesses and
the production of relevant
papers, books, and
documents, and administer
oaths.” 16 US.C. §
3373(b).

US Department of
Commerce

NOAA, National
Environmentd Satellite,
Data, and Information
Service

National Weather
Modification Policy Act

of 1976, 15 U.S.C. § 330

et seq.

The Secretary may reguire
any person tosubmit a
report before, during, or
after that person may
engage in any weather
modifi cation atempt or
activity. 15 U.SC. 8 330c.

Thi s mechani sm has not
been used in therecent
past.

US Department of
Commerce

Land Remote Sensing
Policy Ad (LRSPA), 15
U.S.C. §5601 et seq.

Unde the LRSPA, the
Secretary may  “ ...
i ssue subpoenas for any

Under 15 CFR 88
960.14 and 960.15, §
5623(a) of the LRSPA is




NOAA, National
Environmentd Satellite,
Data, and Information
Service

Satellite Programs
Counsd

materials, documents, or
recards, or for the
attendance and tegimony
of witnesses far the
purpose of canducting a
hearing under this section,
aswell astheability to
“seize any olject, record,
or report pursuant to a
warrant from a magistrate
based on a showing of
probable cause to believe
that such object, record, or
report wasused, is being
used, or islikely to be used
inviolation of thisAct . . .
“ 15U.S.C. 8§
5623(a)

incor porated by
reference. Specifically,
under 15 CFR § 960.15,

“ As authori zed by
Sedion 203(a) of the
Act, if the Searetary . . .
detaminesthat the
licensee has substantially
failed tocomply with the
Act, the regulationsin
this part, or any term,
condition or restriction of
the [NOAA] license, the
Secrefary . . . may
request the appropriate
U.S. Attorney to seek an
order of injunction or
similar judicial
detamination from the
U.S. Didtrict Court for
the District of Columbia
Circuit or aU.S. District
Courtwithin which the
licensee resdes or hasits
principa place of
business, to terminate,
modify, or suspend the
license, and/or to
terminate licensed
operations on an
immediate kasis.”

Additionally, under 15
CFR 8960.15,“ ... (a)
any person who violates
any provison of the Ad,
any license issued
thereunder, or the
regulations in thispart
may beassessad a civil
penalty by the Seaetary
of not more that $10,000
for each violati on. Each
day of operation in




violation congtitutes a
separate vidation. All
civil penalties[sic]
proceduresshall bein
accordance with 15 CFR
Part 904. (b) Viol ation of
the Aqg, thispart, o any
license isuued under this
part, may be subjed to
criminal penalty
provisions prescribed in
other applicable laws.”

US Department of Fur Seal Act 16 U.SC.§1174 Thi s mechani sm has not

Commerce been used in therecent
past.

NOAA

US Department of Anadromous Stocks 16 U.S.C. § 5010 Thi s mechani sm has not

Commerce

NOAA

been used in therecent
past.

US Department of
Commerce

NOAA

High Seas Hshing
Compliance

16 U.S.C. § 5507

Thi s mechani sm has not
been usad in therecent
past.

US Department of

Ocean Thermal Energy

42 U.S.C. §9152

Thi s mechani sm has not
been usad in therecent

Commerce

past.
NOAA
US Department of Compr ehensive 42 U.S.C. §9609 Used to collect




Commerce Environmental Response, infor mati on on hazardous
Compensation and waste sites.
Liability Act (CERCLA)
NOAA
Department of 15U.S.C. 8155 (a) Subpoena for (b) Aidof Federal
Commer cet attendance o witness and district court
The Secretary of production of records, etc.
Commercemay In the case of failure to

authorize such Foreign
Service officer as
Secretary of State shall
make availableto
perform dutiesof China
Trade Act Registrar
under his direction. The
statute statesthat the
Registrar isto be located
in China.

For the effident
adminigration of the
fundionsveged in the
regidrar bythis chapter, he
may require, by subpcena
issued by him or under his
diredion, (1) the
attendance of any witness
and the production of any
book, paper, document, or
othe evidence fram any
placein Chinaa any
designated place of hearing
in China, or, if the witness
isactudly resident or
tempararily sojourning
outdde o Ching, at any
designated place of hearing
within fifty milesof the
actual res dence or place of
sojaurn of such witness,

and (2) thetaking of a
depasition before any
designated person having
power to administer oaths.
In the case o a dgposgtion,
the testimony shall be
reduced towriting by the
persan taking the
deposition or under his
direction, and shall then be
subscribed by the
deponent. The registrar, or

comply with any
subpoena or in the case
of the contumacy of any
witness befare the
regidrar or any
individual so authorized
by him, theregistrar or
such individual may
invoke theaid of any
Federal district court.
Such caurt may
thereupon arder the
witness to comply with
the requi rements of such
subpoenaand to give
evidence touching the
matte in question. Any
failure to obey such
order may be punished
by such court as a
contempt thereof.

15 U.S.C. §155(b).




any officer, empl oyee, or
agent of the United States
authorized in writi ng by
him, may adminiger caths
and examine any witness.
Any witness summoned or
whose deposition i s taken
under this secti on shall be
paid the same fees and
mileage as are paid
witnessesin the courts of
the United States.

15 U.S.C. §155(a).

Department of
Commer cet

15U.S.C. 8155

The Secretary of
Commercemay
authorize such Foreign
Service officer as
Secretary of Stateshall
make availableto
perform dutiesof China
Trade Act Registrar
under hisdirection. The
statute statesthat the
Registrar isto be located
in China.

(d) Access of registrar or
his empl oyee to baoksand
records

For the effident
adminidration of the
fundionsveded in the
regidrar bythis chapter,
he, or any dficer,
employee, or agent of the
United Statesauthorized in
writing by him, shall at all
reasonabletimes far the
purpose o examination,
haveaccess toand theright
to copy any book, account,
recor d, paper, or
correspondence relating to
the business or affairs of a
ChinaTrade Act
corporation.

15 U.S.C. §155(d).

Any person who upon
demand refusesthe
registrar, or any duly
authorized officer,
employee, or agent, such
access a opportunity to
copy, or hinders,
obstructs or resists him
in the exercise of such
right, shall beliabletoa
penalty of nat more than
$5,000 for each such
offense. Such penalty
shall be recoveablein a
civil suit brought in the
name of the United
States.

15 U.S.C. §155(d).

Department of
Commer cet

15U.S.C. §1193

Secretary of Commerce
[Consumer Produa Safety
Commission] may
subpoena documents
required for findings




pursuant to 15 U.S.C. 88
1191 et seg. (flammable
products)

Department of
Commer cet

15U.S.C. § 5408

Fastener requirements
investigdions

Department of
Commer cet

16 U.S.C. § 4017

Fish and seafood
promaion invegigations

Department of
Commer cet

43 U.S.C&81845

Outer continental shelf
resource management

Department of
Education

Department of
Education

Sedion 490A o the
Higher Educati on Act of
1965(HEA), Pub. L. 89-
329, asamended by
§490B of Pub. L. 105-
244, the Higher
Education Amendments
of 1998, codified at 20
U.SC. 8197a. Thee
are noregulations
implementing this
authority.

Education Department may
by this authority require
any person to produce
documents and records
pertaining to participation
in the student financial
assistance programs
authorized under Title IV
of the HEA. 20 U.S.C.
§1097a(a). These
programs include the Pdl
Grant, Supplamental
Educational Opportunity
Grant, College Work
Study, Perkins Loan,
Federa Family Educati on
Loan, and Direct Loan
Programs. 20 U.S.C. 1070-
1099c-2, 42 U.S.C. 2751-
2756b.

Education Department is
to request the attorney
genera to seek
enfacement of the
subpcenain federal
district court. 20 U.S.C.
1097a(b).

None spedfied in statute
itsdf; nahing in the
statute preempts
otherwise applicable
requirements of the Right
to Financial Privacy Act,
and those requirements
would remain applicable
where Education
Department seeks records
from afinancial
institution of a customer
protected that Ad.
Information pertaining to
an individual may be
protected by virtue of the
Privacy Act once records
are produced to Educati on
Department, and in
instances in which records
sought by the stbpoena
may result in the
production of informati on
that would beincluded in
records maintained by
Education Department in
a system of records
subject to the Privacy

Authority to issue
subpoenas has been
delegated to the Di rector
of the Case Management
and Oversight Division,
Schools, Channel, and
Officeof Student
Finandal Assistance. The
delegation requires the
concurrence of the Office
of General Counsel. No
specifi c tandards have
been adopted for issuance;
in the only instance we
are aware of in which the
subpoena wasusad, the
cogni zant Edi cation
Department dfiaal was
advised why the recards
wereneeded, whether the
records saught were
related to participating in
the student assistance
programs, whether the
recards had been sought
by other means and
whether therecards were
likely tobe subject to




Act, an appropri ate notice
would be induded in the
subpoena explaining the
authority for the demand,
the pur poses for which
the information is
expectedto be used, the
routine uses far that
information, and the
consequences of failure to
provide the information,
asrequiredby 5 U.S.C. §
552a(€)(3),

privilege.

Department of
Energy

Department of
Energy

Federal Energy Adminis-
tration Act of 1974.

P.L. 93-275.

Functions transferred to
the Secretary of Energy,
42 U.S.C. 88 7151(a),
7293.

15U.S.C. 88 761, et seq.,
15 U.S.C. § 772(@) (man-
date).

15U.S.C. 8§ 772(e) (sub-
poena authority; enforce-
ment);

15U.S.C. 8 772(i)
(enforcement penalties).

10 CFR 8§ 205.8,
205.198, 205.199,
205.284, and 207.3
(implementing regul a-
tions).

Collect, assemble, evalu-
ate, and analyze energy
information by categorical
groupings.
15U.S.C. § 772(a).

Power to require by sub-
poena the attendance and
testimony of witnesses, and
the production of all infor-
mation, documents,
reports, answers, records,
accounts, papers, and other
data and documentay
evidence which the Admin-
istrator is authorized to
obtain pursuant to this
section. 15 U.S.C.
772(e)(1).

There is noadministra-
tive gpped of a sub-
poena.

10 CFR § 205.8(b)(6).

Any appropriate United
Sates district court may,
in case of contumacy or
refusa to obey a
subpoeng, issue an order
requiri ng the recipient of
the subpoena to appear
before the Administra-
tion and to givetesti-
mony touching on the
matter in question, or to
produce documents Any
failure to obey such
order of the court may be
punished by such court
as contempt of court.

15 U.S.C. § 772(e)(2).

Violaters shal | be sub-
ject to a civil penalty of
not morethan $ 2,500 for

The Administratar has
authority not to disclose
some olleded infarma-
tion that would other wise
be available under FOIA.

15 U.S.C. § 773(b).

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88
205.8(a), 205.8(b).




each violation. Willful
violaters shall be fined
not more than $ 5,000 for
each vi olati on.

Department of Energy Supply and Envi- Requed, acquire, and col- Violaters shal | be sub- The Administratar has Certain DOE officials
Energy ronmental Coordination lect such energy informa- ject to a civil penal ty of authority not to disclose may sign, i ssue and serve
Act of 1974 (ESECA). tion as determi ned to be not morethan $ 2,500 for | some oolleded infarma- subpoenas of personsand
necessary to assistin the each violation. Willful tion that would otherwise | documents.
PL 93319 formulation of energy violaters shall be fined be available under FOIA. (10 CFR §§ 205.8(a),
policy or tocarry out the not more than $ 5,000 for (15 U.S.C. § 773(b)) 205.8(b))
(§§ 1;(6‘_% il(b) purposesof this Act or the | each vidation.
autnority). Emergency Petroleum
15U.S.C. 8§ 797(b i i
§§ 12(a), 12(b) (enforce- | Allocation Act of 1973 [15 ( 8797()) | DOE regulations cantain
ment). U.S.C. §§ 751 et seq]. instructions on how
In case of arefusal to :;Ippomedas areto be§
obey a subpoena or order ivered. 10 CFR
15U.S.C 88796, 797. | TheFederd Energy Ad- | of che Fediad Erorey | 2058(0).
ministrator is authorized to Administratar. the
Functions transferred to ?gqhangtf: subpoe(:jnas Administrator may
the Secretary of Energy, orhe r:c ance an q request any United States
42 U.S.C. 88 7151(a), tﬁs“ o W'T‘g‘sesk and | Gistrict court within the
7293, treio‘:g; ‘;‘:I'O?S"an 3‘:) tf;er juridiction o which any
' O inquiry is carried on to
15U.S.C. 88 796, 797. documents to requireany {ssup an arder reuiing
person, by generd or ) compliance therewith;
10 CFR §§ 205.8, 207.3, | special order, to submit and any failure to obey
207.8. answers In writing to the order of thecourt
interrogator ies, requests for may be punished by the
reports or for other court as a contempt
information; and toadmin- thereof. 15 U.S.C. §
796(a), 796(b). '
Department of DOE Organization Act. The Secretary, or his duly The litigation of the Certain DOE officials
Energy authorized agent or agents, | Department shall be sub- may sign, i ssue and serve

P.L.95-91, TitleV, §
501, (Aug. 4, 1977, as
amended).

42 U.S.C. 887191, et
SE].

shall have the same powers
and authorities as the Fed-
eral Trade Commission
under 15 U.S.C. §49. That
statute includes accessto,
for the purpose of examina-
tion, and the right to copy

ject to the supervis on of
the Attorney General
pursuant to 28 U.S.C. 88
501 et seq. 42 U.S.C. 8§
7192.

subpoenas of pesonsand
documents. 10 CFR 88
205.8(a), 205.8(b).

In al hearings conducted
in Security Clearance




42 U.S.C. § 7255.

10 CFR 88 205.8,
205.198, 205.199, and
205.284.

any documentary evidence
of any person, partnership,
or carporation being in-
vestigated or proceeded
against; and the commis-
sion shall have power to
require by subpoena the
attendance and tegimony
of witnesses and the pro-
duction of all such docu-
mentary evidence relating
to any matter under inves-
tigation.

Such attendance of wit-
nesses and the production
of such documentary evi-
dence may be required
fromany pacein the
United States, at any desig-
nated placeof heaing.
Andin case of -
disdbed enceto a subpcena
the commission may
invoke theaid of any court
of the United Statesin
requiring the attendance
and testi mony of withesses
and the production of
documentary evidence. 15
U.S.C. 849.

The Hearing Officer
shall have dl powers
necessary to regul ate the
conduct of proceedings
concer ning review of
security clearances,
including issuing
subpoenas for withesses to
attend the hearing or for
the production of spedfic
documents or other
physical evidence.
Requeds for suboenas shall
be liberally granted. 10

The Board [of Contract
Appeals] may apply
through the Attor ney
General to an appropriate
United States District
Courtfor an orde requir-
ing a person, who has
failed toobey a subpcena
issued by the Board, to
produce evidence o to
givetestimony, or both,
41 U.S.C. §610. 10
CFR § 1023.4.

cases unde 10 CRR Part
710, the individud isre-
sponsible for praducing
witnessesin his own be-
half, including requeging
the issuance of subpoenas,
if necessary, or presenting
othe prod befare the
Hearing Officer to support
his defense to theallega-
tionscontainedin the
notification letter. 10
CFR § 710.26.




CFR §710.25.

Department of
Energy

Atomi ¢ Ener gy Act of
1954 (AEA).

42 U.S.C. 88 2011,

et seq., Aug. 30, 1954, ch
1073, Title I, 68 Stat.
921, et seq.

42 U.S.C. § 2201
(subpoena authority).

The word
“cammisgon” in the
AEA reerred to the
Atomic Energy Commis-
sion (AEC). The AEC
was abolished in 1974
(42 U.S.C. § 5814(a)),
and itsfunadionswere
transferredto the
Administrator of the
Energy Research and De-
velopment
Administration (ERDA)
and certain other
agencies ERDA was
abolished and all its
functions were trans-
ferred to and all itsfunc-
tions were transferred to
DOE by Ad Aug. 4,
1977, P.L. 95-91, Title
111, 8 301(a), Titlelll,

§ 301(a), Title VII,

88 703, and 707, 91 Stat.
577, 606- 607, which
appear as 42 U.S.C.

88 7151(a), 7293, and
7297, respectively.

The Commissionisautho-
rized to make such studies
and investigations, dbtain
such information, and hold
such meetings or hearings
asit may deem necessary
or proper toassist in exer-
cising any authority pro-
vidal in thisAct, or in the
administration or enforce-
ment o thisAct a any
regulations or order s issued
thereunder. For such pur-
poses the Commission is
authorized by subpoena to
require any perso to
appear and testify, or to
appear and produce docu-
ments or both, a any
designated place 42 U.S.C.
§ 2201(c).

The Hearing Officer shall
haveall poversnecessary
to regulat e the conduct of
proceed ngs concening
review o security dear-
ances including issuing
subpoenas for witnesses to
attend the hearing or for
the production of spedfic
documents ar other physi-
ca evidence. Requestsfor
subpoenas shall be libeaally
granted.

(10 CFR § 710.25)

The Board [of Contract
Appeals| may apply
through the Attor ney
General to an appropriate
United Stat es District
Courtfor an orde requir-
ing a person, who has
failed toobey a subpcena
issued by the Board, to
produce evidence a to
givetestimony, or both,
41 U.S.C. §610. 10 CFR
§1023.4.

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88
205.8(a), 205.8(b).

In all hearings conducted
in Security Clearance
cases undea 10 CFR Part
710, the individual isre-
sponsibe for praducing
witnessesin his own be-
half, including requeging
the issuance of subpoenas,
if necessary, or presenting
othe prod befare the
Hearing Officer to support
his defense to theallega-
tionscontainedin the
notification letter. 10
CFR § 710.26.

Department of

Natural Gas Act

Any meamber of the Com-
mission, or any officer

Any appropriate United
States district court may,

DOE regulations contain
instructions on how sub-

Certain DOE officials
may sign, i ssue and serve




Energy

June 21, 1938, ch 556,
§ 14, 52 Stat. 828; Od.
15, 1970, P.L. 91-452,
Title I, § 218, 84 Stat.
929.

15 U.S.C. §§ 717, et seq,
15U.S.C. § 717m

Ex. Or. No. 10485 of
Sept. 3, 1953, 18 Fed.
Reg. 5397; Ex. Or. No.
12038 of Feh. 3, 1978,
43 Fed. Reg. 4957.

The Federal Power
Commission was
terminated and its
fundionswere
transferred to the
Secretary of Energy (ex-
cept for certain functions
which were transferred to
the Federal Energy Regu-
latory Commission) by
42 U.S.C. 88 7151(b),
7171(a), 7172(a), 7291
and 7293.

designated by it, is em-
poweed to ubpoena
witnesses compel their
attendance, take evidence,
and requi re the production
of any books, papers, cor-
respondence, memaranda,
contr acts, agreements, or
other recards which the
Commission findsrelevant
or material totheinquiry.
15U.S.C. § 717m.

in case of contumacy or
refusd to obey a
subpoena, issue an order
requiring the recipient of
the subpoena to appear
before the Commission
and to givetestimony
touching on the matter in
guestion, or to produce
doauments Any failure
to dbey such orde of the
court may be puni shed
by such court as
contempt of caurt. 15
U.S.C. § 717m(d).

poenas areto be
delivered.

10 CFR § 205.8(c).

subpoenas of pasonsand
documents. 10 CFR 88§
205.8(a), 205.8(b).

Department of
Energy

Federal Power Act

June 10, 1920, ch 285,
Part 111, § 314, as added
Aug. 26, 1935, ch 687,
Title 11, § 213, 49 Stat.
861.

16 U.S.C. §§ 791aet seq.

The Secretary may pre-
scribe such procedures as
deemed necessary or de-
Srable for the exer cise of
the authority delegated by
E.O. 10485.

Further, the Secretary has
authority to issue subpoe-
nas under the DOE Organ-
ization Act (P.L. 95-91).

Any appropriate United
States district court or
certain othe Federal
courts may enjoin
violations and enforce
compliance with the
Fedeal Powver Act or any
rule, regulation, or order
thereunder. A court may
also grant a permanent or

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of personsand
documents. 10 CFR 88§
205.8(a), 205.8(b).




16 U.S.C. § 824a(e)

Ex. Or. No. 10485 of
Sept. 3, 1953, 18 Fed.
Reg. 5397; Ex. Or. No.
12038 of Feb. 3, 1978,
43 Fed. Reg. 4957.

The Federal Power
Commission was
terminated and its
functions, personnel,
property, funds, €c.,
weretransferredto the
Secretary of Energy (ex-
cept far certain functions
which were transferred to
the Federal Energy Regu-
latory Commission) by
42 U.S.C. 88 7151(b),
7171(a), 7172(a), 7291
and 7293.

tempor ary injunction or
deaee o restraining
orde.

16 U.S.C. 825m.

Department of
Energy

Office of Inspector
General

The Inspedor General
Act of 1978, as amended

(IG Act).

Section 6(a)(4),
P.L. 95-452, as amended.

5U.S.C. app. 3.

The Inspector General is
authorized to require by
subpoenathe production of
al information, documents,
reports, answers, records,
accounts, papers, and other
data and documentary evi-
dence necessary in the
performance of the func-
tions assigned by this Act,
which subpoena, in the
case of contumacy or
refusal to obey, shall be
enfarcealde by order of any
appropriate United States

United States district
court, pur suant to section
6(a)(4).

Notification, Privacy
and Right to Financial
Privacy Act procedur es
are consistent with
Inspecta General
Directive, 1G-916, dated,
June 24, 1986.

The Inspector General
procedures far issuing
subpoenas ar e contained
in 1G Directive, |G-916.




district court: Provided,
That procedures othe than
subpoenas shall be used by
the Inspector General to
obtain documents and
information from Federal
Agencies. 86(a)(4).

Department of
Energy

Natural Gas Policy Act
of 1978 (NGPA).

Sec. 304,

P.L. 94-586, § 11, 90
Stat. 2914, Oct. 22, 1976.

15U.S.C 88 3361, et
seq.
15U.S.C §
3364(a)(1)(A)
(Subpoena power)
15 U.S.C. § 3364(a)(2)
(Enforcement)

By Ex. Or. No. 12235
of Sept. 3, 1980, 45 Fed.
Reg. 58803, the President
delgyatedto the
Secaretary of Energy the
fundionsveded in the
Pred dent by Sedtions
301 thraugh 304(c) o the
NGPA (15 U.S.C. §8
3361-3364(c)), except for
the authority to declare,
extend, and terminate a
natural gas supply
emergency pursuant to
Section 301 thereof (15
U.S.C. 3361).

The Secretary or his dele-
gate may sign and issue
subpoenas for the attend-
ance and testimony of wit-
nesses and the production
of books, records, papers,
and other documents.

15 U.S.C. § 3364(a)(1)(A).

The appr opriate Uni ted
States district court may,
upon petition of the
Attarney Geneal at the
request of the Secretary,
in the case of refusal to
obey a subpoenaor
order, issue an order
requiring compli ance
therewith. Any failureto
obey an arder o the
court may be puni shed
by the court as a
contempt thereof.

15 U.S.C. § (3)(2).

It shall be unlawful for
any person to violae any
provision of this Act or
any rule or order under
the NGPA.15U.S.C. §
3414(a).

Any appropriate United
States district court or
certain othe Federal
courts may enjoin
violations and enforce
compliance with the
NGPA or any rule,
regulation, or order
there- thereunder.
Knowing vidators (civil
violations) may be
assessed up to $ 5,000

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

10 CFR § 205.8(c).

Certain DOE officials
may sign, i ssue and serve
subpoenas of pesonsand
documents. 10 CFR 88
205.8(a), 205.8(b).




for any ane violation,
except that violators of §
302[15 U.S.C. § 3362]
may beassessad up to
$25,000. Criminal
penalties are al so
provided. 15U.S.C. 88
3414(b), 3414(c).

Department of
Energy

The D efense Pr oducti on
Act of 1950 (DPA).

Sept. 8, 1950, ch 932,
Title VI, 8 705, 64 Sat.
816.

50 U.S.C. Appx 2061 et
seq.

10 CFR §205.8

Ex. Or. No. 11790 of
June 25, 1974, § 4, 39
Fed. Reg 23185; Ex. Or.
No. 12038 of Feb. 3,
1978, 43 Fed. Reg. 4957,
located at 15 US.C. §
761 note, provided that
the Secretary of Energy
is authorized to exercise
the authority vested in
the President by this
sedion asit rdatesto the
production, conservation,
use, control, dstribution,
and all ocati on of energy,
without approval,
ratification, or other
action of the President or
any aher dficial o the
executive branch of the -
Government,
notwithstanding the

Whilethis Actisin effect
and for aperiod of two
years thereafter, the Secre-
tary may subpoena such
information or make such
inspection of the books,
records, and other writings,
premises, or property of,
and take the swarn testi-
mony of any person, as
may be necessary or appr o-
priate, in his discretion, to
the enforcement or the
administr ation of the DPA
and the regulations or
ordes issued thereunder.

(50 U.S.C. Appx
§ 2155(a))

In case of contumacy
by, or refusa to obey a
subpoena served upon,
any person, the district
court of the United States
for any district in which
such person isfound or
resides or transacts
business, upon
application by the Presi-
dent, shall have jurisdic-
tion to issue an order re-
quiring such person to
appear and give
testimany or to appear
and produce documents,
or both; and any failure
to adbey such order of the
court may be puni shed
by such court asa
contempt thereof.

(50 U.S.C. Appx
§ 2155(a))

Willful performance of
any act prohibited or
willful failureto peform
any act required by the
DPA, or anyrule, regula-
tion, or order thereunde,
shd | upon conviction be
subject to afine of not
more than $10,000 or
imprisonment for not
more than oneyear or

DOE regulations cantain
instructions on how sub-
poenas areto be
delivered.

(10 CFR § 205.8(c))

The praduction of a pa-
son' s book s, records, or
other documentary evi-
dence shall not be
required at any place
othe than the place whee
such person usually keeps
them, if, prior tothe
return date specified in
the regulations, subpoena,
or other document issued
with respect thereto, such
person furnishes atrue
copy of such books,
records, or other
documentary evidence
(certified by such person
under oath to be atrue
and correct copy) or
entersinto agtipulation
with the Secretary as to
the information contained
in such books, records, or
other documentary evi-
dence.

(50 U.S.C. Appx
§ 2155(b))

Certain DOE officials
may sign, issue and serve
subpoenas of personsand
documents. 10 CFR 8§
205.8(a), 205.8(b).




provisions of Ex. Or. No.
12919, 59 FR 29525
(June 7, 1994). Ex Order
12919, in section 902,
also delegatesto the
Secretary of Energy the
subpoena power with
respect to section 101 of
the DPA.

both. 50 U.S.C. Appx
§ 2155(c).

Department of
Energyt

42 U.S.C. § 13263

Autharity of the Secretary
or designee torequire the
attendance and tegimony
of witnesses and the
production of books,
papers, cor respondence,
and other documentary
itemsin carrying out
various provisions related
to alternative fuels

Department of
Energy &
Department of the
Interiort

42 U.S.C. §6381

Energy database and
ener gy informati on

Department of
Health and
Human Services

Department of
Health and Human
Services

Office of the Inspector
General

Inspector General Act,
Public Law 95-452,
Appendix (the same
authority possessed by
othe Inspectors
General).

Administrative subpcena
authority, generally
recognized as limited to
subpoena duces tecum
(statutory language: “[Each
Inspector General...is
authorized...] to require by
subpoenathe production of
al information, documents,
reports, answer, records,
accounts, papers, and other
data and documentary
evidence necessary in the
performance of the

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court.

Nonespecific tothe
Inspector General Act;
sat utory natification
requirements fol lowed for
Inspecta General
subpoenas i ssued pursuant
to the Right of Fnancial
Privacy Act.

OIG has established
within OIG various
policies and procedures
regardng subpoena
request and issuance.




functions asdgned by this
Act, which subpoena, in
the case of contumacy or
refusal to doey, shall
enfarcealde by order of any
appropriate United States
district court: provided,
that procedures ather than
subpoenas shall be used by
the Inspector General to
obtain infor mati on from
Federal agencies.”).

Department of
Health and
Human Services

Offie of the General
Counsdl

Food & Drug
Adminigtration

Officeof the
Administrative

Law Judge

Office of the Inspector
General

Foad, Drug, and
Cosmetic Act § 303(f),
21 U.S.C. § 333(f).

Inahearing to assess a
civil money penalty for
violations with respect to
adulterated food, the
presiding dficer may
authorize a party toobtain
discovery from other
persons and may issue a
subpoenato compel
testimony or production of
doaumentsfrom any
person. 21 U.SC.

§ 333(f)(2)(C)

(incorpor ating by reference
21 U.S.C. § 346a(g)(B)).

In the course of any
investigaion a hearing
with respect to civil money
penalties for violaions
with respect to devi ces, or
the introduction into
interstate commerce of
adulterated food, the
Secretary may issue
subpoenas requiring the
attendance and tegimony
of witnesses and the
production of documents.
21 U.S.C. § 333(f)(3).

In the event of refusal to
obey asubpcenain a
hearing to assess dvil
money penalti esfor
violations with respect to
adulterated food, court
order obtained through
petition to enforce filed
in the appropriate U.S.

District Court. 21 U.S.C.

§333(f)(2)(C)
(incorpor ating by
reference 21 U.S.C.
§ 346a(0)(B)).

The presiding officer in a
hearing to assess avil
money penaltiesfor
violations with respect to
adulterated food is
govened by the Federal
Rulesof Civil Procedure.
21 U.S.C. § 333()(2)(C)
(incorpor ating by
reference 21 U.S.C.

§ 346a(g)(B)).




Department of
Health and
Human Services

Office of the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Inspector
General

Foad, Drug, and
Cosmetic Act & 306(i),
21 U.S.C. § 3354(i).

In the course of any
investigaion a hearing
with respect to debarment,
tempor ary denid of
approval, or suspension of
any corparation,

par tner ship, associ ation, or
individual, the Secreary
may isale subpoenas
requiring the attendance
and testi mony of witnesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. 8§ 335a(i).

Department of
Health and

Human Services
Office of the General

Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Inspector
General

Foad, Drug, and
Cosmetic Act
§307(b)(1)(A), 21
U.S.C. § 335b(b)(1)(A).

In the course of any
investigation o hearing
with resped to the
potential imposition of
civil money penaltiesfor,
among other things, false
Statements,
misrepresantations, the
payment of bribes ar illegal
gratuitiesin connection
with an abbreviated drug
application, the Secreary
can issuesubpoenas
requiring the attendance
and testi mony of withesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. 8§ 335b(b)(1)(A).

Department of
Health and
Human Services

Food, Drug and Cosmetic
Act § 308(b), 21 U.S.C.
§ 335¢(b).

In the course of any
investigaion o hearing
with resped to the
withdrawa of approval of




Officeof the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Office of the Ingpector
General

an abbreviated drug
applicati on as a resul t of,
among other things,
bribery, payment of illegal
gratuities, or an applicant’s
demonstrated inability to
produce the drug for which
the appl ication has been
submitted, the Searetary
can issuesubpcenas
requiring the attendance
and testi mony of witnesses
and the production of
evidence regarding the
matter under investigation.
21 U.S.C. § 335¢c(b).

Department of
Health and Human
Services

Offiae of the General
Counsdl

Food & Drug
Administration

Officeof the
Administrative

Law Judge

Food, Drug & Cosmetic
Act 88 303, 307, 21
U.S.C. 88 333, 335b;
Public Health Service
Act 88 351, 354, 2128,
42 U.S.C. 88 262, 263D,
300aa-28.

21 CFR Chapter |, FDA,
Subchapter A, General,
Part 17, Civil Money
Penalty Hearings,

8§ 17.19, 17.23, 17.27,
17.28, 17.35.

In connection with hearings
with resped to the
imposition of civil money
penalties, the presiding
officer has the authority to
i ssue subpoenas reguiring
the attendance and
testimony of witnesses and
the production of evidence
relati ng to the matter under
investigation. 21 CFR

§ 17.19(b)(5).

The presiding officer can
sanction a person,
including a party or its
counsel, for failure to
comply with asubpoena
by (1) the empl oyment of
aninferencein favor of
the peason requeging the
information; (2)

prohibiti ng the party not
complying with the
subpoena from
introducing evidence, or
relying ontestimony,
regardng the
information sought; and
(3) striking pl eadings of
the noncamplying party.
21 CFR § 17.35(c).

A party to thehearing is
required to request
documents at least 60
daysprior to the hearing.
21 CFR §17.23.

A party wighing to
procure the attendance
and testimony of an
individual at a hearing
(and the production of
documents at the hearing)
isrequiredto request that
the presiding officer issue
a subpoena at least 20
daysprior to the hearing.
21 CFR §17.27(a) - (©).

A party or peson to
whom a subpoenais
addressed who believes
that the subpoenais
unreasonable, oppressive,
excessive in scope etc.,
can file amotion to quash
the subpoena within 10
days of the subpoena. 21




CFR § 17.27(f).

A party or prospecti ve
witness may file amotion
for a protedive order with
respect todiscovey
sought by a party or with
respect toa hearing, in
order to limit the
availability or disclosure
of evidence. 21 CFR
§17.28.

Department of
Health and Human
Ser vicest

Office of the General
Counsd

Depatment o Health and
Human Services

Mammography Quality
Standards Act, Public
Health Service Act

8 354(d)(2)(B), 42
U.S.C. § 263hb(d)(2)(B).

21 CFR Chapter |, FDA,
HHS, Subchapter I,
Mammography Quality
Standards Act, Part 900,
Mammaography, Subpart

In holdng a formal hearing
with respect to the decisi on
of the Division of
Mammaography Quality and
Radiation Programs
(DMQRP) following its
reconsideration of an
accreditation body’s
adver se accr editation or
reaccredi tati on deci son
that precludes certi ficati on

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
21 CFR §900.15(d)(4)
(incorporating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion dof the
case. 21 CFR

§ 900.15(d)(4)

(incorpor ating by
refaence42 CRR Part
498, Subpart D); 42 CFR
§ 498.58(a).

Food_8f Drug B, Quality Standar ds & or recertificati on ofa_l 13964.
Administration Certification, mammography facility, an The request must i dentify
Officeof the § 900.15(d)(4). administrative law judge the wi tnesses or
Administrative may ISsue su_bpoenas upon documents to be produced
his own mation o at the and specify thepertinent
Law Judge request of aparty. 21 CFR facts that the party
§. 900'15(d).(4) expects to egablish by the
(incorpor ating by reference witnesses or documents,
42_CFR Part 498, Sibpart and why thosefacts cauld
D); 42 CFR § 498.58(3). ot be established without
the use of a subpoena. 21
CFR §900.15(d)(4)
(incorporating by
refaence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(d).
Department of Indi an Self- With respect to hearings

Health and Human

Detamination &
Education Act, 25 U.S.C.

befare an ALJ on appeals
of, among other thi ngs,




Services

Office of the General
Counsd

Department of the Interior

Interior Baard of Indian
Appeals

Interi or Board of Contr act
Appeals

8§ 450f et sey., induding
25 U.S.C. §8 450f(b)(3),
450j(m), 450j-1(f),
450m-1(d), 458aaa-6,
458aaa-8(h), 458aaa-11.

25 CFR Chapter V, BIA
& IHS, Part 900,
Contracts Under the
Indi an Self-
Detemination &
Education Assistance
Act, Subpart L, Appeals,
§900.164.

denials of certain contracts
and refusalsto wai ve
certain regulations, etc.
(listed in 25 CFR

§ 900.150), with respect to
the I ndi an Self-
Detemination and
Education Act, Indian
tribes, tribal organizati ons,
and the government agency
dl have the right to compel
the presence of witnesses
or the production of
documents or both by
subpoena at heari ngs or
depositions. 25 CFR
§900.164.

Department of
Health and Human
Services

Offiae of the General
Counsdl

Hedth Insurance

Portability and
Accountability Act
(“HIPAA™), Pub. L. No.
104-191, 42 U.SC.

§ 1320d-5(8)(2)
((incorporating by
reference Social Seaurity
Act 8 1128A, 42 US.C.
§ 1320a-74a,

incor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

The Secretary has the
authority to issue
subpoenas in investigating
matters and hdding
hearings unde the
Administrative
Simplification provisions
of HIPAA, with respect to
matters involving the
imposition of civil money
penalties. 42 U.S.C.

§ 1320d-

5(8) (2)(i ncor porating by
reference Social Seaurity
Act § 1128A, 42 US.C.

§ 1320a-74); 42 U.S.C.

§ 1320a-7a(j)

(incorpor ating by reference
Social Security Act

§ 205(d) & (8, 42 U.S.C.
§ 405(d) & (€)).

With respect to the privacy
provisions, the Seaetary
has delegated that authority
to the Office for Civil

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 1320d-5(a)(2)
(incorporating by
reference Social Seaurity
Act 8 1128A, 42 US.C.
§ 1320a-74); 42 U.S.C.
§ 1320a-7a(j)
(incorporating by
reference Social Security
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)).

Notice by ervice o the
subpoena. 42 U.S.C.

§ 1320d-5(8)(2)
(incorpor ating by
reference Social Seaurity
Act 8§ 1128A, 42 US.C.
§ 1320a-74); 42 U.S.C.
§ 1320a-7a(j)
(incorporating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

45 CFR § 160.310(c)(3)
requires the protecti on of
any protected health
infor mati on obtained by
the Secretary to ascertain
compliance with the
Adminisgtrative
Simplification provisions
of HIPAA and 45 CFR
Parts 160 and 164.

The Department isin the
process of devel oping
standards and procedures
for the issuance of
administrative subpoenas
under the Administrative
Simplification provisions
of HIPAA. (No covered
entity isrequired to
comply with the
regulations adopted under
the Administrative
Simplification provisions
of HIPAA until 2003 at
the earlied.)




Rights.

Department of
Health and Human
Services

Office of the General
Counsdl

Office of the Inspector
General

Social Security Act
§1918,42 U.S.C.

§ 13969 (incorparating
by reference Sodal
Security Act § 205(d) &
(e), 42 U.S.C. §405(d) &
(€)).

In any hearing,
investigation, or other
proceeding relating to
grants to Staes fa medical
assistance programs, the
Secretary has the authority
to issue subpoenas
requiring the attendance
and testi mony of witnesses
and the production of any
evidence that relates to any
matter under i nvesti gati on
or in question. 42 U.S.C.
§ 13969 (incorpor ating by
reference Social Seaurity
Act § 205(d), 42U.S.C.

§ 405(d)).

In the event of refusal to
obey, court order
obtained through petition
to enforee filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 13969 (incorparating
by reerence Sodal
Security Act § 205(e), 42
U.S.C. § 405(g)).

Department of
Health and Human
Services

Office of the General
Counsel

Center for M edicare &
Medicaid Servi ces

Provider Reimbursement
Review Boad

Socia Security Ad,
§1878, 42 U.S.C.
§ 139500(€)
(incorporating by
reference 42 U.S.C.
§405(d) & (€)).

42 CFR Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart R,
Provider Reimbursement
Deteminations and
Appeals, §8 405.1835(a),
405.1857.

The Provider
Reimbursement Review
Board has the authority to
issue subpoenas requiring
the attendance and
testimony of witnesses
and/or the producti on of
evidence relating toany
matter at isue in Board
hearings on intermediary
determinations (as defined
in 42 CFR

§ 405.1801(a)(1)) with
respect to payments to
providers and hospitalsin
the Medicare Program
where the amount in

contr oversy equals or
exceeds $10,000. 42
U.S.C. § 139500(€)

(incorpor ating by reference

42 U.S.C. § 405(d); 42
CFR §§ 405.1857,
405.1835(a).

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.
1395wm0(6 (incorporating
by reference 42 U.S.C.

§ 405(€)).

A party wighing to obtain
theissuance of a
subpoena shall filea
written request at least 10
daysbefore the hearing.
42 CFR § 405.1857. The
written request mug state
the pertinent facts which
the party expects to
establish by the wit nesses
or documents and whether
such facts could be
established by other
means. |d.

The Board may issue a
subpoena where
reasonabl y necessary for
the full presentation of a
party’s case. 42 CFR

§ 405.1857.




Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act
§1881, 42 U.S.C.

§ 1395 (incarporating
by reference Sodal
Security Act § 205, 42
U.S.C. §405).

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabl ed, Subpart U,
Conditions for Coverage
of Suppliers of End Stage
Renal Disease (ESRD)
Services, § 405.2182.

In ahearing with respect to
an appeal of the
terminaion o Medicare
coverage of asupplier’s
ESRD servicesbecausethe
supplier no longer meets
the conditions for coverage
of itsservices, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 405.2182 (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR § 405.2182
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentation o the
case. 42 CFR § 405.2182
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act
88 1102, 1871, 42 U.S.C.
8§ 1302, 13%hh.

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qualified
Health Center Services,

§ 405.2402(f).

In a hearing with respect to
an appeal of the Secretary’s
decisonnot to certify a
rural health clinic or his
refusal to enter into or
renew an agreement with a
rural health clinic, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
8§ 405. 2402(f)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 405.2402(f)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 405. 2402(f)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Ser vicest

Office of the General
Counsdl

Social Security Act
8§ 1102, 1871, 42 U.S.C.
88§ 1302, 13%hh.

42 CFR, Chapter IV,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &

In a hearing with respect to
an appeal by arura health
clinic of the termination of
an agr eement between
CMS and the rural health
clinic, an administrative
law judge may isue
subpoenas upon his own
motion or a therequest of

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s¢t for thehearing.
42 CFR § 405.2404(b)(3)
(incorporating by
refaence42 CFR Part

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 405.2404(b)(3)

(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).




Depatment o Health and
Human Services

Departmental Appeals
Boad

Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,
§ 405.2404(b)(3).

aparty. 42 CFR

§ 405.2404(b)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

Act § 205(d) & (e), 42
U.S.C. § 405(d) & (€)),
13960

498); 42 CFR
§ 498.58(b).

Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Socia Security Act
§§ 1102, 1871, 42 U.S.C.
8§ 1302, 13%hh.

42 CFR, Chapter IV,
CMS, Subchapter B,

M edicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,

§ 405.2430(d).

In a hearing with respect to
an apped of thefailure of
CMSto enter into an
agreement with an entity
with respect tofederally
qualified health service
centers, an administr ative
law judge may isue
subpoenas upon his own
motion or a therequest of
aparty. 42 CFR

§ 405.2430(d)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date se for thehearing.
42 CFR § 405.2430(d)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR

§ 405.2430(d)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

8§ 1102, 1871, 42 US.C.

88 1302, 13%hh.

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
405, Federal Health
Insurance for the Aged &
Disabled, Subpart X,
Rural Hedth Clinic and
Federally Qual ified
Health Center Services,

8§ 405.2436(c)(3).

In a hearing with respect to
an appeal of the
termination by CMSof an
agreement with afederally
qualified health center, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 405.2436(c)(3)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Security
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date se for thehearing.
42 CFR § 405.2436(c)(3)
(incorporating by
reference42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion dof the
case. 42 CFR

§ 405.2436(c)(3)

(incorpor ating by
refaence42 CRR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General

Social Security Act
§1862(b), 42 U.S.C.
§ 1395y(b)(3)(C),
BG)(C)(ii), (6)(B)
(incorporating by
reference 42 U.S.C.

In the appeal/review of a
determination by CM S that
agroup health pl an does
not confam to the
regquirements of 42 U.S.C.
§ 1395y(b) with resped to

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

A party wishing to obtain
a subpoena must file with
the hearing dfficer a
written request for a
ubpoena a least 10 days
before the hearing. 42

The hearing office may
issue subpoenas if they
are reasonably necessary
for full presentation of the
case. 42 CFR

§ 411.121(f).




Counsd

Departmental Appeals
Boad

§1320a-7a,

incor porating by
reference 42 U.S.C.
§ 405(d)& (€)).

42 CFR, Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
411, Exclusions from
Medicareand
Limitations on Medicare
Payment, Subpart E,
Limitations on Payment
for Services Covered
under Group Health
Plans. Genegdl
Provisions, § 411.121(f).

Medicareas a sscondary
payer, the hearing officer
may issue —on hisown
motion or upon the request
of any party — subpoenas
for the attendance and
testimony of witnesses
and/or the producti on of
documents relating to
matters at issue. 42 CFR
§411.121(f)(2).

§ 1395y (b)(3)(C),
B)(Q) (i), (6)(B)
(incorporating by
reference 42 U.S.C.
§ 1320a-7a(j),

incor porating by
reference 22 U.S.C.
§ 405(d)& (€)).

CFR § 411.121(f)(2).
The written request must
identify the withesses or
documentsto be
produced, identifying the
pertinent facts to be
esteblished by the
testimony or documents
sought. 42 CFR
§411.121()(3).

The subpoenas are issued
at the hearing officer's
discretion. 42 CFR
§411.121(f)(4).

Department of
Health and Human
Services*

Center for M edicare &
Medicaid Services

Medicare Geographic
Classification Review

Saocial Security Act

§ 1886, 42 U.S.C.

§ 1395ww(d)(10)(G)(ii)
(incorpor ating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)).

42 CFR Chapter 1V,
CMS, SQubchapter B
Medicare Program, Part
412, Prospective
Payment Systems for
Inpatient Hospital
Services Subpart L, the
Medicare Geographic
Classification Review
Board Compostion and
Procedures, § 412.268.

In review of the
redesignation of a hospital
—from arural areato urban
area, from one rural areato
anothe rural aren, and
from one urban area to
another urban area —for
purposes of using the other
ared’s standardized amaunt
forinpatient opeating
costs, wage index val ue, or
both — the Medicare
Geographi ¢ Classification
Review Board may issue
subpoenas—on its own
motion or at the request of
aparty —for the attendance
and testi mony of witnesses
and/or producti on of
documentsrel evant and
material to any matter of
issue. 42 CFR

§ 412.268(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

§ 1395ww(d)(10)(G)(ii)
(incorporating by
reference 2 U.S.C.

§ 405(d) & (€)).

A party must issue a
predecision request for
information or data. 42
CFR § 412.268(a). Only
when this request has
failed toproducethe
necessry evidence, can
the party submit awritten
request tothe Mdlicare
Geographi ¢ Classfication
Review Board for
issuance o a subpcena
for attendance and

testi mony of witnesses or
production of documents.
42 CFR §412.268(a).
The request must i dentify
the individual or
documentsthat areto be
produced and must date
the petinent fads that the
party expects to establish
by the requested
witnesses or documents,
and whether these fads

The Board may issue
subpoenas if they are
reasonabl y necessary for
full presentation of the
caseg and only dter a
predecision request for
information or data has
failed toproducethe
necessary evidence. 42
CFR § 412.268(a).




could be establi shed by
other evidenced without
the use of a subpoena. 42
CFR § 412.268(b).

Department of
Health and Human
Ser vicest

Offiae of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1832, 1833,
1871, 42 CFR 8§ 1302,
1395k, 1395l, 1395hh.

42 CFR Chapter 1V,
CMS, Qubchapter B
Medicare Program, Part
416, Ambulatory
Surgical Services,
Subpart B, General
Conditionsand
Requirements,

§ 416.26(f).

In a hearing with respect to
an appeal by an ambuatory
aurgical center (“ASC") of
adedsion by CMS refusng
to enter into an agreement
with the ASC or
terminating such an
agreement, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 416.26(f) (incorparating
by refaence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (¢)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date s& for thehearing.
42 CFR § 416.26(f)
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentdion o the
case. 42 CFR §416.26(f)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1832, 1833,
1871, 42 CFR 8§ 1302,
1395k, 1395], 1395nh.

42 CFR Chapter 1V,
CMS, SQubchapter B
Medicare Program, Part
416, Ambulatory
Surgical Services,
Subpart B, General
Conditionsand
Requirements,

§ 416.35(b)(3).

In a hearing with respect to
an appeal by an ambuatory
surgical center (“ASC") of
adecision by CMS
terminating an agreament
with the ASC, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 416.35(b)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8§ 205(d) & (e), 42
U.S.C. §405(d) & (9)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 416.35(b)(3)
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 416.35(b)(3)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Services

Office of the General
Counsdl

Social Security Act

8§ 1102, 1814, 1861,
1862, 1871, 42 U.SC.
88§ 1302, 1395f, 1395x,
1395y (i ncor porating by
reference 42 U.S.C.

§ 405(d) & (e)), 1395hh.

The Provider
Reimbursement Review
Board has the authority to
i ssue subpoenas requiring
the attendance and
testimony of witnesses
and/or the producti on of

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1395y, 139500(€)

A party wishing to obtain
theissuance of a
subpoena shall filea
written request at least 10
daysbefore the hearing.
42 CFR § 418.311
(incorpor ating by

The Board may issue a
subpoena where
reasonabl y necessary for
the full presentation of a
party’s case. 42 CFR

§ 418311 (incorporating
by refaence42 CFR Part




Center for M edicare &
Medicaid Services

Provider Reimbursement
Review Board

42 CFR, Chapter 1V,
CMS, Subchapter B,

M edicare Program, Part
418, Hospice Care,
Subpart G, Payment for

Hospice Care, § 418.311.

evidence relating toany
matter at issue in hearings
with respect to payments to
hospi ces (with respect to
amounts in controversy that
exceed $10,000) under the
Medicare Program. 42
CFR §418.311

(incorpor ating by reference
42 CFR Part 405, Subpat
R); 42 CFR § 405.1857.

(both i ncor porating by
reference 2 U.S.C.
§ 405(€)).

refeence42 CFR Part
405, Subpart R); 42 CFR
§405.1857. Thewritten
request mug state the
pertinent factswhich the
party expects to establish
by the witnesses or
documents and whether
such facts could be
established by other
means. |d.

405, Subpart R); 42 CFR
§ 405.1857.

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act

8§ 1102, 1871, 42 U.S.C.

8§ 13, 13%hh.

42 CFR Chapter 1V,
CMS, Subchapter B,
Medicare Program, Part
420, Program Integrity:
Medicare, Subpart A,
General Provisions,
§420.3(a).

In a hearing with respect to
an appeal by aprovider of
adecision by CMS
terminating the provider
agreement for failure to
comply with the diclosure
of informati on
requirements set forth in 42
CFR Part 420 Subpart C,
an administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 420.3(a) (incorporating
by refaence42 CFR Part
498); 42 CFR 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR §8420.3(a)
(incorpor ating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentation o the
case. 42 CFR §420.3(a)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Socia Security Act

8§ 1814, 1815, 1820,
1835, 1842, 1848, 1870,
42 U.S.C. §8 1395f,
1395¢, 1395-4, 1395n,

1395u, 1395w-4, 1395gg.

42 CFR Chapter 1V,
CMS, Subchapter B,

M edicare Program, Part
424, Conditionsfor
Medicare Payment,
Subpart G, Special
Conditi ons; Emer gency

In a hearing with respect to
an gppeal by a
nonparticipating hospital
that provides emergency
services of adetermi nation
by CM S that the hospital
does not quelify toclaim
reimbursement, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 424.104(d) (incorparating
by refaence42 CFR Part

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Secaurity
Act 8§ 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s¢t for thehearing.
42 CFR § 424.104(d)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentation of the
case. 42 CFR

§ 424.104(d)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).




Sarvices Furnished by a
Nonparticipating
Hospital, § 424.104(d).

498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act
§ 1102, 42 U.S.C. §1302.

42 CFR Chapter 1V,
CMS, Subchapte C,
Medical Assistance
Programs, Part 431, State
Organization and
General Administration,
Subpart D, Appeals
Process, § 431.153(g) &
(h).

In a hearing with respect to
an appeal by a nursing
facility (NF) o (1) a
determination by a State,
denying or terminating
participation in Medicaid
and thebadss of the
determination isalso a
basisfor denial or
termination of the NF's
partidpation in Med care
(in which the NF is
participating or seeking to
participate), or (2) a
determination by CM S that
the NF is na in substantial
compliance, tarminating
the NF's Medi caid provider
agreement o impasing
aternativeremedies an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§431.153(g)(1) & (h)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s for thehearing.
42 CFR § 431.153(9)(1)
& (h) (incorporaing by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR
§431.153(9)(1) & (h)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).




Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

8§ 1102, 1871, 1894,
1905, 1934, 42 U.SC.
88 1302, 1395, 1395eee,
1396d, 1396u-4.

42 CFR Chapter 1V,
CMS, Sukchapter E,
Programs of All-
Inclusive Carefor the
Elderly, Part 460,
Programs of All-
Inclusive Carefor the
Elderly (PACE), Subpart
D, Sanctions,
Enforcement Actions &
Terminations, § 460.46.

In proceedings to impose
civil monetary finesfor
violations with respect to
enrollment, disenrollment,
excessive premiums,

misr epresentations, or

fals ficati ons of
information, an
administrative law judge
has the authority to issue
subpoenas requiring the
attendance o witnesses at
hearings and the production
of documents at or in
relation to hearings. 42
CFR § 460.46 (making
Socia Security Act

§ 1128A, 42 U.SC.

§ 1320a-7a(other than (&)
& (b) applicable); 42
U.S.C. § 1320a- 74a(j)
(incorpor ating by reference
Social Security Act
§205(d) & (e), 42 U.S.C.
§ 405(d) & (€)).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 CFR § 460.46
(making Social Security
Act § 1128A, 42 US.C.
§ 1320a-7a(other than
(@) & (b) applicable); 42
U.S.C. § 1320a- 7a(j)
(incorporating by
reference Social Seaurity
Act 8§205(d) & (e), 42
U.S.C. §405(d) & (€)).

Department of
Health and Human
Ser vicest

Office of the General
Counsgl

Departmental Appeals
Boad

Social Security Act

88 1102, 1861, 1871, 42
U.S.C. 8§ 1302, 1395,
1395hh.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standar ds &
Certification, Part 485,
Condi tions of

Partici pation: Specidized
Providers, Subpart B,
Condi tions of

Partid pation:

Compr ehensive
Outpatient Rehabilitation

In a hearing with respect to
an apped by an entity of a
determination by CMS,
denying or terminating the
provider’s partidpation in
the Medicare program as a
comprehensive outpatient
rehabilitation facility
(“CORF"), an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 485.74 (incorpor aing by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13960.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date s& for the hearing.
42 CFR § 485.74
(incorporating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR §485.74
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).




Facilities, § 485.74.

Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act
881102, 1138, 1871, 42
U.S.C. 88 1302, 1320b-8,
1395hh.

42 CFR, Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 486,
Conditions for Coverage
of Specialized Services
Furnished by Suppliers,
Subpart G, Conditions of
Coveaage: Organ
Proaurement
Organizations,

§ 486.316(b).

In a hearing with respect to
an appeal by an
organization of a
determination by CMS,
denying the organization’'s
application to be the
designated organ
procurement organization
(“OPQO”) for its service
area, an administrative law
judge may issue subpoenas
upon his awvn motion or at
the request of a party. 42
CFR § 486.316(b)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s¢ for the hearing.
42 CFR § 486.316(b)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 486.316(h)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsdl

Departmental Appeals
Boad

Socia Security Act

§8 1102, 1138, 1871, 42
U.S.C. 88 1302, 1320b-8,
1395hh.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 486,
Conditions for Coverage
of Specialized Services
Furnished by Suppliers,
Subpart G, Conditions of
Coveaage: Organ
Proaurement
Organizations,

§ 486.325(c).

In a hearing with respect to
an appeal by an organ
procurement organization
(“OPQO") of adetermination
by CMS, terminating an
agreement, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 486.325(¢) (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
42 CFR § 486.325(c)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 486.325(c)
(incorporating by
refaence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Socia Security Act

88 1102, 1128, 1871, 42
U.S.C. §§ 1302, 1320a-7,
1395hh.

In a hearing with respect to
an appeal by an ingtitution
or agency of a
determination by CMS (1)
that it does not quali fy for

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the

The subpoena must be
reasonably necessary for
the full presentdion o the
case. 42 CFR § 488.24(c)
(incorpor ating by




Office of the General
Counsd

Departmental Appeals
Boad

42 CFR, Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart A, General
Provisions, 8§ 488.24(c).

participation or coverage
becauseit isnot in
compliance with the
conditions of participation
or conditi ons of coverage,
or (2) terminating a
provider's agreement for
that reason, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§ 488.24(¢) (incorporating
by refaence42 CFR Part
498); 42 CFR § 498.58(a).

Court. Social Security
Act § 1128, 42 U.S.C.

§ 13208.-7 (incorporating
by reference Sodal
Security Act 8§ 205, 42
U.S.C. § 405).

date s¢ for thehearing.
42 CFR §488.24(c)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsd

Departmental Appeals
Boad

Social Security Act

§§ 1102, 1819, 1871,
1919, 42 U.S.C. 88 1303,
1395i-3, 1395hh, 1396r.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart E, Survey &
Certification of Long-
term Care Facil ities,
§488.330(e)(3).

In a hearing with respect to
an appeal by certain
providers (State-operated
fadlities, skilled nursing
facilities (SNFs) and dually
partidpating SNFs and
other facilities subjectto a
CMSvad idation survey or
CMSreview of a State's
findi ngs) of adenia of
participation or

certi ficati on of
noncompliance leadng to
an enforcement remedy
(includi ng termi nation of
the provider agreement, but
except State monitoring),
an administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 488.330(e)(3)

(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (¢)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 dayspriorto the
date set for the hearing.
42 CFR § 488.330(e)(3)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(h).

The subpoena must be
reasonabl y necessary for
the full presentaion of the
case. 42 CFR

§ 488.330(e)(3)

(incorpor ating by
reference42 CFR Part
498); 42 CFR § 498.58(a).

Department of

Social Security Act

In a hearing with respect to

In event of refusal to

A party must filea

The subpoena must be
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Counsdl
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Boad

8§ 1102, 1819, 1871,
1919, 42 U.S.C. §§ 1302,
1395i-3, 1395hh, 1396r.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 488,
Survey, Certification &
Enforcement Procedures,
Subpart E, Survey &
Certification of Long-
term Care Facil ities,
8488.330(e)(4).

a State'sdenial of
participation, termination
of provider agreement, or
certificati on of
noncompliance leadng to
an alternative remedy
(except State monitoring)
with respect toa non-State
operated Medicaid nursing
facility (FN) which has not
received a CMS validation
survey or aCMSreview of
the State’s findings, an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of aparty. 42 CFR
§ 488.330(e)(4)

(incorpor ating by reference
42 CFR Part 431);
§431.153(g)(1) & (h)
(incorpor ating by reference
42 CFR Part 498); 42 CFR
§ 498.58(a).

obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s¢t for thehearing.
42 CFR § 488.330(e)(4)
(incorporating by
refeence42 CHR Part
431); 42 CFR
§431.153(g)(1) & (h)
(incorporating by
refaence42 CFR Part
498); 42 CFR

§ 498.58(b).

reasonabl y necessary for
the full presentaion dof the
case. 42 CFR

§ 488.330(e)(4)

(incorpor ating by
refaence42 CRR Part
431); 42 CFR
§431.153(g)(1) & (h)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsel

Departmental Appeals
Boad

Social Security Act
88 1861, 1864, 1866,
1871, 42 U.S.C.

8§ 1395k, 1395aa,
1395ac, 1395hh.

42 CFR, Chapter IV,
CMS, Subchapter G,
Standards and
Certification, Part 489,
Provider Agreements &
Supplier Approval,
Subpart E, T ermi nation
of Agreament &
Reinstatement After
Termindion,

§ 489.53(d).

In a hearing with respect to
an apped of atermination
of aprovi der agreement by
CMS pursuant to 42 CFR
§ 489.53(a) or (b), an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
8§ 489.53(d) (incorporating
by refeence42 CFR Part
498); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for thehearing.
42 CFR § 489.53(d)
(incorpor ating by
refeence42 CFR Part
498); 42 CFR

§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR §489.53(d)
(incorporating by
refeence42 CFR Part
498); 42 CFR § 498.58(a).




Department of
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Clinical Laboratories
Improvement Act of
1988, Public Health
Service Act § 353, 42
U.S.C. § 263a; Soaal
Security Act 88 1846,
1861, 1902, 42 U.SC.
88 1395w-2, 1395x,
1396a.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standar ds &
Certification, Part 493,
L aboratary
Requirements, Subpart
R, Enforcanent
Procedures,

8§ 493.1844(a)(2) & (b).

In a hearing with respect to
an appeal of alaboratary
dissatified with (a)
suspension, limitati on or
revocation of its CLIA

certi ficate by CMS for
noncompliance with CLIA
requirements, (b) denia of
aCLIA certificate, (c)
imposition of aternative
sanctions, or (d) denia or
cancellation of a
|aboratory' s approval to
receive Medicare payments
for sarvices an
administrative law judge
may issue subpoenas upon
his own mation o at the
request of a party. 42 CFR
§493.1844(a)(2) & (b)
(incorporating by reference
42 CFR Part 498, Subpat
D); 42 CFR § 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1396q.

A party must filea
written requestfor a
subpoena with the
administrative law judge
at least 5 daysprior to the
date set for thehearing.
42 CFR § 493.1844(8)(2)
(incorpor ating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(b).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 493.1844(a)(2)
(incorporating by
refaence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(a).

Department of
Health and Human
Servicest

Office of the General
Counsdl

Departmental Appeals
Boad

Clinical Laboratories
Improvement Act of
1988, Public Health
Service Act 8§ 353, 42
U.S.C. § 263a; Sodal
Security Act 88 1846,
1861, 1902, 42 U.SC.
8§ 1395w-2, 1395x,
1396a.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standards &
Certification, Part 493,

L aboratary
Requirements, Qubpart
R, Enforcanent
Procedures,
8493.1844(a)(2), (e)(1) &

In a hearing with respect to
an appea of aprospective
lab dissatisfied with a
reconsider ed or arevised
reconsider ed deter mination
regarding denial of a CLIA
certificate or of approval
for Medi care payment for
services, an administrative
law judge may issue
subpoenas upon his own
motion or a the request of
aparty. 42 CFR

§ 493.1844(a)(2), (8)(1) &
(e)(3) (incorporating by
reference 42 CFR Part 498,
Subpart D); 42 CFR

§ 498.58(a).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 U.S.C.

8§ 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)),
1396q.

A party must filea
written request for a
subpoena with the
administrative law judge
at lesst 5 daysprior to the
date set for the hearing.
42 CFR § 493.1844(3)(2)
& (e)(3) (incorporating by
refeence42 CFR Part
498, Subpart D); 42 CFR
§ 498.58(h).

The subpoena must be
reasonabl y necessary for
the full presentation of the
case. 42 CFR

§ 493.1844(a)(2) & (e)(3)
(incorporating by
refeence42 CFR Part
498, Subpart D); 42 CFR
8§ 498.58(a).




(©)0O)-

Department of
Health and Human
Services

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

88 1128, 1128A, 1156,
1866, 1819, 1891, 42
U.S.C. 88 1320a-7 &
1320a-7a (bath

incor porating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (e)),
1320c-5, 1395cc, 1395i-
3, 1395bbb.

42 CFR Chapter 1V,
CMS, Subchapter G,
Standards and
Certification, Part 498,
Appeal Procedures for
Determinations that
Affed Participation in
the Medicare Program
and fa Determinations
that Affed the
Participation of ICFS'MR
and Cetain NFsin the
Medicaid Program,
Subpart D, Hearings,

§ 498.58(a), (b) & (d).

In holding a hearing with
respect to an appeal of a
determination that affeds
(1) participation inthe
Medicareprogram of a (a)
prospective provider, (b)
provider, () prospective
supplier, (d) supplier, (€)
physical therapist in
independent practice, (f)
chiropractor, (g)
nonparticipating hospital
that fur nishes emergency
services, or (h) suspended
or excluded prectitioner,
provider, or supplier, or (2)
participation of
Intermediate Care
Facilities for the Mentally
Retarded (ICFSMR) or
certain Nursing Facilities
(NFs) in the Medicaid
program, an administrative
law judge may isue
subpoenas upon his own
motion or a therequest of
apaty. 42 CFR

88 498.58(a), 498.5(a), (b),
(d), (&), (9)-(k).

In event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42U.S.C.

88 1320a-7, 1320a-7a
(both i ncor porating by
reference Social Secaurity
Act 8§ 205(d) & (e), 42
U.S.C. §405(d) & (e)),
13964.

A party must filea
written request for a
subpoena with the
administrative law judge
at least 5 daysprior to the
date s& for the hearing.
42 CFR §498.58(h).

The reguest must i dentify
the wi tnesses or
documents to be produced
and specify thepertinent
facts that the party
expects to egablish by the
witnessesor documents
and why thosefacts cauld
not be established without
the use of a subpoena. 42
CFR § 498.58(d).

The subpoena must be
reasonabl y necessary for
the full presentaion o the
case. 42 CFR

§ 498.58(a).

Department of
Health and Human
Ser vicest

Office of the General
Counsdl

Departmental Appeals
Boad

Social Security Act

§ 1128A(j), 42 U.S.C.

§ 1320a-7a(j)

(incorpor ating by
reference Social Seaurity
Act § 205(d) & (e), 42
U.S.C. §405(d) & (€)).

42 CFR, Chapter V,
Office of the Inspector
General Health Care,

Inthe course of a

proceed ng by which a
party appeals an exclusion,
civil money pendty, and/or
assesgnent, an
administrative law judge
has the authority to issue
subpoenas requiring the
attendance o witnesses at
hearings and the production
of documents at or in

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Court. 42 CFR

§ 1005.9(i)
(incorporating by
reference Social Seaurity
Act § 205(e), 42 U.S.C.
§ 405(€)).

A party seeking a
subpoena far the
appearance of awitness at
the hearing and/or the
production of documents
at or prior tothe hearing
must fileawritten motion
with the adminigtrative
law judge at | east 30 days
before the date fi xed for
the hearing. 42 CFR

A sulpoenafor the
appearance and testimany
of awitnessat a hearing
must be reasmably
necessary for the
presentation of the
moving party’s case. 42
CFR § 1005.9(a).




Depatment of Health &
Human Services,
Subchapter B, OIG
Authorities, Part 1005,
Appesals of Exclusions,
Civil Money Penal ties
and Assessments,

88 1005.4, 1005.9.

relation to hearings. 42
CFR § 1005.4.

§ 1005.9(a)-(d). The
written motion must
specify the evidence to be
produced and designate
the witnesses. 42 CFR

§ 1005.9(d).

The person to whom the
subpeenais direded may
filea motion toquash the
subpoena within 10 days
of servicethereof. 42
CFR § 1005.9(h).

Department of
Health and Human
Services

Offiee of the General
Counsd

Office of the Ingpector
General

Social Security Act

§ 1128A(j), 42 US.C.

§ 1320a-74a(j)
(incorporating by
reference Social Seaurity
Act 8 205(d) & (e), 42
U.S.C. §405(d) & (€)).

42 CFR, Chapter V,
Office of Inspector
General —Hedlth Care,
Depatment of Health &
Human Services,
Subchapter B, OIG
Authorities, Part 1006,
Investigational Inquiries,
88 1006.1, 1006.4(f),
1006.5.

With respect to an
investigation i nto false or
otherwise improper clai ms,
actionable under Sccial
Security Act § 1128A, 42
U.SC. § 1320a-7a, the
Secretary, through the
Inspectar General, hasthe
authority to issue
subpoenas requiring the
attendance and tegimony
of witnesses and the
production of any evidence
that relates to any matter
under investigation or in
guestion. 42 CFR

§ 1006.1.

The Secretary is authorized

to delegate, and has
delegated, this autharity to
the Inspector General.

In the event of refusal to
obey, court order
obtained through petition
to enforce filed in the
appropriate U.S. District
Courtwherethe
subpoenaed person is
found, resides, or
transacts business. 42
U.S.C. § 1320a 74a(j)
(incorporating by
reference 42 U.S.C.

§ 405(g)); 42 CFR

88 1006.4(f), 1006.5.

Department of
Health and Human
Services

Office of the General

Program Fraud Civil
Remedies Act of 1986,
PL 99-509, §§ 6101-04,
31 U.S.C. 8§ 3801-3812.

If the Ingoectar General, as

the investigating official,
condudes that asubpoena
pursuant to 31 U.S.C.

8§ 3804(a) is warranted,
relating to an investigation

The subpoenaissued by
the Inspedor General
must identify the
authority pursuant to
which the subpcenais
issued, andidentify the

A party seeking the
attendance and tegimony
of an individual (and the

production of documents
by that witnes9 can




Counsd

Office of the Inspector
General

Departmental Appeals
Boad

45 CFR Subtitle A,
Depatment o Health &
Human Services,
Subchapter A, Genaal
Administration, Part 79,
Program Fraud Civil
Remedies, §879.4(a),
79.18(b)(5), 79.21,
79.23, 79.24.

into the submissi on of
fase, fictitious, or
fraudulent claims or
written staements tothe
Depatment, it has the
authority to isuethe
subpoena. 45 CFR
§79.4(a).

In hearings with respect to
program fraud,
administrative law judges
can issue subpoenas for the
attendance o witnessesand
the production of
documentsat depostions
or a hearings. 45 CFR

records and documents
sought. 42 CFR
§79.4(a)(1).

At thehearing stage the
parties mug file mations
for disoovey befare the
ALJ a leagt 15 days
before the hearing, which
includesa copy o the
reguested discovery and a
statement of the scope of
the proposed depositions.
45 CFR §79.21(c) & (d).
A party may, within 10
daysof savice, filean
opposition to the mation

request the ALJtoissue a
subpoena. 45 CFR
§79.23(a) & (b). The
motion mug be filed at
leagt 15 dayspriorto the
date s¢ for the hearing.
45 CFR § 79.23(c).

A party o the individud
to whom the subpoenais
directed may fileamotion
to quash the subpoena
within 10 days after
service. 45 CFR

§ 79.23(f).

The ALJ, pursuant to a

§ 79.18(b)(5). ;grr 2Z$g¥$:é 3?;“2“5 motion for a protecti ve
' order, may make any
CFR § 79.21(d)(2)- order necessary to protect
aparty or person from
annoyance,
embarrassment,
oppression, or undue
burden or expense. 45
CFR § 79.24(b).
Department of
Housing and
Urban
Development
US Department of Interstate Land SalesFull | Empowers the Secretary to | Enforced by action in Privacy Act, 5 U.S.C. Discretion of

Housing and Urban
Development

Finance and Regulatory
Enforcement

Disclosure Act at 15
U.S.C. § 1714,
implemented at 24 CFR
part 3800

investigate for pur poses of
enforcing the Ad,
prescribing rules or
recommending legislation.
Secretary is authorized to
issue subpoenas for
testimony and documents
in connection with an

U.S. District Caurt.

85524, as applicable,
although; a 30-day
minimum time for
response is customary.

administering office.




investigdion.

US Department of Red Estae Sdtlement Same as above. Same as above. Same as above. Same as above.
Housing and Urban E“;Cce:d‘gz&gl/;d a 12
Development implemented at 24 CFR
part 3800
Finance and Regulatory
Enforcement
US Department of National Manufactured Same as above. Same as above Same as above. Same as above.
Housing and Urban Housing Construction
and Safety Standards
Development Act, 42 U.S.C. 85413,
implemented at 24 CFR
Finance and Regulatory part 3800
Enforcement
US Department of Inspector General Act of | To require the production Enforced by action in Notification isby service | Caselaw restrias the

Housing and Urban
Development

Office of Inspector
General

1978, 5 U.S.C. App. 3,
86

of all information,
documents, reports,
recards, accounts, pgoers
and other data and
documentary evidence
necessaryto the
performance of the
functions of the Inspector
General under the Act.

U.S. District Caurt.

of acopy o thesubpoena
onthe responding party,
and the privacy
protections include the
Privacy Act, supra, the
Right to Financial Privacy
Act, 12 U.S.C. §3401 et
seg., and the Electronic
Communi cations Privacy
Act, Pub. L. 99-508,
codified at various
sections of the Uni ted
States Code.

authority to issue
subpoenas to those issued
in furtherance of alawful
investigaion o the
inspector general, and
which are reasonably
relevant to theinquiry and
not overly broad or
burdensome.

US Department of
Housing and Urban
Development

The Fair Housing Ad,
Sec. 811(a). 42U.S.C.
3611(a) The Fair
Housing Act, Sec.
811(a). 42 U.S.C.
3611(a), i mplemented by
regulation at 24 CFR
103.215 and 180.545.

Authority for issuance of
subpoenas to same extent
asordered or served in aid
of acivil action inthe U.S.
District Court for the
district in which the
investigaion is taking
place.

Oder of the appropriate
U.S. District Caurt.

The provisonsof the
F.R.C.P. oply. The
protections of persons
subjed to subpcenas ae
set forth at Rule 45(c).

It has been the experience
of this dffice that the
Department of Justice
believesthat it cannot
enforce admini strative
subpoenasthat do not
contain the prescribed
language of Rule 45(c)
and (d). Thisdfice has
congstently required the




use of the language of
Rule45(c) and (d) in the
administrative subpcoenas
that it reviews for legal
aufficiency.

US Department of 42 U.S.C. 3612(c) same as above same as above same as above same as above

Housing and Urban

Development

Department of 12 U.S.C. 84588 for use in connection with

Housing and Urban administrative proceedings

Developmentt related to enforcement of
housing goals

Department of 12 U.S.C. § 2617 In order toinvestigae any

Housing and Urban facts, conditions, practices,
or mattersthat may be

ge?r/e?la?;));nmt (The deemed necessary or
prope to aid in the
enfacement of the
provisions d the chapter in
which the authority is
granted, or to secure
information to serve asa
basis far recanmending
further legidation
concerning real estate
settlement pradtices, the
Secretary is authorized to
subpoena the attendance
and testi mony of witnesses
and the production of
documents.

Department of the

Interior

US Department of Generdly: The statutary provisions In contract dsputes and None. The procedural

theInterior

Administrative procedure
Act, 5U.S.C. § 556(c)(2)

referenced abovegenerally
grant authority topresding

in Indian probate, surface
mining, and program

regulations include
general requirementsfor




Branch of General Legal
Services, Divison of
General Law

Office of Hearings and
Appeals

43 C.F.R. §4.26

Contract disputes:

Contract DisputesAct,
41 U.S.C. 8610

43 C.F.R. 84.120

Indian probate cases:

Act of Aug. 1, 1914, 25
U.S.C.§374

43 C.FR. § 4.230(b)

Native American Graves
Protection and
Repatriation cases:

25 U.S.C. 3007

32 C.F.R. 8229

Public land cases:

Act of Jan. 31, 1903, 43
U.S.C. §8§ 102-106

43 C.F.R. §§ 4.423,
4433, 4.452-4 &
4.472(a)

Surface mining cases:

Surface Mining Contr ol
and Reclamation Act, 30
U.S.C. 8§ 1211(c)(1),
1271 (c)

43 C.FR. § 4.1121(3)(2)

Program fraud cases:

Program Fraud Civil
RemediesAct, 31 U.S.C.
§ 3804

43 C.F.R. §§ 35.18(b)(5),

officersto issue aubpoenas
in connection with
administr ative proceedings,
in accordance with the
agency’s published
regulations. The
Department of the Interior
has published regulations
to govern proceedings
conducted before
administrative law judges
and boards of contract
appeals judges. These
regulations, also referenced
above, dexribe the
authority of the judges to

i ssue subpoenas to compél
the attendance of
witnesses, and to take and
cause depositionsto be
taken for the purpose of
taking testimony. Some
regulations al grant
subpoena authority to
requir e persons to produce
documents 43 C.F.R. 88
4,120, 35.18, 35.21.

fraud cases, the agency
can requed that the
Attorney Generd filea
petition in U.S. District
Court to enforce a
subpoena isaued by the
presiding officer. In
public lands cases, the
wilful refusal to camply
with a subpoenamay be
punished as a
misdemeanor. (See
citations under paragraph
1 above).

requesting, issung, and
service of subpoenas.




35.21 & 35.23

US Department of
the Interior

Division of Land and
Water and Divis on of
Parks and Wildlife
U.S. Depatment o the
Interior

Office of the Solici tor

Compr ehensive
Environmental Response,
Compensation and
Liability Act (CERCLA)
section 104(e), Pub. L.
No. 96-510, Dec. 11,
1980, 94 Stat 2767, and
amendatory acts,
codified at 42 U.S.C.
9604(€)(5) (“Infor mati on
gathering and access,
compliance orders”).

Executive Order 12580,
52 Fed. Reg. 2923 (Jan.
23, 1987), Sec. 2())(2)
(delegating CERCLA
section 104(e)(5)(A)
compliance order
authority to the Searetary
of the Interior, to be
exercised with the
conaurrence of the
Attorney General, with
respect to hazardous
substance releases where
ether therdleaseison or
the sde saurce of the
release is fram any
facility or vessel under
thejuri i cti on, custody,
or cantrol o the
Depatment o the
Interior; and Sec. 2(j)(2)
(subject to (j)(1),
delegating CERCLA
section 104(e) authority
to the Seaetary of the
Interior with resped to
the same releases
described in (j)(1)).

Authority to issue an order
directing compliancewith
a CERCLA section 104(e)
request for i nfformation
concerning the
identification, nature and
quantity of certain
materials, the nature or
extent of arelease or
threatened rd ease of a
hazardous substance, or
information relating to the
ability of a personto pay or
to perform a cleanup.

The Secretary may ask
the Attorney General to
commence acivil action
to compel compliance
with arequest or order
issued under CERCLA
section 104(e)(5)(A).

The order may be issued
afte such notice and
opportunity for
consultation asis
reasonably appropriate
under the ciraumstances
CERCLA section
104(e)(5)(A).

The Secretary is
authorizedto issueordes
"only if thereisa
reasonable basis to
believe that there may be
arel ease or threat of
release of a hazardous
substance or pollutant or
contaminant” from a
facility. CERCLA section
104(e)(1), 42 US.C.
section 9604(e)(1). In
addition, the authority
under section 104(€) may
be exerdsed only for the
purposesof determining
the need for response, or
choaosing o taking any
response acti on under
CERCLA, or otherwise
enfarcing the provisons
of CERCLA. Id




Through Executi ve Order
12580, supra, Sec. 1(c),
and 40 C.F.R. 300.600,
the President has
designated the Secretary
of the Interior as a
Federa trustee for
natural resources,
pursuant to CERCLA
sec. 107(f)(2)(A), 42
U.S.C. 9607(f)(2)(A).

US Department of
the Interior

Bureau of Indian Affairs -
through SOL-DIA

Courts of Indi an Offenses

Civil procedure: 25
C.F.R. §11.503

Further, thereare
regulations which
mandate compul ory
production of
documents/i nformation
to the BIA, though they
are not technically
subpoenas.

Under the Indian Trader
License Satute
regulations:

25 C.F.R. §140.22 -
Inspection of traders
prices - traders shall on
reguest submit business
information as r equested

The Caurt shall fdlowthe
Federal Rules of Civil
Procedure in civil cases -
except where such
procedures ar e superseded
by Court of Indian
Offenses ordersor
inconsistent rules o tribal
procedure.

The Federal Rules of Civil
Proceduredefine subpoena
authorityin Rule 45. A
subpoena will serve asa
command to produce
evidenceor to permit
inspection or to command
an appear ance, and may be
issuedjointly or separate
A subpoena to command
attendance shall issue from
the court far the district in
which the hearing or trial is
totakeplace. Smilarly,
one command ng
production of evidence
shall issuefrom the court

Failure to comply may
be deemed to be
contempt o thecourt
fromwhich the subpoena
issued.

Compliancewith the
Federal Rules of Civil
Procedure - Rule 45

Compliancewith the
Federa Rules of Ciwvl
Procedure - Rule 45.




for the distrid where
production or inspection is
to occur.

US Department of the
I nterior

Officeof the Sdicitor,
Division of Minga
Resources, (far Minerals
Management Service)

Royaty Simplifi cation
and Fairness Act
(RSFA), Pub. L. 104-185
(1996) (as corrected by
Pub. L. 104-200), 30
U.S.C. § 1724(d).

RSFA Section
1724(d)(2)(B), gives the
DOI the power to issue
administrative subpoenas
for alesee of Federal oil
and gas | eases “to produce
records necessary to
determine the proper
reporting and payment of
an obligation duethe
Secretary "

No edficenfacement
authority. However,
RSFA amends the
Federal Ol and Gas
Management Act
(FOGRMA), and
FOGRMA provides
enforeement authaority as
follows:

(b) In caseof refusal to
obey a subpoena served
upon any person under
this section, the district
court of the United States
for any district in which
such person is found, re-
sides, or transacts
business, upon
application by the
Attarney Gengal at the
request of the Seaetary
and after notice to such
person, shall have
jurisdidtion to issue an
order requiring such
persan to appear and
givetestimony before the
Secretary or toappear
and produce documents
before the Secretary.

Any failure to obey such
order of the court may be
punished by such court
as cantempt thereof and
subject toa penalty of up
to $10,000 aday. 30
U.SC. §1717. To date,
we have not litigated

Section 1724(d)(2)(B)(ii)
providesthat a subpoena
may only be issued

[Alfter the Searetaryor a
delegated Sate hasin
writing requested the
recor ds from the | essee or
its designee related to the
obligation which is the
subjed of the stbpoena
and has determined that--

(I the lessee or its
designee has failed to
respand within a
reasonable period of time
to theSeaetarys o the
applicable delegated
Stat€'s wri tten request for
such records necessary for
an audit, investigation or
other inquiry made in
accadancewith the
Secretary's or such
delegated State's
responsibilities under this
Act; or

(I the lessee or its
designeehas in writing
deni ed the Secretary's or
the appl icable delegated
State's written request to
produce such records in
the lesseés or its
designee's possession or
control necessay far an

Only applies to Federal
Qil and Gas leases.

Section 1724(d)(2)(B)(i)
states only thefdlowing
entiti es may issue a
subpoena: (1) an Asdstant
Secretary; (2) an Acting
Assistant Searetary who is
aschedule C employee
(as defi ned by section
213.3301 of title 5, Code
of Federal Regulations);
(3) theDiredor ar Acting
Director of the respecti ve
bureau or agency; or (4) if
a State has been delegated
authority pursuant to
section 205, the hi ghest
Stateoffidal having
ultimate authority over
the collection of royalties
from Fedeal leases within
the State theState The
authority may not be
delegated to any other
persm.

Section 1724(d)(2)(B)(ii)
providesthat a subpoena
may only be issued during
the 7 year limitations
period provided under
Section 1724(b).




whether FOGRMA
Section 1717 provides
subpoena enforcament
authority for RSFA
Section 1724(d).

audit, investigation or
other inquiry made in
accardancewith the
Secretary's or such
delegated State's
responsibilities under this
Act; or

(111) the lesxee or its
designeehas
unreasonably delayed in
producing records
necessary for an audit,
investigation or other
inquiry madein
accadancewith the
Sexretary's or the
applicable delegated
State's responsibilities
under this Ad after the
Secretary's or delegated
State's written request.

Section 1724(d)(2)(C)
providesthat the
Secretary or the
applicable ddegated State
must givethe lessee a
reasonabl e periad of time
after awritten request to
provide records prior to
the issuance of any
subpcena.

US Department of
theInterior

Officeof the Sdicitor,
Division of Mineal
Resources, (far Minerals

Federal Gl and Gas
Management Act
(FOGRMA), Pub. L. No.
97-451, and 30U.S.C. §
1717.

FOGRMA section 107, 30
U.SC. § 1717, givesthe
DOl various campul ory
authoritiesin connection
with its audt and
enfarcement
respansihilities, induding

FOGRMA section 107,
30U.SC. §1717,ds0
providesenfacement
authority as follows:

(b) In caseof refusal to
obey a subpoena served

None.

Only appliesto Indian Oil
and Gas leases.




Management Service)

the power to issue
administrative subpcenas.
Section 107 providesin
pertinent part:

(8) Incarrying out his
duties unde this Act the
Searetary may conduct any
investigation or other
inquiry necessary and
appropriateand may
conduct, after notice, any
hearing or audt, negessary
and approprige tocarrying
out his duties under this
Act. In connection with
any such hearings, inquiry,
investigaion, or audt, the
Secretary is al so authori zed
wherereasmably necessary

(3) torequire by subpena
the attendance and
testimony of witnesses and
the production of all books,
papers, praduction and
financial records,
doauments matter, and
materials, as the Secretary
may requed;

upon any person under
this section, the district
court of the United States
for any district in which
such person isfound, re-
sides, or transacts
business, upon
application by the
Attarney Geneal at the
request of the Seaetary
and after notice to such
person, shall have
jurisdicdion to issue an
order requiring such
persan to appear and
givetestimony before the
Secretary or toappear
and produce documents
before the Secretary.

Any failure to obey such
order of the court may be
punished by such court
as cantempt thereof and
subject toa penalty of up
t0 $10,000 aday.

US Department of
theInterior

Office of the Inspector
General

Department of the Interior

Inspector Generd Act of
1978, Public Law No.
95-452, 5 U.S.C. App. 3
[Thisisthe same
authority exercised by
othe Inspectors
Generd]. Specifically,
|.G. subpcena authority
stems from 5U.S.C.
App. 3 §6(a)(4).

Administrative subpcena
authority is generally
recognized as limited to
subpoena duces tecum.
The statutory language
provides as follows:

Each Inspedor General . . .
isauthorized . . . torequire
by subpoena the produdion

In the event of refusal to
obey, a court order may
be obtained through
petition to enforce filed
in the appropriate U.S.
district court.

Nonespecific tothe
Inspector General Act;
stat utory notification
requirements ar e followed
for Inspector General
subpoenas i ssued pursuant
to the Right to Financial
Privacy Act of 1978, 12

U.S.C. 88 3413 & 3421.

The Office of the
Inspecta General has
established within the
officevarious pdicies and
procedures regarding
subpoena request and
issuance




The D epartment of
Justice autharity to
prosecute subpoena
enforcement acti ons on
behalf of thel Gs stams
from DOJ scharter to
conduct litigation in
which the U.S. is
interested. That
authority appears
generaly in 28 U.S.C.
Ch. 31 and particularly at
28 U.S.C. 8§ 516-519.

of all information,
documents, reports,
answers, records, accounts,
papers, and

othe data and
documentary evidence
necessary in the
performance of the
functions assgned by this
Act, which subpoena, in
the case of contumacy or
refusal to obey,

shal | be enfor ceable by
order of any appropriate
United Statesdistrict court:

Provided, That procedures
other than subpoenas shall
be used by the Inspector
General to oltain
documents and infor mati on
from Federal agendes.

US Department of
theInterior

Officeof the Sdicitor,
Division of Mineal
Resources

Surface Mining Contr ol
and Reclamation Act of
1977 (SMCRA), Pub. L.
No, 95-87, 30 U.S.C.
§81211(c)(1), 1264(e).

30 C.F.R. §8764.17,
769.17, 775.11(b)(3)(i),
and 800.40(g)

43CFR. 88
4.1121(8)(2),
4.1121(8)(3).

SMCRgives bah the
Secretary, acting through
OSM, 30 U.S.C.
§81211(c)(1), and
regulatory authorities, 30
U.SC § 1264(e), the power
to issue ubpoenas, to
compel the attendance of
witnesses and the
production of written or
printed material. The
Secretary’s regulation at 43
C.F.R. 88§ 4.1121(a)(2)
authorizes ALJs to issue
administrative subpoenas
for hearings. The
Secretary’ s regulation at
4.1121(a)(3) givesALJs

The agency has taken the
position that all
subpoenas (investigative,
hearing, and deposi tion
subpcenas) qualify as
“ordersof the Secretary.”
Pursuant to30 U.S.C. §
1271(c), the Secretary is
authorized “ to request
the Attorney General to
ingitute acivil action for
relief..whenever [a]
permittee or hisagent
(A) fails or refuses to
comply with any order
issued by the Searetary
under this Ad... or (E)
refusesto furnish any

SMCRA contains no
notification requirements
for subpoenas. However,
notification isgiven via
personal service of the
subpoena consistent with
Rule 4 o the Federal
Rulesof Civil Procedure.
Discovery proceedings
before the Office of
Hearings and Appeals
(“OHA™) are cover ed by
the Secretary’s

regul ations at 43 C.F.R.
84.1130 through 4.1141.
It isour understanding
that documents or
testimony subpoenaed are

The standards qualifies
and procedures for
investigative subpoenas
are controlled by an OSM
directive dated October
19, 1993 entitled
“Subpoenas to Compel
the Attendance of
Witnesses, the Producti on
of Written or Printed
Material, or Both.”

The standards qualifies
and procedures for
hearing subpoenas are
controlled by the ALJ
pursuant to 43 C.F.R. §8
4.1121(a)(2) and
4.1121(a)(3).




authority to “issue
appropriateorders relaing
to discovery.” The
Secretary is authorized
under 30 U.S.C. §
1211(c)(2) to “make those
investigaionsand
inspections necessary to
ensure compliancewith
thisAct.” Itisthis power
that authorizes the

useli ssuan ce of
investigative subpoenas.

infarmation or report
requested by the
Secretary in furtherance
of thisAct, or (F) refuses
to pemit access to, and
copying of, such records
as the Seaetary
determinesnecessry....”
The agency has further
taken the pasition that
the “any other
appropriateorde”
language of Section
1271(c) is broad enough
to authori ze enforcement
of sulpoenas to pele
other than permittees or
their agents. However,
to aur knowledge no
court has ruled on this
issue.

public records, except
where SMCRA provides
for confidenti ality (such
as “trade scre and
pricing informati on
covered at 30C.F.R. §
870.16(c), which
referencesprotection to
the extent authorized by
the Privacy Act andthe
Freedom of Infor mati on
Act (5US.C. §
552(a),(b)).

US Department of
thelInterior

Office of the Solici tor

Compr ehensive
Environmental Response,
Compensation and
Liability Act (CERCLA)
section 122(e)(3)(B), 42
U.S.C. section
9622(e)(3)(B)(“ Colledio
n of Information”).
Executive Order 12580,
52 Fed. Reg. 2923 (Jan.
23, 1987), section 4(b)
(delegating CERCLA
section 122 authority to
the Secretary o the
Interior with resped to
releases or threatened
releases e facilities not
on the Nationa Priorities
List (NPL) where the
release is an or the sole
source of the releaseis

Authori ty to collect

infor mati on necessary or
appropriateto prepare non-
binding preliminary
alocations o responsikility
in CERLA actions, or for
otherwise implementing
section 122 of CERCLA

(“ Settlements”). Authority
to requir e the attendance
and testi mony of witnesses
and the production of
reports, papers, documents,
answers toquegions and
other infarmation that
Interior deems necessary.
Section 122(e)(3)(B).

Section 122(e)(3)(B)
providesthat “in the
event of contumacy or
failure or refusal of any
person to obey any such
subpoena,” any district
court in which venue is
proper shall have
juridiction toorde any
such person to comply
with such subpoena.

Section 122 provides
generally for notice to
responsible parties of
their potential liability
under CERCLA.

Section 122(e)(3)(A)
requires thedevel oppment
of guidelines for
preparing nonkinding
preliminary a locati ons of
respansibility. The
President may provide a
nonbinding prdiminary
alocations of

responsibil ity, after
completion of the
remedial
investigation/feasibility
study, “when it woud
expedite sttlements
under this section and
remedial action.” Section
122(8(3)(A). The non-
binding allocation shall
not beadmissible as
evidence in any




from any facility under
the jurisdiction, custody
or cantrol d the
Depatment o the
Interior). The authority
may be exercised only
with the concurr ence of
the Attorney General.

proceed ng, and no caurt
shall have jurisdiction to
review the nonbinding
alocation of
responsibility. Section
122(e)(3)(C). Interior can
only execise this
authority with the
conaurrence of the
Attorney General.
Executive Order 12580,
section 4(b).

Department of the
Interiort

16 U.S.C. § 470ff

Archaeologi cal resources
protection

Department of the
Interiort

43 U.S.C. §1619

Alaska native claims
settlement

Department of the
Interiort

25 U.S.C. § 3007

Native Americans Graves
Protection and Repatriati on

Department of the
Interiort

30U.S.C. §1735

Upon written request of
any State, the Secretary is
authorized to delgyate
authority to any State with
respect toall Federal land
within the State.

Department of
Energy &
Department of the
Interiort

42 U.S.C. §6381

Energy database and
ener gy infor mati on

Department of
L abor

Department of
L abor

Employee Reirement
Income Security Act, P.
L. 93-406, 29 U.S.C.
1134(c)

“For the purposes o any
investigation provided for
in thistitle, the provisons
of 889 and 10 (rdating to
the attendance of witnesses

If a subpoena needs
enforcemant, itis
referred to the Offi ce of
the Solicitor who then
takes the appropriate

29 CFR Parts 70-71
(gengral DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

The Secretary may not
subpoena the books and
records of any employee
benefit plan more than
oncein al12-month period




and the production of
bodks, records, and
documents) of the Federal

Trade Commission Act (15

U.S.C. 49, 50) ar e hereby
made applicable (without
regard to any limitation in
such sectionsrespecting
persons, partnerships,

banks, or common carriers)

to the jurisdiction, powers,
and duties d the Searetary
or any officers designated
by him.”

stepsto file an action in
the appr opriate Uni ted
States District Court.
Gengally, the
Department simply seeks
to compd the respondent
to appear for the
deposition or comply
with the request for
documents contained in
the adminigtr ative
subpoena.

In mog cases, the
subpoenas will damand
production of documents
within thirty days. In
somecircumstances the
time period is shorter or
longer, e.g., statute of
limitations considerations,
the respondent is
represented by an
attorney who agrees to
take service, and setsa
particul ar date for
compliance. PWBA does
not “notify targets’ or
potential defendantsthat
administrative subpoenas
have been served on
others.

PWBA abidesby the
requirements set forth
under the Right to
Financial Privacy Act
where appropriate, (eg.,
not i nvolvi ng the assets of
an employee benefit
plan—an entity not
covered by the RFPA)
and by any other privacy
or confidentiality
requirementsthat may

aoply.

unless the Secretary has
reason to bdieve that a
violation of ERISA may
exist. (29 U.S.C.
1134(b).)

The Secretary of Labor
has delegated the
authority to issue
subpoenas to the A ssistant
Secretary of Penson and
Welfare Benefits. The
Assistant Secretary hasre-
delegated this autharity to
the Director of
Enforcement and tothe
Regonal Diredorsof the
Penson and Welfare
Benefits Admi nistration
(PWBA).

PWBA Regional
Diredorsexecuteand
issue administr ative
subpcenas. They may
also re-delegatethat
authority to other regional
office personnel.

The Office of the Salici tor
of Labor reviews all
subpoenas, except for
accommodeati on
subpoenas. All
subpoenas, induding
accommodeati on
subpoenas, must be
approved by Officeof the
Solicitor, if omeone
other than a Regional
Director or Associate




Regonal Diredor sgns
them. Attorneyswith the
Office of the Solicitor
eithe conduct depaositions
that arenoticed pursuant
to a subpoena ad
testificandum o assist the
investigatorsin doing so.

Chapter 33 of the PWBA
Enforcement Manual sds
forth detailed procedur es
and instructions for
issuing subpoenas
(http://www.dol.gov/dol/p
whba/public/programs/oem
anual/chap33.htm).

Department of
L abor

Fair Labor Standards Act
(FLSA), [June 25, 1938,
ch. 676, Sec. 9, 52 Stat.
1065; 1946 Reorg. Plan
No. 2, Sec. 1(b), eff. July
16, 1946, 11 F.R. 7873,
60 Stat. 1095], 29 U.S.C.
209

“Far the purpose of any
hearing or investigation
provided for in this
chapter, the provis ons of
sections 49 and 50 of title
15 (rdating to the
attendance o witnessesand
the production of books,
papers, and documents),
are made applicalde tothe
juridiction, powers, and
duties of the Administrator,
the Secretary o Labor, and
the industry committees.”
29 U.S.C. 209

“The Administrator or his
designat ed representatives
may investigate and gather
data regar ding the wages,
hours and cther conditions
and practices of
employment in any
industry subject tothis

“Andin case of

disobedi enceto a
subpoena the

[Seaetary Administrator/
Committees] may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the

[Seaetary Administrator/
Committees], a to
produce documentary
evidence ..., or to give
evidence touching the

CFR Parts70-71 (genera
DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
some cases.

DOL Employment
Standards
Administration’s Wage
and Hour Divison's Field
Operations Handbook,
Section 86b




chapte, and may enter and
inspect such placesand
such records (and make
suchtransariptions
thereof), question such
employees, and investigate
such facts, conditions,
practices or matters as he
may deem necessary or
appropriateto deermine
whether any person has
violated any provis on of
this chapter, a which may
ad in the enforcement of
the provisions of this
chapter.” (29 U.S.C. 211)

matter in question; and
any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”
15U.S.C. 49,
incorporated into 29
U.S.C. 209.29

Department of
L abor

Family Medical Leave
Act, P. L. 103-3, 29
U.S.C. 2616

“For the purposes o any
investigation provided for
in this section, the
Secretary shall have the
subpoena authority
provided for under section
209 of thistitle” [Section
209 refersto the Fair Labor
Standards Act, di scussed
above.]

Employe's are required to
keep catain records and to
disd o tham to the
Secretary upon her request.
29 C.F.R. 825.500

“Andin case of
disobedi ence to a
subpoena the
[Seaetary/ Administrator/
Committees] may invoke
the aid of any court of
the United Statesin
requiring the attendance
and testi mony of
witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the
[Seaetary/ Administrator/
Committees], a to
produce documentary
evidence..., orto give
evidence touchingthe
matter in question; and

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other privacy/natification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
some cases.




any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”
15U.S.C. 49,
incorporated into 29
U.S.C. 209.

Department of
Labor

Federa Employees
Compensation Act,

ch. 458, 39 Stat. 742

(1916), 5 U.S.C. 8126,
20 CFR 10.619 .

“The Seaetary of Labor, on
any matter within his
jurisdiction under this
subchapter, may -

(2) issue subpoenas for and
compel the attendance of
witnesses

within a radius of 100
miles...(4) require the
production of books, papers,
documents, and

other evidence. “

5 U.S.C. 8125 states that
if aperson "disobeys or
resists alawful order or
process in proceedings
under this subchapter
before the Secretary of
Labor" the Secretary or
his represent ative must
“catifythe factsto the
district court having
jurisdiction in the place
wherehe issitting. The
court must, in a summary
manner, hear evidence as
to the acts complai ned of
and if the evidence
warrants, punish the
individual in the same
manner and to the same
extent as for a contempt
committed beforethe
cout or commit the
individual an the same
condtions as if the
forbidden act had
occurred with reference
to theprocessof or in the
presenceof thecourt.”

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
disdoaure of information
or material s)

20 CFR 10.10

Other privacy/noti ficati on
requirements, includngthe
Right to Fnancid Privacy
Act, Trade Secrets Act, or
HHS Medical Privacy
regulations, may apply in
some cases.

Federal (FECA)
Procedure Manual, Part 2
-- Claims, Hearings and
Review of the record
Chapters 2-1601-6(f) & 2-
1608-8(€) (January 1999)
(copy

atached) .[http: /Mww.nfo
web.com/agi-binfom_isap
i.dll Tlientl D=14985&inf
obase=dol-14&softpage=r
e ManView]

Department of
L abor

Fedeal Mine Safety and
Hesalth Act of 1977, P. L.
95-164, 30U.S.C. §

813(b) , 30 CFR 844.26

“For the purpose of making
any invedigation of any
accident or other
occurrence rdating to

hed th or safety in acod or
other mine, the Secretary

“In case of contumacyin
refusa to obey a
subpoena served upon
any person under this
sedion, the distric court
of the United States for

No overriding standards
or procedures Specific
procedures ar e sometimes
developed for purposes of
specific hearings.




may, after notice, hdd
public hearings, and may
sign and issue subpoenas
for the attendance and
testimony of witnesses and
the praduction or relevant
pape's, books, and
documents, and administer
oaths.”

Fedeal caurts have long
recognizedthat the
subpoena power of the
Secretary under this and
the predecessor Federal
Coa Mine Health and
Safety Act of 1969 (P. L.
91-173) islimited topublic
hearing settings United
Satesv. Blue Diamond
Coal Co. 667 F2d 510, 519
(6" Cir. 1981); UMWA v.
Martin, 785 F. Supp.
1025,1027 footnote 1
(DDC. 1992). Thus, it is
clea bath from the
wording of thestatute and
the court interpreations
that the subpoena power of
the Mine Act islimited to
investigatory public

heari ngs being conducted
by the Secreary.

any district in which
such person isfound or
resides or transacts
business, upon
application by the United
States and after notice to
such person, shall have
jurisdidion to issue an
order requiring such
persm to appear and
givetestimony before the
Secretary to appear and
produce documents
before the Secretary or
both, any failure to obey
such order of the court
may be punished by such
court as a contempt
thereof.” (30 U.S.C. 813)
29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other

privacy/noti ficati on
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
Some Cases.




Department of
Labor

Ingpector Generd Act of
1978, P. L. 95-452, 5
U.SC. App. 3, section 6

The Act gives the | nspector
General authority to
subpoena documents,
reports, answers, records,
accounts, papers and other
data and doacumentay
evidence necessary to cary
out its functi ons. It does
not provide tesimonial
subpoena authori ty.
Additionally it provides
that procedures ather than
subpoenas be usedto
obtain information and
documents from Federal
agencies.

Enfarcement is by the
Attarney Geneal, at the
request of the Inspector
General, in US Didtrict
Court. No specific
sanctions.

No noti ficati on
requirementsin the IG
Act.

The Right to Financial
Privacy Act and certain
Medical Privacy
provisions may apply to
Inspecta General
subpoenas. These contain
notification provisions.

Only the Inspector
General or the Deputy
Inspectar General at the
Department of Labor have
authority to issue
subpcenas. OIG has
internal procedures
relating to issuance of
subpoenas; these are
currently undergoing
revis on and are not
available OIG has no
regulations or publi shed
procedures.

Department of L abor Management “Far the purpose of any Enfarcement is by the 29 CFR Parts 70-71 Employment Standards
L abor Reportingand Disclosure | investigation provided for Attarney General, at the | (geneal DOL regulations | Admi nistration/ Office of
Act, P. L. 86-257, 29 in this dhapter, the request of the Secretary governing privacy and Labor Management
U.S.C. 521(b). provisions of sections 49 of Labor, in US District discl osure of information Standards Operation
and 50 o tile 15(relaing | Court. 29 U.S.C. 521, or materia s) Manual, Chapter 39 [copy
to the attendance of incorporating 15 U.S.C. attached]
wnnessgs and the 49 Other privacy/notification
production of books, requirements, induding
papers, and dqcuments), the Right toFinancial
are made applicalde tothe Privacy Act, Trade
jurigdiction, powers, and Secrets Act ,or HHS
duti es of the Secretary or Medical Pri'vacy
ay officer s designated by regulations, may apply in
him. Some Ccases.
Department of Longshore and Harbor “The deputy commi ssioner | Sedion Z7(b) of the 29 CFR Parts 70-71 District Director: The
L abor Worker s Compensation or Board shall have power Longshore Act, 33 (genega DOL regulations | Longshore and Harbor

Act, ch. 509, 44 Stat.

to preserve and enforce

U.S.C. § 927(), sets

governing privacy and

Workers Compensation




1424 (1927), 33 U.S.C.
927(a)

Coverage o the LHWCA
has been extended under
other fedaal statutes to
cover other injured
employess including:
certain persons empl oyed
at military, air and naval
bases outside the United
States purauant tothe
DefenseBaseAct, ch.
357 55 Stat. 622 (1941),
42 U.S.C. 81651 et seq.;
civilian employees of
military exchanges under
the Nonap propriated
Fund Instrumentaliti es
Act ch. 444, 66 Stat. 139
(1952),5U.S.C. §8171
and; employees working
on the Outer Continental
Shelf pursuant tothe
Outer Continental Shelf
Lands Act. ch. 345, 67
Stat. 462 (1953), 43
U.S.C. 81331 et sq.
We are not treating these
as separate statutes for
purposes of this study.
The Black Lung Benefits
Act also incor porates
certain LHWCA
provisions and is
discussal separately
above.

order during any such
proceedings; to issue
subpoenas for, to
administer oaths to, and to
compel the attendanceand
testi mony of witnesses, or
the production of books,
papers, documents, and
othe evidence, or the
taking of depasitions
before any designated
individual compeent to
administer oaths; to
examine witnesses; and to
do all things confamable
to law which may be
necessary to enable him
[effedtively] to discharge
the dutiesof his dfice.”?

Prior to 1972, hearing
authority wasveged in the
Deputy Commissioner. In
1972, the LHWCA was
amended to provide for the
transfer of the hearing
authority fraom the Deputy
Commissioner to the Office
of AdministrativeLaw
Judges. Pub. L. No. 92-
576, 86 Stat. 1251(1972),
33U.S.C. §919(d). As
such, an administrative law
judge has dl the powers
and duti es provi ded to a

“ deputy commi ssioner”
under sedion 27 of the Ad.
SeePerooatsv. Maine
Terminal Corp., 15 BRBS
151, 153-154 (1982). This
necessarily includes the
authority, under section

forth the enforcement
mechanismsand
sanctions avai lable for
those individuals who
fail to comply with a
subpoena. Section 27 (b)
directs the "deputy
commissioner" and the
Board to certify thefacts
to thedistrict court
havingjurigiction in the
placeheissitting. The
district court will "in a
summary manne hear
evidenceas to the acts
complained of and if the
evidence so warrants,
punish such person in the
samemanner andto the
sameextent as for a
contempt committed
before the court, or
commit such person
upon the same caonditions
as if doing of the
forbidden act had
occurred with reference
to theprocessof or in the
presence of the caurt.”
33U.S.C §927(b).

The ALJregulations also
provide for sanctions for
individuals who do not
comply with subpoenas.
29 C.F.R. 88 18.6(d)(2),
18.24(d). Under § 18.1
of the regulations,
howeve, “tothe extent
that these rul es may be
inconsistent with arule
of special application as

discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
some cases.

No specifi ¢ noti ficati on
procedures for di strict
director [deputy
commissioner] subpoenas.

For ALJ subpoenas. If a
party's wri tten appl icati on
for a subpoenais
submitted threewarking
days or lessbefore the
hearing to which it
relates, a subpoena shall
issue at the discretion of
the Chief Administrative
Law Judge or presidng
administrative law judge,
as appropriate. A motion
to quash or limit the
subpoena must be filed
within ten days of receipt
of a subpoena but no later
than the date of the
hearing. The person
againg whom the
subpcenais direded may
fileamotion to quash or
[imit the subpoena,
setting farth the reasons
why the subpoena shoud

Act Procedure Manual,
Part 3—CaseEvaluation,
Procedures for reporting
Fraud and Abuse Chapter
3-700(5)(e)(3); Part 4--
CaseAdjudication,
Authority of the District
Director Chapter 4-
400(11); Part 5--Medical,
Policy on medical fees5-
500(4)(c)(2).
[http://www2.dol .gov/dol/
esa/public/regs/complianc
e/owcp/l somO1.pdf]

OALJ: 29 CFR 18.24
(gengal ALJ subpoena
regulations)

OALJ subpoena gui dance:
OALJ subpoena gui dance:
http://www.qalj.dol.gov/s
ubpoenas.htm

Board: 29 C.F.R. §
802.103Fr equency of Use:

District Director: DOL’s
Employment Standards
Admi nistration/ Office of
Worker s Compensation
Programs/Branch of
Hearings and Review
does not maintain
statistics on subpoena
requestsor denials.

The Office of
Administrative Law
Judges estimates that
7065 subpoenas are issued
inatypical year.




27(a), toissue ubpoenas.
Inlight of this transfer of
authority, the Benefits
Review Board, which
handles appeals of Black
Lung and Longshore cases,
has hel d that the district
diredorsdo na havethe
powe to issue subpoenas.
Mainev. Brady Hamil ton
Stevedore Co., 18 BRBS
129 (1986). The Board so
ruled, reasoning that the
Deputy Commissioner’s
subpoena power, under
section 27(a), wasan
adjunct of the Deputy
Commissianer’ shearing
authority. Thus, the Board
condudead that when the
hearing authority was
transferred to the Offi ce of
Administrative Law
Judges so necessarily was
the subpoena power. 1d.

(The Board did
nevathelesshdd in Mane
that a party may avail itself
of discovery while the case
is pending befare the
Digtrict Director by
applying to the chief
administrative law judge to
request a subpoena while
the case is pending befare
the district director. 1d.)
The Director, OWCP,
howeve, disagrees with
the Board’s Maine
decision, believing that,
notwithstanding the
transfer of hearing
authority to the Offi ce of

provided by statute,
executive order, or
regulation, the latter is
controlling.” 29 C.F.R §
18.1. Because § 27(b) of
the A ct appears to be
such a“ruleof ecial
applicatian,”
enforcement of
subpoenas wauld appear
to be controlled by the
proceduresoutlined in
section 27(b), not those
disaussdl in sections
18.6(d)(2.

The Board regulations
simply repeat the
statutory | anguage of §
27(b) in seting forth the
proceduresit will follow
if any pasonin

proceed ngs befare the
Board disabeys or resists
any lawful order or
proces. 29 C.F.R §
802.103(b).

be withdrawn o why it
should be limited in
scope. A responseto the
motion to quash or limit
must be filed within ten
days of service. The ALJ
must rule on the motion
immed ately after the
response is due and his
order must gedfythe
date, if any, for
compliance with the
spedfications of the
subpoena. Sservice o the
subpoena may be
accomplished by certified
mail or by any per son
who is not less than 18
years of age. A witness,
other than awitness for
the Federal Government,
may not berequired to
attend a deposition or
hearing unless the
mileage and witness fee
applicable towitnessesin
courts of the United
States for each date of
attendanceis paid in
advance o thedate of the
proceading. 29 C.F.R 8
18.24. Tothe extent that
any Stuation isnot
provided for or controlled
by theserules or by any
stat ute, ex ecutive order or
regulati on, the Rul es of
Civil Procedure for the
District Courtsof the
United Sates will apply.
29 C.F.R.§18.1(q).

Benefits Review Board:
The Board is an appellate
tribunal. It doesna, in
practice, issue subpoenas.




Administrative Law
Judges, the subpoena
power al isa necessary
component i n the Di strict
Director’s exercise of his
investigative authority
under section 19 and thus
sedion 27(a)’s sulpoena
power alsocontinues to
reside with the district
director.

For Benefits Review
Board: No gecific
notificati on procedure.

Department of
L abor

Longshore and Harbor
Worker s Compensation
Act (LHWCA)

33U.SC. 944, 20CF.R.
§ 702.147(b)

The Secretary of Labor is
also charged with the
administration of a*“special
fund” under §44 of the
Act, financed by covered
employers and i nsurance
carri ers, which makes
paymentsin certain cases
includi ng, casesin which
an empl oyer is awarded
“specid fund” relief
because its liability has
been augmented by an
injured worker’s pre-
exigding disability, and
cases where compensation
awards cannot be satisfied
because of the insolvency
of theemployer. 33 U.SC.
944, A separate grant of
subpoena authority is given
to the Sexretary to
administer the gpecial fund.
Section 44(c) providesthat
“far the purpose of any
hearing or investigation
related to determinations or
the enforcement of the
provisions of [§ 44], the
provisions of sedion 9 and

The aid of any court of
the United States can be
invoked in requiring the
attendance and testimony
of witnesses and the
production of
documentary evidence,
and indi viduals,

partner ships or

corpor aions "may be
punished by such court
as a contempt thered."
15 U.S.C. §49. Any
person who disabeys an
order of adistrict court
to comply with a
subpoenawill "be

puni shed by afine of not
less than $1,000 nor
more than $5,000, or by
imprisonment for not
more than one year, or
by both such fineand
imprisonment.” 15
U.S.C. § 50.

29 CFR Parts 70-71
(geneal DOL regulations
governing privacy and
discl osure of i nformation
or materials)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
sSome cases.




10 (rdating to the
attendance d witnessesand
the production of books,
paper s, and documents) of
the Federal Trade

Commi ssion Act of
September 16, 1914, as
amended (U.S.C., title 15,
secs. 49 and 50) ar e hereby
made gpplicableto the
juridiction, powers, and
duti es of the Secretary of
Labor.” Section 49
provides theauthority to

i ssue subpoenas for the
atten dance of witnesses or
the submiss on
documentary evidence
fromany person,

partner ship or corporation
being investigated against.
15U.S.C. §49. Such
authority also applies for
hearings and the taking of
depasitions during the
course o an investigation.
Id.

Department of
Labor

McNamara-O Hara

Service Contract Act, P.

L. 89-286, 41 U.S.C.
353(a), 29 CFR 6.4,
6.6(b)

“Enforcement of chapter
Sections 38 and 39 of this
title [Walsh-Healey Ad]
shall govern the Seaetary's
authority to enforce this
chapter, make rules,
regulations, issue orders,
hold hearings, and make
decis ons based upon
findings of fact, and take
other appropriate action
hereunder.” (41 U.S.C.
353(a))

“...The Secretary of Labor

“In case of contumacy,
failure, o refusal of any
person toobey such an
order, any District Court
of the United States or of
any Territory or
possession within the
juridiction of which the
inquiry iscarried on, or
within thejurisdiction of
which said person who is
gui Ity of contumacy,
failure, or refusal is
found, or resides or
transacts bus ness, upon

29 CFR Parts 70-71
(geneal DOL regulations
governing privacy and
discl osure of i nfformation
or materials). 29 CFR 6.4

DOL Employment
Standards
Administration’s Wage
and Hour Dividon’s Field
Operations Handbook,
Section 86h.




or his authorized

repr esentatives shal | have
power to make
investigations and findings
as provided in sections 35
to 45 of thistitle...” (41
U.S.C. 38, incor porated by
41 U.S.C. 353(a))

“Upon his own motion or
on application of any
person affected by any
ruling o any agency o the
United Statesin relation to
any proposal or contract
invdvingany o the
provisions o sections 35 to
45 of thistitle, and on
complaint of abreach or
vidation of any
representation or
stipulation as provided in
said sctions, the Secretary
of Labor, or an impartial
representative designated
by him, shdl have the
power tohold hearings and
to issueorders requiring
the attendance and
testimony of witnesses and
the production of evidence
under oath.” (41 U.S.C. 39,
incorporated by 41 U.S.C.
353(a))

the application by the
Secretary of Labor or
representative designated
by him, shd | have
jurisdiction toissue to
such person an order
reguiring such person to
appear before him or
representative designated
by him, to produce
evidence if, as, and when
so ordered, and to give
testimony relating to the
matter under
investigation ar in
quedion; and any failure
to dbey such order of the
court may be puni shed
by said court as a
contempt thereof[.]” (41
U.S.C. 39, incorpor ated
by 41 U.S.C. 353(a))

Department of
L abor

Migrant and Seasonal
Farmworker Protection
Act, P. L. 97-470, 29
U.S.C. 1862(b), 20 CFR
636.7.

“The Secretary may issue
subpenasrequiring the
attendance and tegimony
of witnesses or the
production of any evidence
in connection with such

“And in case of

disobedi ence to a
subpoena the [Secr etary]
may invoke the aid of
any court of the United
States in requiring the

15U.S.C. 49,
incorporated into 29
U.S.C. 1862(h).29 U.S.C.
1862(b) (confidentidity)

29 CFR Parts 70-71




investiga@ions The
Secretary may administer
oaths, examine witnesses,
and receive evidence. For
the purpose of any hearing
or investigation provided
forin this chapter, the
authority contained in
sections 49 and 50 of title
15 [Federa Trade
Commission Act], relating
to the attendance of
witnesses and the
production of books,
papers, and documents,
shall be available tothe
Secretary. The Secretary
shall condud investigations
in a manner which protects
the confidentiality of any
complainant or other party
who provides i nformation
to the Secretary in good
faith.” 29 U.S.C. 1862(b).

“To carry out this chapter
the Secretary, either
pursuant to acomplai nt or
otherwisg, shall, asmay be
appropriate, investigate,
and in connection
therewith, enter and inspect
such places (induding
housng and vehicles) and
such records (and make
transcriptions thereof),
guegion such personsand
gather such information to
determine compliancewith
this chapter, or regulations
prescribed under this
chapter.” 29 U.S.C.

attendance and tegimony
of witnesses and the
production of
documentary evidence.
Any of the district courts
.. may, in case of
contumacy or refusal to
obey a subpoena ... issue
an order requiring such
person, partner ship, or
corporation to appear
before the [Secretary], or
to praduce documentary
evidence ..., or to give
evidence touching the
matter in question; and
any failure to obey such
order of the court may be
punished by such court
as a contempt thered..”

(general DOL regulations
governing privacy and
discl osure of i nformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
some Cases.




1862(a).

Department of
L abor

Ocaupational Safety end
Health Act, P. L. 91-596,
29 U.S.C. 657(b)

“In making hisinspections
and investigations under
this Act the Secretary may
require the attendance and
testimony of witnesses and
the production of evidence
under oath.”

“In case of a contumacy,
failure, o refusal of any
person to obey such an
order, any district court
of the United States or
the United Statescourts
of any territory or
possession, within the
jurisdiction of which
such person isfound, or
resides or transacts

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

29 CFR 1903.9 (Trade
Secrets)

29 CFR 1913.10 (Rul es of

OSHA Fid d Inspection
Reference Manual,
Chapter |1, section A. 2. c.
3

(htt p://www.osha-d c.gov/
Firm_osha_data/100006.h
tml)

OSHA Instruction ADM
4.4 AUG 19 1991

bug pess_; upon the Agencgy Practice an_d g‘gh‘yéwg\?;ga?;ﬁ
application by the Procedure Concerning DM 4. 4.html)
Secretary, shall have OSHA Aaessto —-="
jurisdiction toissue to Employee Medical
such person an order Records)
requiring such person to
appear to produce
evidence if, as, and when
so ordered, and to give
testimony relating to the Other privacy/natification
matter under requirements, induding
investigation or in the Right to Financial
quedion, and any failure | Privacy Act, Trade
to cbey such order of the | SecretsAct, or HHS
court may be puni shed Medical Privacy
by said court as a regulations, may apply in
contempt thereof.” some cases.
Department of Program Fraud Civil The Inspector General is Enfor ced by petition of No specifi ¢ noti ficati on None

L abor

Remedies Act, P.L. 99-
509, 31 U.S.C. 3804, 29
CFR 22.4, 22.23

the "investigating dfficial”
and canrequire the
production of material

similar to that which can be
obtained under the IGAct -

- that i s, records, data, etc.
but not testi mony. Under
the PFCRA, thereisa
furthe limitaion - the
only data

which can be subpoenaed

the Attorney General
who can seek an arder
fromthe Distria Court
where the person
receving the subpoena
resides or conducts
business.

A failure to okey the
order of thecourt is
contempt.

procedures. Sulbpoenas
for records may be
subject to the natification
provisions d the Right to
Finandal Privacy Act and
Medical Privacy Acts
when they apply.




isthat which isnot
otherwise reasonably
avail &bl eto the authority.

Additionaly the Act
providesautharity to the
presiding dfficer of an
Administrative hearing to
subpoena doaumentsand
testi mony.

Department of
Labor

Trade Act of 1974, P.L.
93-618, 19 U.S.C. 2321,
29 CFR 90.14

The Secretary o Labor
may require by subpoena
the attendance of witnesses
and the production of
evidence necessary to
make a deter mination
whether to certify a worker
group as eligibe to apply
for assistance under the
TAA and NAFTA-TAA
programs. 19 U.S.C.
2321(a).

“If a person refuses to
obey a subpena issued
under subsection (@) of
this section, a United
States didrict court
within thejurisdiction of
which the rd evant
proceeding under this
part isconducted may,
upon petition by the
Secretary, issue an order
requiring compli ance
with such subpena.” 19
U.S.C. 2321(b).
Enforcement is through
DOJ. No specified
sanctions.

Subpoenas under this
section must be served
either in person or by
certified mail, return
recapt requeded, and the
compliance date far the
subpoenas must be no less
than seven (7) days from
the date of service.

In practice, DOL’s
Employment and Training
Admini gtrati on’'s Office
of Trade Adjugment
Assistance (OTAA) uses
this subpoena authority to
obtain confidential
busnessdata necessary
for detemining whether a
firm, for whose
employees a petition for
certification under TAA
or NAFTA-TA A has been
filed, has been impacted
by imports or has shifted
production to Canada or
Mexico.

29 CFR Part 90, provides
for confidentiaity of

In pradtice subpoenas are
used only as a last resort,
when repeated requests
for necessary business
data have been refused or
left unanswered by a firm
whosedata OTAA seks.
Typicaly, OTAA
precedesthe serving of a
subpoena with the
deliveryto thefirmin
question of a“pre-
subpoena’ letter, warning
the firm that asubpoena
will be rved if the firm
does not provide the
necessary data by a
spedficdate If the firm
continues to refuse to
provide the data or leaves
the pre-subpoena letter
unanswered, then OTAA
serves a Jubpcena on the
firm. TheU.S.
Department of Justice
seeks enforcement on
behalf of DOL.




business data, which
would includeany data
obtained via a subpoena.
Specifically, 29 CFR
90.16(c) and (f) provide
that published noti ces of
affirmati ve and negative
determinations,
respectively, shall
excludeconfidential
business information, as
identified by the
certifying officer (whois
astaffer inthe ETA
Division of Trade
Adjustment Assidance).
Also, 29 CFR 90.32(b)
states that confidential
business information is
not availabde tothe
public. Finaly, 29 CFR
90.33 addresses
confidential business
information in detail.
This provision defines
confidential business
information as trade
secrets and commercial
and financial infarmation,
which are dbtained from a
person and are privileged
or confidential, as set
forth in 5 U.S.C. 552(b)
and 29 CFR Parts 70-71
Paragraph (b) of 29 CFR
90.33 requires that

confidential business
information be dearly
identified as such on each
page of a doaument
containing such
information. Fndly,
paragraph (c) of 29 CFR




90.33 states that the
certifying officer is
entitled to refuse to
accept certain information
as confidential, but that
the supplier is entitled to
notice of the rfusal and
the right to withdraw the
information if the
certifying officer makes
such arefusal.

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medical Privacy
regulations, may apply in
Some cases.

Department of
Labor

Uniformed Services
Employment and
Reemployment Rights
Act of 1994, P.L. 103-
353, 38 U.S.C. 4326(b).

“In carrying out any
investigation under this
chapter, the Secretary may
require by subpoena the
attendance and tegimony
of witnesses and the
production of documents
relati ng to any matter
under invedigation.”

Enforcement is by the
Attorney Genegal, at the
request of the Seaetary
of Labor, in US Didtrict
Court.

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)

Other privacy/notification
requirements, induding
the Right to Financial
Privacy Act, Trade
Secrets Act, or HHS
Medica Privacy
regulations, may apply in
some cases.

VETS USERRA
Operati ons Manual, pages
VI-5-9, VI-17-19.

Department of
L abor

V eterans Empl oyment
Opportunities Act of
1998, Public Law 105-

339, 5 US.C.. 3330a().

“In carrying out any
investigation under this
subsedtion, the Secretary
may require by subpoena
the attendance and

Enfarcement is by the
Attorney General, at the
request of the Searetary
of Labor, in US District
Court. 5U.S.C.

29 CFR Parts 70-71
(general DOL regulations
governing privacy and
discl osure of i nfformation
or material s)




testimony of witnesses and
the production of
doaumentsrelating to any
matter under

3330a(b)(3)-(4).

Other privacy/natification
requirements, induding
the Right to Financial
Privacy Act, Trade

investigation." Secrets Act, or HHS
Medical Privacy
regulations, may apply in
sSome cases.
Department of 29 U.S.C. § 1401 “Any arbitration
Labort proceedings under this

Arbitration of disputes
between employees and
plan sponsor s of
multiemployer plans
under ERISA

sedion hall, tothe extent
congistent with thistitle, be
conduded in the same
manner, subject to the
same limi tations, carried
out with the same powers
(including subpena power),
and enforced in United
States courts as an
arbitration proceeding
carried out under title 9"

Department of
Labor+t

29 U.S.C. § 2004

Employee Pdygraph
Protection

Department of
Labor+

30U.S.C. §813

Minerd Lands and Mining
I nspections (mandatory
safety and health standards)
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Appendix A

Administrative Subpoena Authorities Held by Agencies Other Than the Departments of Justice and Treasury

P.L. 106-544, Section 7(a), Executive Branch Study on Administrative Subpoena Authority,
Scope and Protections

T Denates supplemental entry derived from independent research, not submitted by the rd evant agency or department

* Denotes Administrative Law Judge authority (For purposes of this report, “administr ative subpoena’ authority has been defined to include all powers,
regardless of name, that Congr ess has granted to federa agencies to make an admi nistrative or civil investigatory demand compel ling document production or
testimony. Civil compulsary process authorities with provision for judicial enforcement are included. Grand jury subpoenas, administrative law judge
subpoenas, and investigative authorities requiring judicial approval are not within the scope of the report; however, descriptions of administrative law judge
subpoenas submitted by individual agendes and entities havebeen induded assubmitted.)

Name of Submitting
Agency o Entity

Source and
Common Name of
Authority (Including
Act Name, P.L. and
U.S.C. & CFRcites)

Scope of Authority
Description

Enforcement
Mechanism
Description

Notification Reqg.
and Privacy
Protections

| ssuance Standards
and Qualifiersor
Procedures

Department of
State

Holds no
adminigrative
subpoena authority,
excluding Inspect or
General

admini gtrative
subpoena authority.

Department of

22 U.S.C. 84833

In any case of serious

The Board may

Specific




Statet

injury, loss of life, or
sgnificant dest ructi on
of property at, or
related to, a United
States Gover nment
mission abroad, andin
any case of serious
breach of security
involving intelligence
activities of aforeign
government directed
at a U.S. government
mission abroad, in
certain circumstances,
the Secretary of State
isauthorized to
convene and
Accountability Review
Board.

TheBoard is
autharized toissue a
subpoena for the
attendance and
testimony of any
person and the
production of
documentary of other
evidence from any
such person if the
Board finds that such a
subpoena isnecessary
in the inter ests of
justice for the

devel opment of
relevant evidence

request the Attarney
General’s assistance
in seeking an

enfor cement order
from aU.S. district
court.

confidentiality
protectionsare
required under the
statute.




Department of
Transportation

US Department of
Transportation*

14 CFR 302.25,
Subpoenasin anoral
evidentiary hearing.
Requirethe
attendance of a
witness at a hearing
or the production of
documentary
evidence.

The administrative law
judge a the DOT
decision maker
considering an
application for a
subpoena shall issue
the subpoenaif the
application complies
with section 30225.
Any person upon
whom a aubpoenais
served has seven days
to filea motion to
guash or modify the
subpoena with the
administrative law
judgeor, in the event
that an adminigtrative
law judge has na been
assigned or is
unavailable, to the
DOT decis onmaker or
the Chief
Administrative Law
Judgefor action. If
the person to whom
the mation has been
addressed has not
acted by thereturn
date, such date shall be
stayed pending his or
her final action. The
DOT decisionmaker
may at any time

Any party may make
an application for
subpoena wi thout
notice. Any person
who objectsto the
public discl osure of
documents o oral
testimony covered by
a subpcena may file
a motion requesting
confidential
treatment pursuant
to [CFR 302.12.
Under that rule,
requests for
confidential
treatment are judged
in accordance with
the standar ds of
disclosure foundin
the Fr eedom of
Information Act (5
U.S.C. section 552).
The Right to
Financid Privacy
Act may or may not
apply. Pursuant to
14 CFR 302.27, any
person appearing as
awitnessresponse to
asubpoenais
entitled to counsel
and must be

tender ed the same

An application shall
contain a statement
or showing of general
relevance and
reasonable scope of
the evidence sought
that, in the case of
evidence, shall
describethe
documentary or
tangible evidence to
be subpoenaed with
as much particularity
asisfeasible, ar, in
the case of a witness,
the name of the
witness and a general
description of the
mater s concer ning
which the witness will
be asked too testify.
The person
considering the
application shall issue
the subpoena if the
application complies
with 14 CFR 302.25.

The subpoenapower
can be valuablein
obtaining evidencein
aviation enfor cement
proceedings pur suant
to 14 CFR 302
Subpart D. The
subpoena power is
used sparingly.




review, upon hisor her
own initiative, the

mileage and
attendance fees as

ruling of the are paid to witness

administrative law for such servicein

judge o Chief the courts of the

Administrative Judge United States.

denying a motion to

quash. In such cases,

the DOT

decisionmaker may

order that thereturn

date of a subpoena be

stayed pending action

thereon.

US Department of | 14 CFR 305.7, Requirethe attendance | The Deputy General Any issued subpoena No set standard,
Transportation I ssuance of of a per son to testify or | Counsel, the DOT shall briefly advise subject to the general

Investi gation the pr oduction of decisionmaker, Chig | the persm required style of
subpcenasin documentary evidence. | AdministrativeLaw | totestify or to submit | reasonablenessthat
informal, non- Judge or the documentary request be within the
adjudicatory, administrative law evidence of the scope o the or der
nonpublic judge designated to pur pose of the initiating the
investigati ons for preside at the Investigation and investigation.

deter mining whether
formal enforcement
action should be
instituted with
respect toalleged
violationsda DOT
order s, rulesor
statutory provisions.

reception of evidence
may issuethe
subpoena. The
person upon whom
an investigative
subpoena isserved
has seven daysto file
amotion to quash or
modify the subpoena
with the official who
issued the subpoena
If the person to who
the mation has been
addressed has not

have attached a copy
of the order initiating
the investigation.
Theinvestigation at
which the person
apears shall be
attended only by the
witnessand hisor her
counsel, the
administrative law
jude, and department
empoyees conce ned
with the conduct of
theinvestigation.




acted by thereturn
date, such date shall
be stayed pending his
or her final action.
A subpoena will be
guashed or modified
if the evidence whase
production is
required isnot
reasonably relevant
to the matter under
investigation or the
demand made does
not describe with
sufficient
particularity the
information sought,
or the subpoenais
unlawful or unduly.
TheDOT
decisionmaker may
at any timereview,
upon hisa her own
initiative, theruling
of theadministrative
law judge or Chief
Administrative Law
Judge denying a
motion to quash. In
such cases, the DOT
decisionmaker may
order that thereturn
date of a subpoena
be stayed pending
action thereon.

Unless DOT
detrmines other wise,
all ordersinstituting
the investigation
whch do not disclose
the identify of the
particular personsor
firms under
investigation shall be
published in the
Federal Rajister.
Except as otherwise
required by law, the
remainderof the
record of suh
proceedings shall
congtitute internal
DOT documents,
which shall not be
availableto the
general public. The
use of such recordsin
formal hearings
subject to 14 CFR
Part 302 shall be
subject to aviation
reguesting
confidential
treatments pur suant
to 14 CFR 302.12. If
no corrective action is
found to be
warranted after the
completion of the
investigation, all
documentary
evidence will be




returned to the
person that praduced
it. 14 CFR 305.7
requiresthat
withesses subpoenaed
to appear shall be
paid attendance and
mileage feesala 14
CFR 302.27.

US Department of
Transportation

49 U.S.C. 46104,
Evidence

The Secretary of
Transportation may
subpoena witnesses
and recordsrelated to
a matter involved in a
hear ing or
investigation from any
placein the United
Statesto the
designated place of the
hear ing or
investigation, examine
witnesses and receive
evidence at a place the
Secretary desi gnates.

If a person disobeys
a subpoena, the
Secretary or a party
to a proceeding
befor e the Secretary
may petition a caurt
of the United States
in thejuridiction in
which the proceeding
or Invedgation is
conducted to enforce
the subpoena. The
court may punish a
failureto obey an
order of the court to
comply with the
subpoena as a
contempt of caurt.
The Secretary may
designate an
employee of the
Department under
section 3105 o Title
5to carry out the
powers granted by
this action.




US Department of
Transportation

49 U.S.C. 41708,
Reports.

The Secretary of
Transportation may
requirean air carrier
or fordgn air carrie
tofilereportswith the
Department under
oath, to provide
specific answersto
questions, and tofile
agreements between
carriersrelated to
transportation.

Order of the
Department.

Order issued by the
Department and
served on the carrier
or person. The
carrier or person
may file motion
requesting
confidential
treatment pursuant to
14 CFR 302.12. The
Right to Financial
Privacy Act may or

may not apply.

To the extent that the
Secretary findsit
necessary to issue the
order to carry out 49
U.S.C. Subpart VII.

US Department of
Transportation

Inspector General
Act of 1978, as

amended, Pub.L . No.

95-452, 5 U.S.C.
app.3

Adminigrative
authority Subpoenas
ducestecum to
acquire, with respect
to the programs and
operations of the
Depar tment of
Transportation, all
information
documents, reports,
answers, records,
accounts, papers and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by
the Inspector General
Act, which subpoena,
in the case of
conformacy or refusal
to obey, shall be
enfor ceable by order

In the event of
refusal to obey, court
order dotained
through Petitionto
Enforcefiled in
appropriate district
court.

None specific to
Inspector General
Act of the Motor
Carrier Safety
Improvement Act,
however, theright to
Financid Privacy
Act. Publ. L. No, 95-
630, 12 U.S.C. §3401.
Et seq., requires
certain steps be taken
with respect toa
subpoena for
financial recor ds of
an individual.
Likewise, the Stored
Wire and Electric
Communications and
Transaction Records
Access Act. Pub.L.
No. 99-508, 18 U.S.C.
§2701, et sew.
Requires certain

Subpoena records
within purview of
audit and
investigati ve function
of DIG. A level of
review has been
established to make
that determination as
well asa
determination that
therecordsand
information sought
via subpoena is not
overbroad;
oppressive, and
otherwise meets with
all legal requirements
aswell asa
determination that
therecordsor
information cannot be
obtained otherwise.




of any appropriate
United Sates Didrict
Court. Authaity
extendsto grantees,
contractors, recipients
of DOT funds,
individuals o entities
collading with a DOT
employee to violate the
law, and pursuant to
the Mota Carrier
Safety | mprovement
Act., PublL. No. 106-
159, 5 U.S.C. app. 3, 1,
mode 1, any individual
or entity regulated by
the Department.

safeguar ds befae
accessingstored
communications
(telephone tdl
records, for example).

US Department of
Transportation

US Coast Guard, G-
LMI

Marine Casualty

I nvestigation and
License suspension
proceedings

46 U.S.C. 6304 and 46
CFR 4.07-5

Through local US
Atty petition to
enforcefiled in
appropriate USDC

Actual service of
subpoena
w/compliance win a
“reasonabletime”.

I ssued by local
U.S.C.G Officer in
Charge Marine
Ingpection
representativeinaid
of marine casualty
investigati on or
Mariner Licenseor
Document suspens on
or revocation
proceeding.

US Department of
Transportation

US Coast Guard, G-
LMI

Ports and Waterways
Safety Act violation
Investigations

33 U.S.C. 1227(b)

Same as above
although this
authority has
seldom, if ever, been
utili zed because of
thelack of
implementing
regulations

Same asabove.
Thereareno
regulationsin place
implementing the
Statute.




US Department of
Transportation

US Coast Guard, G-
LMI

Outer Continental
Shelf Lands Act
casualty
investigations
Certain Alaska
Cruise Ship
Operations

Same asabove. There
are no implementing
regulations. Local US
atty petition to USDC
for enfor cement.

Reasonable timefor
compliance after
actual notice through
service of subpoena
on responsible
official of cruiseship
owner/operator’s
agent for ser vice of
processor Magter of
vessel involved.

US Department of
Transportation

US Coast Guard, G-
LMI

Certain Alaska
Cruse Ship
Operations

Title X1V, Sec.
1409(a)(9) of P, Law
106-554, 114 Stat.
2763, and 33 CFR
159.321(a)(2)(ii).

Because this statuteis
SO new, we are
unaware if any
subpoena have been
issued under it at this
time.

Coast Guardt

33 U.S.C. §1227

In the case of any

inci dent, accident, or
act involving the loss
or destruction of, or
damage to, any
structure subject to
this Act, or which
affects o may affect
the safety or
environmental quality
of the ports, harbors,
or navigable water s of
the United States the

US Department of
Transportation

Feder al Aviation
Administration

49 U.S.C. §46104(a)

Administrator may
subpoena witnesses
and recordsrelated to
a matter involved in a
hear ing or

49 U.S.C. 846104(b).
Petition U.S. Didrict
Court to enforce
subpcena. Thisis
the avenue of




investigation. enforcement for all
FAA subpoenas.

US Department of | 14C.F.R.§13.57 Party to a proceeding Same asabove. In application to
Transportation under 14 C.F.R. part Hearing Officer must

13, subpart D, may show general
Feder al Aviation apply for subpoena relevance and
Administration requring the r easonable scope.

production of

documents or tangble

evidence at a hearing,

or for the purpose of

taking depositions.

14C.F.R. 81311 In formal FAA fact- Same asabove. Subpoena issued by

US Department of
Transportation

Feder al Aviation
Administration

finding investigation
under 14 C.F.R. part
13, subpart F,
Presiding Officer may
issue a subpoena
directing any person to
appear to testify or
produce documents
relating toany matter
under investigation.

clerk subject to
motion to quash.

US Department of
Transportation

Feder al Aviation
Administration

49 U.S.C. § 5121(a)

The Secretary may
issue subpoenas,
conduct hearings,
requirethe production
of recordsand

property.

49 U.S.C. §5122(a).

Bring action in
appropriate U.S.
District Court to
enfor ce subpoena.




US Department of
Transportation

Feder al Aviation
Administration

49 U.S.C. §47122(b)

In conducting an
investigation or public
hearing under
subchapter | of Part B,
the Secretary hasthe
same authority that he
hasunder 49 U.S.C.
46104(a).

Enforce under 49
U.S.C. 846104(b).

US Department of
Transportation

Federal Railroad
Administration

No common names
49 U.S.C. §20107(a),
formerly § 208 of the
Federal Railroad
Safety Act of 1970,
P,L.91-458, P.L.
103-372,

(super seding 45
U.S.C. 8437); 49
C.F.R. 881.49(m) and
209.7(a), 209.8(a),
209.315, and 240.409.

Asthe delegate of the
Secr etar y of
Transportation the
administrator of FRA
is charged with
enforcing the Federal
railroad safety laws,
and isauthorized to
conduct investigations,
make reports, issue
subpoenas, require the
production of
documentstake
depositions and
prescriberecord
keeping and reporting
requirements.

FHA may seek
enforcement by the
Attorney General of
subpoena in Federal
District Court, as
authorized by 49
U.S.C. 88 2011(a)(3)
and 201.12(a)(3), and
40 C.F.R. §209.7(i).

Under 499 CF.R. §
209.7(d), service of a
subpoenatoa person
ismade by; handling
it to the person;
leavingit at hisor her
officewith the person
in charge; leavingit
at hisor her dwelling
or usual abade with
someone of suitable
agent and discretion;
mailing it by
registered o certified
mail to alast known
address; or giving
actual notice. Service
to an entity other
than a person is made
by handing a copy to
aregister ed agent or
company dficial;
mailing it by
registered o certified
mail to alast known
address; or giving
actual notice. Under
49 C.F.R. §209.11, a




party may request
confidential
treatment of any
document provided to
FHA.

US Department of
Transportation

Federal Railroad
Administration

No common names,
49 U.S.C. §20902(b),
formerly 83 of the
AccidentsReport Act
(superseding 45
U.S.C. 840); P.L.
103-272; 49 U.S.C.
8103(c)(1); 49 C.F.R.
881.49, 209.7(a), and
225.31(b).

Asthe delegate of the
Secr etar y of
Transportation the
Administrator of FRA
is charged with
enforcing the Federal
railroad safety laws,
including investigating
accidents and
incidents, and is
authorized to
subpoena witnesses,
requirethe production
of records, exhibits,
and other evidence,
administer oaths, and
take testimony.

Under its general
authority under the
railroad safety laws,
FRA may seek
enforcement by the
Attorney General of
a subpcenain
Federal District
Court, as authorized
by 49 U..S.C.
§§20111(a)(3) and
20112(a)(3), and 49
C.F.R. 8§209.7(i).

Same notification and
privacy protections
discussed above. See
49 C.F.R. 88209.7(d)
and 209.11.

When necessary to
carry out and
investigate an
accident or incident,
either becauseit
resulted in the death
of arailroad
employee or the
injury of fiveor mare
persons a because it
appeared that an
investigation would
substantially serveto
promote railroad
safety, FRA may
autharize the issuance
of subpcenasto
requirethe
production of records
and the giving of
testimony.

US Department of
Transportation

Federal Railroad
Administration

No common name;
hazardous materials
transportation laws,
P.L.93-633,P.L.
103- 272,49 U.S.C. §
5121 (formerly the
HazardousMaterials
Transportation Act,
49 U.S.C. opp. 8
1808); 49 C.F.R. 88

In enforcing the

hazar dous materials
laws, to the extent
necessary, asthe
delegate of the

Secr etar y of
Transportation, the
FRA Administr ator
may investigate, make
reports, issue

Under 49 US.C. §
5122, the FRA
Administrator, asthe
delegate of the

Secr etar y of
Transportation, may
seek enforcement by
the Attorney General
of a subpoenain
Federal District

Some notification and
privacy protections
discussed above. See
49 C.F.R. 88209.7(d)
and 209.11 and
209.115.

Under 49C.F.R. §
209.7, the Chief
Counsel may issue a
subpoenain any
matter related to
enforcement of the
railr oad safety laws.
In hearingsinvolving
hazardous materials
penalties, the




1.49, 209.7(a) and
209.115.

subpoenas, conduct
hearings, require the
production of records
and property, take
depositions, and
conduct research,
development,
demonstration, and
training activities.

Court.

presiding officer may
issue subpoenas upon
the wr itten request of
aparty tothe
proceeding who
makes an adequate
showing that the
infor mation sought
will materially advise
the proceeding.
Under 49 U.S.C.
§5121(c) and 49
C.F.R. 81.49, the FRA
Administrator, asthe
delegate of the

Secr etar y of
Transportation, may
autharize inspectors
to enter upon, inspect,
and examine, at
reasonable times and
in a reasonable way,
the records and
properties of hippes
and railroadsto the
extent such records
and propertiesrelate
to the manufacture,
fabrication, marking,
reconditioning,
repair, testing, or
distribution of
packages or contain
ersfor use by any
shipper or
manufacturer in the
transportation of




hazardous materials
in commer ce.

US Department of
Transportation

National Highway
Traffic Safety
Administration

49 U.S.C. Chapter
301, Motor Vehicle
Safety Section 30117

Agency may require
that a manufacturer of
amotor vehicle or
motor vehicle
equipment provide
technical infor mation
related toperformance
and safety

Civil Action by DOJ
at request of DOT

Service-personal or
by registered letter

Subject to Privacy
Act, FOIA
exemptions and the
provisions o 49
U.S.C. 30167 dealing
with di sclosur e of
information by the
gover nment.

Information will be
needed tofurther
investigati on or
proceeding

US Department of
Transportation

National Highway
Traffic Safety
Adminigtration

49 U.S.C. 30166
Reportsincluding
document production
and Spedal Orders
that are comparable
to subpoenas.

Agency may conduct
an inspection or
investigation relating
to motor vehicle safety.

Civil action by DOJ
at request of DOT

Givereasonable
notice of inspection or
request.

To determinein
manufactureis
complying with safety
requir ements.

US Department of
Transportation

National Highway
Traffic Safety
Adminigration

49 U.S.C. Chapter
323, Consume
Information Section
32307- Investigati ve
Powers

Agency may require
manufacturer to
provide information
regarding damage
sU.S.C.eptibility,
crashworthiness,
damage repair costs
and vehicle operation
costs.

Civil action by DOJ
at request o DOT.

Givereasonable
notice. Privacy Act,
FO:1A and provisions
of 18 U.S.C. 1905

To ensure compliance
with consumer with
consumer information
requirementsrelating
to motor vehicles.

US Department of
Transportation

49 U.S.C. Chapter
325, Bumper

Agency may require
manufacturer of

Civil action by DOJ
at request of DOT

Given reasonable
notice, agency may

To ensure compliance
with bumper




National Highway
Traffic Safety
Administration

Standards Section
32505. Infor mation
and compliance
requirements

passenger mator

vehicles or equipment
to provide infor mation
on bumper standards

require manufacturer
to provide documents
or makereports.
Privacy Act, FOIA,
and provisionsof 18
U.S.C. 1905

standards established
by this Chapter

US Department of
Transportation

National Highway
Traffic Safety
Adminigtration

49 U.S.C. Chapter
327, Odometers
Section 32706

Agency may conduct
investigations, conduct
inspections or require
reports dealing with
motor vehicle
odometers.

Civil action by DOJ
at request of DOT

Given reasonable
notice agency may
enter premises,
ingpect records or
requirereportsthat
relate to odometers of
motor vehicles.

To ensureindustry
compliance with
odometer standards

US Department of
Transportation

National Highway
Traffic Safety
Admini stration

49 U.S.C. Chapter
329, Automabile Fuel
Economy Section
32910 Administrative

Agency may insped
and copy records,
require repots and
answer s under oath.

Civil action by DOJ
at request of DOT

given reasonable
notice agency may
enter premises,
ingpect records or
requirereportsthat
relatetofuel
standards.

Toensureindustry
compliance with
automobile fuel
economy standar ds.

US Department of
Transportation

National Highway
Traffic Safety
Administration

49 U.S.C. Chapter
301, Motor Vehicle
Safety Section 30117-

Agency may require
that a manufacturer of
a motor vehicleor
motor vehicle
equipment provide
technical infor mation
related toperformance
and safety

Civil Action by DOJ
at request of DOT

Service-personal or
by registered letter.
Subject to Privacy
Act, FOIA
exemptions and the
provisions d 49
U.S.C. 30167 dealing
with di sclosur e of
information by the
gover nment.

Information will be
needed tofurthe
investigati on or
proceeding




US Department of
Transportation

National Highway
Traffic Safety
Administration

49 U.S.C. 30166
Reportsincluding
document production
and Spedal Orders
that are comparable
to subpoenas.

Agency may conduct
an inspecti on or
investigation relating
to motor vehicle safety

Civil action by DOJ
at request of DOT

Givereasonable
notice of ingpection or
request

To determinein
manufacturer is
complying with
safety requirements.

US Department of
Transportation

National Highway
Traffic Safety
Adminigration

49 U.S.C. Chapter
323, Consumer
Information Section
32307 Invedti gative
Powers

Agency may require
manufactureto
provide information
regarding damage
sU.S.C.eptibility,
crashworthiness,
damage repair costs
and vehicle operation
costs.

Civil action by DOJ
at request of DOT

Givereasonable
notice. Privacy Act,
FOIA and provisions
of 18 U.S.C. 1905.

To ensure compliance
with consumer
information
requirementsrelating
to motor vehicles.

US Department of
Transportation

National Highway
Traffic Safety
Admini stration

49 U.S.C. Chapter
325, Bumper
Standards Section
32505. Infor mation
and compliance
requirements

Agency may require
manufacturer of
passenger motor
vehicles or equipment
to provideinfor mation
on bumper standards.

Civil action by DOJ
at request o DOT.

Givereasonable
notice, agency may
require manufacturer
to provide documents
or make reports.
Privacy Act, FOIA,
and provisionsof 18
U.S.C. 1905.

To ensure compliance
with bumper
standards established
by this Chapter.

US Department of
Transportation

National Highway
Traffic Safety
Adminigtration

49 U.S.C. Chapter
327, Odometers
Section32706

Agency may conduct
investigations, conduct
inspections or require
reportsdealing with
motor vehicle
odometers.

Civil action by DOJ
at request of DOT

Given reasonable
notice agency may
enter premises,
inspect records or
requirereportsthat
relate to odometers of
motor vehicles.

To ensureindustry
compliance with
odometer standards.




US Department of
Transportation

National Highway
Traffic Safety

49 U.S.C. Chapter
329, Automabile Fuel
Economy Section
32910 Administrative

Agency may inspect
and copy records,

requirereports and
answer s under oath.

Civil action by DOJ
at request o DOT.

Given reasonable
notice agency may
enter premises,
inspect records or
requirereportsthat
relatetofuel

Toensureindustry
compliance with
autamobile fuel
economy standar ds.

Administration
standards.
US Department of Section 214 of the MARAD isauthaized | MARAD may invoke | No notification Subpoena and
Transportation Merchant Marine to issue a subpoena theaid of any didrict | requirement but 46 tegtification -upon
Act, 1936, as and tegtifi candum or court of the Untied CFR 201.124 request of an

Maritime
Admini stration

amended, 46 App.
U.S.C. 1124;46 CFR
201.121-127

subpoena ducestecum
for the purpose of
investigation which is
necessary and pragper
in carrying out the

Merchant Marine Act.

States within the
jurisdiction inwhich
the person resides or
carries out busness.
A failureto obey an
order o the court
may be punished by
the court as
contempt.

provides for
opportunity to
request quashi ng of
subpoena. Elicited
information may be
treated as
confidential under 46
CFR 201.151.

interested party (46
CFR 201.121);
subpoena duces
tecum-not
unreanable,
oppressive, excessive
in scope ar unduly
burdensome (46 CFR
201.123)

US Department of
Transportation

Resear ch and Special
Programs
Administration

HazardousMaterials
Transpartation Act
as codified by P.L.
103-272 at 49 U.S.C.
5101, 5121. 49
C.F.R. 107.13,
107.305

Torequirethe

attendance of witnesses

or the production of
documentary or other
tangi ble evidence, or
both.

Civil action by DOJ
at the request of
DOT.

Servicein person (or
on aduly authorized
representative) or by
certified or registered
mail. Agency may
treat any document
provided confidential
after arequest and
showing that it is
exempt from
disclouure under
FOIA o otherwise.

A showing that the
information will
materially advance a
proceeding under, or
a determination of
compliance with, the
hazar dous material
transpartation law.
Within 10 days a
person receiving a
subpcena may apply
to quash a modify
the subpoena.

US Department of

Pipeline Safety Act

Torequirethe

Civil action by DOJ

Servicein person (or

A showing that the




Transportation

Resear ch and Special
Programs
Administration

as codified by P.L.
103-272 at 49 U.S.C.
60101, 60117 49
C.F.R. 190.7, 190.203

attendance of witnesses
or the producti on of
documentary or other
tangi ble evidence, or
both.

at the request of
DOT.

on a duty authorized
representative) or by
certified or registered
mail. Agency may
treat any document
provided confidential
after request and
showing it is exempt
from disclosur e under
FOIA o otherwise.

information will
materially advance a
proceeding or
determine the
appropriate action to
be taken under the
pipeline safety law.
Within 10days, a
person receiving a
subpoena may apply
to quash a modify
the subpoena.

US Department of
Transportation

Feder al Motor
Carrier Safety
Administration
(designee of the
Secr etary)

49 U.S.C. 8502

Grants FMCSA right
toinquireinto, and
report on the
management of the
business of the motor
carrier; or aper son
contrdling, controlled
by, or under common
control with those
carriersto the extent
that the business of the
person isrelated to the
management of the
business of that
carrier; and obtan
from those carriers
and persons
information the
secretary determines
to be necessary.

FM CSA may subpoena
witness and records
related to a proceeding
or investigation.

If awitness does not
obey a subpoena, the
agency, or a party
befor e the agency,
may petition the
district court to
enforcethe
subpoena. The court
can enforce arefusal
to obey an order of
the court asan
contempt of court.

Reasonable natice
must be given in
writing before taking
a deposition.

Notice shall statethe
name of the witness
and thetime and
place of the
depodtion.
Testimony taken
under aath.

Person taking the
deposition shall
prepare atranscr ipt
of the testimony
taken.

Transcript shall be
subscribed by the
deponent.

Testimony of a
witnesswhoisin a
foreign country may
be taken by the
FMCSA and filed
promptly.

Witness summoned
before the agencyis




FMCSA may teke
testimony of a witness
by deposition and may
order thewitnessto
produce records.

entitled to the same
fees and mileage paid
for those servicesin
the courts of the U.S.

US Department of
Transportation

Feder al Motor
Carrier Safety
Admini stration

49 U.S.C. 8504

Authorizesthe
Secretary to prescribe
the for m and type of
recordsto be
maintained.

Autharizes employees
to inspect and copy
records, and ingect
the equipment of a
carrier, lessor, or
association.
Employees are also
autharized to inspect
and copy any r ecord of
a person controlling,
contrdled by, o under
common control, with
acarrier, if the
secretary considers
inspection relevant to
that person’sr éation
to, or transaction with,
that carrier.

Providesfor alegal
right of entry to
permit an inspection,
enfor ced by court of
competent
jurisdiction.

Secretary may
prescr ibe the time
period for recordsto
be preserved.

Report of an accident
or of an i nvestigation
of theaccident cannot
be admitted as
evidenceor used in a
civil action for
damagesrelated toa
matter mentioned in
thereport or
investigation.

Courts have held that
in closdy regulated
industries, thereisa
diminished
expectation of
privacy and
warrantless sear ches
within the trucking
indugry have been
upheld and codified
at section 504.

Merely the showing
of a legitimate
investigatory

On demand and
display of proper
credentials, an
employee may ingect
records and
equipment of a
carrier, lessor, or
association.

A contract for DOT
hasthe sameright of
ingpection of
equipment and

recor ds of a motor
carrier asan FMCSA

employee.




purpaoseand the need
to conduct the
inspection is sufficient
to warrant the
issuance of an
injunction mandating
the inspection.

US Department of
Transportation

Feder al Motor
Carrier Safety
Administration

49 U.S.C. 8507

Authorizesthe
Secretary tobring a
civil enforcement
action against a
carrier to enforce
chapter 5 and the
regulations under it.
The Attorney General
isauthorized to
ingtitute actions on
request of the
Secretary.

In acivil action
under this provision,
trial isin thejudicial
district wherethe
carrier operates.

Process may be
served without regard
to ter ritorial limits of
thedistrict or of the
State in which the
action is brought.

A person
participating with the
carrier inaviolation
can bejoined in the
civil action without
regard to the
residence of the
person.

US Department of
Transportation

Feder al Mot or
Carrier Safety
Admini stration

49 U.S.C. §23(c)

Prohibitsan FM CSA
employee who makes
na inspection under
8504 to knowingly
discl oseinf ormation
acquired during that
inspection.

Subject tofines of
not morethan
$500, imprisonment
for not morethan 6
months, or both.

US Department of
Transportation

Feder al Motor
Carrier Safety
Admini stration

49 U.SC. 85121

Grantsthe Secretary
authority to
invedigate, make
reports, issue
subpoenas, conduct
hearings, require the
repr oduction of
records and property,
take depositions and

After noticeand an
opportunity for
hearing, the

Secr etar y may i ssue
an order requiring
compliance wth this
chapter ar a

regul ation
prescribed in this

An officer or
employee, or agent
shall digplay proper
credentialswhen
requested Provides
for notice and
hearing.




conduct research,
development,
demonstration, and
training activities,
relating to the
transportation of
hazardous materials.

chapter.

US Department of
Transportation

Feder al Motor
Carrier Safety
Admini stration

49 U.S.C. 85122

The Attorney General
may, upon the request
of the Secretary, bring
civil action an
appropriate district
court of theU.s. to
enforce chapter 51 o a
regulation presribed
or order issued under
this chapter.

US Department of
Transportation

49 U.S.C. §14122

Secretary can
prescribe the for m of
recordsrequired to be

If vidator refuses
access, cannot
subpoena recards.

Upon the displ ay of
proper credentials,
the Secretary or

Timeperiod of
preservation of
recordsis determine

Feder al Motor compiled by carriers The enfor cement employee designee by t_he Secr etary or
Carrier Safety and brokersand may mechanism would be | may inspect, copy, designee.
Administration inspect them. to obtain an and examine any

injunction indistrict | records, Lands,

court ordering buildings, and

production of equipment of a

records[49 U.S.C. carrier or broker.

14701].
US Department of | 49U.S.C. 814702 Thisprovision enables | Trial isin the Process may be A person

Transportation

Feder al Motor
Carrier Safety
Admini stration

the Secretary to bring
acivil action to
enforce49 U.S.C.
814103, or thispart, or
aregulation or order
of the Secretary when

judicial district in
which thecarrier
oper ates.

served without regard
totheterritorial
limits o thedigrict
or Statein which the
action isinstituted.

participating with a
carrier in aviolation
can bejoined in the
civil action without
regard tothe
residence of the




violated by a carrier person.
or broker, or by a
foreign motor carrier
or foreign motor
privatecarrier.
US Department of | 49 U.S.C. §14909 Criminal provision for
Transportation failing to obey a
subpoena or
Feder al Mot or requirement of the
Carrier Safety Secretary to appear
Admini stration and testify or produce
records.
US Department of | 49U.S.C. 831133 Secretary may conduct | Secretary may Secretary shall
inspections and delegateto a State consult with

Transportation

Feder al Motor
Carrier Safety
Admini stration

investigations; compile
statigics; make
reports, issue
subpoenas; require
production of records
and property; take
depositions; hold
hearings, prescribe
record keeping and
reporting
requirements; conduct
or make contractsfor
studies, development,
testing, evaluation, and
training; and perfam
other actsthe
Secretary considers
appropriate.

receiving a grant
under section 31102
of thistitle those
dutiesand powers
related to
enforcement
(including
conducting
investigations) of this
subchapter and
regulations
prescribed under this
subchapter that the
Secretary considers
appropriate.

employersand
employees and their
autharized
representativesin
connection with
inspections and
investigations and
offer them aright of
accompaniment.

US Department of
Transportation

49 U.S.C. §31143

§31143(a) requiresthe
Secretary toconduct
timely investigat ions of

Secretary required to
give the compliant
timely notice of the




Feder al Motor
Carrier Safety
Admini stration

nonfrivolaus written
complaints alleging
that a substantial
violation of a
regulation presribed
under this subchapter
isoccurring or has
occurred within the
prior 60 days.

findings of the
investigation.

The Secretary may
disclose the identity
of a complaint only if
disclosureis
necessary to
prosecute a violation.

If disclowureis
necessary, the
Secretary shall take
ever practical means
within the Secretary’s
autharity to ensure
that the complaint it
not subject to
harrassment,
intimidation,
disciplinary action,
discr imination or
financial loss because
of disclosure.

US Department of
Transportation

Feder al Motor
Carrier Safety
Admini stration

49 U.S.C. §31306(c)

Secretary isrequired
to develop drug and
alcohol testing
requirementsthat
promote, to the
maximum extent
practicable, individual
privacy in the
collection of specimens
[831306(c)(L)].

831306(c)(7) provides
for the confidentiality
of test results and
medical information
(except information
about alcohd or a
contrdled substance
of employees, except
that this clause does
not prevent the use of
test resultsfor the
order ly imposition of




appropriate sanctions
under this section.
831306(c)(8) ensures
that employees are
selected for tests by
nondiscriminatory
and impartial
methods, so that no
employee is har assed
by beingtreated
differently from other
employeesin similar
circumstances.

Department of
Transportationt

46 U.S.C. Appx §
1124

Creation and function
of maritime agencies

Department of
Transportationt

33 U.S.C. § 1907

Investigationsin
violation of the
MARPOL protocol

Department of
Veter ans
Affairs

Department of
Veterans Affairs

38U.S.C. 85711

Order of U.S.
District Court.

Right to Financial
Privacy Act, 12
U.S.C. 883401-3422.




Department of
Veterans Affairs

Inspector General
Act (P.L. 95-452); 5
U.S.C. App. 86(a)(4)

Order of U.S.
District Court.

Right to Financial
Privacy Act, 12
U.S.C. §83401-3422.

Internal guidelines.

Environmental
Protection
Agency

Holds no

admini strative
subpoena authority,
excluding the
Inspector General
authority. No
unique, agency-
specific IG Act
authority held.

Environmental
Protection Agency

Federal Water

Polluti on Contr ol

Act (“Clean Water
Act” or “CWA"),
P.L. 92-500, as
amended, 33 U.S.C. §
1318(a)(A), CWA §
308(a)(A).

Owner or operator of
any point sour ce may
berequired to (i)
establish and maintain
records; (ii) make
reports; (iii) install,
use, and maintain
monitoring equipment;
(iv) sample effluents;
and (v) provide such
other information as
EPA “may reasonably
require.”

Negligent and
knowing violations
subject to criminal
penalties (CWA §
309(c)(1-3)).
Violations also
subject tojudicial
civil penalties not to
exceed $27,500 per
day for each
violation (CWA §
309(b), (d)).
Violations also
subject to
administrative civil
penalties not to
exceed $11,000 per
day up to $137,500

Information dbtained
under CWA 8§ 08is
not publicly available
if EPA determines
“that records,

repor ts, or
information, or
particular part
thereof (other than
effluent data), ...
would divulge
methaods or processes
entitled to protection
astrade screts....”
(i.e. protected under
Section 1905 o Title
18), CWA 8§ 308(b).

EPA may require
submission of this
infor mation whenever
required to carry out
the objective of this
sat ute, including but
not limited to:
developing a
limitation, prohibition
or effluent standard,
pretreatment
standard or standard
of perfamance;
deter mining whether
aperson isin
violation of such
standard or
limitation; any




(CWA § 309(g)(1-2).

requirement under
the statute; or
carrying out specific
listed provisions of
the statute.

Environmental
Protection Agency

Federal Water
Pollution Contr ol

Act (“Clean Water
Act” or “CWA"),
P.L. 92-500, as
amended, 33 U.S.C. §
1318(a)(B), CWA §
308(a)(B).

Authorizes EPA to
have accessto and
copy records and
inspect equipment
required by CWA §
308(a)(A).

Negligent and
knowing violations
subject to criminal
penalties (CWA §
309(c)(1-3)).
Violations also
subject tojudicial
civil penalties not to
exceed $27,500 per
day for each
violation (CWA §
309(b), (d)).
Violations also
subject to
administrative civil
penalties not to
exceed $11,000 per
day up to $137,500

(CWA § 309(g)(1-2).

Infor mation dbtained
under CWA § 308 is
not publicly available
if EPA determines
“that records,

repor ts, or
information, or
particular part
thereof (other than
effluent data), ...
would divulge
methods or processes
entitled to protection
astrade xcrets....”
(i.e. protected under
Section 1905 o Title
18), CWA 8§ 308(b).

EPA may require
submission of this
infor mation whenever
required tocarry out
the objective of this
gatute, including but
not limited to:
developing a
limitation, prohibition
or effluent standard,
pretreatment
standard or standard
of perfarmance;
deter mining whether
apersonisin
violation of such
sandard or
limitation; any
requirement under
the statute; or
carrying out specific
lised provisions of
the statute.




Environmental
Protection
Agency*

Office of Regulatory
Enfor cement

Federal Water
Pollution Contr ol

Act (“Clean Water
Act” or “CWA"),
P.L. 92-500, as
amended, 33 U.S.C. §
1319(g)(10), CWA §
309(g)(10).

EPA (and the U.S.
Army Cor ps of
Engineer s) “may issue
subpoenas for the
attendance and
testimany of witnesses
and the production of
relevant papers, books,
or documentsin
connection with”
administrative civil
penalty hearings
pursuant toCWA §
309(9).

Subpoenas may be
issued by an
Administrative Law
Judge o other
Presiding Officer (40
C.F.R. §22.21(b))
and are enfor ceable
through contempt
proceedingsin
federal didrict court
(CWA 8§ 309(g)(10)).

Notice isprovided
prior to seeking
federal court
enfor cement of the
subpoena.

EPA (and the U.S.
Army Cor ps of
Engineer s) may issue
subpoena.

Subpoenas may be
issued by an
Administrative Law
Judge o other
Presiding Officer (40
C.F.R. § 22.21(b)).

Environmental
Protection
Agency*

Office of Regulatory
Enfor cement

Oil Pollution Act/
Federal Water
Pollution Contr ol

Act (“Clean Water
Act” or “CWA"),
P.L. 92-500, as
amended, 33 U.S.C. §
1321(b)(6)(1), CWA §
311(b)(6)(1).

EPA (and the U.S.
Coast Guard) “may
issue subpoenas for the
attendance and
testimaony of witnesses
and the production of
relevant papers, books,
or documentsin
connection with”
administrative civil
penalty hearings
pursuant toCWA §
311(b)(6).

Subpoenas may be
issued by an
Administrative Law
Judge o other
Presiding Officer (40
C.F.R. §22.21(b))
and ar e enforceable
through contempt
proceedingsin
federal didrict court
(CWA §
309(b)(6)(1)).

Noticeisprovided
prior to seeking
federal caurt
enforcement of the
subpoena.

EPA (and the U.S.
Coast Guard) may
issue subpcena.

Subpoenas may be
issued by an
Administrative Law
Judge a other
Presiding Officer (40
C.F.R. § 22.21(b)).

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Public Health
Service Act (“ Safe
Drinking Water Act”
or “SDWA"), P.L.
93-523, as amended,
42 U.S.C. § 300j-
4(a)(1)(B), SDWA §
1445(a)(1)(B).

To determine
compliance with the
SDWA, “[elvery
person who issubject
to anational primary
drinking water
regulation” may be
required to “ provide
such information as

Failure or refusal to
comply with a
requirement under
thisprovision is
subject toajudicial
civil penalty not to
exceed $27,500
(SDWA § 1445(c)).
Any person who

Consultation with
Staterequired if State
has primary

enfor cement
responsibility (SDWA
§ 1445(a)(1)(B)).
Information dbtained
under SDWA § 1445
isnot publicly

I nformation may be
requested, on acase-
by-case basis, to

deter mine compliance
with thestatute.




[EPA] may reanably
require.”

violates, or failsor
refusestocomply
with an
adminidrative arder
requiring compliance
with SDWA §1445is
subject to
administrative civil
penaltiesof na more
than $25,000 per day
of violation (DWA §
1414(9)(3))-

availableif EPA
determinesthat the
information “would
divulge trade secrets
Or secret processes”
(SDWA § 1445(d)).

Environmental
Protection Agency

Office of Regulatay
Enforcement

Public Health
Service Act (“ Safe
Drinking Water Act”
or “SDWA"), P.L.
93-523, as amended,
42 U.S.C. § 300j-
4(a)(1)(C), SDWA §
1445(a)(1)(C).

Toassist EPA in
developing national
drinking water
regulations, “[e]very
per son who issubject
to a national primary
drinking water
regulation” may be
required to “provide
such information as
[EPA] may reasonably
require.”

Before exercising this
authority, EPA must
“seek to obtain the
infor mation by
voluntary submission”
(SDWA 8§ 1445(c)).

Failureor refusal to
comply with a
requirement under
thisprovision is
subject to ajudicial
civil penalty not to
exceed $27,500
(SDWA § 1445(c)).
Any person who
violates, or failsor
refuses tocomply
with an
adminidrative arder
requiring compliance
with SDWA 8 1445 is
subject to
administrative civil
penaltiesof na more
than $25,000 per day
of violation (SDWA §
1414(9)@))-

Consultation with
suppliers of water
and State (if State has
primary enforcement
responsibility) is
required (SDWA §
1445(a)(1)(C)).

Infor mation dbtained
under SDWA § 1445
isnot publicly
availableif EPA
determinesthat the
information “would
divulge trade secrets
or secret processes”
(SDWA § 1445(d)).

Information may be
requested to assist the
Administrator in
developing
regulations.

Environmental
Protection Agency

Public Health
Service Act (“ Safe
Drinking Water Act”

Authorizes EPA to
inspect, audit, and
examine certain

Failure or refusal to
allow EPA to
exercise this

Before exercising this
authority, EPA must
provide written

May exercise this
authority to
determine




Office of Regulatay
Enfor cement

or “SDWA"), P.L.
93-523, as amended,
42 U.S.C. 8§ 300j-
4(b)(1), SDWA §
1445(b)(2).

records, files, r eports,
recor ds, etc. possessed
by “any supplier of
water or other person
subject to (A) a
national primary
drinking water
regulation,... (B) an
applicable
underground inj ection
contr ol progr am, or
(C) arequirement to
monitor an
unregulated
contaminant pursuant
to [SDWA 8 1445(a)],
or per son in charge of
the property....”

autharity is subject
toajudicial civil
penalty not toexceed
$27,500 (SDWA §
1445(c)).

Any person who
violates, or failsor
refuses tocomply
with an
adminigrative arder
requiring compliance
with SDWA 8 1445 is
subject to
administrative civil
penaltiesof na more
than $25,000 per day
of violation (SDWA §
1414(9)(3)).-

notice to the supplier
of water or other
person and to the
State (if the State has
primary enforcement
responsibility)
(SDWA 8§ 1414(b)(1-
2)).

Infor mation dbtained
under SDWA § 1445
isnot publicly
availableif EPA
determinesthat the
information “would
divulge trade secrets
Or secret processes”
(SDWA § 1445(d)).

compliance, and to
examine/audit
records d a grantee
which arerequired to
be maintained or
which are pertinent to
any financial
assistance under the
subchapter.

Environmental
Protection
Agency*

Office of Regulatary
Enfor cement

Underground
Injection Contral
tuier) -

Public Health
Service Act (“ Safe
Drinking Water Act”
or “SDWA"), P.L.
93-523, as amended,
42 U.S.C. § 300h-
2(c)(8), SDWA §
1423(c)(8).

EPA may issue
subpoenas “ compelling
attendance and
testimany of witnesses
and subpoenas duces
tecum,” in connection
with administrative
hearings pursuant to
SDWA § 1423(c).

Subpoenas may be
issued by an
Administrative Law
Judge o other
Presiding Officer (40
C.F.R. §22.21(h))
and ar e enfor ceable
(with sanctions) in
federal didrict court
(SDWA § 1423

(©)(8))-

Subpoenas may be
issued i n connection
with administrative
proceedings under
Section 1423.

Environmental
Protection Agency

Office of Regulatay
Enforcement

Marine Protection,
Resear ch, and
Sanctuaries Act
(“MPRSA™), P.L. 92-
532, Titlel, as
amended, 42 U.S.C. §
1414(e), MPRSA §

EPA (or the U.S. Army
Corps of Engineers)
may require MPRSA
permit applicants“to
provide such
information as [EPA

or the Cor ps] may




104(e).

consider necessary to
review and evaluate
such application”
(MPRSA § 104(g)).

Environmental
Protection Agency

Office of Regulatary
Enforcement

Shore Protection Act
(“SPA™)

P.L. 100-688, as
amended, 33 U.S.C. §
2606.

EPA (and the U.S.
Dept. of
Transportation) may
issue subpcenas
compelling “the
attendance and
testimony of witnesses,
including partiesin
interest, and the
production of any
evidence....” (SPA §
2606(a)).

Subpcenas under this
sectionare
enforceable (with
contempt sanctions if
acourt arder is
disobeyed) in federal
district court (SPA §
2606(c)).

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Solid Waste Disposal
Act, 42 US.CA.

6901 to 6992K, (also
cited as Resource
Conservation and
Recovery Act;
includes amendments
in 1996, 1992, 1988,
1984, 1980, 1976);

§ 7001(e), 42 U.S.C.
6971(e)

Authorizes EPA to
require personsto
present infarmation in
connection with EPA's
investigati on of
employment shiftsand
losses allegedly
attributable to the
administration or
enforcement of RCRA
(including individual
allegations of
discharge, layoff or
discrimination)

No specific
enfor cement
authority in RCRA

Environmental
Protection Agency

Solid Waste Disposal
Act, 42 US.C.A.
6901 to 6992K, (also
cited as Resour ce
Conservation and

Section 3007(a)
autharizes any dficer,
employee or
representative of EPA
duly designated by the

EPA isaes
information request
lettersunder RCRA
§3007(a). RCRA §
3008(a); 42 U.S.C. §

Section 3007(b) states
that all records,

repor tsor
information dbtained
shall be availableto




Office of Regulatay
Enfor cement

Recovery Act;
includes amendments
in 1996, 1992, 1988,
1984, 1980, 1976);

Section 3007, 42
U.S.C. 6927

Administrator, or any
duly designated
officer, employee or
representative of a
State having an

author ized hazardous
waste progr am to:
request information
from any person who
gener ates, stores,
treats, transports,
disposes of, or

other wise handles or
has handled hazardous
waste; enter any place
wher e hazardous
wastes have been or
are generated, stored,
treated, disposed of, or
transported from; and
to copy all records
relating tosuch
wastes; to inspect and
obtain samplesof such
wastes and samples of
any containersor
labeling for such
wastes.

6928(a) autharizes
enforcement by EPA
for failureto provide
a complete and
truthful responseto
an information
request, subjecting
respondent to
$27,500 in penalties
per day of
noncompliance for
each violation.

the public, except on
a showing by the
person that if made
publicsuch
information would
divulge information
entitled to protection
under section 1905 of
Title18. If that
showing is made, the
infor mation will be
treated as
confidential except
that it may be
disclosed to aher
U.S. employees
carrying out this
statute. See RCRA §
3007(b) and 40 C.F.R.
260.2

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Solid Waste Disposal
Act, 42 US.C.A.
6901 to 6992K , (also
cited as Resour ce
Conservation and
Recovery Act;
includes amendments
in 1996, 1992, 1988,

Authorizes EPA to
issue ordersas“ may
be necessary to protect
public health and the
environment”
including ordering:

(a) sampling, testing,
and analysis; and (2)

Authaizes
enforcement in
judicial civil action
brought by EPA for
willful violation,
failureor refusal to
comply with EPA
order. Subjects

Requires public
meeting and
opportunity to
comment whenever
USor EPA proposes
to settle any claim
arising under RCRA
§7003,42 U.S.C. §

After EPA determines
that the handling,
storage, treatment,
transportation or
disposal o any solid
or hazardous wade
may present an
imminent and




1984, 1980, 1976);

Section 7003, 42
U.S.C. 6973

monitoring, (3)
submission of reports
on above activities and

on progress of cleanup.

violator to judicial
civil penalty of
$5,500 per day of
violation.

6873

substantial

endanger ment, EPA
may issue ordersas
“may be necessary to
protect human health
and the
environment.”

Environmental
Protection Agency

Office of Regulatary
Enforcement

Solid Waste Disposal
Act, 42 US.CA.
6901 to 6992K , (also
cited as Resour ce
Conservation and
Recovery Act;
includes amendments
in 1996, 1992, 1988,
1984, 1980, 1976);

§ 3013(a), 42 U.S.C.
6934(a)

Authorizes EPA to
require personsto
require owner or
operator of a facility
or siteto: (1) make
reports (2) conduct
monitoring and
testing; and (3)
conduct analyses as
EPA deems
“reasonableto
ascertainthe nature
and extent” of a

EPA isuuesarders
under RCRA §
7003(a), 2 U.S.C. 8
6934(a). Violations
subject to judicial
civil penalties not to
exceed $5,500 per
day during which
person failsor
refuses tocomply
with EPA order
under RCRA §
3013(e), 42U.S.C.

EPA may require
submission of
information upon
deter mination that:
(1) the presence of
any hazardous waste
at afacility or site
whereit is, or has
been stored, treated,
or disposed of, or (2)
the release of any
such waste from such
afacility or site, “may

hazard. 6934(e). present a substantial
hazard to human
health or the
environment.”
Environmental SWDA, also known Section 9005 Failure tocomply Information dotained | Information may be
Protection Agency as RCRA (samecite autharizes any dficer, | may result in EPA shall be availableto requested for the
as above); employee or issuing an order for the public, except on pur poses of
representative of EPA compliance. a showing by the devel oping or
Office of Regulatary Section 9005, 42 duly .de;eignated by the per son that if made assisting in the
Enfor cement U.S.C. 6991d Administrator, or any publicsuch development of any

duly designated
officer, employee or
representative of a
State acting pursuant
to Section 9003b(h)(7)
or withan approved

information would
divulge information
entitled to protection
under section 1905 of
Title 18. If that
showing is made, the

regulation;
conducting a study;
taking cor rective
action; or enforcing
provisions of the
statute.




program to request
information from any
owner or operator of
an under ground
storage tank (UST)
relating to such tank,
their asociated
equipment, and their
contents; to enter any
establishment a other
place where an UST is
located; to inspect and
obtain samples of any
regulated substances
contained insuchtank;
to conduct monitoring
and sampling of the
tanks, associated
equipment, contentsor
surrounding soils air,
surface water or
groundwater; and to
take corrective action.

Thisauthority also
authorizes EPA to
request the
owner/operator to
conduct monitoring or
testing and per mit
EPA access to copy
recor dsand have
access for corrective
action.

information will be
treated as
confidential except
that it may be
discloed to ather
U.S. employees
carrying out this
statute.

Environmental
Protection Agency

Comprehensive
Environmental

CERCLA 104(e)
authorizesthe

EPA may (pursuant
to CERCLA

A recipient of a
104(e)(2) request is

EPA can exercise
these authorities only




Office of Site
Remediation
Enfor cement
U.S. EPA

Response,
Compensation and
Liability Act
(CERCLA, also
known as

“Superfund”), P.L.

99-499, 42 U.S.C.
9604(¢)

President to require
personsto furnish,
upon reasonable
notice, infor mation or
documentsre ating to:
the identification,
nature, and quantity of
mater ialswhich have
been or are generated,
stored, or disposed of
at avesse or facility;
the natureor extent of
arelease or threatened
rel ease of a hazar dous
substance or pollutant
or contaminant at or
from a vessd or
facility; or information
relating to the ability
of a per son to pay for
or toperform a
cleanup.

104(e)(5)(A)) issue an
order directing
compliance with the
request.

Under CERCLA
104(e)(5)(B), the
President may ask
the Attorney General
to commence a civil
action to compel
compliance with a
104(e)(2) r equest or
104(e)(5)(A) order.

Wherethereisa
reasonable basisto
believe that there
may be a release or
threat of ar elease of
a hazardous
substance or
pollutant or
contaminant, the
court shall enjoin
inter ference with
such requests or
orders o direct
compliance with such
requestsor orders
unless under the
circumstances of the
case the demand for
information or
documentsis
arbitrary and
capricious, an abuse

not required to
furnish infor mation
unless EPA has
provided “reasonable
notice.”

Similarly, EPA may
issuean order
pursuant to CERCLA
104(e)(5)A) “ after
such notice and
opportunity for
consultation asis
reasonably
appropriate under
the circumstances.”

Considered public
information unless
party can make a
showing that is
satisfactory to the
President that the
information is
protected under 1905
of Title 18 or other
applicable statutes.
Speci ficinformation
aslisted in
104(e)(7)(F) isnot
protected from public
release.

for the purposes of
determining the need
for response, or
choosing or taking
any response action
under CERCLA, or
otherwise enforcing
the pr ovisions of
CERCLA.

EPA can only request
information from a
person “who has or
may have information
relevant to” one of
the prescribed
categories.

EPA’s ability to
obtain financial
information about a
PRP fram a source
other than a PRP
itself islimited by the
Right to Financial
Privacy Act, 12
U.S.C. 3401, et. seq.




of discretion, or
otherwise na in
accor dance with law.
The court may assess
acivil penalty not to
exceed $27,500 for
each day of
noncampliance
againg any person
who unreasonably
failsto comply with a
request or order.

Environmental
Protection Agency

Office of Site
Remediation
Enforcement
U.S. EPA

Comprehensive
Environmental
Response,
Compensation and
Liability Act
(CERCLA, also
known as

“Superfund”), P.L.

99-499, 42 U.S.C.
9610(€)

Authorizes EPA to
require personsto
present infarmation in
connection with EPA's
investigati on of
employment shiftsand
losses allegedly
attributable to the
administration or
enfor cement of
CERCLA (including
individual allegations
of discharge, lay off or
discrimination)

No specific
enfor cement
authority in
CERCLA.

Environmental
Protection Agency

Office of Site
Remediation
Enfor cement
U.S. EPA

Comprehensive
Environmental
Response,
Compensation and
Liability Act
(CERCLA, also
known as

“Superfund”), P.L.

99-499, 42 U.SC.
9622e)(3)(B)

CERCLA 122(e)(3)(B)
providesthat the
President may by
subpoena require the
attendance and
testimany of witnesses
and the production of
reports, papers,
documents, answersto
questions, and other

If arespondent to
such a subpoena
refusesto appear to
testify or provide
documentary
evidence, or refuses
to answer any or all
of the questions put
to him, EPA may
commence

EPA can exercisethis
authority only in
order to“collect
information
necessary or
appropriatefor
performing the
allocatian under”
CERCLA
122(e)(3)(A) “or for




information that the
President deems
necessary.

enfor cement
proceedingsin U.S.
district court. The
statute provides that
in the event of
contumacy or failure
or refusal of any
person to obey any
such subpoena, any
district court of the
United Statesin
which venueis
proper shall have
jurisdiction to orde
any such person to
comply with such
subpoena. Any
failure to obey such
an order of the court
is punishable by the
court as a contempt
ther eof.

otherwise
implementing”
CERCLA section 122
(which relatesto
CERCLA
settlements).

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Comprehensive
Environmental
Response,
Compensation and
Liability Act
(CERCLA, also
known as

“Superfund”), P.L.

99-499, 42 U.S.C.
9609(a)(5) and
9609(b).

CERCLA 109(a)(5)
and 109(b) authorize
the Pres dent toissue
subpoenas for the
attendance and
testimony of witnesses
and the production of
documentsand in
connection with
hearingson

admini gtrative

penal ties proposed for
violations enumer ated
in Sec. 109(a)(1)(A)-

If arespondent to
such a subpoena
refusesto appear to
testify or provide
documentary
evidence, or refuses
to answer any or all
of the questions put
to him, EPA may
commence

enfor cement
proceedingsin U.S.
district court. The
statute provides that

Notice isprovided
prior to seeking
enforcement of a
subpoena.

EPA can exercise
these authoritiesfor
the pur pose of
obtaining testimony
and documentation
relevant to isuesin
hear ings on
adminigtrative
penal ties proposed for
violations of
CERCLA 103.




(E). (b)(1)-(5)-

in the event of
contumacy or failure
or refusal of any
person to obey any
such subpoena, any
district court of the
United Statesin
which venueis
proper shall have
jurisdiction to orde
any such person to
comply with such
subpoena. Any
failure to obey such
an order of the court
ispunishable by the
court as a contempt
ther eof.

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Section 11(c) of the
Toxic Substances
Control Act (TSCA),
15 U.S.C. 2610(c),
Public Law 94-469
(October 11, 1976),
and 40 C.F.R. 750.5.

Autharizes
Administrator of EPA
to issue subpoenasto
require attendance and
testimany of witnesses
and/or production of
reports, documents,
answersto questions,
and other infor mation
Administrator deems
necessary for carrying
out Administratar's
responsibilitiesunder
TSCA.

If thereis
noncompliance with
a subpoena, United
States can goto US
District Courtto get
order requiring
compliance. Failure
to comply with
District Court order
issubject to
contempt of caurt.

Nonein statute or
regulations, although
infor mation provided
under subpoena cauld
be entitled to
protection as
confidential business
infor mation under
TSCA section 14 (15
U.S.C. 2613).

(Infor mation
provided under
subpoena isentitled
to samel evel of
protection under
section 14 as any
other material

For purposes of
carrying out the
statute.




provided to EPA
pursuant toTSCA.)

Environmental
Protection Agency

Air Pollution
Prevention and
Control; Section 114
of the Clean Air Act

The Administrator
may require a person
who owvns or oper ates
any emission ource,

EPA may enter the
facility at reasonable
times, upon showing
proper credential s,

Records are available
to the public except
upon a showing
satisfactory to the

For the purposes of
devel oping or
assisting in
development of any

Office of Regulatary (CAA), who manufactures to ingect records. Administrator that implementation plan,
Enfor cement 42 U.S.C. 87414, emissi on contr ol EPA may issue a they are protected standard of
Pub.L. 91-604 equipment or process compliance arder if under Section 1905 of | performance, or
equipment, who the information request Title 18. emission standard
Administratar believes | isnot responded to. under specific
may have information EPA may also issue provisions of the
necessary for the civil penaltiesand statute; for the
purposes set forthin seek a subpoenato purpose of
this subsection, or who | compe production of development of any
is subject to any the documents. regulation under
requirement o this speci fic pr ovisons of
statute, with one the statute; for
exception, on a ane- determining
time, periodic, or compliance with any
continuous basisto of these standards or
establish and maintain requirements, or
records, makereports, carrying out any
keep records; submit provision of this
compliance statute, except for a
certifications, and provisi on of
provide such other subchapter |1 with
information asthe respect toa
Administrator may manufacturer of new
reasonably require. motor vehiclesor
engines.
Environmental Air Pol lution Every manufacturer of | EPA may enter the Records are available | Information that the

Protection Agency

Prevention and
Control; Section 208
of the Clean Air Act,
42 U.S.C. §7542,

new mator vehiclesor
new mota vehicle
engines, engine parts
or components, and

facility at reasonable
times, upon showing
proper credential s,
to ingect records.

to the public except
upon a showing
satisfactory to the
Administrator that

Administrator may
reasonably requireto
deter mine whether
the person isin




Office of Regulatay
Enfor cement

Pub.L. 89-272

per sons subject to the
requirementsof this
part or subpart C of
this subchapter, shall
establish and maintain
records and provide
information the
Administrator may
reasonably requireto
determine whether the
personisin
complianceor to
otherwise carry out the
provision o this part
and part C.

EPA may isaue civil
penaltiesand seek
injunctiverelief to
compd production of
therequired
information.

they are protected
under Section 1905 of
Title 18.

compliance or to
other wise car ry out
the provison of this
part and part C.

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Air Pollution
Prevention and
Control; Section
321(b) of the Clean
Air Act, 42 U.S.C.
8§7621(b), Pub.L. 89-
272

Authorizes EPA to
require personsto
present infarmation in
connection with EPA's
investigati on of
employment shifts and
losses allegedly
attributableto the
admini stration or
enforcement of CAA
(including individual
allegations of
discharge, layoff or
discrimination)

No specific
enforcement
authority in CAA

Environmental
Protection Agency

Office of Regulatay
Enfor cement

Sec. 307(a) of the
Clean Air Act, 42
U.S.C. 7607, Pub.L.
89-272.

The Administrator
may issue subpoenas
for the attendance and
testimany of witnesses
and the production of
relevant papers, books,
and documents, and he

Power to subpoena
withessesand to issue
subpoenas duces
tecum.

Except for emission
data, upon a showing
satisfactory to the
Administrator by
such owner or
operata that such
papers, books,

Subpoenas may be
issued only in
connection with any
determination under
section 110(f) [42
U.S.C. 8§ 7410(f)], or
for purposes of




may administer oaths.

documents, or
information or
particular part
thereof, if made
public, would diwlge
trade secrets or secret
processes of auch
owner a operata,
the Administrator
shall consider such
recor d, report, or
information or
particular portion
ther eof confidential
in accordance with
the pur poses of
section 1905 d title
18 of the United
States Code, except
that such paper,
book, document, or
infor mation may be
disclosed to ather
officers, employees,
or authorized
representatives of the
United Sates

concer ned with
carrying out this Act,
to persons carrying
out the National
Academy of Sciences
study and

investigati on
providedfor in
section 202(c) [42
U.S.C. §7521(c)], or

obtaining information
under section
202(b)(4) or 211(c)(3)
[42U.S.C. 88
7521(b)(4) or
7545(c)(3)], [or] any
investigation,
monitoring, reporting
requirement, entry,
compliance
inspection, or
adminigrative
enforcement
proceeding under the
Act (including but not
limited to section 113,
section 114, section
120, section 129,
section 167, section
205, section 206,
section 208, section
303, or section 306 [42
U.S.C. 88 7413, 7414,
7420, 7429, 7477,
7524, 7525, 7542,
7603, or 7606].




when relevant in any
proceeding under this
Act.

Environmental
Protection Agency

Sec. 12 of Noise
Control Act, 42
U.S.C. 4912, 4915

Autharity to cdlect
information from
manufacturer of
regulated products“as
may be reasonably
required” to determine
whether manufacturer
isin compliance with
Noise Contrd Act

Statute provides no
explicit enforcement
mechanian, but does
provide penalties of
up to $10,000 and
impr isonment for up
to six mont hsfor
false submissionsor
tampering with
required monitoring
device.

Confidential business
information is
explicitly protected as
provided in 18 U.S.C.
1905.

None

Environmental
Protection
Agency*

Office of General
Counsel Pesticides
and Taxic Substances
Law Office

Section 6(d) of the
Federal Insecticide,
Fungicide, and
Rodenticide Act, 7
U.S.C. 136d(d),
Pub.L. 92-516, 86
Stat. 984, and 40
C.F.R. 164.70.

The Administrative
Law Judge presiding
in apublic hearing on
EPA decisionsto
cance, suspend, or
deny r egistration or
changethe
classification of a
pesticide product may
issue a subpoenato
compel testimony or
production of
documents from any
per son.

Subpoena may be
enforced by an
appropriate United
States district court.

The Administrative
Law Judge shall be
guided by the
principles of the
Federal Rulesof Civil
Procedurein making
any order for the
protection of the
witness or the content
of documents
produced and shall
order the payment of
reasonable fees and
expenses as a
condition to requiring
testimony of the
witness

Subpoenas may be
issued only upon
determination by the
Administrative Law
Judge (1) that such
discovery hall not in
any way unreasonably
delay the proceeding,
(2) that the
information to be
obtained isnot
otherwise dbtainable
and (3) that such
information has
significant probative
value

The Administrative
Law Judge shall be
guided by the
principles of the
Federal Rulesof Civil
Procedurein making




any order for the
protection of a
witness or the content
of the documents
produced.

Environmental
Protection Agency

Office of General
Counsel Pesticides
and Toxic Substances
Law Office

Section 408(g)(2)(B)
of the Federal Food,
Drug, and Cosmetic
Act, 21 U.S.C.
346a(g)(2)(B) as
amended by the Food
Quality Protection
Act (FQPA) of 1996,
Pub.L. 104-170

Presiding dfficer in
public hear ingson
EPA decisionsto
establish, modify,
suspend or revoke a
toler ance or exemption
from the requirement
of atderancefo a
pesticide chemical
residuein foad or feed
may issue a subpoena
to compel testimony or
production of
documents from any
per son.

Subpoena may be
enforced by a federal
district court.

The presiding officer
shall be governed by
the Federal Rules of
Civil Procedurein
making any or der for
the protection of the
witness or the content
of documents
produced and shall
order the payment of
reasonable fees and
expenses as a
condition to requiring
testimony of the
withess

The presiding officer
shall be governed by
the Federal Rules of
Civil Procedurein
making any or der for
the protection of the
witness or the content
of documents
produced and shall
order the payment of
reasonable fees and
expenses as a
condition to requiring
testimony of the
witness

Environmental
Protection
Agencyt

42 U.S.C. § 11045

Toxic Qubstances
Control Act - in any
proceeding for the
assessment of a civil
penalty

Environmental
Protection
Agencyt

42 U.S.C. § 14304

Management of
rechargeable batteries
and batteries
containing mercury
generally




Environmental
Protection
Agencyt

33 U.S.C. § 1369

State reparts on water
quality &
discrimination against
persons filing,

insti tuting, or
testifying in
proceedings under this
chapter prohibited.

Environmental
Protection
Agencyt

42 U.S.C. § 300h-2

Safety of public water
systems and pr otection
of underground
sources of drinking
water

Export-Import
Administration

Holds no

admini strative
subpoena authority,
excluding IG
authority. No
unique, agency-
specific authority
under the |G Act.

Farm Credit
Administration

Farm Credit
Administration

Office of Inspector
General

Inspector General
Act of 1978, P.L. 95-
452, 5U.S.C. app.

Admini grative
subpoena

United Sates didrict
court enforcement.

Department of Justice
M onogr aph.

Farm Credit
Administration

Farm Cr edit Act of
1971, as amended,
Pub. L. 92-181, Title
V, §5.37, asadded

In connection with any
enforcement
proceeding or
examination or

FCA may enforcea
subpoena o a
subpoena duces
tecumin the United

The FCA may serve a
subpoena by per sonal
service o certified
mail withareturn

In an administrative
hearing, the presiding
officer may require
FCA to show the




Office of Inspector
General

Pub. L. 99-205, Title
I, 8204, Dec. 23,

investigation under the
Farm Credit Act, the

States District Caurt
for the District of

receipt tothelast
know address of the

general relevance and
reasonable scope of

Farm Credit 1985, 99 Stat. 1702, FCA or its designated Columbia, or the person. 12 C.F.R the testimony or other
Administration and amended Pub. L. | representative hasthe | United Satesdidrict | §8622.9 and 622.106. | evidence sought asa
100-233, Title VIII power toissue revoke, | court for thejudicial condition precedent
8805(ee). Jan. 6, guash or madify district a the United | Unlessordered by the | toissuingthe
1988, 101 Stat. 1717 | subpoenasand States court in any FCA Board or subpoena. 12 C.F.R.
subpoenas duces territoryin which required by law, the §622.9.
12 U.S.C. 82273. tecum. the proceeding is entirerecord of any
12 C.F.R. Part 622. being conducted. administrative Any person to whom
Such cour ts have hearingisfor the a subpoena isdirected
jurisdiction and confidential use only may apply to quash
power to order and of the FCA and its or modify the
require canpliance staff, the presiding subpoena bah in an
with thesubpoena. officer, the parties, admini strative
Any person who and other hearing and a formal
willfully failsto appropriate investigation. The
comply with a supervisory presiding officer,
subpoena shall be authorities and shall FCA representative,
guilty of a not be public. 12 or the FCA Board
misdemeanor and, C.F.R. §622.20. may deny the
upon conviction, application or, after
shall besubject toa All information, notice to the party
fine or not morethan | documents, or that issued the
$1,000 or to testimony that the subpoena and after
imprisonment for a FCA obtainsin the affording that party
term of not more course of afarmal an opportunity to
than one year, or Investigation is reply, may quash or
both. confidential. 12 modify the subpoena
C.F.R. 8622.103. or impose reasonable
conditions. 12 C.F.R.
§8 622.9 and 622.106.
Federal

Communication
s Commission




Federal
Communications
Commission

Communications Act
of 1934, as amended,

47 U.S.C. §151 et seq.

47 U.S.C §409(e)

47CF.R.§1331et
seg.

47 C.F.R. §§ 0.10(k),
0.11(K)

Production of
information and
documentsrelated to
agency implementation
and enforcement of the
Communications Act
of 1934, as amended,
and orders, rules and
regulations of the
agency. Thefederal
courts have recognized
the broad

admini strative
subpoena authority of
the Commission. See,
e.g., Schrieber v. FCC,
201 F. Supp. 421 (SD.
Calif. 1962), modified
and aff’d., FCC v.
Schrieber, 329 F. 2d
517 (d.C. Cir. 1964);
aff’d., FCCuv.
Schrieber, 381 U.S.
279, (1965); FCC v.
Cohn, 154 F. Supp. 899
(S.D.N.Y. 1957).

U.S. district courts
have authority to
enforcea
Commission
administrative
subpoena pur suant

to 47 U.S.C. § 409(q).

All applicable laws,
including subpoena
rules47 C.F.R. 88§
1.331 et seqg., an
confidentiality/FOI A
rules, 47 C.F.R. 88

0.441 et seq.

Discr etion of
authorized
Commission
personnel, subject to
requirement in the
case of certain
personnel that no
adminigrative
subpoena may issue
without the prior
approval of the
Commission's Office
of General Counsel
See47C.F.R. 88
1.331 et seq. (Issuance
by Commissioners
and by AL Jsin
hearing cases)

47 C.F.R. 88 0.101(k),
0.111(k) (certain
officesand bureaus
must obtain prior
OGC approval of any
subpoena issuance).




Federal
Communications
Commission

Inspector General
Act, 5U.SC. app. §
6

Production of
information and
documentsrelated to
agency
programs/oper ations
from entitites/per sons
other than federal
agencies

U.S. district courts

All applicable laws.

Federal Deposit
I nsurance
Corpor ation

Federal Deposit
I nsurance
Corporation

FCIC Compliance
and Enforcement
Section

Section 10(c) and
8(n) of the Federal
Deposit I nsurance
Act (FDI Act), 12
U.S.C. §81820(c) and
1818(n); 12 U.S.C.
§8821(d)(2)(1)(i) and
823(d)(3)(A), Pub. L.
89-695.

Adminigrative
subpoena authority.

8(n) Didrict court
enforcement and
criminal penalties.

The FDIC’suse and
disseminati on of
subpoenaed
information issubject
to variouslaws
including the Right to
Financid Privacy
Act, the Privacy Act
and the Trade Secrets
Act.

Proceduresapplicable
to section 10(¢)
investigations, 12
C.F.R. 8 308.144-150
(2001).

Federal Deposit
Insurance
Corporation

Deputy Counsel to the
Inspector General

The Office of
Inspector General
(OIG) of the FDIC is
author ized to issue
admini strative
subpoenas pur suant
to the I nspector
General (1G) Act of
1978, as amended, 5
U.S.C. app. 3 (2001).

TheFDIC is
authorized to
subpcena all
information and

documentary evidence

necessary in the
performance of the
functions assigned by
the IG Act.

In the case of refusal
to obey, the OIG
enfor ces subpoenas
through actions
brought in U.S.
district court.

The OIG’suse and
dissemination of
subpoenaed
information issubject
to variouslaws
including the Right to
Financid Privacy
Act, the Electronic
Communications
Privacy Act, the
Freedom of
Information Act, and
the Privacy Act.

TheFDIC OIG has
established a pdicy
governing requests
for andthe issuance
of administrative
subpoenas, FDIC
OIG Policy 110.6
(May 1999).




Federal Deposit
Insurance

Corporation
(Resolution Trust
Corporation)t

12 U.S.C. § 1821())

Only w/ appr oval from
the Board or their
designees; The
Corporation may, as
conservator, receiver,
or exclusive manager
and for purposes of
carrying out any
power, authority, or
duty with respect to an
insured depasitory
institution, exercise
any power authorized
under section 1818(n)
of thistitle (including
subpoena authority)

Federal Deposit
Insurance
Corporationt

12 U.S.C. § 1829

Recor dkeeping -
provision has been
inter preted to al low
subpoenas.

Feder al
Election
Commission

Federal Election
Commission

Subpoenas for
desposition and
document production
and ordersto submit
written answers.
Feder al Election
Campaign Act
Amendments of
1974, Pub. L. No. 93-

443, § 208(a), 88 Stat.

1263,

The Commission may
authorize its Chairman
or Vice Chairman to
issuean order
requring any person to
submit sworn written
answersto written
questions. 2 U.S.C.
8437d(a)(1); 11 C.F.R.
8§111.11. The
Commission may also

For refusalstoobey
any order or
subpoena, the
Commission may
petition a United
States district court
seeking a caurt order
that requires

compliance. 2 U.S.C.

§ 437d(b).

Subpoenas that seek
financial information
may be subject to the
Right to Financial
Privacy Act of 1978,
Pub. L. No. 95-630-,
92 Stat. 3697 (1978).
Pursuant to the
Privacy Act of 1974,
Pub. L. No. 93-579,
88 Stat. 1896 (1974),

The Commi ssion
reviewsthe content of
subpoenas and orders
and votesto appr ove
their issuiance.
Motionsto quash or
modify subpoenas are
also considered by the
Commission. 11
C.F.R. §111.15.




1282(1974)(amending
Feder al Election
Campaign Act of
1971, 8311, Pub. L.
No. 93-443,) codified
at 2U.S.C.
8437d(a)(1)-(4); See
also 11 C.F.R, 88
111.11 - 111.15,
9007.1(b)(1)(v), &
9038.1(b)(1)(v).

compel deposition
testimony and the
production of evidence
relating to the
execution of the
Commission's duties.
2U.SC.
8§437d(a)(3),(4); & 11
C.F.R. 811112

the Commi ssion
published its System
of Records at 62 Fed.
Reg. 65, 694 (1997),
which permitsrelease
of all recordstothe
public once the case
has closed, with the
exception of those
recordsthat are
exempt from
disclosure by the
Freedom of
Information Act. The
System of Recordsis
currently under
review for potential
revisions.

Federal Election
Commission

I nspector General
subpoenas. Inspector
General Act of 1978,
asamended, Pub.L.
No, 95-452, 92 Stat.
1101 (1978) codified
at 5U.S.C. app. 3,
86(a)(4).

Essentially a subpoena
ducestecum for all
documentary evidence
necessary for the
performance of the
functions assigned
under the IG Act.

For refusalstoobey
an |G Subpoena, the
|G may petition a
United Satesdidrict
court seeking a caurt
order that requires
compliance. 5 U.S.C.
app. 3, 86(a)(4).

Same as Federal
Election Commi ssion
process above, except
under the System of
Records, response to
|G subpoenas ar e not
publicly released.

The scope of 1G
subpoenas and
methaods of srvice
are promulgated in 13
C.F.R. §8 101.302-
101.303. Internal
standards and
procedur es have been
issued in an FEC OIG
manual.

Federal
Emer gency
M anagement
Agency




Federal Section 6(a)(4) of the

Emergency | e Cenea

M anagement cto :

Agency (Exer cises authority
similar to those of
other Inspector
Generalsunder the
Act.)

Federal

Housing

Finance Board

Federal Housing
Finance Board

The sour ce of
authority for the
subpoena power of
the Federal Housing
Finance Baard
(Finance Board) is
section 2B (a)(5) of
the Federal Home
Loan Bank Act (Act),
12 U.SC.

§ 1422b(a)(5), as
amended by section
606 of the Federal
Home L oan Bank
System

M oder nization Act of
1999 (M oder nization
Act), Title VI of the
Gramm-Leach-Bliley
Act, Pub. Law No.
106-102, 113 Stat.
1338 (Nov. 12, 1999).
Section 2B (a)(5) of

Section 2B(a)(5) of the
Act incorporates by
reference the subpoena
authority in section
1379B of the Safety and
Soundness Act, see 12
U.S.C.

§ 4641. Under that
authority and section
2B(a)(7) of the Act, the
Finance Board's
proposed rule provides
that in the course of or
in connection with an
administrative
enforcement
proceeding, the Finance
Board shall have the
authority to administer
oaths and affirmations,
to take and preserve
testimony under oath,
to issue subpoenas and

Under the Act, the
Finance Board may
filean action in the
United Satesdidrict
court for thejudicial
district wherethe
proceeding is being
conducted or where
the witnessresides,
or in the United
States District Caurt
for the District of
Columbia, for
enforcement of any
subpoena or
subpoenaduces
tecum issued
pursuant to section
2B(a)(5). See 12
U.S.C.

88§ 1422b(a)(5) and
(a)(7). Such courts
shall have

The Finance Board’'s
subpoena authority
only extendsto the 12
Bank s, the Offi ce of
Finance, and to
personswhoare
executive officer sor
directors of a Bank or
the Office of Finance,
in connection with an
enforcement
proceeding under
section 2B(a)(5) of the
Act. Apart fromthis
specific authority, the
Finance Baard does
not have authority to
subpoena the
financial recor ds of
any private citizen.
The subpoena
provisionsin the
proposd rule woud

The proposed rule
contains provisions
addressing the
requirementsfor the
issuance of subpoenas
or subpoenasduces
tecum, but the
Finance Board has
not yet adopted a
final rule on these
matters




the Act conferson
the Finance Board
the same

admini strative

enfor cement powers
with respect tothe
twelve Federal Home
Loan Banks (12
Banks) and the
Office of Fnance,
and their executive
officersand
directors, asthose
granted to the Office
of Federal Housing
Enterprise Oversight
(OFHEO) with
respect tothe
Federal National
Mortgage
Association (Fannie
Mae), the Federal
Home Loan
Mortgage
Corporation
(Freddie M ac), or
their directors or
executive officers,
under sections 1371-
1379B of Title X111

of the Housing and
Community

Devel opment Act of
1992, known asthe
Federal Housing
Enterprises Financial
Safety and Soundness

subpoenasducestecum,
and torevok e, quash, or
modify subpoenas and
subpoenasducestecum.
The attendance of
witnesses and the
production of
documentsprovided for
in this section may be
required from any
place in any State at
any designated place
where such proceeding
is being conducted.

jurisdiction over
such actions and
power to order and
require canpliance
with such subpoenas
and subpoenasduces
tecum. See 12 U.S.C.
8 4641(c). The
proposed rule sets
out this authority.
See 12 CFR §908.8,
65 Fed. Reg. 78994,
79000. Theproposed
rule alo establishes
proceduresfor the
issuance and

enfor cement of
subpoenas,
including: failureto
appear at a
proceeding (8§
908.9(a)(4));
authority of the
presiding officer to
issue subpoenas and
subpoenas duces
tecum
(8908.21(b)(5));
service of subpcenas
(8 908.26(d));
witnesses fees and
expenses

(8 908.29); no
discovery of
privileged matter (8
908.46(d)); motions
to compel document

allow for adequate
notice to a Bank, the
Office of Finance, or
any execttive officer
or director of a Bank
or the Office of
Finance. The
Finance Board’scivil
admini gtrative
subpoenasarenot
self-enforcing and, as
stated, the Finance
Board hasthe
authority under the
Act to sek
enforcement of auch
subpoenasin an
appropriate district
court, as st forth in
therule.




Act of 1992. Pub.
Law No. 102-550,
Title X111, 88 1371-
1379B, 106 Stat. 3986
- 3994 (Oct. 28, 1992)
(Safety and
Soundness Act). See
12 U.SC. 88 4631-
4641. The FHnance
Board hasnot yet
adopted any rules
implementing the
statutory provisions,
but has a proposed
rule outstanding that
addr esses, among
other things, the
agency’s subpoena
autharity. See 65
Fed. Reg. 78994
(Dec. 18, 1999)
(proposed rule) (to
be codified at 12
CFR Part 908).

discovery from
parties

(8 908.47(f));
issuance of
protective orders (8§
908.47(9));

enfor cement of
discovery subpoenas
(8 908.7(h));
document subpoenas
to non-parties

(8 908.48), and
issuance and

enfor cement of
subpoenas requiring
attendance at a
deposition in lieu of
appearance at a
hearing

(8908.49)). See65
Fed. Reg. 78994 ff.

Feder al
Maritime
Commission

Federal Maritime
Commission

Subpoenain
investigations and
adjudicatory
proceedings
(Shipping Act of
1984, as amended,;

In investigations and
adjudicationsunder
the Shipping Act, the
Commission may
compel attendance of
witnesses and

In case of refusal to
obey, the Attor ney
General at the
request of the
Commission may
seek enforcement by

Notice and
opportunity for
hearing arerequired
prior to suspension of
atariff, , or request
tothe Secretary of

A presiding officer
may requirethe party
seeking a subpoena to
show the relevance
and scope where it
appear s that such




Pub. L. 105-258; 46
U.S.C. app. §
1711(a)(2); 46 C.F.R.
§502.131.)

production of
evidence.

a U.S. didrict court.
46 U.S.C. app. §
1713(c).

In addition, the
Commission may
suspend a common
carrier’stariff or use
of atariff for failure
to supply
information. 46
U.S.C. app. §
1713(b)(2).
Additional penalties
of upto $50,000 per
shipment may apply
to carrierswho
operate under such a
suspended tariff. 46
U.S.C. app. §
1713(b)(3). The
Commission may
also request that the
vesselsof such
carrier berefused
clearance by the
Secretary of the
Treasury. 46 U.S.C.
app. 8§ 1713(b)(4).
Such adersare
subject to the
disapproval of the
President. 46 U.S.C.
app. § 1712(b).

Treasury. 46 U.S.C.
app. § 1712(b)(2) &
3).

subpoena may be
“unreaonable,
oppressive, excessive
in scope, o unduly
burdensome.” 46
C.F.R. 8502.131.

Federal Maritime
Commission

Section 15 reports
(Shipping Act of

The Commission may
requireany common

In case of refusal to
obey, the Attor ney




1984, 46 U.S.C. app.
§ 1714)

carrier tofile “any
periodical or special
report or any account,
record, rate or charge,
or memor andum of
any factsand
transactions
appertaining to the
business of that
common carrier.”

General at the
request of the
Commission may
seek enforcement by
a U.S. didrict court.
46 U.S.C. gp. §
1713(c).

Federal Maritime
Commission

Section 19

infor mation demand.

(Merchant Marine
Act of 1920, 46
U.S.C. app. § 876.)

In furtherance of the
Commission’s mandate
to makerulesand
regulations affecting
shipping in theforeign
tradetoadjug or med
general or special
conditions unfavor able
to shippingin the
foreign trade, the
Commission may
require any person to
file*arepat, answers
to questions,
documentary materials
and other
information.” 46
U.S.C. app. 8 876(f)(1).
In addition, the
Commission may
subpoena witnesses
and evidence in such
proceedings. 46 U.S.C.

app. 8§ 876(g)(2).

Failuretofilea
report, etc. as
required by the
Commission, results
in liability for acivil
penalty o not more
than $5000 for each
day the information
isnot provided . 46
U.S.C. app. §
876(f)(4).

Failuretocomply
with a subpoena may
result, after natice
and hearing, in
suspension o a
common carrier’s
tariff or use of a
tariff, and a penalty
of not mare than
$5000 for each day
theinformation is
not provided. 46
U.S.C. app. §
876(9)(4).

Notice and hearing
befor e suspension of
tariff toenforce
subpoena.

The Commission may
refuseto discloseto
the public a response
provided under the
termsd 46 U.S.C. §
876, notwithstanding
any other law. 46
U.S.C. §876(h).




The Commi ssion
may seek
enforcement by a

U.S. district court.

46 U.S.C. app. §
876(q)(5).

Federal Maritime
Commission

Foreign Shipping
PracticesAct
Information
Requests (Foreign
Shipping Practices
Act, 46 U.S.C. app.
1710a.)

Pursuant toits
authority to investigate
“whether any laws,
rules, regulations,
policies, or practices of
foreign gover nments,
or any practices of
foreign carriersor
other persons
providing maritime or
maritime-related
servicesin aforeign
country reault in
conditions that ...
adver sely affect the
operation of United
States carrier s... and
do not exist far foreign
carriersof that
country in theUnited
States,” the
Commission may
require any person to
filereports, answersto
questions,
documentary material
or other information.
46 U.S.C. app. §
1710a(d)(1).

In addition, the

The Commission may
determinethat
information
submitted under this
provision “shall not
be disclosed to the
public.” 46 U.S.C.
app. 8 1710a(d)(3).




Commisson may issue
subpoenas to compel
attendance and
testimany of witnesses
and pr oduction of
evidence. 46 U.S.C.
app. § 1710a(d)(2).

Federal Maritime
Commission

Nonadjudicatory
investigations (46
C.F.R. Part 502,

Subpart R.).

In connection with
investigations
undertaken pursuant
to the Commission’s
regulatory duties, the
Commission may issue
ordersor subpcenas
directing personsto
appear o to praduce
documents, 46 C.F.R. §
502.286, arder
testimony be take by
deposition, § 502.287,
or order filing of a
report or answer to
specific questions, §
502.288.

In case of failureto
comply with such
processes, the
Commission may
initi ate “actions for
enfor cement by the
Commission or the
Attorney General
and for feiture of
penalties or criminal
actions by the
Attorney General.”
46 C.F.R. § 502.289.

Such investigatory
proceedings are
“nonpublic.” 46
C.F.R. §502.291.

Federal Maritime
Commission

Inspector General
(IG) subpoenas
(Inspector General
Act of 1978, as
amended; Pub. L. 95-
452; 5U.S.C. app 3,
§ 6(a)(4).

The |G exercisesno...
unique, agency-specific
authority.




Federal Holds no
P admini strative

M edl_a_tlo_n and subpoena authority

Conciliation and nounique,

Service agency-specific
autharity under the
I nspector General
Act.

Federal Mine

Safety

and Health

Commission

Federal Mine Safety
and Health Review
Commission

Section 113(e) of the
Federal Mine Safety

Pub. L. 95-164.

and Health Act of 1977,
30 U.S.C. §823(e)(1994),

In connection with
hearings before the
Commission or an ALJ,
permitsagency tocompel
the attendance and
testimony of witnesses and
the production of books,
paper s, documents or

Commission or ALJ
may apply to
appropriate U.S.
district caurt toenforce
Commission or ALJ
order to appear, testify,
or produce evidence.

None specified. RFPA
generally not applicable
because subpoena are
rarely if ever issued to
financial institutions.

Standards not specified.
Standard evidentiary
privileges recognized
through case
adjudication.

Federal Mine Safety
and Health Review
Commission

29 C.F.R. §2700.60

Permits Commission and
AL Jsto issue subpoenas,
on their own motion or on
application of a party,
requiring the attendance
of witnesses and the
production o documents
or physcal evidence.

ALJ or General
Counsd at request of
ALJ or direction of
Commission, may
initiate proceedingsin
appropriate U.S.
district caurt toenforce
subpoena.

None specified.

Subpoenas may be
issued for relevant, non-
privileged matter that is
admissible evidence or
appears likely to lead to
the di scover y of
admissble evidence.
Subpoenas must
describe with sufficient
particularity the
evidencerequired to be
produced, and must not




be otherwise “invalid”
or “unreasonable.”
Subpoenas may be
served by any person 18
or over or by regstered
or certified mail, return
receipt requested. Copy
of subpoena bearing
certificate of serviceto
be filed with
Commissionor ALJ.
Witness feesthe same as
the U.S. district caurts.
Motionstorevok e or
modify subpoenas may
be fil ed wit hin 5 days of
service of the subpoena
or at the hearing,
whichever is sooner.

Federal Reserve,
Board of
Gover nors of the

Board of Governors
of the Federal
Reserve System

Federal Reserve Act, 12
U.S.C. §603

Authorizesinvestigations,
including authority to
“send for personsand
paper s, subpoena
witnesses, and administer
oaths” to enaure
compliance with

None identified

None stated; RFPA
appliesto subpcenato
financial ingtitution
seeking customer
records unless disclosur e
is exempt under 12
U.S.C. 83413 or copy of

I nvestigation may be
instituted, triggering
subpoena authority,
whenever the Board
“shall ascertain that the
regulations prescribed
by it arenot being

agreements limiting subpoenais ent first to complied with.”
activities of Agreement customer under 12
corpor ations U.S.C. § 3405.

Board of Governors Changein Bank Authorizesinvestigations | Judicial enfor cement None stated; RFPA Subpoenas are

Control Act, 12 U.S.C.

of principals who seek to

same as under 1818(n);

appliesto subpcenato

authorized in connection




of the Federal
Reserve System

§ 1817(j)(15)

acquire control of voting
stock of afinancial
institution, including
exercise of authority
under 1818(n). See below.

see below. Also, Board
may disapprove
acquisition by any
person who failsto
furnish infor mation

required by the agency.

12U.SC. §
1817()(7)(E).

financial ingtitution
seeking customer
recor ds unless disclosure
is exempt under 12
U.S.C. § 3413 or copy of
subpoenais ent first to
customer under 12
U.S.C. §3405. RFPA
exemptionsinclude §
3413(b), which exempts
from the RFPA
discloaurestothe Board
by a financial institution
pursuant tothe Board’s
supervisory or
regulatory functions
with respect to any
financial institution,
holding company,
subsidiary, or
institution-affiliated
party thereof; 8 3413(d),
which governsrecords
and information
requiredto bereported
under Federal law or
regulation; and 8
3413(f), which relatesto
subpoenas issued by
administrative law
judgesin formal
adjudicatory
proceedings.

with any investigation to
determinerelevant
factorsunder Changein
Bank Control Act, or to
make independent
determination of
accuracy and
completeness of
information provided by
notificant, or any other
investigation deemed
necessary by the agency
to deter mine whether
any persm hasfiled
inaccur ate, incomplete
or miseading
information or has
violated, isviolating, or
isabout to violate the act
or itsregulations. 12
U.S.C. 8 1817(j)(15)(A).

Under Board practice,
subpcena autharity is
granted to specified
Board counsel pursuant
toaformal Order of
Investigation issued by
the Board's General
Counsel upon a showing
of possible viol ation of
law, regulation, etc.




Board of Governors of
the Federal Reserve
System

Federal Depost
Insurance Act, 12
U.S.C. §1818(n)

Authorizes agency or
designated repr esent ative
to “issue, revoke, quash,
or modify” subpoenasin
connection with
adminigrative
enforcement proceedings
under 12 U.S.C. § 1818,
which include proceedings
against financial
institutions and their
institution-affiliated

parti esfor unsafe or
unsound banking
practices, breaches of
fiduciary duty, and
violations of law or
regulation. Subpoenas
may reguire documents
from any place within the
jurisdiction o the United
States.

U.S. District Courts
may enfor ce subpoenas
or subpoenas duces
tecum; refusal to
comply isa

misdem eanor
punishable by upto
$1000 or one year
imprisonment, or both.

None st ated; see above
regarding RFPA

Subpoenas are
authorized “in the
coursed or in
connection with any
proceeding unde”
sections 1818 ar 1820(c)
relating to enfor cement
proceedings against
financial institutions and
their institution-
affiliated partiesand
claimsfa insured
deposits.

Under Board practice,
subpcena autharity is
granted to specified
Board counsel pursuant
toaformal Order of
Investigation issued by
the Board’s General
Counsel upon a showing
of possible viol ation of
law, regulation, etc.

Board of Governors
of the Federal
Reserve System

Federal Depost
Insurance Act, 12
U.S.C. § 1820(c)

Authori zes exer ci se of
subpoena power s under
§1818(n) in connection
with bank examinations as
well asinvestigationsto
deter mine compliance
with banking laws.

See aboveregarding
§ 1818(n)

None stated; see above
regarding RFPA

Asunder § 1818(n),
Board pracicerequires
issuance of a formal
Order of Investigation to
authorize issuance of a
subpoena.

Board of Governors
of the Feder al
Reserve System

Bank Holding Company
Act, 12 U.S.C. § 1844(f)

Authori zes exerci se of
subpaena power in
connection with any
application, examination,

Same enfor cement
autharity as under
§ 1818(n).

None st ated; see above
regarding RFPA

See aboveregarding
Order of Investigation




investigation, or other
proceeding unde the Act.
Aswith subpoenas under
§ 181(n), testimony and
documents may be
required from any place
within thej urisdiction of
the United States.

Board of Governors
of the Federal
Reserve System

International Banking
Act of 1978, 12 U.SC. §
3108

Authorizes Board or its
designated repr esentative
toissue, revok e, quash, or
modify subpoenasin
connection with any
application, examination,
investigation, or other
proceeding unde the Act.
Production isrequired
from any place subject to
thejurisdiction of the
United Sates

Enforceable through
action in United States
Digtrict Cour t; finefor
noncomplianceis
imposed “under Title
18,” or imprisonment
of up tooneyear, or
both; each day of
refusal tocomply is
considered a separate
offense

None stated; see above
regarding RFPA

See above regarding
Order of Invegtigation

Board of Governors
of the Federal
Reserve System

Office of Inspector
General

I nspector General Act
of 1978, Public Law 95-
452, 5 U.S.C. appendix

[Thisis the same
authority exercised by
other Inspectars
General.]

Administrative subpoena
authority, generally
recognized as limited to
subpoena duces tecum

(statutory language:

[Each Ingpector
General...isautharized... ]
to require by subpenathe
production of all
information, documents,
reports, answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the

In the event of refusal
to obey, court order
obtained through
petition to enforce filed
in the appropriate U.S.
District Court

None specific to the
Inspector General Act;
statutor y notification
requirements fdlowed
for Inspector General
subpoenas issued
pursuant tothe Right to
Financid Privacy Act

OIG has edablished
within OI G var ious
policiesand procedures
regarding subpoena
request and issuance.




performance of the
functions assigned by this
Act, which subpoena, in

the case of contumacy or
refusal to obey, shall be
enfor ceable by or der of
any appropriate United
Statesdistrict court:
Provided, That procedures
other than subpcenas
shall be used by the
Inspector General to
obtain documents and
information from Federal
agencies

Federal
Retirement Thrift
Investment Board

Holdsno administrative
subpoena authority.

Federal Trade

Commission
Federal Trade Section 20 of the Civil investigative Federal district caurt. | Strict confidentiality Requires “reason to
Commission Federal Trade demands (CID) totestify See 16 CFR §2.13. protections provided by | believe” that recipient is

Commission (FTC) Act,
Act of September 26,
1914, 38 Stat. 717, as
amended, 15 U.S.C.
§57b-1; see 16 C.F.R.
8§27

or produce doccumentary
evidencein FTC
investigati ons of unfair or
deceptivepractices in or
affecting commer ce or of
antitrust violations

FTC Act 88 6(f)
(confidential financial or
commercial
information), 21
(information dbtained
pursuant tocompulsory
processor in lieu
thereof). In certain

in possession, custody, or
contrd or documentary
material, or has
information, relevant to
unfair or deceptive acts
or practicesin or
affecting commer ce
within the meaning of




cases,other restrictions
may alsoapply, e.q.:
Right to Financial
Privacy Act (RFPA), 12
U.S.C. § 3401 et seg.
(customer financial
records); Electranic
Communications
Privacy Act (ECPA), 18
U.S.C. § 2701 et seg.
(stored electranic
communications and
customer records); Fair
Credit Reporting Act
(FCRA), 15 U.S.C.

8§ 1681 et =g. (consumer

FTC 85, or relevant to
antitrust vidations
Must besigned by a
Commissioner pursuant
to a Commission
resolution; autharity is
non-delegable.
Recipients may file
petitionsto limit or
gquash. See 16 CFR
§2.7(d).

reporty), etc.
Federal Trade Section 9 of the FTC Subpoenas for testimony See abowe. See abowe. Subpoena must “rdat[€]
Commission Act, 15U.S.C. 8 49; see, | of witnessesand to a matter under
eg., 16 CFR 88 2.7, production of investigation” by the
210, 2.11,2.12 documentary evidencein FTC and must be signed
FTC investigations other by “amember of the
than those covered by Commission.”
section 20 of the FTC Act Recipients may file
(see below) petitionsto limit or
guash for disposition by
a designaed
Commissioner. See 16
CFR § 2.7(d).
Subpoenas are also
available in agency
adjudicatory
proceedings. See 16
CFR §3.34.
Federal Trade Section 6(b) of the FTC | Annual and special See abowe. See abowe. Reportsunder oath may

Act; 15 U.S.C. § 46(b)

reports of persons,

berequired, via general




Commission

partnerships, and
cor por ations

or special order, to

per sons, partner ships,
and cor por ations (except
exempted entities)
engaged in, or whose

business affects,
commer ce.
Federal Trade Section 6(a)(4) of the Subpoenasfor production | Federal district court. FTC Act § 6(f) Procedures other than
Commission Inspector General Act of information, (confidential subpoenas must be used
of 1978, as amended, documents, reports, commercial or financial | to obtain documents and
P.L.95-452,5U.SC. answers, records, informatian). In certain | information from
app. accounts, papers, and cases, other restrictions | Federal agencies.
other data and may alsoapply: Privacy
documentary evidence Act, 5U.S.C. 552a
(agency sy stems of
records pertaining to
individuals); RFPA;
ECPA; FCRA, etc.
Federal Trade “ Second Request” Certain mergersand Under 15U.S.C.
Commissiont authority under the acquisitions may not be 19a(g)(2), if a party

Hart-Scott-Rodino
Antitrust
Improvements Act of
1976: Section 7A of the
Clayton Act, 15 U.S.C.
18a as amended by
Section 630 of Pub.L.
No. 106-553, 114 Stat.
2762(2000). The

author ity toissue
second requestsisfound
in 15 U.S.C. 18a(c).
Rulesimplementing the
Act arefound at 16

consummated until the
partiesprovidethe FTC
and the Depar tment of
Justice (DOJ) with
premerger notification
and observe a waiting
period. Duringthat
waiting period, either the
FTC or DOJ “may
requirethe submiss on of
additional i nformation or
documentary material
relevant to the proposd
acquisition” from the

fails substantially to
comply with a second
request, a district court
may order compliance,
extend the waiting
period until there has
been compliance, and
grant other equitable
relief.




C.F.R. Part 801 et =q.
See 16 C.F.R. 803.20
(“Requestsfor
additional i nformation
or doaumentary
material”)

parties. (Thisisrderred
to asissuing a “ second
request.”)

General Services
Administration

General Services
Administration

Personal Property
Division (LP)

U.S. General Services
Admini stration, Office of
the Inspector General

The Inspector General
Act of 1978, Pub. L. 95-
452, 92 Stat. 1101, as
amended,

5U.S.C. App III.

The GSA Inspector
General hasthe authority
torequirethe production
of “all information,
documents, reports,
answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by this
Act...”

The GSA OIG’sauthority
extendsto the progr ams
and operations of GSA.

Subpoenas issued by
the G SA Inspector
General “shall be
enfor ceable by or der of
any appropriate United
Statesdistrict caurt....”

In the exercise of its
subpoena authority, the
GSA OIG complieswith
the notification and
privacy provisions and
other procedures, when
applicable, of the Right
to Financial Privacy
Act, 12 U.S.C. 83401 et
seq., the Cable Act, 47
U.S.C. 8551, the
Electronic
Communications
Privacy Act, 18 U.S.C.
§2701 et seq., (and
related statutes), and the
Health I nsurance
Portability and

Account ability Act of
1996, 104 Pub. L. 191.

GSA OIG subpoenasare
signed by the Inspector
General himself ar, in
his absence, by the
Deputy Inspector
General, after review
and concurrence by the
Counsd tothelnspector
General. Legal review is
based on legal
sufficiency, sope, and, if
appropriate, whether
other avail able means of
obtaining the necessary
information have been
explored.

General Services
Administration

Personal Property
Division (LP)

The Contract Disputes
Act of 1978, Pub. L. No.
95-563, 92 Stat. 2383, as
amended, at § 11; 41
U.S.C. § 610 (1994).
Board Rule 120, 48

A Board judge may
require by subpoenathe
attendance of witnesses,
and production of books
and papers, for the taking
of testimony or evidence

If a person who resides,
isfound, or transacts
business within the
jurisdiction o a United
States district court,
refusesto obey a

Every subpoena must be
in the form specified in
the appendix to the

Boar d'srul es of
procedure. 48 CFR

6101.20(d) [Rule 120(d)].

Board Rule 120(a) dates
the expectation that, in
Board proceedings,
parties are expected to
cooperate by making
witnesses and evidence




U.S. General Services
Administration, Board of
Contract Appeals

CFR 6101.20 (2000).

by deposition or in the
hearing of an appeal by
the Board.

subpoena issued by the
Board, the Board,
through the Attorney
General, may apply to
that court toisuean
order requiring the
personto appear before
the Board, to praduce
evidenceor togive
testimany, or both.
Failureto obey the
order may be punished
by the court asa
contempt of court.

The subpoena formis
GSA Form 9534 (Rev. 1-
98), 48 CFR Pt. 61, App.
Board Rule 120 contains
the pr ocedur es for
obtaining, serving, and
governing pr oof of
service of a subpoena;
provides for maionsto
quash or madify a
subpoena; and setsforth
the statutory

enfor cement mechanism
described above. Each
appellant receives a
copy o the Board'srules
of procedure with the
notice of docketing of its
appeal. Thereareno
specific privacy
protections connected to
a Board subpoena,
which is part of the
record inthe apped.
However, Board Rule
112(h)(1) providesthat a
party may request that
documents be submitted
under protective order
or held in camera, and
Rule 112(h)(2) dates
that a party may ask, or
the Board direct, that
testimany be received
under protective order
or in camera. 48 CFR
6101.12(h).

available without a
subpoena. If one party
reguests a subpoena, the
hearing judge usually
consults with the
oppasing party before
making the
determination to issue
the subpoena. In many
instancesin which
subpoenas are
requested, the subpoenas
are essential to securing
evidence necessary to
resolve contract
disputes. Some requests
for Board subpoenas,
however , do not involve
lack of cooperation by
the parties. A party may
request a subpoena on
behalf of a witness who
needsto demondrateto
an empl oyer that he or
sheistestifyingin an
admini strative
proceeding. In addition,
some federal agencies, as
a standard operating
procedure, requirea
subpoena befor e they
will provide documents
or depositionsin an
appeal.




I nstitute of
Museum and
Library Studies

Holdsno adminigtrative
subpoena authority.

Inter-American
Foundation

Holds no admini gtrative
subpoena authority.

Foreign Claims
Commission

Foreign Claims
Commissiont

22 U.S.C. §1631h

Debt claims against
asserted against Bulgaria,
Hungary, or Rumania OR
based upon an obligation
expressed a payablein
any currency

Foreign Claims
Commissiont

22 U.S.C. §1623(c)

Settl ement of
International Claims:
Any member or employee
of the commission may, by
designation of the
Chairman of the
Commission, require by
subpoena the attendance
and testimony of witnesses
and the production of all
necessary books, papers,
documents, records,
correspandence and other

Enforceable by U.S.
district caurt




evidence.

Commission on
Security and
Cooper ation in
Europe

Commission on
Security and
Cooperation in
Europet

22 U.S.C. § 3004

In carrying out thisAct. .
[the Commission] may
require, by subpenaor
otherwise, the attendance
and testimony of such
witnesses and the
production of such bodks,
recor ds, correspandence,
memor andums, papers,
and documents as it
deems necessary

U.S. International
Trade
Commission

U.S. International
Trade Commission

19 U.S.C. 81333

Subpoenas a e authorized
for the purposes of
carrying out the
Commission’s functions
and dutiesin connection
with any investigation
authorized by law.

The Commission may
invoke the aid of any
district caurt, which
may isuue an arder
requiring compliance,
failure to obey may be
punished as contempt
of court.

The Commission must
not discloseto
unauthorized persons
confidential business
information or business
proprietary infor mation
gathered through
subpoenas. The
Commission routinely
issues orders protecting
infor mation obtained,
and issues sanctions
accordingly when auch

A majority of the
Commission must

author ize issuance, but
any member may sigh a
subpoena; subpoenas
may issue with respect to
papers, information, and
testimony pertaining to
any Commission
investigation.




information is
improperly handled.

U.S. Inter national
Trade Commission

Office of the Ingpector
General

Inspector General
subpcena autharity is
under the

Inspector General Act.

(5U.S.C. App. 3, 88
3(a), 6(a)(4), 8G(d)
and 8G(g)(1).

ThelInspectar General is
authorized to require by
subpoena, infor mation
necessary in the
performance of the
functions assigned by the
Inspector General Act.

(5U.S.C. App. 3
§ 6(2)(4)).

Subpoenas are
enforceable by a United
States district court
order. (5U.S.C., App. 3
§6(a)(4)

Right to Financial
Privacy Act (12US.C. §
3401).

1) Information sought
must be within the
authority of the
Inspector General.

2) Information sought is
reasonably relevant to
the Inspector General’s
inquiry.

3) Production of the
information cannot be
unduly bur densome.

United States
I nternational Trade
Commissiont

19 U.S.C. § 1677f(7)(a)

Discloaure of proprietary
infor mation under
protective or der s issued
pursuant tothe North
American Free Trade
Agreement or the United
States-Canada Agreement

(North American
Free Trade
Agreement)

(North American
Free Trade
Agreement)t

19U.S.C. §3433

Authaizing any member
of an extraordinary
challenge canmittes
convened under
paragraph 13 o article




1904 to summon witnesses
and requirethe
production of documents,
books, and records

National
Commission on
Electr onic Fund
Transfers

National
Commission on
Electronic Fund
Transferst

12 U.S.C. § 2404

Torequirethe attendance
and testimony of witnesses
and the production of any
evidence that relatesto
any matter under
investigation by the
Commission

Enfor ceable by any
court of the United
States within the
judicial district within
which the hearingis
conducted or within the
judicial district within
which such person is
found or r esides or
transacts business may
(upon application by
the Commission) order
such person toappear
befor e the Commission
to produce evidence or
to give testimony
touching the matter
under investigation.
Any failure to doey
such arder of the court
may be punished by
such court asa
contempt ther eof.

L egal Services
Corpor ation




Legal Services
Corporation

Inspector General Act
of 1978, as amended, 5
U.S.C. App. 3, §6(a)(4).

Torequirethe production
of all information,
documents, reports,
answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by the
IG Act.

In the case of
contumacy or refusal to
obey, enfor ceable by
order of any
appropriate United
States district court.

Because LSC isnot a
government agency, it is
unclear that the Right to
Financid Privacy Act
appliestoLSC OIG
subpoenas.

Certain information
potentially subject to
LSC OIG subpoenais
protected from furthe
discloaure by the OI G,
see Pub. L. 104-134,
Sec. 509:

(h) Notwithstanding
section 1006(b)(3) of the
L egal Services
Corporation Act (42
U.S.C. 2996¢e(b)(3)),
financial records, time
records, retainer
agreements, client trust
fund and €ligibility
records, and client
names, for each
recipient shall be made
avail able to any auditor
or monitor of the
recipient, i ncluding any
Feder al department or
agency that is auditing
or monitoring the
activities of the
Corporation or of the
recipient, and any
independent auditor or

TheLSC OIG has
inter nal pr ocedur es for
issuance of OIG
subpoenas.




monitor receiving
Federal fundstoconduct
such auditing or
monitoring, including
any auditor or monitor
of the Corporation,
except for reportsor
records subject tothe

attorney-client privilege.

(i) The Legal Services
Corporation shall not
discl ose any name or
document referred toin
subsection (h), except to
- (1) a Feder al, State, or
local law enfor cement
official; or (2) an official
of an appropriate bar
association for the
purpose of enabling the
official to conduct an
investigati on of arule of
professonal conduct.

U.S. Merit
Systems
Protection Board

U.S Merit Systems
Protection Board

5 U.S.C. 81204 (Powers
and functions of the
Merit Systems
Protection Board)

Subpoenas may be isuued
by any member of the
Boar d, any admini gtrative
law judge appointed by
the Board under 5 U.S.C.
§3105, and any Board
employee designated by

If the Board’'s subpoena
isnot obeyed, the
Board may apply to the
United Statesdistrict to
order enforcement.
Thedistrict court may
punish any failure to

The Board does not
generally issue
subpoenas to compel the
appear ance of agency
witnesses, that is,
witnesses employed by
the respondent agency.




the Board (generally
adminigrative judges).
Under thisauthority, the
Board may requirethe
attendance and
presentation of an
individual’ s testimony, the
production of
documentary or other
evidence, or thetaking of
depositions from, and
responsestowritten
interrogatories, by any
such individual.

obey the order of the
court as a contempt
thereof. 5U.S.C.
§1204(c).

The Board generally
has fewer than five
cases a year in which it
appliesto adidrict
court for enforcement
of itssubpoena. Upon
application to the
Board by the Special
Counsel, the Baard
may also apply to the
district caurt toenforce
a subpoena issued by
the Specid Counsel. 5
U.S.C. 81212(b)(3).
Thisprovision has
rarely been employed,
and had not been
employed recently

Rather, the agency must
arrange for the
appearance of its
employees. If the
employee does nat make
an appearance, the
administrative judge
may impose sanctions
under 5C.F.R. 81201.41.

Under 5C.F.R.
§1201.43, the
administrative judgeis
granted discretion in
imposing sanctionsas
necessary to servethe
ends of justice. Inthe
case of federal
employeeswho are not
employed by the
respondent agency, and
who donot appear in
response to an order by
the administrative judge
for the agency to provide
thewitnesspursuant to 5
C.F.R. 81201.33, the
Board hasdeter mined
that obtaining a
subpoena isa better
cour se of action than
imposing sanctions. For
mor e details, see
Chapter 7, “Witnesses,
Subpoenas, and Swarn
Statements,” in the




Merit Systems
Protection Board
Judge’ s Handbodk.

U.S. Merit Systems
Protection Boardt

5U.SC. 81221

At therequest of an
employee, former
employee or applicant for
employment . . . seeking
corrective action . . . the
board shall issue a
subpoena for the
attendance and testimony
of any person if the Board
findsthat the testimony or
production requeded is
not unduly burdensome
and appears reaonably
calculated to lead to the
discovery o admissible
evidence.

U.S. Merit Systems
Protection Boardt

5U.S.C. 81507

Allowsthe Board to
administer oaths, examine
witnesses, and receive
evidence

Enforceablein United
Statesdistrict court

National
Aeronautics and
Space
Administration

National Aeronautics
and Space
Administration

Ingpector General Act
of 1978, as amended, 5
U.S.C.A. App. 3, Section
6(2)(4)

“production of all
information, documents,
reports, answers, records,
accounts, papers, and

“in the case of
contumacy or refusal to
obey, shall be
enfor ceable by or der of

Right to Financial
Privacy Act, 12 U.S.C.
Section 3401 et seq.

Request to issue |G
subpoena isreviewed by
chain of command, by
IG Counsel, and is




other data and
documentary evidence
necessary in the
performance of the

functions assigned by [the

IG Act}...pracedures
other than subpcenas
shall be used by the
Inspector General to
obtain documents and
information from Federal
agencies'

any appropriate United
States district court”

signed by the |G or
designee. Dol
monagraph isconsulted
aswell ascaselaw and
standardsin Special
Agents Manual

National Aeronautics
and Space
Administration

Program Fraud Civil
Remedies Act, 31
U.S.C. 3801-3812; 14
CFR Part 1264

Investigative subpoena
ducestecum, 14 CFR
1264.103; trial subpoena
14 CFR 1264.122.

Sanctions under 14
CFR 1264.128.

Notice under 14 CFR
1264.103.

Standards asset forth in
the PFCRA and its
implementing
regulations.

National Archives
and Records
Administration

Holdsno administrative
subpoena authority,
excluding | G authority.
No unique, agency-
specific authority under
the Inspector General
Act. Inspector General
Act of 1978, 5U.S.C.
App. 3 sec.8G(d))

National Capitol
Planning
Commission




National Capitol
Planning
Commission

Holdsno adminigtrative
subpoena authority.

National Credit
Union
Administration

National Crdlit
Union
Administration

Inspector General Act
of 1978, as amended, 5
U.S.C.A. App. 3, Section

6(2)(4)

“production of all
information, documents,
reports, answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by [the
|G Act}...procedures
other than subpcenas
shall be used by the
Inspector General to
obtain documents and
information from Federal
agencies.

“in the case of
contumacy or refusal to
obey, shall be

enforceable by order of
any appropriate United
Statesdistrict court”

Right to Financial

Privacy Act, 12 U.S.C.

Section 3401 et seg.

Decison to issue IG

subpoena is reviewed by
auditor’sor investigator’s
supervisors, by IG
Counsel, and by the IG.
Alternative means to
obtain information are
tried firgt, and scope of
subpoena is made as
narrow as possible,
consistent with caseneeds

National Cradit
Union
Administration

Examination and
Invegigation Authority.
Feder al Cr edit Union
Act, asamended, 12
U.S.C. 8§81784(b),
1786(p), and
1787(b)(2)(1). (June 26,

The NCUA hasthe ability
to issue subpoenas for
documents and testimony
in connection with the
examination or
investigation of any
federally insured credit

Asset forthin the
above cited statutes, the
NCUA enforces
compliance with its
subpcenasvia
application to the
United Sates Didrict

The NCUA’s regulations
set forth that all
information and
documents obtained by
the agency in the course
of any investigation are
non-public, unless made

Pur suant todelegated
authority from the
NCUA Board, the
agency’s General
Counsel may ingitute
formal investigative
proceedings by the entry




1934, c. 750, Titlell,
8204, as added Oct. 19,
1970, Pub.L. 91-468,
81(3), 84 Stat. 1001, and
amended Nov. 10, 1978,
Pub.L. 95-630, Title V,
8502(b), 92 Stat. 3681,
Oct. 15, 1982, Pub.L .
97-320, Titlel,
8132(a)(1), 96 Stat.
1487; Aug. 9, 1989,
Pub.L. 101-73, Title 1 X,
§8915(a), (b), and (c),
103 Stat. 486; Nov. 29,
1990, Pub.L. 101-647,

Title XXV, §2521(a)(2)).

Also, the Rulesand
Regulations of the
National Cr edit Union
Administration, 12
C.F.R. Part 747,
SubpartsH and I.

union. T he purpose of
thisauthority isto
determine whether a
credit union or an
institution-affiliated party
(“1AP") iscomplying with
applicable law and
regulations, and/or to
deter mine whether auch
credit union or party has
violated, isviolatingor is
about to violate any
provision o the Federal
Credit Union Act, the
NCUA’sBoard’s
regulations, ar other
relevant statutesor
regulations that may bear
on a party’sfitnessto
participatein the affairs
of acredit union. This
subpoena power extends
to any person or entity
with knowledge of the
affairs o a credit union.
This subpoenapower
extendsto any person or
entity with knowl edge of
the affairs of the federally
insured credit union,
including the ability to
subpoena persmal
financial records and
accounts (after
compliance with
applicable Right to
Financid Privacy Act

Court. The DOJ files
the application to the
United Sates Didrict
Court. The DOJ files
the application on
behalf of the NCUA, as
the agency does not
have independent
litigation authority.

a matter of public
record by the NCUA
Board (usually in
connection with the
agency isauing aNotice
of Chargesfor formal
enfor cement action).
While maintaining the
non-public nature of the
testimony or documents
obtained during an
investigation, the NCUA
will sharethis
information with other
relevant law
enforcement officials,
including but not limited
totheDOJ. 12 C.F.R.
Part 747.702.
Moreover, the NCUA
complies with all

appli cabl e provision of
the Right to Financial
Privacy Act of 1978
(“RFPA"), 12 U.S.C.
883401-3422, with
respect to obtaining
financial recor dsfrom
other non NCUA
regulated institutions,
and with respect to
releasing any
information dbtained
during the course o its
investigation.

of an order indicating
the purpose of the
investigation, and
designating the persons
conducting the
investigation. Upon
issuance of the
Investigation Order the
designated
representative hasthe
power to issue subpoenas
for testimony and
documents. 12 C.F.R.
Parts 747.703 and
747.803.




notice requirements).
This subpoena authority
also extendsto any
proceeding in connection
with a claim for insured
deposits.

National
Foundation on the
Artsand
Humanities

National Endowment
for theArts

Inspector General

Inspector General Act,
Pub. L.95-452, Oct. 12,
1978, 5U.SC. App.,
Section 6.

General subpoena
authority asnecessary for
|G functions.

U.S. District Court

1. Inspector Generd Act
Sec. 7.

2. Privacy Act

3. Freedom of
Information Act

4, Right to Financial
Privacy Act

5. Fair Credit Reporting
Act

6. 26 U.S.C. 6103 (tax
returns)

1. Audit or investigation
within |G authority

2. Information sought
reasonably relevant to
audit or investigation
3.Demand not
unreasonably broad or
burdensome

National L abor
Relations Board

National Labor
RelationsBoard

National Labor
Relations Act (NLRA),
as amended, Section 11
(29 U.s.C. 8161) (July
5, 1935, c. 372, 8§11, 49
Stat. 455; June 23,
1947, c. 120, Titlel,
8101, 61 Stat. 150; June
25, 1948, c. 646, 8§32(b),

In Section 111 of the
NLRA (29 U.S.C. §161),
the Boardis empowered
to issue subpoenasto
obtain and copy
documentary material,
and to summon witnesses
and take testimay in
order toobtain evidence

The Board’s subpoenas
are not slf-enforcing.
In the event that any
per son refusesto obey
an adminigtr ative
subpoena issued by the
Board pursuant to29
U.S.C. §8161(1), the
Board isauthorized by

Each Board subpoena
contains language
notifying the per son
served of hisor her right
pursuant to29 U.S.C.
8161(1) to petition the
Board to revokethe
subpoena, and the
statutory five day time

Any party toa Board
proceeding may apply to
the Board for an

admini strative
subpoena. 29 U.S.C.
§161(1); 29 C.F.R.
§102.31(a). Such parties
to Board proceedings
incl ude, without




62 Stat. 991; May 24,
1949, c. 139, 8127, 63
Stat. 107; Oct. 15, 1970,
Pub.L. 91-452, Titlell,
§234, 84 Stat. 930; June
11, 1960, Pub. L. 86-
507, 81(57), as added
May 21, 1980, Pub. L.
96-245, 94 Stat. 347.)
Our Inspector General
has subpoena authority
in accordance with the

I nspector General Act
of 1978, as amended, 5
U.S.C. app. 3 86(a)(4).

Ther eisno unique
autharity or procedure
for the Inspector
General at this Agency.

that relates to any matter
under investigation ar in
guestion concer ning any
representation proceeding
conducted pursiant to 29
U.S.C. 8159 or any unfair
labor practice or
compliance proceeding
conducted puraiant to 29
U.S.C. 8160 of the NLRA.
Any party to
representation or unfair
labor practice
proceedingsis per mitted
to make application to the
Board for issuance of auch
subpoenas. The
attendance of witnesses
and the production of
evidencemay be required
to be made at any place
and from any placein the
United States, Territory,
or Possession

29 U.S.C. 8161(2) to
apply to any federal
district court for an
order compelling
compliance with the
subpoena.

limit within which such
petition mug be filed.
The Board will revoke
the subpoena if the
Board concludesthat:
the evidence sought does
not relate to any matter
under investigation, the
evidence sought is not
described with sufficient
particularity, or the
subpoena isinvalid for
any other reason
sufficient in law. 29
U.S.C. 8161(1); NLRB
Rules and Regulations,
as amended, 29 C.F.R.
§102.31(b). If theBoard
makes appli cation to a
digtrict court for
subpoena enfar cement,
the subpoenaed party
can proffer legal and
factual argument to the
court asto why they
believe the subpoena
should not be enfor ced.

In appropriate
circumstances, the
following additional
statutes will provide
protection tothe privacy
of persons whose
evidenceisrequired by
an NLRB admi nistr ative
subpoena: The Right to

limitation, the Regional
Director in whose
Region the proceeding is
pending, any per son
filingacharge or
petition under the
NLRA, any person
named as a respondent,
asemployer, or asa
party toacotract in
any Board proceeding,
any labor organization
alleged to be subject to
unlawful activity, and
counsel for the Board’s
General Counsel. 29
C.F.R. 8102.8.
Applications for
subpoenas filed prior to
a hearing shall befiled
with the Regional
Director. Applications
filed during a hearing
shall be filed with the
administrative law judge
(29 C.F.R. §102.31) or
hearing officer (29
C.F.R. 8102.66(c)).
Thereisnoright toan
investigative subpoena
(as contrasted with a
hearing subpoena)
available to parties other
than the General
Counsel. TheNLRB’s
Regional Directors,
administrative law




Financial Privacy Act,
12 U.S.C. §3401; The
Privacy Act, 5 U.S.C.
8552a; The Fr eedom of
Information Act, 5
U.S.C. 8552.

judges, and hearing
officersgrant
applications on behalf of
the Board.

Federal Labor
Relations
Authority

The Federal Labor
Relations Authaority
(FLRA) isan
independent agency
responsible for
administering the
labor -management
relations pr ogram for
1.9 million Federal

employees wor ld-wide.

Itsmission isto
promote stable and
constr uctive

labor -management
relations that
contributeto an
efficient and effective
government.




Federal Labor
Relations Authorityt

5U.S.C. §7132

Any member of the
Authority, the General
Counsd, or the Panel or
any Administrative Law
Judge holds the authority
to issue subpoenas
requiring the attendance
and testimony of witnesses
and the production of
documentary or other
evidencefrom any place
in the U.S, etc.

Enforceable by U.S.
district caurt.
Punishable as
contempt.

Federal Labor
Relations Authority

Foreign Ser vice L abor
Relations Boar dt

22 U.S.C. §4107

Authorizesthe Board to
issue subpoenas.

National Science
Foundation

National Science
Foundation

Antar ctic Conser vation
Act, 16 U.S.C. §2401, et
seq., P.L. 95-541

a) 16U.S.C.§2407
(45 CFR § 672.3)

b) 16 U.S.C. § 2409
(45 CFR § 672.3)

Presiding officer may
issue subpoenasfor
witnesses and documents
for hearing.

Antarctic Law
Enforcement Officers may
secure, execute & serve
subpoenas.

16 U.S.C. § 2407 (b) sets
forth that United States
may apply to District
Court for enfarcement.

Right To Financial
Privacy Act provides
that if recipient of
administrative subpoena
failsto follow the
procedures mandated by
the Act upon expiration
of ten days from the
date of serviceor
fourteen daysfrom the
date of mailing of the

Hearing proceduresare
set forth at 45 CFR Part
672




notice, the recor dsor
information requestedin
the subpoena will be
made available. (See 12
U.S.C. § 3405)

Recipient may filea
swor n statement and
motion toquash in an
appropriate caurt within
ten days from the date
of service of the notice
or fourteen daysfrom
the date of mailing the
noticeto challengethe
subpoena. I d.

The Family Educational
And Privacy Rights Act
providesthat institutions
that are subject to the
Act will comply with a
lawfully issued subpoena
upon the condition that
parents and the students
are notified of all such
subpoenas in advance of
the compliance date by
the educational
institution ar agency.
(See20U.S.C. 8
12329(b)(2)(B)).

In addition, personal
information shall only
be transferred to athird
party on the condition




that such party will not
permit any other party
to have access to such
information without the
written consent of the
parents a student. (Id.
at (4)(B) and (7)(D)).

National Science
Foundation

I nspector General Act
of 1978, 5 U.S.C. App.
3, asamended, at §
6(a)(4), P.L.95-452, 8 1,
Oct. 12, 1978, 92 Stat.

Limited to documentary
evidence including

infor mation, reports,
answer s, records,
accounts, papers, and

16 U.S.C. § 2407 (b)
setsfarth that United
States may apply to
District Court

See abowe.

Hearing proceduresare
set forth at 45 CFR Part
672.

Guidanceand procedur es




1101, as amended.

other data and
documentary evidence
necessary in the
performance of the
functions of the OIG.
However, autharity does
not allov Ol G to compel
testimony. Additionally,
OIG doesnot have
authority to subpoena
documents maintained by
the United States
government or its
agencies, including NSF.
(See5U.S.C. App. 3at §
6(2)(4))

In the case of
contumacy or refusal to
obey, the subpoena is
enfor ceable by or der of
any appropriate United
States district court.
(Id., Inspector Generals
Act at § 6(a)(4)).

for the use, approval,
drafting and enfor cement
of OIG subpcenas is
maintained within
NSF/OIG.

National
Transportation
Safety Board

National
Transportation
Safety Board

Independent Safety
Board Act of 1974, as
amended, 49 U.S.C.
§81101-1155. Subpoena
authority is specifically
found at 49 U.S.C.
§1113(a); P.L. 93-633,
§304(a)(1)(A), (b)(1),

(3), (4), (7)-(9); and P.L.

100-372, &4.

49 C.F.R. §8831.9(a);
821.20(a), and

Under 49 U.S.C. 81113,
the NTSB, through a
Board member,
adminidrative law judge,
or employee designated by
the Chairman, may
“require, by subpoena or
otherwise, necessary
witnesses and evidence.”

Thisauthorityis utilized
during the investigation of
an accident, either at the

Asstated in 49 U.S.C.
§1113(a)(4), the NTSB
may enfarce a
subpoena by initiating
acivil action in Federal
district court.

Protection of trade
secretsisoutlined at 49
U.S.C. 81114(b) and 49
C.F.R.8316. In
addition, documents
obtained during the
cour se of an accident
investigation that are
deemed pertinent but
not appr opriate for
publicdisseminationare
placed in the “ Official
Use Only” docket. This

In accident investigati on
matters the NTSB issues
subpoenas for
information necessary to
the completion of a
thorough investigati on
and fulfillment of its
statutory mandate to
determinethe prabable
cause or causes of
certain tr anspor tation
accidentsand toconduct
studies of transportation




845.21(c).

field phase or during a
public hear ing; study of
transportation safety
issues; and by an
adminidrative law judge,
when necessary, during a
hearing of an FAA
enforcement action.

section of the accident
investigation file

contai ns material for
internal use only, such
asintra- and
interagency

memor andums and
correspandence,
analytical reports and
various ot her ty pes of
documents (whether
prepared by or for the
Board), autopsy
protocols, preredacted
material, and other
items exempt from
disclosure under the
Freedom of Infor mation
Act and the Privacy Act
that nevertheless should
beretained by the
Board.

safety matters.

Asfor subpcena issued
in the context of an
aviation enfor cement
case, thelaw judge
appliesthe criteria st
forth in 49 C.F.R.
§821.20(a).

Neighborhood
Reinvestment
Cor por ation

Holds no admini strative
subpoena authority.

Nuclear
Regulatory
Commission

Nuclear Regulatory

Section 161c. of the
Atomic Ener gy Act of

Section 161c. provides:

A. Authority

Any information
collected by an NRC

A. Subpoenasissued by
NRC Adminigtr ative




Commission

Office of Management
and Budget

1954, 42 U.S.C.
§2201(c).

“In the performance of its
functi ons, the Commission
isauthorized to. . . make
such studies and
investigations, obtain such
information, and hold
such meetings and
hearingsasthe
Commission may deem
necessary or proper to
assist it in exercising any
authority providedin this
Act, or in the

admini gtration or

enfor cement of this Act,
or any r egulations or
ordersissued thereunder.
For such purposesthe
Commission is authorized
to administer oathsor
affirmations, and by
subpoenato require any
person to appear and
testify or appear and
produce documents, or
both, a any desgnated
place.”

The Atamic Energy Act
defines the word “ person”
to incl ude a cor poration
or other business entity, a
gover nment agency
(except for the
Department of Energy),

Section 233 of the
Atomic Ener gy Act of
1954, as amended, 42
U.S.C. §2281, provides:

“In case of failure or
refusal to obey a
subpoena served upon
any person pursuant to
subsection 161c., the
district court for any
district in which the
person isfound or
resides or transacts
business, upon
application by the
Attorney General on
behalf o the United
States, shal | have
jurisdiction to issue an
order requiring such
per son to appear and
give testimony or to
appear and produce
documents, or bath, in
accor dance with the
subpoena; and any
failure to obey such
order of the court may
be punished by such
court as a contempt
ther eof.”

B. Process

subpoena may be used in
two ways. Firgt, it may
be used by the NRC
regulatory staff to
evaluate the activities of
licensees ar others
subject to NRC
jurisdiction in order to
protect the public health
and safety and the
common defense and
security, and toenforce
the Commission’s
regulations and orders
Second, the information
may be used in
connection with
adjudicatory
proceedings before the
NRC’sadministrative
tribunalsto determine
whether toautharize
issuance of alicense or
license amendment or to
determine whether to
enforce an NRC arder.

In either case, the

infor mation may be
protected from
disclosure under the
provisionsd 10 C.F.R.
§2.790 and in 10 C.F.R.
Part 9. These
regulationsinclude the

Tribunals

An NRC administrative
tribunal may, at the
request of a party, issue
a subpoenain ajudicial
proceeding. If the
person whoisnamed in
the subpoena refusesto
comply, the Commissi on
may ask the Department
of Justice to seek
enforcement of the
subpoena, asdescribed
above.

B. Subpoenas |ssued by
the NRC Regulatary
Staff

1. The Executive

Director of Operations
The Commission has
delegated authority to
the Executive Director
for Operations (“EDO")
to isae subpoenas. See
NRC M anagement
Directive 9.17-02 (Sep.
12, 1991). The EDO has
the authority to delegate
that power to lower
officials. Id. at 9.17-04.
The Commission also
has explicitly delegated




or astate or itsagencies
aswell asan individual.
See Section 11s of the
Atomic Energy Act, 42
U.S.C. §2014(s).

Generally, when the
recipient of an NRC
subpoena advises the
NRC that heor she
intendsto defy the
subpoena, the NRC
must file a request with
the Department of
Justice (Civil Division,
Federal Programs
Branch), asking the
Department to filea
petition to enforce the
subpoena. If the
Department approves
therequest, the Federal
Programs Branch
either handlesthe
matter itself or refers
the matter to the
appropriate U.S.
Attorney’s Office.

exemptions from
disclosure under the
Freedom of Infor mation
Act and aher statutes
for the protection of
personal, privacy,
proprietary, commercial
and financial
information. Any

per son who submits
material in responseto
an NRC subpcena may
reguest that the material
be protected from
release under a gecific
category of 10 C.F.R.
§2.790. If the NRC
deniesthat request, the
person who made the
request (and submitted
the information) may
challenge the decision in
afederal district caurt.
In addition, if the
subpoenaisisaued in an
NRC admi nigtr ative
proceeding, the person
affected may apply for a
protective order under
10 C.F.R. §2.740(c), to
prevent disclosure of
that information in the
proceeding.

the authority toissue
subpoenasto the
Director of the Office of
Nuclear Materials
Safeguar ds and Safety
(“NMSS’), see NRC
Managhement Dir ective
9.26, 80124-0212 (Oct.
27, 1989), subject to
review and concurrence
from the Office of the
General Counsdl, id. at
80128-0210, (Feb. 27,
1990).

2. The Officeof
Investigations.

The Office of
Investigations (“OI”) has
authority, as stated in
the Commissioni’s
regulati ons, to issue
subpoenasin
furtherance of its
investigati ons of
potential licensee
wrongdoing. See 10
C.F.R. 81.36(e). The
Director of Ol has
delegated that authority
tothe Directors d each
of the four Ol Regional
Field Offices, subject to
review o the prgposed




subpoena by the Office
of the General Caunsel.

Nuclear Regulatory
Commission

Office of Management
and Budget

Section 6(a)(4) of the
Inspector General Act
of 1978.

Section 6(a)(4) gves each
Inspector General the
authority to require by
subpoena the pr oduction
of all information,
documents, answers,
recor ds, accounts, papers,
and other data and
documentary evidence
necessary in the
performance of the
functions assigned by the
Inspector General Act.
Subpoenas shall not be
used by Inspector General
to obtai n documents from
Federal Agencies.

The Inspector General
Act providesthat in the
case of contumacy or
refusal to comply with
an Inspector General
subpoena, the subpoena
shall be enforceable by
order of any
appropriate United
States District Court.

Generally, an | nspector
General subpoena will
not be issued unless
other meansto obtain
therequired
information have been
exhausted or appear
impractical. Whenever
the Inspector General
electsto use a subpoeena
to obtain financial
records from a financial
ingti tution, the Inspector
Genereal must comply
wiwth the Right ot
Financial Privacy Act of
1978. The Act requires
gover nment agencies
seeking to subpoena
financial recordsto
notify the financial
institution’ scustamer
that a subpoenahas
been filed, the purpose
of the subpoena, and the
customer’sright tofilea
motion to quash the
subpoena. Any records
collected by an
Inspector General
subpoena are used by
Inspector General staff

In accordance with the
Inspector General Act,
the Inspector General
may issue a subpoena for
documents. Infor mation
sought must be
reasonably related to an
investigation or audit
within the Inspect or
General’ sjurisdiction
and must be defined and
limited to that necessary
for the investigati on or
audit. Additionally, an
Inspector General
subpoena will not be
issued unlessother
means to obtain the
required information
have been exhausted or
appear impractical. All
proposed | nspector
General subpoenas are
reviewed by the
appropriate Assistant
Inspector General, the
Deputy Inspector
General, and the
General Counsdl to the
Inspector General to
ensure compliance with
all legal requirements




to evduate the activities
of NRC employees and
contractorsor the
operation of NRC
programsand
operations. Any
documents collected by
a subpoena issued by the
Inspector General are
protected from public
release or disclosurein
accor dance withe the
Freedom of Infor mation
Act or Privacy Act.

prior to the subpoena
being signed by the
I nspector General.

Occupational
Safety and Health
Review
Commission

Occupational Safety
and Health Review
Commission

Section 12(h) of the
Occupational Safety
and Health Act of
1970,29US.C. §
661(b), Pub. L. 91-596
(“theAct")29C.FR. §
2200.57. Issuance of
subpoenas; petitionsto
revoke or modify
subpoenas; right to
inspect or copy data.

Permitsthe Commiss on
in any proceedingbefore
it to order testimony to be
taken by deposition and to
compel the ap pear ance of
witnesses and the
production of books,
papers, or documents.
Permits Commission
judge on the application
of any party toissue
subpoenas requiring the
appear ance of witnesses
or the producti on of

Upon failure to comply
w/subpoena, the
Commission by its
counsel may initiate
enforcement
proceedingsin the
appropriate district
court (with assistance
from the U.S.
Attorney’s office)

The Act requiresthat
Commission hearings
and records be open to
the public. Section 15 of
the Act providesthat
the Commission may
issueorderswhere
appropriateto protect
the confidential ity of
trade secrets. The
Commission’s ALJ may
revoke or modify a
subpoenain arder to
protect claims of

Section 12(g) of the Act
permitsthe Commission
to make necessary rules
for the orderly
transaction of its
proceedings (see scope of
applicable procedural
rulesrelated to agency’s
subpcena autharity in
section below). Unless
the Commission has
adopted a different rule
its proceedings are
conducted in accardance




evidence

privilege (See 29 C.F.R.
§2200.11)

with theFederal Rues
of Civil Procedure.

The party to whom the
subpoenaisissued is
responsible for its
service. A subpoena
may be served by any
person whoisna a
party and isnot lessthan
18 years of age. Service
may be made by service
on the person named, by
certified mail return
receipt requested, or by
leaving a copy at
person’'s principal place
of business or at the
person’sresidence.

Person served with a
subpoena may within 5
days move torevok e or
modify the subpoena.

Per sons compelled to
submit data o evidence
areentitled to retain or
procur e copi es of
transcripts of the data or
evidence submitted by
them.

Other issuance
standards, qualifiers and
proceduresarein




accor dance with the
Federal Rulesof Civil
Procedure.

Office of
Governmental
Ethics

Holdsno administrative
subpoena authority.

Office of

Per sonnel

M anagement
(OPM)

Office of Personnel
Management (OPM)

Inspector General Act,
section 6(a)(4), which
providesthat the
Inspector General may:

“Require by subpoena
the production of dl
information,
documents, reports
answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the

Since the Inspect or
General Act limitsthe
scope of an inspector
general’s audit and
investigative autharity to
progr ams of hisrespective
agency, at OPM our
subpoenas ar e issued
primarily in relationship
to the Federal Employees
Health Benefits Program
and the federal retirement
annuity pr ogram.

I nspector general
subpoenas are

enfor ceable by any
appropriate United
States district caurt.

The subject of an
investigationis notified
of theissuance of a
subpoena only when
financial recordsare
covered by the Right to
Financial Privacy Act,
12 U.S.C. §83401-3422.
Under that Act, absent a
court order pursuant to
834009, the subject must
be provi ded with prior
written notice of the
purpose and scope of the
subpoena and the

Therearethreecriteria
that must be met for
issuance and
enforcement of an
inspector general
subpoena:

1) the audit of
investigation must be
within the statutory
authority of the
Inspector General;

2) the information
sought must be




functions assigned by
this Act, which
subpoena, in the case of
contumacy or refusal to
obey, shall be

enfor ceable by or der of
any appropriate United
Statesdistrict caurt. . .”

opportunity tochallenge
the subpoenain a
federal didrict court.
No noticeisrequired if
theinspector general is
seeking certan limited
identifyi ng inf ormation
on the account.

Once subpoenaed
records arereceived by
an inspector general and
becomepart of a system
of recards maintained
by hisor her r espective
agency, they are subject
tothe Privacy Act, 5
U.S.C. §8552a
exchangeable without
the subj ect’ s permisson
only for alaw

enfor cement purpose or
routine use prescribed
by agency regulations.

reasonably relevant to
theinvestigation or
audit; and

3) the demand may not
be unreasonably broad
or burdensome.

Prior to issuance, all
appli cations for
subpoenas are reviewed
by the Assistant
Ingpector General for
Investigations (ar Audits
if issued pursuant to an
audit), the Assistant
Inspector General for
Legal Affairs, the
Deputy Inspector
General and the
Inspector General to
assurethes criteria
have been met.

Office of Personnée
Management (OPM)

42 U.S.C. §1973¢g

Upon the request of the
applicant or the
challenger or, on itsown
motion, the Civil Service
Commission.

Peace Corps

Peace Corps

Holdsno admini strative
subpoena authority,
excluding the Inspector
General authority
granted in Section




6(a)(4) of the Inspector

Doancinn B Aan~f
T CITOorUrT I CIt1orl

General Act a 19/8.

LD o~ } +
(FeaceCorpsmspector

Guaranty
Corpor ation

General Exercises
authority similar to
those of other | nspector

Pension Benefit
Guaranty
Corporation

Office of Ingpector
General

Pnen eerc?]o‘cf Uggr?rertgeAct
'8’@%78 as amended, 5
U.S.C. App. 3

May obtain documentary
evidence for both
investigations and audit.

Enforcement action
filed in the appropriate
U.S. District Court by
DOJ, with assistance
from |G caunsel.

No requirement to
notify individual that
OIG isseeking r ecords

OI G hasauthority to
“require by subpoena
[sic] the production o al
information, documents
reports, answers,

recor ds, accounts,
papers, and other data
and documentary
evidence necessary in
the performance of
functions assigned by
thisAct” App. 3,
86(a)(4)




Pension Benefit
Guaranty
Corporation

Right to Financial
Privacy Act (RFPA), 12
U.S.C. 3401-3420.

Financial r ecords of
individuals and
partnerships of 5 or fewe
individuals may be
obtained; written noticeto
customer and gpportunity
to challenge subpoena
must precede document
release

If OIG complies with
notification and
customer does nat file
challenge within
statutory timeframe,
OIG entitled to
records.

If thefinancial

ingti tution does not
comply with the
subpoena, DOJ filesan
enforcement action in
the appropriate U.S.
District Court with
assistance from IG
counsel.

Ol G must servethe
customer a copy of the
subpoena and form
documentstochallenge
the subpoena. If a
challengeisfiled, U.S.
District Court judge
must deter mine whether
OI G entitled to dbtain
records.

OlG isentitled to
recordsif thereis
“substantial

compliance” with the
provisions of RFPA, and
thereisa“demamstrable
reason to believe that the
law enfarcement inquiry
islegitimate and a
reasonable belief that
therecords are relevant
totheinquiry” (12
U.S.C. 83419(c)).

Pension Benefit
Guaranty
Corporation

Employee Retirement
Income Security Act of
1974, as anended

29 U.S.C. 81303

The cor poration may
make investigations it
deems necessary to
enfor ce any provision of
ERISA, TitlelV, or any
ruleor regulation
thereunder.

ERISA 84003

Adminigrative
subpoena requiring
document production
for terminating pension
plan participant
records. Enforcement
action filed in the
appropriate District
Court.

Freedom of Infor mation
Act (FOIA),5U.S.C.
8552 (FOIA) (for
business records PBGC
maintainsin a sysem of
records).

Privacy Act, 5 U.S.C.
8552a (for individual
records PBGC)
maintainsin a system of
records)

PBGC Directive Section
GA 05-1.

PBGC Insurance
Operations Manual.

Postal Rate
Commission

Postal Rate
Commission

Holds no admini gtrative
subpoena authority or




author ity to issue
subpoenas or make
judicially enfarceable
demands compelling
document production

or testimony.
United States
Postal Service
United States Postal Deceptive Mail Authority limited to the Enforcement by Postmaster Gener al

Service

Prevention and
Enforcement Act, (PL
106-168), 39 U.S.C.
3001, et seg. 39 U.S.C. §
3016

39 C.F.R. 88 913 [iswed
by Office of General
Counsel] and 952.19
[Judicial Subpcenas]

investigations of violations
of 39 U.S.C. 3005(a), the
Postal Service false
representations and
lottery laws. New
sweepstakes and skill
contest restrictionsare
incorpaated by reference
in 39 U.S.C. 3001.

Attorney General in
district caurt where
recipient resdes, does
business, or may be
found. 39 U.S.C. 8§
3016(c)

The Right to Financial
Privacy Act, 12 U.S.C.
8§ 3405, provides that
certain notice must be
given when seeking
bank records about an
individual.

Records obtained by
means of thisauthority
are exempted from
disclosure under the
FOIA.39US.C. §
3016(d),39C.F.R. §
913.4.

To the extent
applicable here, the
USPSisalso
specifically prohibited
from disclosing any
names or addresses of
postd patrons or aher
per sons under 39
U.S.C. §412.

subpoenas must be
issued only where: (a)
specific case with
identified entity or
individual (b)
appropriate supervisay
and legal r eview of
request, and (¢) no
delegation of autharity
below USPS Deputy
General Counsel.
Judicial Subpoenas
issued where Judicial
Officer considers
recor dsrel evant or
material to existing
proceeding.




United States Postal
Service

Office of Inspector
General

The USPS Office of the
I nspector General
exercises only the basic
subpoena authority
found in the Inspector
General Act o 1978, 5
U.S.C. app. 3.

United States Postal
Servicet

18 U.S.C. § 3061(1)

Authority of the Postal
Inspector and other Pcstal
Service agentsto serve
subpoenas issued under
the authority of the
United Statesin
investigating criminal
mattersrelated to the
postal service and the
mails

Railroad
Retirement Board

Railr oad Retirement
Board

I nspector General Act
of 1978

P.L. 95452, as
amended

5U.S.C. Appx. 3,
Section 6(a)(4)

“Torequire by subpoena
the production of al

infor mation, documents,
reports, answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by this
Act, which subpoena, in
the case of contumacy or
refusal to obey, shall be
enfor ceable by or der of
any district court;
Provided that procedures
other than subpcenas

The OIG filesan action
in federal district court
for summary

enfor cement of its
subpoena

No natification
requirements. Records
obtained from
subpcenas aretreated in
accordance with the
agency’'s system of
records.

Limited to
responsibilities set forth
in the Inspector General
Act.




shall be used by the

I nspector General to
obtain documents and
information from Federal
agencies.”

Railroad Retirement
Board

Right to Financial
Privacy Act of 1978,
P.L.95-63,

12 U.S.C. §3401 et seq.

Disclosure of customer’s
financial institution
financial recordswhen
required in connection
with a law enfor cement
inquiry.

TheOIG filesan action
in federal district court
for summary
enforcement of its
subpoena.

At or beforethetime of
service of an
administrative subpoena
upon afinancial
institution for records
covered by the Act, the
|G must serve upon the
individual whose
records are sought a
customer notice,
statement of customer
rightsunder the RFPA,
customer consent and
authorization for access
to financial records,
ingtr uctions for
completing and filing
customer challenge
motions and sworn
statement, motion for
order pursuant to
customer challenge
provisions o the RFPA,
and swor n statement of
movant. The customer
has a 10 days[14 daysiif
service by mail]in
which to give consent or
to challenge gover nment
access to their financial
records.

Limited to
responsibilities set forth
in the I nspector General
Act.

Securities and
Exchange
Commission




Securities and
Exchange
Commission

Securities Act of 1933,
Pub. L. No. 73-22 (as
amended), Secs. 19(b),
20(a), 20(c), and 22(b),
15 U.S.C. 775(b), 77t(a),
77t(c), and 77v(b); 17
CFR 200.30-4(a)(10);
Rule of Practice 232, 17
CFR 201.232; and 17
CFR 203.7.

Secur ities Act Section
19(b) providesthat any
member of the
Commission, or any
officer designated by the
Commission, may
subpoena witnesses take
evidence, and requirethe
production of
documentary evidence
deemed rel evant or
material to an
investigation under the
Act. The attendance of
witnesses and production
of documents may be
required from anywhere
in the United Statesor
any Territory at any
designated place of
hearing.

In addition, under Section
20(a), when the
Commission learns that
any provision of the
Securities Act a any rule
or regulation has been or
isabout to beviolated, the
Commission may require
personsto file a statement
in writing or under oath,
asto the factsand
circumstances concer ning
the matter under
investigation.

Secur ities Act Section
22(b) providesthat in
the case of refusal to
obey a subpoena by any
person, a court may
issuean order
requiring the person to
appear beforethe
Commission, or an
examiner designated by
it, to produce or give
evidence. Failureto
obey such an order
may be punished by
contempt.

In addition, Section
20(c) providesthe U.S.
district courtswith
jurisdiction to enforce
compliance with any
Commission or der
issued pursuant to the
Securities Act.

Every witnessin a
Commission
investigation testifying
pursuant to a subpoena
receives a copy of SEC
Form 1662 - the
Commission’s
“Supplemental
Information Form.”
Thisfaorm provides
information on and
including Privacy Act
notices, the Fifth
Amendment, theright to
counsel, false statements
and documents perjury,
transcript availability,
going off therecord and
additional procedures
for submitting
statementsto the
Commission.

When the Commission
subpoenas “financial
records’ of a
“customer” at a
“financid institution,”
the Commi ssion
providestherequired
notices under the Right
to Financial Privacy Act
(RFPA). The
Commission’s Division
of Enforcement has
prepared an “RFPA
Manual” to assist its
staff when preparing
such subpcenas.
Division policy requires
that subpoenas and
certificates of

Subpcenas are served in
accordance with the
procedurescontained in
Rule 232 of the
Commissi on’s Rules of
Practice, 17 CFR
201.232. See17 CFR
203.8 (“[s]ervice of
subpoenasin formal
investigative proceedings
shall be effected in the
manner prescribed by
Rule [df Practice]
232(c)").

Section 203.7 of the
Commission's Rules
Relating to

I nvestigations contains
additional provisions
descr ibing therights of
witnessesin Commission
investigations. 17 CFR
203.7.

The Commission has
delegated authority to
the Director of the
Division of Enfor cement
to institute subpoena
enfor cement proceedings
in federal district court.
17 CFR 200.30-4(a)(10).

Typically, the
Commission autharizes
theissuance of
subpoenas by issuing an
“Order Directing
Privat e Investigation

and Designating Officers
To Take Tedimony.”




compliance must be
signed by a staff
member at the GS-15 or
higher level.

In order torely on the
exemption containedin
RFPA Section 1113(h), it
isthe policy of the
Division of Enfor cement
that Division staff must
obtain the consent of the
Division Director.

Beforenoticetoa
custamer can be delayed
pursuant to RFPA
Section 1109 or
Exchange Act Section
21(h), the staff must
obtain Commiss on
consent to seek the
required court order.

Under Section 2703 of
the Electronic
Communications
Privacy Act (ECPA), 18
U.S.C. 2703, if a

gover nmental entity uses
an adminigtr ative
subpoena to seek the
contents o electronic
communications that
have bean in eithe
electronic storage for
over 180 daysor ina
remote computing
service, prior notice to
the services' subscriber
or cugomer isrequired.
Under Section 2705,

Generally, such
autharizationsare
limited to a particular
investigation. The
Commission order
specifically identifies
each member of the staff
autharized to issue a
subpoena. If additional
staff are subsequently
added to an
investigation, the or der
will be amended to
include the names of the
additional staff. Such
orders are commonly
referred to as“formal
orders.”

The Commission issued
324, 345, 282, and 275
formal ordersin fiscal
year s 2001, 2000, 1999,
and 1998 respectively.
Because the number of
subpoenas can varyin
any individual
investigation, the
number o subpcenasis
a multiple of the number
of farmal orders.




thereisaprocedurefor
delaying the subscriber /
customer notifi cation
uponwritten
certification by a
supervisory dficial.

The Division of
Enforcement has
prepared an ECPA
procedur es outline for
use when the
Commission staff is

seek ing information or
records from persons
who provide
computerized servicesto
the public.

Securities and
Exchange
Commission

Securities Exchange Act
of 1934, Pub. L. No. 73-
291 (as amended), Secs.
21(a) -(c), (e), and (h),
15 U.S.C. 78u(a) - (c),
and (e); 17 CFR
200.30-4(a)(10); Rule of
Practice 232, 17 CFR
201.232; and 17 CFR
203.7.

Under Exchange Act
Section 21(b), any
member of the
Commission, or any
officer designated by the
Commission, may
subpoena witnesses,
compel their attendance,
take evidence, and require
the pr oduction of
documentary evidence
deemed re evant or
material to an
investigation under the
Exchange Act. Such
attendance and
production may be
required from anywhere
in the United States at any
designated place of
hearing.

Section 21(c) provides
that in the case of
refusal to obey a
subpoena by any
person, any court of the
United Stateswithin
thejurisdiction of the
investigati on or
proceedi ng may issue
an order requiring that
the person appear
before the Commission,
or a dedgnated
examiner, to produce
or giveevidence
Failureto obey such an
order may be punished
by contempt.

Section 21(c) also
providesthat failur e or
refusal to attend and

Same as above
description for the
Securities Act.

Same as above
description for the
Securities Act




In addition, when
conducting an
investigation under
Section 21(a)(1), the
Commission may require
or permit any person to
filewith it a statement in
writing, under oath or
otherwise, asto all facts
and circumstances
concer ning the matter to
beinvegigated.

Under Section 21(a)(2),
the Commission may use
its subpoena authority
when conducting an
investigation pursuant to
arequest from aforeign
securities regulaor.

justify or to answer any
lawful inquiry or to
produce documentsin
response to a subpoena
isa misdemeanor
punishable by fine
and/or imprisonment
or both.

Securities and Public Utility Holding Section 18(c) o the Public | Section 25 o the Public | Same as above Same as above
Exchange Company Act of 1935, Utility Holding Company | Utility Holding d@cri_p_tion for the deﬁcri_p_tion for the
Commission Pub. L. No. 74-333 (as Act isvirtually identical Company Act provides | Securities Act. Securities Act.
amended), Sec. 18, 15 to Section 21(b) of the the U.S. district courts
U.S.C. 79r; 17 CFR Exchange Act. with jurisdiction to
200.30-4(a)(10); Rule of enforce campliance
Practice 232, 17 CFR In addition, Section 18(a) | with any Commission
201.232; and 17 CFR contains an autharity order issued pursuant
203.7. provision similar to tothe Act.
Section 21(a) of the
Exchange Act. Section 18(d) of the
Public Utility Holding
Company Act is
virtually identical to
Section 21(c) of the
Exchange Act.
Securities and Public Utility Holding Section 18(c) o the Public | Section 25 o the Public | Same as above Same as above
Exchange Company Act of 1935, Utility Holding Company Utility Holding description for the description for the
Commission Pub. L. No. 74-333 (as Act isvirtually identical Company Act provides | Securities Act. Securities Act.

amended), Sec. 18, 15

to Section 21(b) of the

the U.S. district courts




U.S.C. 79r; 17 CFR
200.30-4(a)(10); Rule of
Practice 232, 17 CFR
201.232; and 17 CFR
203.7.

Exchange Act.

In addition, Section 18(a)
contains an autharity
provision similar to
Section 21(a) of the
Exchange Act.

with jurisdiction to
enfor ce campliance
with any Commission
order issued pursuant
tothe Act.

Section 18(d) of the
Public Utility Holding
Company Act is
virtually identical to
Section 21(c) of the
Exchange Act.

Securities and Trust Indentur e Act of The authority under Section 321(a) provides | Same as above Same as above
Exchange 1939, Pub. L. No. 76- Section 321(a) of the Trust | that the Commisson’s descri_p_tion for the deﬂ:ri_p_tion for the
Commission 253 (as amended), Sec. Indenture Act is power s to enfor ce the Securities Act. Securities Act e_xc_ept
321, 15 U.S.C. 77uuy; essentially identical to Trust Indenture Act that the Commisdon has
17 CFR 203.7; and Rule | that in the Securities Act. | and any rules, not delegated authority
of Practice 232, 17 CFR regulations o orders to institute subpoena
201.232. issued pursuant to the enforcement actions
Act arethe same as under the Trust
those in Sections 20 and Indenture Act.
22(b) of the Securities
Act.
Securities and Investment Company Section 42(b) of the Section 42(c) of the Same as above Same as above
Exchange Act of 1940, Pub. L. No. | Invesment Company Act Investmer]t Company d@cri.p.tion for the descri.p.tion for the
Commission 76-768 (as amended), isvirtually identical to Act contains Securities Act. Securities Act.

Sec. 42, 15 U.S.C. 80a-
41; 17 CFR 200.30-
4(a)(10); 17 CFR 203.7;
and Rule of Practice
232, 17 CFR 201.232.

Section 21(b) of the
Exchange Act.

In addition, Section 42(a)
contains an autharity
provision similar to but
somewhat mare limited
than Section 21(a) of the
Exchange Act.

enfor cement provisions
virtually identical to
Section 21(c) of the
Exchange Act.

Section 44 of the
Investment Company
Act providesthe U.S.
district courtswith
jurisdiction to enfarce
compliance with any
Commission or der
issued pursuant to the
Act.




Securities and Invesment Advisers Section 209(b) of the Section 209(c) of the Same as above Same as above
Exchange Act of 1940, Pub. L. No. | Invegtment AdvisersAct Invesment Advisers description for the description for the
Commission 76-768 (as amended), isvirtually identical to Act contains Securities Act. Securities Act.
Sec. 209, 15 U.S.C. 80b- | Section 21(b) of the enfor cement provisions
9; 17 CFR 200.30- Exchange Act. virtually identical to
4(a)(10); 17 CFR 203.7; Section 21(c) of the
and Rule of Practice In addition, Section 209(a) | Exchange Act.
232, 17 CFR 201.232. contains an autharity
provision similar to Section 214 of the
Section 21(a) of the Invegtment Advisers
Exchange Act. Act providesthe U.S.
district courtsthe
jurisdiction to enfarce
compliance with any
Commission order
issued pursuant to the
Act.
Securities and Rules 111(b), 180, and The Commission’s Rules Subpoenasisuied by a Unless made on the The standar dsfor
Exchange 232 of the of Practice provide that hearing dficer are record at a h_earing, issuancg o sqbpoena; in
Commission Commissi on’s Rules of the powers of a hearing enforceablein federal requestsfor issuance of connection with hearings

Practice, 17 CFR
201.111(b), 201.180 and
201.232; and
Adminigrative
Procedure Act (APA), 5
U.S.C. 555(d) and
556(c)(2).

officer include issuing
subpoenas authorized by
law and revoking,
quashing, or modifying
any such aibpoena. Rule
of Practice 111(b), 17
CFR 201.111(b).

In connection with any
hearing, a party may
request the issuance of
subpoenas requiring the
attendance and testimony
of witnesses at the
designated time and place
of hearing, and subpcenas
requiring the pr oduction
of documentary or aher
tangible evidence
returnable at any
designated time o place.

district court under the
relevant pr ovison of
the law authorizing the
proceeding. See,

Secur ities Act Section
22(b); Exchange Act
Section 21(c); Public
Utility Holding
Company Act Section
18(d); Investment
Adviser Act Section
209(c); Investment
Company Act Section
42(c); and Trust
Indenture Act Section
321(a).

Contemptuous conduct
by any person before
the Commission or a
hearing officer during

a subpoena are required
to be madein writing
and served upan each
party. Rule232(a) of
the Rules of Practice, 17
CFR 201.232(a).

Any person to whom a
subpoena is dir ected or
who isan owner, creator
or the subject of the
documentsthat areto be
produced may, under
certain circumstances,
request that the
subpoena be quashed or
modified. Such requests
areto be made by
application Rule
232(e)(1), 17 CFR
201.232(e)(1). If

are contained in Rule
232(b) of the
Commission’s Rules of
Practice. Thisprovision,
based upon Section
555(d) of the
Adminigrative
Procedure Act, 5 U.S.C.
555(d), states: “Where it
appearsto the per son
asked toissuethe
subpoena that the
subpoena sought may be
unreaonable,
oppressive, excessive in
scope, or unduly
burdensome, he or she
may, in hisor her

discr etion, asa condition
precedent to the issuance
of the aubpcena, require




17 CFR 201.232(a).

any proceedingis
groundsfor (i)
exclusion of that person
from such hearing, or
any portion thereof;
and/or (ii) summary
suspension o that
person from
representing othersin
the proceeding in which
such canduct occurred
for the duration, or any
portion, of the
proceeding. 17 CFR
201.180(a). See
generally, Rule 180 of
the Commission’s Rules
of Practice, 17 CFR
201.180.

compliance with the
subpoena would be
unreasonable,
oppressive or unduy
burdensome, the hearing
officer or the
Commission shall quash
or modify the subpoena,
or may or der r eturn of
the subp oena only upon
specified conditions.
Rule 232(e)(2), 17 CFR
201.232(e)(2).

the person seeking the
subpoena to show the
general relevance and
reasonable scope of the
testimany or ather
evidencesought. If after
consideration of all the
circumstances, the
person requested to i ssue
the subpoenadeter mines
that the subpoena or any
of itstermsis
unreaonable,
Oppressive, excessivein
scope, or unduly
burdensome, he or she
may refusetoissuethe
subpcena, or issue it
only upon such
conditions as fair ness
requires. In making the
foregoing deter mination,
the person issuing the
subpoena may inquire of
the other participants
whether they will
stipulate to the facts
sought tobe proved.”

Additional procedures
for the unavail ability of
a hearing dficer,
service, tender of
required fees,

appli cationsto quash or
modify, and witness fees
and mileage are set forth
in the Rules of Practice
at 201.232(a), (c), (d),
(e), and (f), respectively.

Securities and

Inspector General Act

Section 6(a)(4) of the

Under Section 6(a)(4)

The Inspector General

It isthe practice of the




Exchange
Commission

of 1978, Pub. L. No. 95-
452 (as amended), Sec.
6,5 U.S.C. App. 3.

Inspector General Act (IG
Act) providesthat the
Inspector General may
subpoena all information,
documents, reports,
answers, records,
accounts, papers, and
other data and
documentary evidence
necessary in the
performance of the
functions assigned by the
Act.

of the G Act,
subpoenas are

enfor ceable by or der of
any appropriate United
States district caurt.

(1G) provides Privacy
Act noticesin
conjunction with the
issuance of a subpcena.

When the |G subpoenas
“financial records’ of a
“customer” at a
“financid institution,”
the IG providesthe
required noticesunder
the Right to Financial
Privacy Act (RFPA).

|G’ s office that each
subpoenais prepared by
an attorney and
reviewed and signed by
the Ingpector General.

Small Business
Administration

Small Business
Administration

Inspector General (1G)
subpoenas (Inspector
General Act of 1978, as
amended; Pub. L. 95-
452; 5U.SC.app 3, 8
6(a)(4).

Production of al
information, documents,
reports, answers, records,
accounts, papers, and
other data and
documentary evidence
(regardless of medium)
necessary for the
performance of the
functions assigned under

In case of refusal to

obey, enforcement is
obtained by or der of
any appropriate U.S.
district caurt.

Notifi cation
requirements of ten days
from the date of service
or fourteen daysfrom
the date of mailing of
notice apply when
recordsat afinancial
institution are sought of
customers covered by
the Right to Financial

The scope of 1G
subpoenas and methods
of serviceare
promulgated in 13
C.F.R. §8 101.302-
101.303. Internal
standards and
procedur es have been
issued in a SBA Office of
Inspector General

the Inpector General Act Privacy Act, 12 U.S.C. Manual.
(essentially a subpoena 88 3401, et seq.
duces tecum). Customers have aright
to challengein an
appropriate U.S. district
court during the notice
period.
Small Business SBA Regulations (13| Upon therequest o a OHA has no| Arequestfor the The Standar d for

Administration*

C.F.R. §134.214)

party or upon the Judge's
own initiative, the Judge
may issue a subpoena
reguiring a witnessto
appear and testify or to
produce particular

enforcement powers or
remedies.

issuance of a subpoena
must be filed and served
on all parties. It must
clearly identify the
witness, the documents
to be subpoenaed, and

issuance o a subpoenais
relevance to theissuesto
be adjudicated. A
motion to limit or quash
the subpoena may be
filed and responded to,




documents.

therelevance of the
documents or testimony
sought. A party
obtaining a subpoena
must serve the subpoena
by personal delivery and
file and ser ve a copy of
the subpoena and
affidavit of service with
all partieswithin 2 days
of service.

With respect to privacy
protections the public
has no access to
information subject toa
Protective Order,
proprietary or
confidential infor mation
withheld in accordance
with Section 134, or
information excluded
from disclosur e by law
or regulation. 13 C.F.R.
§ 225,

but no oral argument
will be heard, unlessthe
Judge decides other wise.

Small Business
Administration

Small Business
Investment Division

Small Business
Investment Act, Section
310 (P. L. 85-699; 15
U.S.C. 587h).

The Administration may
investigate to determine
whether alicenseeor
other person has engaged
in any conduct
congtituting a violation of
the Act. For the purpose
of any investi gation
regarding such a
violation, the
Administration may
compel the attendance of
withesses, take evidence,
and require production of
any books, papers, and
documents, which are

The Administration
may invok e the aid of
any court of the United
States within the
appropriate
jurisdictionin
requiring the testimony
of witnesses or the
production of
documents

Therearecurrently no
implementing

regul ations or
procedures.
Invedigationsare
generally referred to the
OIG.

N/A




relevant to the inquiry.
Attendance of witnesses
and pr oduction of
documents may be
required from any place
in the United States.

Small Business
Administrationt

15U.S.C. §687a

Administration may
subpoena witnesses and
documentsrelevant to
investigati on of
compliance with
provisions for small
businessinvestment
companies

Small Business
Administrationt

15U.S.C. §687b

Administration may
subpoena witnesses and
documentsrelevant to
investigati on of
compliance with
provisions for small
businessinvestment
companies

The Administration
may invok e the aid of
any court of the United
States within the
jurisdiction of which
such investigation or
proceeding iscarried
on, or where such
person residesor
carrieson business, in
requiring the
attendance and
testimany of witnesses
and the production of
books, papers, and
documents; and such
court may issue an
order requiring such
personto appear before
the Administration,
theretoproduce
records, if so ordered,
or to givetestimony
touching the matter
under investigation.
Any failure to doey




such arder of the court
may be punished by
such court asa
contempt thered.

Small Business
Administrationt

15U.S.C. 8634

(b)(11) authorizesthe
Administrator tomake
such investigationsas
necessary to determine
whether ar ecipient of or
participant in any
assistance under this
chapter a any other
person hasengaged or is
about to engagein any
acts or practices which
constitute or will
constitute a vi olati on of
any provision of this
chapter, or of any ruleor
regulation under this
chapter, o of any order
issued under this chapter.
The Adminigration shdl
per mit any per=on to file
with it a statement in
writing, under oath or
otherwise asthe
Administration shall
determine, asto all the
facts and circumgances
concer ning the matter to
be investigated. For the
pur pose of any
investigation, the
Administration is
empower ed to adminiger
oaths and affirmations,
subpena witnesses, campel
their attendance, take
evidence, and requirethe
production of any books,

Such att endance of
witnesses and the
production o any such
records may be
required from any
placein the United
States. In case of
contumacy by, or
refusal to obey a
subpenaissued to, any
person, including a
reci pient or
participant, the
Administration may
invokethe aid of any
court of the United
Stateswithin the
jurisdiction o which
such investigation or
proceedingiscarried
on, or where such
person residesor
carrieson business, in
requiring the
attendance and
testimany of witnesses
and the production of
books, papers, and
documents; and such
court may issue an
order requiring such
person to appear before
the Administration,
theretoproduce
records, if so ordered,
or to give testimony
touching the matter




papers, and documents
which arerelevant to the

inquiry.

15 U.S.C. §634 (11).

under investigation.
Any failure to dbey
such arder of the court
may be punished by
such court asa
contempt thereof. All
processin any such
case may beserved in
thejudicial district
wher eof such person is
an inhabitant or
wherever he may be
found,;

15 U.S.C. §634 (11).

Smithsonian

Institution

Smithsonian Holds no general

| nstitution subpoena authority.

The Smithsonian
Institution isatrust
instrumentality of the
United States and is not
in the Executive
Branch, not isit an
authority of the
Government. The
Smithsonian Ingtitution
does not exercise any
adminigtrative
subpoena authority.

Notwithstanding,
Congress has chosen to
identify the
Smithsonian Ingtitution
asa“dedgnated
Federal entity” under
Section 8G of the




Inspector General Act
of 1978, as amended, 5
U.S.C. App. 3.

Tennessee Valley
Authority

Tennessee Valley
Authority

Inspector General (1G)
subpoenas (I nspector
General Act of 1978, as
amended; Publ. L. 95-
452; 5U.SC.app 3, 8
6(a)(4).

Production of al
information, documents,
reports, answers, records,
accounts, papers, and
other data and
documentary evidence
(regardless of medium)
necessary for the

In case of refusal to

obey, enforcement is
obtained by or der of
any appropriate U.S.
district court.

Notifi cation
requirements of ten days
from the date of service
or fourteen daysfrom
the date of mai ling of
notice apply when
recordsat afinancial
insti tution are sought of

Internal standards and
procedur es have been
issuein a TVA Officeof
Inspector General
Handbook.




performance of the
functions assigned under
the Ingector General Act
(essentially a subpoena

customer s covered by
the Right to Financial
Privacy Act. 12 U.S.C.
§83402, et =q.

duces tecum). Customers have aright

to challeng in an
appropriate U.S. district
court duringthe notice
period.

Miscellaneous | Additional Authorities

Civil Rights

Commission

Civil Rights 42 U.S.C. 8 1975a(e)(2) The Commission may The Attorney General

Commissiont

issue subpoenas for the
attendance of witnesses
and the production of
written or other matter.
Such a subp oena may not
require the presence of a
witness more than 100
miles autside the place
where the witnessis found
or resides or isdomiciled
or transact s business, or
has appointed an agent
for receipt of ser vice of
process.

may obtain an
enforcement arder in
U.S. district court.

Corpor ation of
Foreign Security
Holders

Corporation of
Foreign Security
Holder st

15U.SC. §77dd

“The Corparation shall
have power to ... to
require from trustees,
financial agents, or
dealersin foreign

secur itiesinfor mation




relativetotheoriginal or
present holders of foreign
securities and such ather
information as may be
required, and to issue
subpenas therefor.”

15U.SC. §77dd

Congressional-
Executive
Commission on
the People's
Republic of China

The Congressional-
Executive
Commission on the
People’ s Republic of
Chinat

22U.S.C. §6916

Subpoenas may be issued
only pur suant toa
two-thirds vot e of
members of the
Commission present and
voting. The subpoena
may requirethe
attendance and testimony
of witnesses and the
production of books,
records, correspandence,
memor anda, papers,
documents, and
electronically recorded
data.

Equal

Employment
Opportunity
Commission

Equal Employment
Opportunity
Commissiont

29U.SC. 8626

Subpoenasusedin
invegtigations car ried out
under the Age
Discrimination in
Employment Act.




Federal Trade
Commission &
Federal Energy
Administration

Federal Trade
Commission &
Federal Energy
Administrationt

42 U.S.C. §6299

Ener gy conservation
program for consumer
products other than
automobiles: The
Commission and the
Secretary may each sign
and administer subpcenas
for the attendance and
testimony of witnesses and
the production of relevant
books, records, paper, and
other documents and may
each administer oaths.

Enforcement available
in U.S. district court.

Foreign Claims
Settlement
Commission of
the United States

Foreign Claims
Settlement
Commission of the
United Statest

50 App. U.S.C. § 2001

War claims (expires,
September, 2003):
Authaity torequirea
person to appear and
testify ar produce
documentsfor the
purpose of certain

hear ings, examinations, or
investigations

May bring enforcement
action in U.S. didrict
court

General Services
Administration




General Services
Administrationt

41 U.S.C. 8113

War Contractor Claims:
contracting agency may
requirethewar
contractor tosubmit
information and comply
with audits as reasonably
requiredto settlea
termination claim.

I nspectors
Gener al

I nspectors Gener alt

41 U.S.C. §254d

Examination of r ecords of
a contr actor

National Indian
Gaming
Commission

National Indian

25U.S.C. § 2715

Subpoenas may be isauued

Gaming in any matter under
g consideration or
Commissiont investigati on (by a vot e of
not less than two
members).
President
Presidentt 10 U.S.C. 82507 (a) Authority.--The (c) Penalty for 10 U.S.C. 82507(c) .(d) 10 U.S.C. 82507(d).(e)

Data collection
authority of the
President related to
national defense
technology, etc.

President shall be entitled,
by regulation, subpoena,
or otherwise, to obtain
such information from,
require such reports and
the keeping of such
records by, make such
inspection of the books,
records, and other
writings, premisesor
property of, and take the
sworn testimony of, and
administer oaths and
affirmationsto, any

noncompliance.--Any
person whowillfully
performs any act
prohibited a willfully
failstoperformany act
required by the

provis ons of subsection
(a), or any rule,
regulation, or order
thereunder, shall be
fined under title 18 or
imprisoned nat more
than oneyear, or both.

Limitations on

discl osur e of
information.--1nfar mati
on obtained under
section (a) which the
President deems
confidential or with
referencetowhich a
request for confidential
treatment is made by the
person furnihing such
information shall not be
published or disclosed
unlessthe President

Regulations.--The
President may make
such rules, regulations,
and ordersashe
consdersnecessary or
appr opriateto carry out
the provigons of this
section. Any regulation
or order under this
section may be
established in such form
and manner, may
contain such
classification and




person as may be
necessary or appropriate,
in the President's
discretion, to the

enfor cement or the
administration of this
chapter and the
regulationsissued under
this chapter.

(b) Condition for use of
authority.--The President
shall issueregulations
insuring that the authority
of thissection will be used
only after the scope and
purpose of the
investigation, inspection,
or inquiry to be made
have been defined by
competent authority and
it isassured that no
adequate and
autharitativedata are
available from any
Federal or other
responsible agency.

*k k%

(f) Definitions.--In this
section:

(1) Theterm " person”
includes anindividual,
corporation, partnership,
association, a any other
organi zed group of
persons, or legal successor
or representative of the
foregaing, and includes
the United States or any
agency thereof, or any
other government, or any

determinesthat the
withholding thereof is
contrary to theinterest
of the nationda defense.
Any person who
willfully violates this
subsection shall be fined
under title 18 or
imprisaned na more
than oneyear, or both.

differentiations, and
may provide far such
adjustments and
reasonable exceptions as
in the judgment of the
President are necessary
or proper to effectuate
the purposes of this
section, or to prevent
circumvention or
evasion, or to facilitate
enforcement o this
section, or any rule,
regulation, or order
issued under this section.

10 U.S.C. §2507(e).




of its political
subdivisions, or any
agency of any of the
foregoing, except that no
punishment provided by
this section shall apply to
the United States, or to
any such gover nment,
politi cal subdivis on, or
government agency.

10 U.S.C. §2507

Railroad
Retirement Board

Railroad Retirement
Boardt

45 U.S.C. § 362

Railr oad unemployment
insurance: For the
purpose of any
investigation or other
proceeding relativeto the
determination of any right
to benefits, the Board has
the power to requirethe
presence and testimony of
witnesses, and the
production of any
evidence, documentary or
otherwise, that relatesto
any matter under
investigation or in
question, before the
Board, o any member,
employee, or
representative ther eof.

The Board may seek
enforcementina U.S.
district court, and
refusal to comply may
be treated as contempt
of court.

Surface
Transportation
Board




Surface
Transportation
Boardt

49U.8C.8721

The Board may subpoena
witnesses and recor ds
related to a proceeding of
the Board.

Subpoena may be
enforcedin U.S. district
court, and refusal to
comply may be
punished as contempt.

Social Secur ity
Administration

Social Security
Administrationt

42 U.S.C. § 405(b)(1)

Federal dd-age,
survivars, and disability
insurance benefits: In the
cour se of any hearing,
investigation or other
proceeding, the
commissioner may
administer oathsand
affirmations, examine
witnesses and receive
evidence.

United Nations
Educational,
Scientific, and
Cultural
Organization

(International
Organization)

United Nations
Educational,
Scientific, and
Cultural
Organizationt

(International
Organization)

22USC.8§
287c(c)(3)(A)

Certification in
importation of Rhodesian
chromium. The Secretary
may promulgate
regulationsto requirethe
attendance and testimony
of witnesses and the
production o evidence.

[Authority under




the Export
Control Act of
1949 or the
Export
Administration
Act of 1969]

The head of any
department or
agency exercising
any function under
the Export Control
Act of 1949 or the
Export
Administration Act
of 19697

50 App. U.S.C. § 2411

War and National Defense
- export regulation: may
make inspection of books,
records, other writings,
premises or property of,
and take sworn testimony
of any person

Enforceablein U.S.
district caurt

[Trading with the
Enemy Act]

“The officer or
agency empower ed
to entertain claims’ t

50 App. U.S.C. 835

Authority under the
Trading with the Enemy
Act of 1917 tohold

hear ings and issue
subpoenas
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Appendix B

Administrative Subpoena Authorities Held by the Department of Justice

P.L. 106-544, Section 7(a), Executive Branch Study on Administrative Subpoena Authority,
Scope and Protections

* Denotes Administrative Law Judge Authority

Division):

Antitrust Civil Process
Act, 15 U.S.C. §81311-
1314

Generd in charge of
the A nti trust Division
has reason to believe
that any person may be
in the possesson,
custody or contral of
any documentary
material or have any
information relevant to
acivil antitrust
invesigation he may,
prior to theinstitution
of a proceeding, issue
inwriting and serve
upon that person a civil
investigative demand.

filein U.S. Ditrict
Court and serve upon
such person a petition
for an order of such
cout for the
enfarcement of the
CID. ACID recipient
may filein U.S.
District Court and
serve upon the DOJ a
petition for an order
modifying or stting
aside such CID. In
general, the Federal
Rules o Civil
Procedure appy to
such petitions.

U.S. marshal, at any
placewithin the
territoria juridiction of
any court of the U.S.
CID mderials are
exempt from FOIA and,
without the consent of
the CID redpient, may
only beused by a duly
authorized official,
employee, or agent of
the DOJ (or FTC) in
connection with a case,
grand jury, or Federal
administrative or
regulatory proceeding.
Right to Financial
Privacy Act, 12 U.S.C.

Name of Agency or Source and Scope of Authority Enforcement Notification Req. I ssuance Standards
Entity Common Name of Description Mechanism and Privacy and Qualifiersor
Authority (Including Description Protections Procedures
Act Name, P.L. and
USC & CFR cites)
Department of Civil Investigative When the Attorney Whenever aperson CIDs may beserved by | No CID ma_lyrequire
Justice (Antitrust Demand (CID) Geneal or the failsto comply with any antitrust the prpducu on of
authority under the Assistant Attorney any CID,the DOJ may | investigaor, o by any material that woul d be

protected from
disdosure under the
standards applicable to
subpoena issued by a
court of the U.S. in aid
of agrand jury
investigaion o the
standards applicable to
discovery requests
under the Federal
Rules o Civil
Procedure. CIDs must
be goproved by the
AG or AAG for
Antitrust: approval
authority may not be
delegated.




8§83401-3422, provides
for notification to
customers for financial
records.

Department of
Justice (Antitrust
Division):

“Second Request”
authority under the
Hart-Scatt-Rodino
Antitrust

Impr ovement s Act of
1976: Section 7A of
the Clayton Act, 15
U.S.C. 18a as amended
by Section 630 of
Pub.L. No. 106-553,
114 Stat. 2762(2000).
The authority to issue
second requestsis
found in 15 U.SC.
18a(c). Rules
implementing the Act
are found at 16 C.F.R.
Part 801 et seg. See 16
C.F.R. 803.20
(“Requests for
additiona information
or documentary
material™)

Certain merga's and
acqui sitions may not
be consummated until
the parties provide
DOJ and the FTC with
premerger notificati on
and observe a waiting
period. During that
waiting period, either
DOJ or the FTC “may
require the submission
of addtional

infor mati on or
documentary material
relevant to the
proposed acquisition”
from the parties. (This
isreferredto asissuing
a“seoond request.”)

The premerge waiting
period is extended by
issuance d a cond
request and continues
to run until after
(generally 30 days
after) compliance
The Antitrust Division
has instituted an
Internal Apped
Procedure that enables
a party to contest the
breadth of a second
request or whether
there has been
compliance. See
http://ww.usdoj.gov/at
r/public/8340.htm.
Under 15 U.S.C.
19a(g)(2), if a party
fails substantially to
comply with asecond
request, a district

court may order
compliance, extend
the waiting peri od
until there has been
compliance, and grant
other equitablerelief.

A party filing a
premerger notificati on
designatesa person who
isto receive notice of
issuance d a scond
request. 15 U.S.C.
18a(b) provides that any
infor mati on or
documentary material
pursuant to 15 U.S.C.
18a shall be exempt
from FOIA and may be
relevant to any

admi nistrative or
judicial action or
proceeding. If a party
refuses to produce
certain documents
based on privilege
claims, it must submit a
privilege log (see 17
C.F.R. 803.3).

If the staff
investigating a
transaction concl udes
that it mi ght raise
competitive problems,
the staff drafts a
seoond requed. The
Division utilizes
centra ized high-level
review o second
requests prior to
issuance, with afocus
on eliminating undue
burden. The Division
recently announced
details of its Merger
Review Process
Initiative The
Initiative encourages
staff to beas
aggressiveas possile
during the initial
waiti ng period by
making woluntary
requests from
information and
through early
conaltation with the
parties, and to use the
knowledge thereby
gained to tailor
Second Requests as




narrowly as passible to
the transaction and the

goals of the

investigdion.
Department of Title 18 U.S.C. Autharity providesthe | Title 18 U.S.C. Title 18 U.S.C. See procedures s& out
Justice (Child 348(a)(D)(A) ()11, Attorney Generd or 3486(c) pamits the 2703(c)(2) providesthat | by FBI Crimes

Exploitation &
Obscenity Section,
Criminal
Division):

@(D(C)

the Attorney General’s
designee authority to
issue adminigtr ative
subpoenas for ali mited
category of
information in criminal
investigations of
specified federal
kidnaping, child
pornography, sex abuse
and transpor tati on for
illegal sexual adivity
offenses, where the
victim was under
eighteen. The statue
includesthe following
requirements: (1) the
underlying
investigation has to
relateto an act or
activity involving a
vidation of Sedions
1201, 2241(c), 2242,
2243, 2251, 2251A,
2252, 2252A,, 2260,
2421, 2422, or 2423 of
Title 18, United States
Code, when the victim
was a minar who had
not attai ned the age of

Attorney General to
invoke theaid of any
court of the United
States within the
jurisdiction of which
the investigation is
carried on or of which
the subpoenaed per son
is an inhabitant, or in
which he carries on
subpoenaed person is
an inhabitant, or in
which he carries on
business or may be
found, to compel
compliance with the
subpoena.

agovernmental entity
receivi ng records from
aprovider of electronic
communications service
or remote computing
service pursuant toan
adminigrative subpoena
requesting the name,
address, locd and long
distance telephone toll
billing records,
telephone number or
other subscriber number
or identify, and length
and type of service does
not have to provide

noti ce to subscriber or
customer.

Against Children Unit.
FBI issues these
subpoenas pursuant to
AG ddegation order.




eighteen years: (2) the
subpoena can be issued
only to a provider of an
electronic
communication service
or remote computing
service: (3) the
provider can be
required to disclose
only the subscriber or
customer’s: (a)
name;(b) address; (c)
local and long distance
telephonetoll billing
recards; (2) tdephone
number or other
subscriber identity; (€)
length of service; and
(f) the types of services
the customer or
subscriber utilized,
which may be rdevant
to an authorized law
enforcement inquiry;
and (4) the authority to
issue adminisgtr ative
subpoenas to obtain
testimony is limited to
reguiring a cugodian
of recordsto give
testimony concerning
the production and
authentication of such
records. The Attorney
Genera has delegated
the administrative
subpoena power to all




United States
Attorneys, the
Assistant Attorney
Generd in charge of
the Criminal Divigon,
and theDiredor o the
Federal Bureau of
Investigation. This
authority may be

redel egated to
Assistant U.S.
Attorneys, Criminal
Division trial
attorneys, and FBI
Special Agentsin
Charge Asdstant
Special Agentsin
Charge and Senior
Supeviory Reddent
Agentsin Charge.

Department of
Justice
(Commercial
Litigation Branch,
Civil Division):

False Claims Act
(FCA), Publ. L. 99-562
86(a) (Oct. 27, 1986),
31 U.S.C. §3733.

1) The Attorney
General isauthorized
to issue aavil
investigaivedemand
(CID) faor documentary
material, interrogatory
answers, and/or oral
testimony that is
relevant to “afalse
claims law
investigation.” See 31
U.S.C. 8§3733(a)(1).

2) A “false clams
law invedigation”
includesan inquiry
under the FCA or any

1) The Attorney
General may enforce a
CID by filing a
petition for
enfarcement in any
judicial district in
which the non-
complyi ng person
resdes, isfound, or
transacts business, see
31 U.S.C. §83733(j)(1).
2)Therecipient of a
CID may object by
filing a petition to
modify or se aside the
CID inany judicial

1) Information obtained
by a CID may not be
disclosad, except to
certain designated
parties. These parties
include: (a) any Justi ce
Department (D OJ)

attor ney or i nvesti gator
conducting a “false
claims law
investigaion;” (b) any
DOJ atorney requiring
such information in
connection with a case
or proceeding; (¢)
Congress o any

1) The Attorney
General must
authorize each CID
and may not delegate
this function. See 31
U.S.C. 83733(a)(1),
@()(G).

2) A CID fa materials
must gate: (a) the
alleged condud and
falseclaims law
provision under
investigdion; (b) the
specifi ¢ class of
materials to be
produced; (¢) the date




act of Congress
enacted after October
27, 1986 that prohibits
fd s2d ams, bribery,
or caruption invdving
an officer or employee
of theUnited Sates.
See31U.SC. §
3733(1)(2)-(2).

district where the
person resides is
found, or transacts
business. See 31
U.S.C. 8§ 3733(j)(2).

commi ttee or
subcommittee ther eof;
(d) other federal
agendes ypon a
showing o “substantial
need” and, (€) any
other officer or
employee of the Untied
States aut horized under
regulations to be issued
by the Attorney
General. See 31 U.S.C.
§3733(i)(2)-(3).

2) Where a CID seeks
any product of
discoveay, acopy o the
CID must be sent to the
persan from whom the
discovery was obtained,
and the CID isnot
returnable for at least
20 days. See 31 U.SC.
§3722(a)(2), (8)(2)(D).
3) Upon completion of
the “false claimslaw
investigaion,” and any
subsequent case or
proceeding, any
documentary materials
obtained by CID must
be returned to the party
producing them. See
31 U.S.C. 83733(i)(4).

the materias are due;
and (d) the false
claimslaw
investigator to whom
the materials should
be provided 31 U.S.C.
§3733(a)(2)(A)-(B).
3) A CID for answers
must date: (a) the
alleged condua and
falseclaims law
provision under
investigaion; (b) the
specific inter rogatori es
to be answered; (c) the
datethe answversare
due; and (d) the false
claimslaw
investigator to whom
the answer s shoul d be
provided. 31 U.S.C.
§3733(8)(2),(A),
@().

4) A CID for ord
testimony must state:
(a) the alleged conduct
and falseclaims law
provision under
investigaion; (b) the
geneal nature of the
testi mony to be
provided; (c) the
place, date and time fo
rthe testimony; (d) the
falseclaims law
investigator who will




conduct the
examination; (€) that
the person’s
attendance is
necessary to the
investigation; and, (f)
that the person may be
accompanied by an
attorney and any other
representative. See 31
UScC.8§
3733(8)(2)(A),
@(2)(D).

5) The Attorney
Genea mug appant
acustodian to receive
and toimplament the
confidentiality
restrictions covering
any materials,
answers, or transcripts
obtained pursuant to a
CID. See3lU.S.C.

83733(i)(1).
Department of 18 U.S.C. 83486, as In any criminal In the case of I. No natification |. The subpoena can
Justice (Fraud origi nally enacted by investigation of a contumacy by or requirements May require; 1) production

Section, Criminal
Division; Federal
Bureau of
Investigation
[FBI]):

the Section 248a o the
Hedlth Insurance
Portability and
Accountabil ity Act of
1996, Pub.L.104-191.

[Since 1996, Section
3486 has been
subjected to a series of
amendments which

“faderal health care
offense’ (which are
enumerated in 18
U.SC. §24), the
Attorney General may
issue in writing and
serve, a Lbpcena
requiri ng producti on or
testimony. §3486
(@(1)(A). At anytime

refusd to cbey a
subpoenaissued to
any person, the
Attorney General may
move in any district
cout whee the
investigation is carried
on, o of which the
subpoenaed person is
an inhabitant or does

obtain an ex parte order
preventing the
disdosure of the
exigenceof the
summons for 90 days,
renewable for

additional 90day
periads for reasons
listed in
§3486(a)(6)(B). Health

of records or other
things rdevant to the
investigation 2)
testimony of the
custodian of the
records or other things
required to be
produced concerning
the production and
authenti city of those




expanded the reach of
administrative
subpoenas to other
areas of law: the sexual
exploi tati on of
children, andthe
protective services
provided by the Secret
Serviceto the
President and others.
For example, in 1998,
83486 was enacted to
grant the Attorney
General additional
administrative
subpoena power, in
cases involving the
sexual expl oitation of
children. Pub. L. 105-
314, 8606(a)(2). Then
in 2000, the provisions
of 8§3486A were folded
into §3486, which was
further revised to
extend admini grative
subpoena authority to
the Secretary o the
Treasury, to investigate
threatsagaing the
Preddent, the

Pres dent-elect, or
former Presidents, and
threat against per son
receivi ng pr otecti ve
servicesfrom the
Secret Service. Pub. L.
106-544 § 5(a),(b)(1)

before the retur n date,
the person or entity
subpcenaed may
petition for an order
modifying or quashing
the summons. Motion
shall be madein the
U.S. District Caurt in
which the person or
entity resides or does
business. §3486(a)(5).

The Attorney General
has delegated authority
to the Assistant
Attorney Generd for
the Criminal Division
and the United States
Attorneysto issue
administrative
subpoenas

for health care fraud
offense

investigations. These
subpoenas may be
issued by these
offidals or their
designeeson their own
initiative, orin
response to the request
of investigative
agendes, such as the
FBI.

business, or may be
found, to compel
compliance with the
subpoena. §3486(c).

information obtained
under this section “may
not beusedin, or

discl osed to any person
for use

in, any administrative,
civil, or crimina action
or investigation di rected
against the individual
who isthe subject of
the information unless
the action or
investigation arises out
of and is diredly
related to receipt of
health care or payment
for health care or action
invdving a fraudulent
claimrelated to health”
orif authorized by a
court of competent
jurisdiction. §3486(e).

I1. Executive Order No.
13181, 65 Fed. Reg.
81321 (Dec. 30, 2000).
The Executive Order,
titled “ To Protect the
Privacy of Protected
Health Information in
Ovesight
Investigations,”
provides U.S.
government policy
concerning protected
hedl th i nformation
discovered during the

things. §3486(a)(1)(B)

Il. The subpcena shall
describethe objects
required to be
produced and
prescribe areturn date
within areasonable
period of time within
which the dbjeds can
be assembled and
made avail able.
§3486(a)(2).

[11. T he producti on of
recordsrel aingto a
Federal health offense
shall not be required
more than 500 miles
fromthe place where
the subpoeais
served. §3486(a)(3).

IV. Witnesses shall be
paid the customary
fees for witnessesin
U.S. Courts.
§3486(a)(4).

V. Magjor cases
interpreting the use of
subpoenas under
83486 far the
investigation of
Fedea Hedlth Care
Offense:




and (c).]

course o health
oversight activities.

I1l. Thedisclosure of
medica records of
substance abuse
patientsis strictly

limi ted by operation of
42 U.S.C. §290dd-2.

IV. Subpoenasissued
under 83486 in the
course o investigations
of Fedeal health care
offenses are subject to
all ather limitations
placed on the
production of evidence
pursuant to compul ory
process, for example:

a) The Right to
Financial Privacy Act,
12 U.S.C. 83401 &t
seq., the Right to
Financial Privacy Act
(RFPA). The RFPA
authorizes the use of
administrative
subpoenas as a method
to oktain from financial
institutionsthe financial
recards of the
customers of those
ingtitutions. 883402(2)
and 3405. Various
provisions provide for

In re Subpoena Duces
Tecum (Bailey, 228
F.3d 341 (4" Cir.
2000)

Inre Administrative
Subpoena John Doe,
253

F.3d 256(6th Cir.
20001).

FBI requests for
issuance by U.S.
Attarneys’ Office are
governed by the
genera guidelineson
investigaion found
in:

1. Attorney General
Guidelines on Geneal
Crimes Radketeering
Enterprise and
Domestic
Security/Terrorism
Investigations (March
21, 1989).

2. Internal FBI
regulations found in
the M anua of
Investigative
Operaionsand
Guidelines (MI0OG),
Part |1, 10-8.2(2),
“Access to
Transactional
Infarmation:
Telephone Tall




notification tothe
customer and limit
disdosure of the
finandal information,
except where prohibited
by this or ancther
federal stat ute.

b) 5 U.S.C. 8552a
(Privacy Act): No
disclosure is permitted
without the prior
written consent o the
persan to whom the
record pertains, unless
permitted by one of
twelve exceptions;
regulations are found at
28 C.F.R. Part 16,
Subpart D.

¢) 5U.S.C. 8552(b)
(Freedom of
Information Act
exemptions).
Regulations at 28
C.F.R Part 16, Sulpart
A.

d) Protection of Cable
Subscriber Privacy, 47
U.S.C. 8.

e) Wrongful Disclosure
of Video T ape Rentad or

Sale Reoords, 18 U.S.C.

§2710.

Records, Subscriber
Listing Information.”

Very useful for
obtaining documents
during health care
fraud investigations.




f) 42 U.S.C. §2000aa-
11(a) (“Guideinesfor
Fedeal offices and
employees’), when
doaumentsare in the
possession of third
parties. Regulations at
28 C.F.R. Part 59
(“Guiddineson
Methads of Oltaining
Documentary Materials
Held by Third Parties”).

Department of
Justice (Fraud
Section, Criminal
Division):

15 U.S.C. 78dd-2

Foreign Corrupt
Practices Act (FCPA)
(prohibited foreign
trade practices by
domestic concerns)

For the purposeof any
civil i nvesti gati on
which, in the opini on
of the Attorney
Genegal, isnecessary
and proper to enforce
this sction, the
Attorney General or his
designeeare
empowered to
adminiger oaths and
affirmations, subpoena
witnesses, take
evidence, and require
the praduction of any
books, papers, or other
doaumentswhich the
Attorney General
deamsrelevant or
materi a to such
investigaion. The
attendance of witnesses
and the production of
documentary evidence

In case of contumacy
by, or refusal to obey
asubpoenaissued to,
any person, the
Attorney General may
invoke theaid of any
court of the United
States within the
jurisdiction of which
such i nvesti gati on or
proceeding i s carried
on, or where such
person resides or
carries on business, in
requiring the
attendance and
testimony of witnesses
and the production of
books, papers, or other
documents. Any such
court may issue an
order requiring such
person to appear
before the Attorney

The Attorney General
may make such rules
relating to civil
investigations as may
be necessary or
appropriate to
implement the
provisions d this
subsedion.

15 U.S.C. §78dd-
2(d)(4)-

All prccessin any
such case may be
served in the judicial
district in which such
person resdes ar may
be found.

15 U.S.C. §78dd-
2(d)(3)




may be required from
any placein the United
States, or any territory,
possessi on, or
commonwealth o the
United States, a& any
designated place of
hearing.

15 U.S.C. §78dd-

General or his
designee, there to
produce records, if so
ordered, or to give
testimony touching the
meatter under
investigaion. Any
failure to obey such
order of the cout may
be punished by such

2(d)(2). court as a contempt
ther eof.
15 U.S.C. §78dd-
2(d)(3).
Department of 15 U.S.C. 78dd-3 For the purposeof any In case of contumacy All pracessin any

Justice (Fraud
Section, Criminal
Division):

Foreign Corrupt
Practices Act
(prohibited foreign
trade practices by
persons ather than
issuers or domestic
concerns)

civil i nvesti gation
which, in the opinion
of the Attorney
Geneaal, isnecessary
and proper to enforce
this sction, the
Attorney General or his
designeeare
empoweed to
administer oaths and
affirmations, subpoena
witnesses, take
evidence, and require
the praduction o any
books, papers, or other
documentswhich the
Attorney General
deemsrelevant or
materi a to such
investigaion. The

by, or refusal to obey
asubpoenaissued to,
any person, the
Attorney General may
invoke theaid of any
court of the United
States within the
jurisdiction of which
such i nvesti gati on or
proceeding i s carried
on, or where such
person resides or
carries on business, in
requiring the
attendance and
testimony of witnesses
and the production of
books, papers, or other
documents. Any such
court may issue an

such case may be
served in the judicial
district in which such
person resdes o may
be found. The
Attorney General may
make such rules
relating to civil
investigations as may
be necessary or
appropriate to
implement the
provisions d this
subsedion.

15 U.S.C. 78dd-
3(d)(5).




attendance of witnesses
and the production of
documentary evidence
may be required from
any placein the United
Sates, or any territory,
[pOSsess on, or
commonwealth o the
United States, a& any
designated place of
hearing.

order requiring such
person to appear
before the Attorney
Generd or his
designee, there to
produce records, if so
ordered, or to give
testimony touching the
matter under
investigaion. Any
failure to obey such
order of the cout may

15 U.S.C. 78dd- be punished by such
3(d)(2). court as a contempt
ther eof.
15 U.S.C. 78dd-
3(d)(3).
Department of Racketeer Infl uenced “Wheneve the The Attorney General Issuance o a Civil
Justice and Corrupt Attorney General has “mayfile in the Investigaive Demand

(Organized Crime
and Racketeering
Section, Criminal
Division):

Organizations Act
(RICO) 18 US.C.
§1968

reason to believe that
any per son or
enterprise may bein
possessi on, custody or
control o any
documentary materials
relevant to a
rackeeering
invesigation, he may,
prior to theingtitution
of advil or aiminal
proceeding, : issue a
written demand
“requiri ng such person
to produce such
meaterial for

district court o the
United States for any
judicial district in
which such person
resides, isfound, or
transacts husiness,” a
petition to enforcethe
civil i nvesti getive
demand. 18 U.S.C.
§1968(g).

None.

must be appr oved by
the Organized Crime
and Racketeering
Sedion and either the
Attorney Geneal, the
Deputy Attorney
General, the Assceiate
Attorney Geneal, any
Assistant Attorney
Geneal or any
employee designated by
the Attorney General,
18 U.S.C. 88 1961(10)
and 1968. “No such
demand shall - (1)
contain any requirement




examination.” 18
U.S.C. 81968(a).

which would e held to
be unreasonable if
contained in a subpoena
ducestecum” ... or
“require the producti on
of any documentary
evidencewhich would
be privileged from
disclosure if demanded
by a subpoena duces
tecum.” 18U.S.C. §
1968(c).

Department of
Justice (Drug
Enfor cement
Administration
[DEA]):

21 U.S.C. §876(a)

21 U.S.C. 876(a)
provides that: “[i]n an
investigaion rdating
to his functions under
this subchapter with
respect to contr olled
substances, |isted
chemicals tableting
machines, or

encapsul ating
machines, the Attorney
Genega may subpoena
witnesses, canpel the
attendance and
testimony of witnesses
and require the
production of any
recards (includng
books, papers,
documents, and other
tangi ble things which
constitute ar contain
evidence) which the
Attorney General finds

To enfarcean
administrative
subpoena served under
21 U.S.C. 8876, the
Attorney General
“May invdke the aid
of any court o the
United States...The
court may issue an
order requiring the
subpoenaed persons to
appear beforethe
Attorney General to
produce records, if so
ordered, or to give
testimony...Any
failure toobey the
order of the cout may
be punished by the
court as a contempt
thereof.” 21 U.S.C.
8§876(c).

The DEA Agents
Manual (Am) explains
that certain types of
information otherwise
subject toDEA’s
adminigrative subpoena
power are protected
fromdisdoaure. The
AM contains a detailed
explanation of the Right
to Financial Privacy
Act (RFPA), which

limi ts the discl osure of
financial information by
financial institutions,
Under the RFPA, DEA
may use an
adminidrative subpoena
to obtain the name,
address, accaunt
numbers and types of
accounts of a customer
of afinancial institution
withaut providing

The Attorney General
can issue
administrative
subpoenas to obtain
testimony or materials
that hefinds* relevant
or material to” and
investigation, 21
U.S.C. 8876. The AM
states that the
subpoena powers
providedin the
Controll ed Substances
Act “will be used
judicioudy and with
appropriaterestraint.”
AM 86614.23. The
AM also states that
subpoenas should be
used primarily for
obtaining infor mati on
or documents from
bugnessentities. The
AM directs employees




relevant maerial to the
investigaion. The
subpoena may be used
to compd the
attendance and
testimony of witnesses,
and require the
protection of any
recards (including
books, papers,
documents, and other
tangi ble things which
constitute or contain
evidence) which the
Attorney General finds
relevant maerial to the
investigaion.” The
Attorney General has
delggated all functions
vested i n him by
Controlled Substances
ACT (CSA) to the
DEA Administrator, 28
C.F.R 80.100, Sibpart
R. DEA’s
Administrator has
redelegated his
authority to issue
adminigtrative
subpoenas tothe
folloving DEA
personnel: Chief
Inspector; The Deputy
Chief Inspector and
Associate Deputy

Chi ef Inspector of
DEA'’s Office of

notice to the customer.
In order to obtain any
othe infarmation,
however, DEA must
noti fy the cust omer by
persona service or by
mailing a copy o the
subpoenato his last
known address. The
customer is given ten
daysfrom personal
serviceor fourteen days
from mailing to contest
the action. The only
means of avoiding prior
noti ficati on is by
obtaining a court order
delaying noti ficati on for
an initial 90 days, with
extensions in 90-day
increments. Thedelay
order may be obtained
where thereisa
“reasonable belief” that
notification would 1)
endanger thelife or
phydcal sfey o any
person

2) result in flight from
prosecution

3) realt in the
destruction or
tampering with
evidence

4) reqllt in the
intimidation of a
potential witness

serving an
administrative
subpoenato have due
regardfor the
convenience of the
person or entity
served, and, insofar as
possible to permit
compliancein a
manner preferable to
them.




Professional
Responsibility;
Inspectar; Special
Agentsin Charge;
Assodate Special
Agentsin Charge;
Assodate Special
Agentsin Charge;
Resident Agentsin
Charge: and Diversion
Program Managers, 28
C.F.R. §0.100,
Appendix to Subpart
R.

The courts have
condstently upheld the
validity of the DEA’s
administrative
subpoenas. See United
States v. Phibbs, 999
F.2d 1053 (6" Cir.
1993) (Government
need not secure
judicial warrant befare
service of DEA
administrative
subpoenas); Uni ted
States v. Harrington,

761 F.2d 1482 (1th Cir.

1985) (subpoenas
issued by DEA
between indictment
and tria in drug-
related prosecuti on
werelegd whee
subpoenas issued to
third partiesduring

5) unduly delay a trial
or other judicial
proceeding, or

6) otherwiseseriously
jegpardize and
investigation or dfidal
proceading. Fedeal
laws governing access
to gored wire and
electronic
communications al so
provide pratections to
the public. Under 18
U.S.C. 82703(c)(2), a
provider of electronic
communications
service a remote
computing service can
disclose only limited
information without
notice to the subscriber
in response to
adminidrative subpoena
served by a
govenmental entity.
Such i nformation
congstsof the
customer’s name,
address, locd and long
distance telephone
connection records or
records of session ti mes
and durations, length of
service and types of
service utilized,
telephoneor ingrument
number or other




continuing
investigaion and were
not running to indicted
individuals); United
Statesv. Mauntain
States Telephone and
Td egrgoh Company,
516 F.. Supp. 225 (D.
Wyo. 1981) (issuance
of subpoena by Special
Agent in Charge of
DEA officewas
legitimat e exerci se of
authority provided to
him); United Statesv.

Hossbadh, 518 F. Supp.

759 (E.d. Pa. 1980)
(use by DEA of
adminigtrative
subpoenasin
conduding criminal
investigation was
valid.)

subscriber number or
identify, and means and
source of payment for
such service (including
any aedit card a bank
account number) of a
subscriber. Other
records pertaining to
the subsaiber,
including audit

trail g/logs, web sites
visted and identiti es of
email correspondents,
can only be obtained by
search warrant or caurt
order. With prior
notice to the subscriber.
DEA can alsouse an
adminidrative subpoena
to obtain unopened e
mail (in storage mare
than 180 days) or
opened email still on
the provider’s system.
The notice may be

dd ayed for 90 days
under the same criteria
listed above for
information protected
by the RFPA.
Unopened email
storage 180 days or less
can only be obtained by
serving a search
warrant.

Department of

18 U.S.C. §3486,

The Attorney General

The Attorney General

No noti ficati on

The subpoena issued




Justice (Federal
Bureau of

I nvestigation
[FBI]):

Presidential Threat
Protection Act of 2000,
Pub. L. No. 106-544,
114 Stat. 2717, 1718
(2000).

is authorized to issue
administrative
subpoenas for afedeal
offenseinvdvingthe
sexual expl oitation or
abuse of children.
§3486(a)(1)(A)()(1I).

The Attorney General
delegated his autharity
to “issueand cause to
be served
administrative
subpoenas” tothe
Director, FBI, by Order
No. 2421-2000, dated
4/05/2001. The Order
provided that the
Directar may

redel egate his autharity
to Special Agentsin
Charge (SACs),
Assistant Secial
Agentsin Charge
(ASACs), and Senior
Supeviory Resdent
Agents (SRA9, as the
Directar “deems
appropriate” The

redel egati on occurred
on 5/31/2001.

may request an order
fromthe distric court
inthedistrict in which
the i nvesti gati on
ocaurs or in which the
subpoenaed per son
resides to compel
compliance with the
subpoena. Failure to
comply with the court
order may be punished
by the court as
contempt. §3486(c).

requirements. See 18
U.S.C. §2703(c)(2).

May oktain an ex parte
order preventing the
disdoaure of the
exigenceof the
summons for 90 days,
renewable for
additional 90day
periads for reasons
listed i n §3486(3)(6)(B)
and (C).

Privacy protection
required under other

statutes and r egulations:

5U.S.C. $52a
(Privacy Act): No
disclosure is permitted
without the prior
written consent o the
persan to whom the
record pertains, unless
permitted by one of
twelve exceptions,
regulations are found at
28 C.F.R. Part 16,
Subpart D.

5U.S.C. 8552(b)
(Freedom of
Information Act
exemptians).
Regulations at 28
C.F.R Part 16, Sulpart

under this statute
alows production of
recards, ather rdevant
items or tdephane
toll recards. Or, in the
aternaive the
custodian of those
records or other
relevant items may be
subpoenaed to address
their produdion and
authenticity.

The subpoena may
require: (1) the
production of records
or other things
relevant to the
investigaion and the
testimony of the
custodian of the things
to be produced about
their produdion and
authenticity,
§3486(a)(1)(B); or
(2) when directed to a
provider of electronic
communication
service a remote
computing service, the
subpoena may require
that the provider
disdose only: the
name, address local
and long distance
telephonetoll billing
recards, tdephane




A.

42 U.S.C. 82000aa-
11(a) (“Guideinesfor
Fedeal officers and
employees’), when
doaumentsare in the
possession of third
parties. Regulations at
28 C.F.R. Part 59
(“Guiddineson
Methads of Oktaining
Documentary Materials
Held by Third Parties”).

20 U.S.C. §12329(b)
(the Family Educational
Rights and Privacy Act
of 1974 (FERPA) (the
Buckley Amendment).
Regulatians are found
at 34 C.F.R Part 99.
The Buckley
Amendment per mits a
federal government
entity (e.g., theFBI) to
obtain education
records, as defined in
and pratected by the
statute (other than
unprotected directory
information) from an
educational ingtitution
that receives federal
funds The parentsand
the student must be
notified in advancethat

number or other
subscriber number or
identity, and the
length of service of a
subscriber to or
customer of such
service, and the types
of servicesthe
subscriber or customer
utilized which may be
relevant toa law
enforcement inquiry,
§3486(a)(1)(C)(i); or
require the austodian
of records far that
provide to testify as
to theproduction and
authenti cation of the
records or i nformation
§3486(a)(1)(C)(ii).
Useis governed by the
generd guideli nes on
investigation found
in:

1. Attorney General
Guidelines on Geneal
Crimes Radketeering
Enterprise and
Domestic
Security/Terrorism
Investigation (March
21, 1989).

2) Internal FBI
regulations found in
the M anua of
Investigative
Operaionsand




the educati onal agency
or institution will
comply with the
subpoena.
§1232¢g(b)(2)(B). A
court (or other issung
agency) may order
nondisclosureto any
person of the contents
of or the existence of
the subpoena or
nondisclasure of the
information furnished
“for good cause
shown,”
§1232¢g(b)(1)(J).

Guidelines (M10G),
Part I1, 10-8.2(2),
“Access to
Transactional
Information:
Telephone Toll
Records, Subscriber
Listing Information;”
MIOG, part I, 7-20,
“Administrative
Subpoenas in Child
Abuse and Child
Sexual Exploitation
Cases’ (publi cation of
section 7- 20is
pending revision
reflecting amendments
to 18 U.S.C. §3486(a)
by Pub.L. No. 106-
544).

Statute prohibits
production of records
beyond a distance of
500 miles from the
placewherethe
subpoena was saved.
§3486(a)(3).

45 C.F.R. §164.512(f)
Thi s regulati on
provides the minimum
circumstances under
which law
enforcement can
obtain medical records
fromhealth care




providers by
administrative
subpoena if the
requested i nformation
is: specific and limited
in scape, rdevant and
material to a
legitimatelaw
enforcement inquiry,
and if de-i dentified
infor mati on cannot be
used. If datelaw is
more stringent, state

law applies.
Department of 21 U.S.C. 8876, The Attorney General The Attorney General 12U.S.C. 83401 &t Relevance or
Justice (Federal Comprehensive Drug “may subpoena may reques_t an order seq., the Right to materiality to the
Bureau of Abuse Prevention and | witnesses, campel the fromthe distria court | Financial Privacy Act investigation is
C Control Act of 1970, attendance and inthedistrict inwhich | (RFPA). [ The RFPA required for issuance

| nvestigation commonly called the testimony of witnesses, | theinvesti gation authorizes the use of of thesubpoena.
[FBI]): “Controll ed Substances | and require the ocaurs o the administrative §876(a).

Act,” Pub. L. No. 91- production of any subpoenaed per son subpoenasasa method | The subpoena may

513, Title 11, 84 Stat. records (including resides to compel to okxain from financial | require attendance of

1242, 1272 (1970).

books, papers,
documents, and other
tangi ble things which
constitute or contain
evidence) which the
Attorney General finds
relevant or material to
the invedigation.”
§876(a).

By Order No. 968-82,
dated 1/28/82,
reprinted at 47 Fed.
Reg. 4989-01 (2/3/82),
the Attorney General

compliance with the
subpoena. Failure to
comply with the court
order may be punished
by the court as
contempt. 8876(c).

institutionsthe financial
recards of the
customers of those
institutions. §§3402(2)
and 3405. Various
provisions provide for
notification tothe
customer and limit
disclosure of financial
information, except
where permitted by this
or another federal
statute.]

witnesses and
production of records
a any designated
place of hearing from
any placein any state
or from any place or
territory sulject to
United States
jurisdiction. §876(a).

42 U.S.C. 82000aa-
11(a) (“Gui ddlines for
Fedeal officers and
employees’), when




authorized the
Director, FBI, to
investigate criminal
law violaionsand
granted him authority
concur rent with that of
the Administrator,
Drug Enforcement
Administration (DEA).

See 28 C.F.R. §0.85(a).

The Directar, FBI, has
redelegated his
authority to issue
administrative
subpoenas to all
Special Agentsin
Charge (SACs),
Assistant Special
Agentsin Charge
(ASACs), and
Supervisory Senior
Resident Agents
(SSRAS) (28 CF.R.
App. To Subpart R,
sec. 4) and to
supervisors of drug
investigation sguads
(pending publication in
the Federal Reg. by
DEA).

18U.S.C. 82701 et
seq., the Electronic
Communications
Privacy Act (ECPA), as
amended by Pub. Law
No. 107-56, Uniting
and Strengthening
America by Providing
Appropriate Tods
Required to Intercept
and Obstruct Terrorism
Act (USA PATRIOT
Act) of 2001. [ECPA,
in relevant part,
authorizes a
governmental entity
(e.g., the FBI) to
require a provider of a
remaote computing
service to disclose to
that entity, the contents
of any wire or
electronic
communicdion in a
remate computing
service by use of an
adminidrative subpoena
if prior noticeis given
to the subscriber or
customer.
§2703(b)(1)(B)(i).
Delayed notice is
available under §2705.
ECPA aso authorizes a
governmental entity
(i.e, the FBIl) to require
aprovider of electronic

doaumentsare in the
possession of third
parties. Regulations at
28 C.F.R. Part 59
(“Guiddines on
Methads of Ohtaining
Doaumentary
Materials Held by
Third Parties”).

Usegoverned by the
general guidelines on
investigaion found in:
1. Attorney General
Guidelines on Geneal
Crimes Radeteering
Enterprise and
Domestic
Security/Terrorism
Investigations (Mar ch
21, 1989).

2. Internal FBI
regulations found in
the M anua of
Investigative
Operaionsand
Guidelines (MI0OG),
Part 1, 281-7 through
281-7.4

(“Admini gtrative
Subpoenas’); Part |1,
10-8.1, “Contents of
Electronic
Communications in
Eledronic Storage and
Part 11, 10-8.2(2),
“Access to




communication service
or remote computing
service to disclose to
that entity the name,
address, locd and long
distance telephone
connection records or
records of session times
and durations,
telgphoneor ingrument
numbers or other
subscriber number or
identity, and length of
service of a subscriber
to or customer of such
services and the types
of service the subscriber
or customer used, as
well as means and
source of payment for
such service, including
any aedit card o bank
account number.
§2703(c)(2) . No notice
to the customer is
required. §82703(c)(3),
formerly,
§2703(0)(1)(C).]

20 U.S.C. 812329(b)
(the Family Educational
Rights and Privacy Act
of 1974 (FERPA) (the
Buckley Amendment).
Regulations are found
at 34 C.F.R Part 99.
[The Buckley

Transactional
Information:
Telephone Toll
Records, Subscriber
Listing Information,”

Necessary to fulfill
responsibil ities under
28 C.F.R. 80.85(a) to
investigae violaions
of the controll ed
substance laws.




Amendment per mits a
federal government
entity (e.g., theFBI) to
obtain education
records, as ddfined in
and pratected by the
statute (other than
unprotected directary
information) from an
educational institution
that receives federal
funds The parentsand
the student must be
notified in advancethat
the educati onal agency
or institution will
comply with the
subpoena.
81232g9(b)(2)(B). A
court (or other issuing
agency) may order
nondi<closureto any
person of the contents
of or the existence of
the subpoena or
nondisclasure of the
information furnished
“for good cause
shown.”

§12329(b)(1)(J) ]

Department of
Justice
(Immigration and
Natur alization
Service [INS)]):

Immigraion and
Nationality Act (INA)
§235(d)(4); 8 U.S.C.
§1225(d)(4)

“The Attarney General
and any immigr ation
officer shall have
power to require by
subpoena the
attendance and

“Any U.S. digtrict
court within the
jurisdiction of which
the i nvesti gati ons or
inquiries arebeing
conducted... may, in

12 U.S.C. 83401 et seq.
(“The Right to
Financial Privacy Act”)

1) Documentsto be
produced must be
describad with
definiteness and
reasonable timeto
produce must be




testimony of witnesses
before immigr ation
officers and the
production of books,
papers, and documents
related to the privilege
of any person to enter,
reenter, resdein, or
passthrough the
United states or
concerning any matter
which is material and
relevant to the
enforcemant of this
Act and the
adminidration of the
Service, and tothat end
may invoke the aid of
any court of the Untied
States.”

[ The Attorney General
and Immi gration
officers may require by
subpoena the
attendance and
testimony of witnesses
and the production of
bodks, pgoers, and
documents related to
the privilege of any
persm to enter,
reenter, residein, or
passthrough the
United States or
concerning any matter
which is material and
relevant to the

the event of neglect or
refusal to testify
before an immi gration
officer, issue an arder,
requiring such persons
to appear befare an
immigration dficer,
produce books, paper,
and documents, if
demanded, and testify,
and any failureto
obey such order of the
court may be puni shed
by the court as
contempt thereof.”

alowed,;

2) Interr ogati on of
subpoenaed person to
be confined to sope
of proceedings
involved;

3) Prerequisite for
issuance-reasonable
basis for belief that
INA viol ation
occurred. Sources:
INS Operating
Instructions (“OI")
287.4; Investigaions
Handbook §3-3.9.




enforcement of this
Act and the
adminidration of the
Service. |

Department of
Justice
(Ilmmigration and
Naturalization
Service [INS]):

INA §274A(€)(2)(C);
8U.SC.§
1324a(€)(2)(C); 8
CFR.§
274a2(b)(2)(B)(ii)

This section also
provides for issuance
of subpoenas by ALJs
in formal proceedings
initiated by the
Service. Cf. Also
274B(f)(2).

“In conduding
investigaionsand
hearings under this
subsedion,
immigraion dficers
designated by the
Commissioner may
compel by subpcena
the attendance of
witnesses and the
production of evidence
at any designated place
prior to thefiling of a
complaint in acase
under paragraph (2).”

“In case of contumacy
or refusd toobey a
subpoena lawfully
issued under this
paragraph... an
appropriate district
court of the United
States may issue an
orde requiring
compliance with such
subpoena and any
failure to obey such
order may be punished
by such court asa
contempt thereof.”

12 U.S.C. 83401 et seq.
(“The Right to
Financial Privacy
Act”).

1) Documentsto be
produced must be
described with
definiteness and
reasonable timeto
produce must be
allowed;

2) Interr ogati on of
subpoenaed person to
be confined to <cope
of proceadings
involved.

3) Consultation with
U.S. Attorney or INS
Attorney advised
before seeking
subpoena issuance.
Sources: Ol 287.4;
Special Agents Field
Manual, 33.30(a)(1).

Department of
Justice
(ITmmigration and
Natur alization
Service [INS)]):

INA § 274C(d)(1)(C);
8U.S.C.
§1324c(d)(1)(C); 8
CFR §270.2(C)

“In conduding
investigaionsand
hearings under this
subsedion,
immigréaion dficers
designated by the
Commissioner may
compel by subpcena
the attendance of
witnesses and the
production of evidence
at any designated place

“In case of contumacy
or refusd toobey a
subpoena lawfully
issued under this
paragraph... an
appropriate district
court of the United
States may issue an
orde requiring
compliance with such
subpoena and any
failure to obey such

12 U.S.C. 83401 et seq.
(“The Right to
Financia Privacy
Act”).

1) Documentsto be
produced must be
described with
definiteness and
reasonable timeto
produce must be
allowed;

2) Interr ogati on of
subpoenaed person to
be confined to scope
of proceedings
involved;




prior tothefiling of a
complaint in acase
under paragraph (2).”

order may be punished
by such court asa
contempt thereof.”

3) Prerequisite for
issuance-reasonable
basis for belief that
INA viol ation
occurred. Sources:
INS Operating
Instructions (“OI”)
287.4; Investigaions
Handbook §3-3.9.

Department of
Justice
(Immigration and
Naturalization
Service [INS)):

INA §287(a); 8 U.S.C.
§1357(a); 8C.F.R.
§287.4.

“Under any regulations
presaibed by the
Attorney General, an
officer or employee of
the Service may ...
executeand save any
order, warrant,
subpeena, subpoena,
summons, or other
process issued under
the authority o the
United Sates.”

“The officer
requesting the
subpoena shall request
the U.S. Attorney for
the district in which
the subpoena was
issued toreport
negligenceor refusal
to appear and testify
tothe U.S. didtrict
Court and to request
such court to issue an
order requiring the
witness to appear and
to testify and to
produce the books,
paper or documents
designatedin the
subpoena.”

12 U.S.C. §3401 et seq.
(“The Right to
Financial Privacy Act”)

The subpoena “shall
command the person
or entity towhichtis
address toattend and
to give testimony at a
time or place
specified... shal al so
command the person
or entity towhich itis
addressed to produce
the book s, papers, or
documents specified in
the subpoena... may
direct thetaking of a
depostion beore an
officer of the Service.”
8 CFR
§287.4(b)(1),(2).
Regulation alsolists
offidal authorized to
issue subpoenas.**
**Officials Authorized
to issue subpoenas:
District Directors,
Deputy District
Directors, Chief Patrol
Agents, Deputy Chief




Patrol Agents,
Officers-in Charge,
Patrol Agentsin
Charge Asdstant
Directors for
Investigations,
Supervisory Criminal
Investigators (Anti-
Smuggling), Regional
Directors, Service
Center Directors,
Assstant Directors for
Examinations.

Department of
Justice
(Immigration and
Natur alization
Service [INS]):

INA §335(b); 8 U.S.C.
§1446(b); 8 CF.R.
§8336.2(dl)(1), 335.11

“The Attarney General
shall designate
employees o the
Service to conduct
exami nations upon
appl icati ons for
naturalization. For
such pur poses any such
employee so
designated i s hereby
autharizedto... require
by subpoena the
attendance and
testimony of witnesses,
including applicant,
before such employee
S0 designated and the
production of relevant
bodks, pgers, and
documents...”

“Any district court of
the United States may,
“in the event of
neglect or refusal to
respand to asubpoena
issued by any such
employee so
designated or refusal
to tegtify before such
employee so
designated issuean
order requiring such
person to appear
before such employee
so designated, produce
relevant books,

papers, and documents
if demandedand
testify; and any failure
to obey such order of
the court may be
punished by thecourt

12 U.S.C. §3401 et seq.
(“The Right to
Financial Privacy Act:)

1) Documentsto be
produced must be
described with
definiteness and
reasonable timeto
produce must be
alowed:

2) Interr ogati on of
subpoenaed person to
be confined to scope
of proceedings
involved. Sources Ol
287.4.




as contempt thereof.”

Department of
Justice
(ITmmigration and
Natur alization

INA §336(d); 8 U.S.C.
1447(d)

“Theimmigration
officer shall, if the
applicant requestsit at
the time of filing the
reguest for the hearing,

Such subpoenas may
be enforced in the
same manner as
subpoenas under
section 335(b) (see

12 U.S.C. §3401 et seq.
(“The Right to
Financial Privacy Act”)

1) Documentsto be
produced must be
described with
definiteness and
reasonable timeto

Service [INS]): issue a subpoena for above provision) produce must be
the wi tnesses named by alowed;
such applicant to
appear upon the day set 2) Interr ogati on of
for the hearing, but in subpoenaed person to
case such witnesses be confined to scope
cannot be produced of proceadings
upon the hearing other involved. Sources Ol
witnesses may be 287.4.
summoned upon notice
to the Attor ney
Generd, in such
manner and at such
time as the Attorney
Genera may by
regulation prescribe.”
Department of INA, 8U.S.C. Upon gpplication of a | An Administrative None. A party must make a
Justice (Executive 81324a(e)(2)(b); 8 party or by the Law Judemay apply showing o general
Office for U.S.C. 81324(f)(2); 8 | Administrative Law through appropriate relia/anoe of thg
. . U.S.C. Judge’s(ALJ order, counsel to the evidence or testimony
Immigration §1324c(d)(1)(B); 28 the ALJ may compel appropriate district sought in the
Review, Office of C.F.R. 868.25; 28 by subpoena the court of the United subpoena. The
the Chief C.F.R. §68.28(a)(4). attendance of witnesses | States for an order subpoena s used to
Administrative and the production of requiring compli ance obtain evidence or
; ; Administrative Hearing | evidence at any with the order or tesimonyin a
HEegrl Igg *O ficer Subpoenas. design ated place or subpoena. 28 C.F.R. deter mination of
[ it whether aviolati on

hearing.

§68.25(€).

under the Immi gration
Act has occurred.




Department of
Justice (Executive
Officefor
Immigration
Review, Office of
the Chief
Immigration
Judge [EOIR] ):

INA, 8 U.S.C.
§1229(b)(1); 8 C.FR.
§3.35(b)(1).

Administrative Hearing
Subpoenas.

“Upon being sati sfied
that awitnesswill not
appear and tetify or
produce documentary
evidencethat is
esential, the
Immigration Judge
shall issuea
subpoena..” 8 C.F.R.
8§83.35(h)(3)

“If awitness neglects
or refuses to gopear
and testi fy as directed
by the subpoena
served upon him or
her in accordance with
the provisions of this
sedion, the
Immigration Judge

i ssuing the subpoena
shall requed the
United States Attorney
for the district in
which the subpoena
wasissued toreport
such neglect or refusal
to the United States
District Court and to
request such court to
issue an or der
requiring the witness
to appear and to
testify and to produce
the [documents]
designatedin the
subpoena.” 8 C.F.R.

None.

A party must make a
showing o general
relevance of the
testimony or other
evidence sought. The
subpoenais used to
obtain evidence or
testimonyin the
adjudication of an
application for reli ef
under the Immi gration
and Nationality Ad.

83.35(b)(6)
Department of Inspector General Act “Production of all “In the case of Right to Financial “The | ngpector
Justice (Office of of 1978, asamended, 5 | information, contumagy or refusal Privacy Act, 12 US.C. | Gengal acts unde the
Inspector Gengral): | U-SC.App. 3, Section | documents, reports, to obey, shall be §340 et seq. “authority, direction
6(a)(4). answers, records, enforceable by order and control” of the
(authority limited in accounts, papers and of any appropriate Fair Credit Reparting Attorney General with
regard to subpoena of other data and United states district Act, 15 U.S.C. §1681. respect to issuance of
certain sensitive documentary evidence | court.” Id. subpoenas, which

information under id.
At Sedion 8E.)

necessary in the
performance of the

Accessto Tax Reurn

Information, 26 U.SC.

require access to
sensi tive information




functions assigned by
[the IG Ad]...
procedures othe than
subpoenas shal be
used by the Inspector
General to oltain
doaumentsand

infor mati on from

Federal agencies” Id.

§6103.

Individually
IdentifiableHealth
Information, 45 C.F.R.
88160, 164 (not yet in
effect)

Substance Abuse and
Mental Health
Informati on

42 C.F.R. Part 2

Electronic

Communi cation Privacy
Act

18 U.S.C. §2701

Cable Subscriber
Privacy Protection
47 U.S.C. 8551

Family Education
Privacy Right Act
20 U.S.C.
81232g(b)(2)(B)

Video T ape Rentd or
Sde | nformation
18 U.S.C. 82710

concerning—
(A)ongoing civil or
crimind investigaions
or proceedings; (B)
undercover operations;
(C) the identity of
confidential sources,
includi ng protected
witnesses; (D)
intelligence or
counterintelligence
matter s; or (E)other
matters, thedisdosure
of which would
congtitute a serious
threat to national
security. (2) With
respect tothe
information descri bed
under paragraph (1),
the Attorney General
may prohikit the
Inspectar General
from carrying out or
completing any audit
or investigation, or
fromissung any
subpoena, after such
Inspecta General has
decided to ini tiate,
carry out, ar complete
such audit or
investigation or to
issue such subpoena, if
the Attorney General
the United determines
that such prohibition is




necessary to prevent
this discl asure of any
information descri bed
under par agraph (1) or
to prevent the
significant impairment
of interests o the
States. (3) If the
Attorney General
exercises any power
under par agraph (1) or
(2), the Attorney
Genera shal notify
the Inspedor General
in writing staing the
reasons for such
exercise. Within 30
days after receipt of
any auch ndtice the
Inspecta General
shall transmit a copy
of such notice tothe
Commi ttee on
Governmental Affairs
and Judiciary o the
Senate and

Commi ttees on
Govenmental
Operaionsand
Judiciary of the House
of Representatives,
and to other
appropriate

commi ttees or
subcommittees of the
Congress.” 5 U.S.C.
App. 3, Section 8E.







Appendix C:
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Accompanying a
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Administrative Subpoena Authorities Held by the Department of Treasury

Appendix C

P.L. 106-544, Section 7(a), Executive Branch Study on Administrative Subpoena Authority,
Scope and Protections

* Denotes Administrative Law Judge authority

Name of Source and Scope of Authority Enforcement Notification Req. I ssuance Standards
Component or other Common Name of Description Mechanism and Privacy and Qualifiersor
Entity Authority (Including Description Protections Procedures
Act Name, P.L. and
USC & CFR cities)
Department of the | 27 U.S.C. 8202 “power to requi re by Agency Order of Writ None. Relevence to any
Treasury (Bureau (Federd Al cohol subpoena the of Mandamug issued matter un(_jer
of Alcohol Administration Act) 49 | attendance and by U.S. District caurt. investigaion.
’ Stat. 977, renumbered testimony of witnesses | See 15 U.S.C.849.

T_OaCCO’ and Pub.L. 100-690 and the production of
Firearms[ATF]): allsuch documentary

evidencerelating to

any matter under

investigation.”

15U.S.C 849, as

incor porated by

referencein 27 U.S.C.

§202(9)
Treasury 26 U.S.C. §7602 ‘(@)Authority to (a) In general. (©) Naoti ce of contact of | Relevance or
Depar tment Internal Revenue Code | summan, etc. For the | Whenever any person third parties. (1) materiality to an
(Bureau of Alcohoal, Pub.L. 94-455 purpcse of ascertaining | summoned under 26 General notice. An inquiry intothe tax
Tobacco, and Pub.L. 97-248 the corrednessof any | U.S.C. 7602 neglects officer or employee of liahility of any person.

Pub.L. 105-206 return, makingareturn | or refusesto obey such | the Internal Revenue

Firearms[ATF] ):

27CFR. §70.24 et

where none has been
made, detamining the

summons, or to
produce books, papers,

Service may not
contact any person




lighi lity of any person
for any internal
revenue tax or the
liability at lawor in
equity d any
transfereeor fududary
of any personin
resped of anyinternal
revenue tax, or
collecting any such
liahility, the Secreary
is authorized—(1) To
examine any books,
paper s, records, or
other data which may
be relevant or material
to such inquiry; (2) To
summon the person
liabl e for tax or
required to perform the
act, or any officer or of
the internal revenue
laws.” empl oyee of
such persm, or any
pers having

possessi on, custody, or
care of book's of
account containing
entries relaing tothe
business of the person
ligbl e for tax or
required to perform the
act, or any other person
the Searetary may
deem proper, to
appear beforethe
Secxetary at atime and

records or other daa,
or to give testimony, as
required, application
may be made to the
judge of the district
courtortoaU.S.

magi grate for the
distri ct within which
the person so
summoned resides or is
found for an
attachment against him
asfor a contempt.(b)
Personswho may
apply for an
attachment.
Appropriate ATF
officers are auth orized
to apply for an
attachment as provided
in paragraph (a) of this
section. The authority
to applyfor an
attachment for the
enfor cement of
summons may hot be
redel egated.

27CF.R.§70.24

other than the taxpayer
with resped to the
deter mination or
collection of the tax
lighility of such
taxpayer without
providing reasonalde
notice in advanceto
the taxpayer that
contactswith persons
other than the taxpayer
may be made.

(2) Noticeof specific
contacts The
Secretary shall
periodically provide to
ataxpayer a record of
persons cont acted
duri ng such period by
the Secretary with
respect tothe
determination or
collection of the tax
liability of such
taxpayer. Such record
shall also be provided
upon request of the
taxpaye.

(3)Exceptions. This
subsecti on shal not
aoply.

(A) to any contact
which the taxpaye has
uthorized;

(B) if the Secretary
deter mines for good
cause shown that such




placenamed in the
summons and produce
such books, papers,
records, or ather data
and to give such
testimony, unde oath,
as may be relevant or
materi a to such
inquiry; and (3) to take
such testimony of the
person concerned,
under oath, as may be
relevant or material to
suchinquiry. (b)
Purpose may include
inquiry into offense.
The pur poses for which
the Secretary may take
any action described in
paragraph (1),(2), or
(3) of subsection(a)
incl ude the purpose of
inquiring intoany
offense connected with
the adminisgtration or
enfacement of the
internal revenue laws”

notice wauld

jeopar dize col lection
of any tax or such

noti ce may involve
reprisal against any
peson; or (C) with
respect toany pending
crimind investigation.
26 U.S.C. §7602(c)
and (a) When the
Bureau summonsthe
recards of pesons
defined by 26 U.S.C.
7609(a)(3) as “third
party
recardkeepers’,the
person about whom
information is being
gathered must be
notified in advance,
except when: (1) The
summonsis served on
the person about whom
information is being
gather ed, or any officer
or employee of such
persan, or (2) The
summons is served to
determine whether or
not records of the
budnesstransadions
or affairs of an
identified person have
been made or kept, or
(3) The summons does
not i dentify the person
with respect to whose




liability the summons
isissued (a“John Doe”
summons i ssued under
the provisions of 26
U.S.C. 7609(f)), or (4)
The appropriate ATF
officer petitions and
the court determines,
on the basis o the facts
and circumstances
reasonable cause to
believe the giving of
notice may lead to
attempts to conceal,
destroy, or alter
recards rd evant to the
examination, to
prevent the
communication of
information from other
persons through

inti mi dati on, bri bery,
or collusion, or to flee
to avoid prosecution,
testi fying or production
of recards. (b) Within
3 daysof theday on
which the summons
was served, the notice
required by paragraph
(a) of thissedion a
summons as to which
notice is require under
paragraph (a) of this
section shall be served
upon the per son

enti tled to noti ce, or




mail ed by certi fied or
regidered mail to the
last known addr ess of
such persm, or, in the
absence of alast
known addr ess, left
with the person
summon3d. No
examination of any
recor ds required to be
produced under a
summons as to which
notice is required
under par agraph (a) of
thi s section may be
made: (1) Befare the
close of the 23 day
after the day notice
with resped to the
summonsisgivenin
the manner provided in
this paragraph, or (2)
Wherea proceed ng
under par agraph (c) of
this section was begun
within the 20-day
period refared to in
that paragraph andthe
requirements of
paragraph (c) of this
section have been met,
expect in accor dance
with an orde of the
cout having
jurisdiction of such
proceeding or with the
consent of the person




beg nning the
proceed ng to quash.
(c) If the person about
whom information is
being gathered has
been given notice, that
person has the right to
institute, until and
including the 20" day
following the day such
noti ce was served on or
mail ed, by certified or
registered mail, to such
notified person, a
proceeding to quash
the summons During
the time the validity of
the summonsis being
liti gated, the stat utes of
limitdion ae
suspended under 26
U.S.C. 7609(e). Title
26 U.S.C. 7609 does
not restric the
authority under 26
U.S.C. 7602 (or under
any other provision of
law) to examine
records and witnesses
without serving a
summons and without
giving notice of an
examination.”

27C.F.R.§70.25

Treasury

26 U.S.C. 85274

“power to requi re by

Agency Order of Writ

None

Relevance to any




Department (Internal Revenue subpoena the of Mandamus issued matter under
(ATF): Code); Pub.L. 94-455; | attendance and by U.s. Distrid court. investigation
27 C.F.R. 870.24 et testimony of witnesses | See 15 U.S.C. 849.
seq. and the production of
all suchdocumentary
evidencerelating to
any matter under
investigation.”
15U.S.C. §49, as
incor porated by
referencein 26 U.S.C.
§ 5274
Treasury 12 U.S.C. §1818(n) The agency or any The agency or any Right to Fnancial Same as standard set
Department designated. partyto.any Privacy Act 12 USC forth in USv. Morton
(Office of representative shall proceeding under 12 3401 et seq. Salt, 388 U.S. 632
I f have the power to USC 1818 may apply (1950).
Comptroller o issue, revoke, quash or | tothe USDist. Ct.
the Currency): modify subpoenas and | where the witness
subpoenas duces tecum | residesor carrieson
business for
enfarcement of the
Subpoena
Treasury 12 U.S.C. 8481 Gives examinersthe None Any ingtitution
Department authority to administer supervisad by theOCC
(Office of oaths and access
documents during an
Comptroller of examination.
the Currency):
Treasury 12 CFR 19.34 Upon application of a The subpoenaing party | Right to Financial A party must make a
Department Administrative party the ALJ may or any aggrieved party | Privacy Act 12 USC showing o general
(Office of Hearing Subpoenas issue a subpoenaor may seek enforcement | 3401 et seq. relevance and
subpoena duces tecum pursuant to 12 CFR reasonabl eness of
Comptroller of requiring the 19.26(c) which scope of thetestimony

the Currency):*

attendance of awitness

provides for

or other evidence




at thehearing or the
production of
documentary or
physical evidence at

application to the
appropriate US Dist.
Ct. for an order
requiring compli ance

sought

the hearing
Treasury 12 CFR 19.170 and A party may takethe Enfor cement shall be A party dedring to
Department 19.171 Administrative | depostion of an in accordance with the | take a depostion shall
(Office of Disoovey Depaositions .expert., or o apeason, proceduresset farth in give rggsonable notice

includi ng another 12 CFR 19,27(d) inwriting tothe
Comptroller of party, who has direct which provides for depaonent andto every
the Currency): knowledge of matters | application to the US other party to the

that are non-privileged, | Dist. Ct. for an order proceed ng, stating the

relevant, and material requiring compli ance time and place for

to theproceeding and taki ng the deposition

where thereisaneed and thename and

for the deposition addr ess of the person

to be deposed.
Treasury 12 CFR 19.26 Any party may apply Applyto the Right to Financial The application tothe
Department Administrative to the Administrative appropriate US Dist. Privacy Act 12 USC ALJmust contain a
(Office of Document Subpoenas Law Judge fa the Ct. for an order 3401 et seq proposed subpoena and
to Non-Parties issuance o a document | requiring compli ance abrig statement

Comptroller of subpoenato any person showing the general
the Currency)*: who is not a party to relevance and

the proceeding reasonabl eness of the

scope o documents
sought
Treasury 12 CFR 19.27 A party dedring to Applyto the A party dedring to The ALImay issue a
Department Administrative presave the testimany | appropriate US Dist. take a deposgtion shall depasition subpoena
(Office of Deposition of Witness | of awitness who will Ct. for an order givereasonable notice | upon a showing that:
Unavailabl e for be unavailable for requiring compli ance inwriting tothe (1) thewitness will be

Comptroller of Heaing hearing may apply to with the portionsof the | depanent andto every | unavalable toattend
the Currency)*: the ALJfor issuance of | subpoenathat the ALJ | othe partyto the or may be prevented

a subpoenaincluding a
subpoena duces tecum

has order ed enforced

proceed ng, stating the
time and place for
taki ng the deposition

fromattendng the
heari ng because of age,
sickness or i nfir mity or




and thename and
addr ess of the person
to be deposed.

will otherwise be
unavdlable; (2) the
testimony is reasonably
expected to be
material; and (3)

taki ng the deposition
will not result in any
undue burden to any
other party and wil | not
cause undue delay of
the proceeding

Treasury
Department
(Customy):

Tariff Act of 1930,
P.L. No. 91-271; 19
U.S.C. 8§1509; 19
C.F.R. 8163.7

Summons, enforceable
in Cout

Third Party summons:
Requiresthat the
persan to whom the
recordspertain has an
opportunity to stay
compliance with the
summans by giving
notice in writing to the
person summoned not
to comply and mailing
by registered or
certified mail. Notice
need not begiven if
summons issued to
deter mine existence of
records if a Court order
is obtained stating that
notice may lead to an
attempt to conceal,
destroy or dter
records.

Right to Fnancial
Privacy Act, 12 U.S.C.
§3401 et seq.

Spedal-Agent-In-
Charge isresponsible
for any such ongoing
investigation and will
determine the propriety
of the service of
Customs Summons.
Any exceptions to this
determination will be
coardinated by the
Assistant
Commissioner
(Investigaiong and
any aher rd evant
Assistant
Commissionersin
consultation with Chief
Counsel.




Treasury Controll ed Substances | Autharizesthe Controll ed Substances | Right to Financial Must be sgned by one
Department Enforcement, P.L. No. | Seaetary of the Enforcement Privacy Act, 12 U.S.C. | of thefollowing:
(Customs: 91-513, 21 U.S.C. Treasury to ubpcena Subpoena, enforceale | 83401 et seq. Assistant
' 8967 witnesses and records | in Court Commissioner
relevant to the (Investigations),
enforcement of 18 Deputy Assigant
U.S.C. 8545 Commissioner
(smuggling), with (Investigations),
respect to controlled Director, Strategic
substances (as defined Investigations Division
in21 U.S.C. §802) Customs Attaches,
Senior Cudoms
Representatives,
Spedal-AgentsIn-
Charge, Resident-
Agents-In-Charge. If
company or individual
refusesto comply,
Chief Counsd should
be contacted. Can be
redelegated by Spedal-
Agency-In-Charge or
the Resident-A gency-
In-Charge.
Treasury I nternational Inherent in IEEPA is Summons, enfarceable | Right to Fnancial Must be Sgned by one
Department Emergency Economic Customs ability to in Court Privacy Act, 12 U.S.C. | of thefollowing:
(Customs): Powers Act (IEEPA) demand any records § 3401 et seq. Assistant
50 U.S.C. 81701 et relating to a possible commissioner

seq.: 31 CF.R. Part
171

violation of the statute
“In any casein which a
report by a person
could be required
under this paragraph,
the President may
require the producti on
of any books of

(Investigations),
Deputy Assidant
commissioner
(Investigations),Di rect
or, Strategic
Investigations Division
Customs Attaches,
Senior Cugoms




account, records,
contracts, letters,
memoranda, or other
papers, in the custom
or control of such
person.” 50U.S.C. §
1702(a)(2). Couts
haveruledthat “the
requirement that one
engaged in handling
commodities under
government regul ation
by required to keep
recor ds would be
rendered futileand
nugatory if there was
no right of inspector of
suchrecards by the
prope government
representatives.”
Wilsonv. Untied
States, 221 U.S.
361(1911).

Representatives,
Spedal-Agents|n-
Charge, Resident-
Agents-In-Charge. If
company or individual
refusesto comply,
Chief Counsd should
be contacted. Cannot
be redel egated.

Treasury
Department
(Customsy):

Bank Secrecy Act, P.L.
No. 97-258, 31 U.S.C.
§5318; 31 C.F.R.
§103.71-77

For any investigation
for the purpose of avil
enfor cement of
vidations of the
Currency and Foreign
TransadionsReporting
Act, U.S.C.885311-24,
12 U.S.C. §1829D, 12
U.S.C. §1951et seq., or
sedion 411 of the
National Housng Act:
1) Examine any books,
papers, records or other

Summons o Financial
Institutions and Their
Officas, enforceale
in Court

Any financial
institution that makes a
disdosure of any
possibl e violation of
law o regulation or a
disclosure pursuant to
this subsection or any
other authority, shall
not be liade toany
person unde any law
or regulation for
disdosure or for failure
to notify of such

Deputy Commi ssioner,
Assistant
Commissiners, and
Spedal-Agent-In-
Charge




data of domestic
finandal ingditutions
relevant to the
recardkegping and
reporting requirements
of 31 U.S.C. 885311 et
seq.: 2) ummona
financial institution, an
officer or employee of
afinancial institution,
or any person having
possess on, custody, or
careof the reportsand
recordsto give
testimony under ceth.

disclosure.

Unless authorized by
Secretary or delegate
inwriting, information
obtained from this
summons authority
shall not be disclosed
Right to Fnancial
Privacy Act, 12 U.S.C.
§3401 et s=q.

Treasury
Department
(Customy):

Arms Export Control
Act, P.L. No. 90-629,
22 U.S.C. 82778
(Statute states that
Cusgtoms shall have
same autharity as
stated in 50 U.S.C.
§2411(a)(c) (through
the Export
Administration
Regulations [62 Fed.
Reg. 12714, March 25,
1996) (EAR) codified
at 15 C.F.R. Parts 730-
774, which have been
continued in effect
afte expiration of the
promu gating statutory
authority, (Export
Administration Act, 50
U.S.C. §2401 et seq.

Customs may obtain
information and make
such inspectar of the
bodks, records, and
other writings
premises, or property
related to and AECA
vidation.

Summons, enforceable
in Cout

Right to FHnancial
Privacy Act, 12 U.S.C.
83401 et seq.

Must be dgned by one
of the following:
Assistant
Commissioner
(Investigations),
Deputy Assidant
Commissioner
(Investigations),
Director, Strategic
Investigations Division
Customs Attaches,
Senior Cudoms
Representatives,
Spedal Agentsn-
Charge, Resident-
Agents-In-Charge. If
company or individual
refusesto comply,
Chief Counsd should
be contacted. Cannot
be redel egarted.




(EAA), by Executive
Order of the President.
See Noti ce of
Continuation of
Executive Order No.
12924, August 212,
2001 66 Fed. Reg.
44025)).

Treasury Trading with the Investigae any Presumably U.S. None None
Department Enemy Act (TWEA) tran;aai onsinwhich a | District Court _
(Office of Foreign 50U.S.C. app 8l et foreign person or state | contempt proceedings
A C | Seq subjed to economic (none have been

sset Contro sanctionshas an judicially enforcedin
[OFAC])): interest recent history)
Treasury International Investigate any Presumably U.S. None None
Department Emergency Economic | transadionsin which a | District Court _
(Office of Foreign Powe's Act 50 U.SC. foreign personor state contempt proceedings
Asset Control § 1601 et seq. subjed to ecanomic (none have been

sanctionshas an judicially enforcedin

[OFAC]): interest recent higory)
Treasury 31 U.S.C. 85318 (the Sedion 6(a)(4) of the The Attorney General Summons must be
Department Bank Secrecy Act), Inspector General Act may request an order issued for the purpose
(Financial Crimes and 31 CFR §8103.71- | of 1978, The Secretary | from afederal district of civil enforcement
Enfor cement 103.77. of the Treasury may court tocomply. investigations of

Network[FinCen])

summon a financial
institution, an officer
or employee of a
financial ingtitution
(including aformer
officer of employee)f,
or any person having

Failure to comply with
the or der may be

puni shabl e by
contempt. No

noti ficati on
requirements.

vidations of the Bank
Secrecy Act or

regulation thereunder.

N/A




possess on, custody, or
careof the reportsand
recordsin connection
with investigations for
the purpose o civil
enfarcement
investigaionsof the
Bank Secrecy Act or
any regulation
thereunder.

NOTE: This authority
has been del egated by
regulation to, anong
othe agendes, the
Offiae of Financial
Enforcement, an office
depatment that no
longe exigs within the
Treasury Department.
The functions o this
office have been
subsumed by the
Financial Crimes
Enforcement Network
(“FinCEN”"). While
FinCEN has the
authority to issue
SUMMOnNSes, it does not
do so. The Internal
Revenue Service issues
summonses, with
FinCEN approval,
when it needs
information in
connection with a Title
31 Bank Secrecy Act




examination of certain
financial institutions.

Treasury Inspector Genera Act “production of all “in the case of Right to Anancial Decision to issue |G
Department of 1978, asamended, 5 | information, contumacy or refusal Privgcy Act, 12U.S.C. | subpoenaisreviewed
(Office of U.S.C.A. app. 83, documents, reports, to obey, shal be Section 3401 et seq. by auditor’'s or
Section 6(a)(4) answers, records, enfor ceable by order of investigator's
| nspector accaunts, papers and any appropriate United supervisors, by IG
Generd): other data and States district court” Counsel, and by the
documentary evidence IG. Alternative means
necessary in the to obtai n information
performance of the are tried first, and
functions assigned by scope o subpcenais
[the IG made as narrow as
Act]...procedures other possible, consistent
than subpoenas shall with case needs.
be used by the
Inspector General to
obtain documents and
infor mati on from
Federal agencies.
Treasury Internal Revenue Code | Autharity to simmons | Judicial enfarcement; 26 USC 7602(c); 26 USC 7602(a)(2);

Department (IRS):

26 USC §7602(a);
86420(e)(2);
§6421(9)(2);
86427(j)(2)

books, records or other
data, and to obtain
testimony that may be
relevant or material to
the i nvesti gati on for
the purpose of
ascetaining the
correctness of atax
return, making atax
return, determining the
liabi lity of any person
foratax, a collecting
atax lidbility.

26 USC 7604; 7609(f),
(9) & (h); 7210; but
see 7609(b) and
7612(b)(4)

7609(a); 7611(a), (b);
7612(c)(2); 6103(a);
6503())

USv. Powdl, 379 US
48 (1964), “may be
relevant”; 26 USC
7602(b), inquiry into
“any offense”; 26 USC
7602(d), 7603, 7605,
7609, 7611, 7612,
6503(j)

Treasury

Money and Finance 31

Authority to summon

Judicial Enforeement

Subjed to Right to

Crimind Investigation




Department (IRS): USC §5318 books, papers, records, | 31 USC 5318(e) Financia Privacy Act | limited to useof Title
or other data, and to Subjed to Right to 12 USC 3401-3422 31 summonsin rel ation
obtain testimony as to processing civil
may berelevant in forfeituresin rel ation
connection with to Title 31 vidation.
investigaionsfor the
purpose o civil
enforcement of 31
U.S.C. 5311, et seq.

Treasury Presidential Threat Section 3486 Subsection (9)(c) Subsection (a)(5) Determination of

Department Protection Act of 2000, | (8)(1)(A)(ii) authorizes | providesfor DOJ permitstherecipient of | imminent threat

(United States P.L. 106-544; 18 USC | the Secretary of enforcement by an administrative against a Secret

. 3486 (Administrative Treasury to issue an requesting an order subpoena to seek to Service protectee or

Secret Service Subpoenas/Pr otecti ve administrative requiring a subpoenaed | modify the scope of condud constituting an

[USSS)): Threats) subpoenaif the person or entity to the administrative offense enumerated
Director of the Secret appear. Failureto demand, or madifyany | under 18 USC 871
Service detemines that | appear may resutina | acourt nondsclosure (Threat Investigaions
athreat against a contempt arder. order acquired by the Invdvingthe President
Secret Service government. and Sucacessorsto the
protecteeis imminent. Presidency) and 18

USC 879 Threat
Investigaions
Involving former
Presidents and other
Secret Service
Protectees).

Treasury Sedion 10(g)(2) of the | The Office of Thrift OTS's administrative All OT Sinvestigative OTS adminigtrative

Department (Office | HomeOwners' Loan Supervision (OTS) subpoenas are enforced | proceadings and famal | subpoenas are issued

of Thrift Act (HOLA), 12 authority to issue through a civil action examination are incident to

Super vision): U.S.C. 81467a(g)(2) adminigtrative brought by OTSin private andthe record | investigative

[invedtigative subpoenas in United States District of such proceedings, procealings and famal

subpoenas] investigative Court. Seeeg., 12 including subpoenas examinations
proceedings arises U.S.C. 1818(n). issued by OTS, are Accordingly, their

and under section 10(g)(2), confidential. See 12 issuance must bein

Section 5(d)(1)(B) of

of the Home Owners
Loan Act (HOLA), 12

CFR512.3 Furthe,
the provisonsof the

compliance with
lawful authority,




the HOLA, 12U.S.C.
§1464(d)(1)(B);
Sedion 7(j)(15) o the
Federal Depaosit
Insurance Act (FDIA),
12 U.S.C. §1818(n);
and section 19(c) of

U.S.C. 1467a(g)(2),
and to issue
administrative
subpcenas in formal
exami nation
proceedings with
respect to savings

Right to Fnancial
Privacy Act, 12 U.S.C.
§3410 et seq., apply to
OTS administrative
subpoenas. Theeisno
requirement that OTS
provide notification to

related to the subject of
the i nvesti gati on or
formal examination
and intended to oltain
information that is
relevant and maerial
to the investigation or

the FDIA, 12 U.S.C. associations and their the subject of a examination.
1820(c). [formal affiliates arises under subpoena prior to the
exami nation section 5(d)(1)(B) of issuance o the
proceedings] the HOLA, 12U.S.C. subpoena.
1464(d)(1) (B), section
7())(15 of the Fedea
Deposit Insurance Act
(FDIA), 12 US.C.
1818(n), and section
10(c) of the FDIA, 12
U.S.C. 1820(c).
Treasury Inspector General Act Sedion 6(a)(4) of the Subpoena may be Right to Fnancia Administrative
Department of 1978, 5 U.S.C. app. | Inspector Genera Act enforced by order by Privacy Act o 1978, subpoena cannot be
(Treasury 83 permits |G to require appropriate district 12 U.S.C. 883401- serv@ on federal
by subpoena the court. (I.G. Act 3422, far financial agencies
I nspector General production of 86(a)(4)). Current recor ds provides for Administrative
for Tax documents or procedure is to ask notification to subpoena cannot be
Administration information necessary | DOJto seek customer used for testimany.
[TIGTA]): in the per formance of enfor cement of Electronic

the functi ons assigned
by the Act.

ubpoena, if necessary.

communicationsin
electronic storage
accessal pursuant to
18 U.S.C. 82703
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